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MEMORANDA. 


Ia  May,  1839,  William  Russell,  Esq.,  Barrister  at  Law,  was  appointed  Accountant 
('enenl  of  the  Court  of  Chancery,  upon  the  resignation  of  William  George  Adam,  Esq. 
who  shortly  afterwards  died. 

In  Trinity  Vacation,  1839,  Sir  William  Horns,  one  of  Her  Majesty's  Counsel,  was  ap- 
pointed a  Blaster  ia  Chancery,  upon  the  resignation  of  He5rt  Martin,  Esq.,  who  soon 
afterwards  died. 

In  Miehaelmas  Term,  1839,  Sir  William  Henry  Maule,  one  of  the  Barons  of  the 
Coozt  of  Ezeheqaer,  was  appointed  one  of  the  Judges  of  the  Court  of  Common  Pleas,  upon 
the  dealh  of  the  Right  Honorable  Sir  John  Vaughan  ;  and  Sir  Robert  Monset  RoLrE, 
Her  Majesty's  Solicitor  General,  was  appointed  a  Baron  of  the  Court  of  Exchequer,  in  the 
place  of  Sir  W.  H.  Maule. 

Thomas  Wilds,  Esq.,  one  of  Her  Majesty's  Serjeants  at  Law,  was  appointed  Solicitor 
General,  in  the  place  of  Sir  R.  M.  Route,  and  was  afterwards  knighted. 

la  the  Vacation  after  Hilary  Term,  1840,  Robert  Batnbs  Armstrong,  Esq.,  George 
Jambs  TtrRNsa,  Esq.,  David  Dundas,  Esq.,  and  Richard  Bbthell,  Esq.,  were  appointed 
Her  Majesty's  Coonael. 

lathe  same  Vacation,  Jambs  Manning,  Esq.,  John  Halcombe,  Esq.,  William  Frt 
Cbabnbu.,  Csq-y  William  Shbe,  Esq.,  and  Digbt  Catlet  Wrangham,  Esq.,  were  called 
to  the  degree  of  Serjeants  at  Law ;  and,  in  the  Vacation  after  Trinity  Term,  William 
GLOfEB,  and  Stephen  Gasblee,  Esquires,  were  called  to  the  same  degree. 
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THE    HIGH    COURT    OF   .CHANCiEJE.m. 

*  •  •     • 


Between  'The  Attorney  Gsnebal,  at  the  Relation  of  JoilN  Hampden 
Thelwai.1.,  and  Others,  Informant ;  and  The  Wardens  and  Common- 
alty OF  THE  Mystery  of  Fishmongers  of  the  City  of  London, 
Defendants. 

]838;ial7l& 

The  eoflit  wiO  not,  upon  an  inteiiooutory  appUcation,  aiUr  the  canie  is  aet  diown  for  hearing,  de- 

efan  that  at  the  hearing  a  parlicular  docuibent  may  fie  produced  and  read  as  evidence. 
A  piaiBliir  ap^ying  for  leave  to  amend,  after  replication,  muM  give  the  coart  as  mnch  Informa- 

tien  aa  to  the  natnte  of  the  prcfposed  amendments  at  the  conrt  requires  upon  an  application  for 

leave  to  amend  a  aeeond  time  after  answer. 
Whether  it  ia  necessary,  and  if  so,  in  what  eases,  to  obtain  the  leave  of  the  conrt  before  filing  a 

sopplemental  bill  for  the  purpose  of  patting  fn  issoe  matter  discovered  since  the  original  bill  was 

aoKcptible  of  aftiendtnelit,  qu^t. 
But  if  sBcfa  leave  is  necessary,  the  applicatioa  for  it  n^nst  give  the  (Tourt  as  much  mformation  as 

woidd  be  leqidred  for  the  purpose  of  obtaining  leave  to  amend  a  second  time  after  answer. 

The  original  information  in  this  cause  was  filed  on  the  21  st  of  November, 
1833,  and  the  answer  to  it  was  put  in  on  the  31st  of  ^ay,  1834.  In  the 
month  of  January,  1836,  an  amended  information  was  filed,  to  which 
the  answer  was  put  in  on  the  23d  of  May^  1836.  *On  the  4th  of  June,  [*2] 
1838,  after  publication  had  passed,  and  the  cause  had  been  some  time 
set  down  for  hearing  before  the  Master  of  the  Rolls,  the  relators  gave  notice 
of  a  motion  before  his  lordship  for  liberty  to  produce  and  read,  at  the  hear- 
ing of  the  cause,  as  evidence,  the  will  of  Sir  Thomas  Kneseworth,  dated  the 
4th  of  June,  1013,  and  proved  in  the  Prerogative  Cotirt  of  the  Archbishop  of 
Gmnerbury  on  the'Slh  of  Augtist,  1513,  although  the  same  Was  not  stated  in 
the  iktdings  of  the  cause ;  or  else  for  liberty  to  amend  the  information,  or 
10  file  a  supplemental  information,  by  introducing  the  said  will,  and  other- 
wise touching  the  same  as  counsel  might  advise ;  and  that,  in  such  case,  the 
cause  mi^t  stand  over  in  the  meantime,  and  until  the  same  could  be  proper- 
ly brought  on  for  hearing. 

Ao  affidavit  of  Jomfis  Beimell,  filed  ia  support  of  this  motion,  stated  that 
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the  infonnation  was  prepared  firom  a*  feport  of  the  charity  commiaidonersy 
which  stated  the  charity  arising  ud^^*  the  will  of  Sir  Thomas  Kneseworth, 
dated  the  13th  of  April,  1513{.ide6tjbned  in  ttie  pleadings,  and  enrolled  in 
the  court  of  hustings  of  hMifit^;  that,  on  searching  at  the  prerogative  office 
in  Doctors'  Comnio^,{ih.tne  month  of  JaEuary,  last,  (1838,)  to  ascertain  if 
the  said  will  was  p»rv^*diere,  and,  if  so  proved,  to  have  the  same  produced 
in  court  at  the'l}e&riing  of  the  cause,  the  deponent  discovered,  for  the  first 
time,  that  ahiHher  will  of  Sir  Thomas  Kneseworth,  dated  the  4th  of  June, 
1513^  wii^.pr^ed  in  the  Prerogative  Court  on  the  8th  of  August,  1613,  and 
wjdcb.  Deferred  to  the  charitable  gift  to  the  defendants  in  his  former  wil), 
.\ktag;BS  the  de[)onent  believed,  the  will  in  question  in  this  cause.  The  de- 
^nent  verified  an  official  extract  of  the  will  proved  in  the  Prerogative  Court, 

and  proceeded  to  state  that  he  believed  that  in  the  returns  made  by  the 
[*3]    defendants  to  the  charity  'commissioners,  and  on  which  they  made 

their  report,  the  last-mentioned  will  was  altogether  omitted  and  sup- 
pressed, inasmuch  as  the  same  was  not  stated  or  noticed  in  such  report,  or  in 
the  defendants*  answers  in  this  cause.  The  deponent  added  that  the  cause 
how  stood  iibout  the  sis!tieth  in  the  Master  of  the  Rolls'  book  of  causes. 

The  affidavit  of  John  David  Towse,  the  clerk  of  the  Fishmongers'  Com- 
pany, stated  that,  until  informed,  in  the  month  of  May,  1838,  by  a  letter  from 
the  relators'  solicitors,  he  was  not — and  he  believed  the  defendants  were  not 
— aware  that  a  will  of  Sir  Thomas  Kneseworth,  dated  the  4th  of  June,  1613, 
was  proved  in  the  Prerogative  Court  on  the  8th  of  August,  1613;  but  that 
he  had  since  caused  that  will  to  be  examined,  and  that,  upon  examination 
thereof,  it  appeared  that  the  property  expressed  to  be  therein  devised  formed 
no  part  of  the  property  which  was  the  subject  of  this  suit,  but  that  the  same 
was  wholly  distinct  from  and  in  no  wise  connected  with  the  subject  matter 
of  this  suit,  and  that  the  property  mentioned  in  such  will  was  not  now  in  the 
possession  of  the  Fishmongers'  Company.    The  deponent  added  that  be  had 
been  in  the  office  of  the  defendants  upwards  of  sixty  years,  during  which 
time  he  had  frequently  perused  the  records  and  muniments  of  the  defen- 
dants, and  that  he  never  found  any  mention  therein,  or  reference  therefrom, 
of  or  to  the  alleged  will  of  the  4th  of  June,  1613 ;  and  that,  in  the  returns 
made  by  the  defendants  to  the  charity  commissioners,  and  upon  which  they 
made  their  report  to  parliament,  the  last-mentioned  will  was  not,  by  the  de- 
fendants, their  officers  or  agents,  omitted  or  suppressed,  inasmuch  as  the 
defendants,  their  officers  and  agents,  were  ignorant  of  the  same  being  in 

existence ;  and  that  he  believed  that  no  notice  or  mention  was  made 
[M]    *in  any  of  the  company's  books,  of  the  said  will,  or  of  the  property 

therein  mentioned,  or  of  the  produce  of  the  sale  thereof,  being  or 
having  ever  been  in  the  possession  or  power  of  the  defendants. 

Upon  the  motion,  of  which  notice  had  been  given,  being  made  before  the 
Master  of  the  Rolls,  his  lordship  refused  to  make  such  an  order  as  was  asked 
by  it,  and  ordered  the  relators  to  pay  the  costs  of  the  application ;  but  direct- 
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ed  that  tha  motion  should  stand  over,  with  liberty  to  the  relators  to  amend 
the  notice  of  motion  as  they  might  be  advised. 

The  relatoTe  now  moved  that  the  order  of  the  Master  of  the  Rolls  might 
be  discharged. 

Mr.  Cooper  J  in  sapport  of  the  motion,  said  that  the  nature  of  the  amend* 
ments  intended  to  be  made,  if  leave  to  amend  should  be  given,  was  sufficient* 
ly  indkaled  by  the  notice  of  motion ;  and  further,  that  if  the  court  should 
not  ttiink  the  case  one  in  which  it  would  be  right  to  permit  an  amendment 
of  the  infiHmation,  leave  to  file  a  8U|qplemental  information  would  then  be 
given ;  bat  that  a  supplemental  information  could  not,  under  such  circum^ 
jUoess  as  the  present,  be  filed  without  the  previous  permission  of  the  court. 
He  lefmed  to  CrampUm  v.  Wombwell{a)  and  Colchmgh  v.  Evans.[b)  He 
admitted  that  the  two  wills  related  to  distinct  pr<^rtie8,  but  said  that  the 
seoond  will  cleariy  showed  that  the  devise  to  the  Fishmongers'  Company 
contained  in  the  first  will  was  intended  to  be  a  devise  for  charitable  pur- 
poses, a  point  which  was  in  dispute  in  tfie  cause. 

Mr.  Wigram  and  Mr.  Romilly^  contra. 

HThb  Lord  Chancellor  : — ^In  this  ease  an  application  was  made  [*&] 
to  the  Mast^  of  the  Rolls,  upon  a  notice  of  motion,  which  asked  that 
Che  relators  might  be  at  liberty  to  produce  and  read  at  the  hearing  of  the 
cause,  as  evidence,  the  will  of  Sir  Thomas  Kneseworth,  dated  the  4th  of 
June,  1513,  and  proved  in  the  Prerogative  Court  in  August,  1613,  although 
the  same  is  not  stated  in  the  pleadings  of  the  cause.  That  is  the  first  thing 
that  was  asked.  Now  it  is  very  properly  admitted  that  that  was  a  very  ab- 
surd application,  as  it  was  asking  neither  more  nor  less  than  this — that  the 
court  would,  before  the  hearing  of  the  cause,  declare  something  to  be  evi* 
deooe ;  whereas,  if  it  be  evidence,  the  party  may  use  it ;  and  if  it  be  not  evi- 
dence, the  court  cannot  make  it  evidence  by  an  interiocutory  order.  That 
part  of  the  notice  of  motion  has  been  very  properly  abandoned. 

The  next  application  is,  ^'  tihat  the  relators  may  be  at  liberty  to  amend 
their  information  in  this  cause,  or  to  file  a  supplemental  information  by  in- 
trodocing  the  said  will,  and  otherwise  touching  the  same  as  counsel  may 
advise  f  the  facts  appearing  to  be,  that  the  information  having  been  filed  in 
the  year  1833,  upon  a  will,  the  parties  filing  the  information,  not  thinking  it 
necessary  to  look  further  than  the  report  of  the  charity  commissioners,  as- 
sumed that  the  will  stated  in  that  report  was  the  only  will.  Perhaps  it  is  no 
gieat  wonder  tfiat  they  did  not  look  for  another  will— Ending  there  was  one 
win— and  peihaps  there  was  not  any  very  great  want  of  caution  in  not  going 
to  the  proper  repository  to  see  how  far  that  will  was  correctly  stated  in  the 
report  In  January,  last,  however,  the  cause  being  in  a  state  to  be  heard, 
they  thought  it  right  to  go  to  the  proper  repository  to  see  whether  they 
ooold  find  the  will ;  and  there  *they  found  another  will.    Now,  cer-    [*6] 

(•)  4 Sim.  6B8.  <^}48iiii.7& 
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tainly,  if  that  course  had  been  adopted  in  the  year  1833,  1834,  or  18^, 
instead  of  1838,  it  would  have  saved  all  the  trouble  and  expense  to  which 
the  parties  have  been  exposed.  Whatever  reason  there  was  to  examine  in 
January,  1838,  the  same  reason  must  have  existed  in  1833, 1834,  and  1833 ; 
but,  knowing  of  the  existeidce  of  that  will  in  January,  last,  if  it  be  material 
at  all,  it  was  undoubtedly  the  duty  of  those  who  had  the  management  of  the 
suit  to  bring  that  circumstance  to  the  notice  of  the  court  as  soon  as  they 
discovered  the  fact :  but  that  is  not  done ;  and  an  application  is  made  to  the 
Master  of  the  Rolls,  in  the  month  of  June,  for  liberty,  in  some  way  or  other, 
to  bring  this  second  will  before  the  court  Now,  all  that  the  Master  of  the 
Rolls  has  done  is  to  make  the  parties  applying  pay  the  costs,  and  leave  it 
entirely  open  to  them  to  come  before  him  again,  either  upon  an  application 
to  amend  the  information  or  upon  an  application  to  file  a  supplemental  infor* 
mation,  upon  proper  evidence  and  making  a  proper  case.  He  has  prononnc* 
ed  no  judgment  against  either  the  one  relief  or  the  other.  All  that  the 
Master  of  the  Rolls  has  done  is  to  say,  ^  As  the  matter  stands,  I  cannot  make 
either  of  the  orders  that  you  ask,  and,  at  all  events,  you  must  pay  the  costs ; 
your  application  is  made  for  the  purpose  of  relieving  yourself  from  a  diffi- 
culty into  which  you  have  got ;  and  whatever  excuse  there  may  be  for  the 
relators  not  having  discovered  this  will  before,  that  is  no  reason  why  the 
defendants  should  be  put  to  unnecessary  costs." 

Then  why  do  the  relators  come  here  ?    I  am  perfectly  clear  that  the  Master 

of  the  Rolls  could  not  make  the  order  desired  as  the  case  then  stood ;  and 

whether  the  Master  of  the  Rolls  may  or  may  not  be  able  to  make  the 

[*7]    order,  if  the  parties  bring  the  case  'before  him  in  a  proper  shape,  is  nut 

a  matter  for  my  present  consideration. 

Now  then,  as  to  the  amendment.  The  cause  being  so  near  the  hearing, 
the  relators  apply  that  they  may  be  at  liberty  to  ameud  their  information  by 
introducing  this  other  will,  *'  and  otherwise  touching  the  same  as  counsel 
may  advise  ]^  that  is  to  say,  to  amend  the  information  in  such  shape  and 
form  as  they  might  please.  It  is  quite  consistent  with  that  that  they  should 
amend  the  information  by  extending  it  to  the  other  property.  It  is  true  that 
Mr.  Cooper  says,  that  that  is  not  their  object ;  although  the  application  to 
the  Master  of  the  Rolls,  if  granted,  would  have  permitted  that  to  be  done. 

Now  let  us  see  how  the  orders  stand  with  regard  to  the  amendment.  The 
thirteenth  order,  as  amended,  says,  '^  That  after  an  answer  has  been  filed 
the  plaintiff  shall  be  at  liberty,  before  filing  a  replication,  to  obtain,  upon 
motion  or  petition,  without  notice,  one  order  for  leave  to  amend  the  bill; 
but  no  further  leave  to  amend  shall  be  granted  after  an  answer  and  befoie 
replication,  unless  the  court  shall  be  satisfied  by  affidavit  that  the  draft  of 
the  intended  amendments  has  been  settled,  approved,  and  signed  by  counsel, 
and  that  such  amendments  are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to  be  material  to  the 
case  of  the  plaintiff*:  such  affidavit  to  be  made  by  the  plaintiff,  or  one  of  the 


CASES  IN  CHANCERY. 


1838^-The  Attoraey  General  ▼.  The  Fishmoogen'  Company. 


plaiDtifb,  where  there  is  more  than  one,  and  his,  her,  or  their  solicitor,  or  by 
such  solicitor  alone,  in  case  the  plaintiff  or  plaintiffs,  from  being  abroad  or 
otherwise^  shall  be  unable  to  join  therein :  but  no  order  to  amend  shall  be 
made  after  answer  and  before  replication,  either  without  notice  or  upon  affi- 
davit in  manner  hereinbefore  mentioned,  unless  such  order  be  obtained 
within  six  weeks  *after  the  answer,  if  there  be  only  one  defendant,  or  [*8] 
after  the  last  of  the  answers,  if  there  be  two  or  more  defendants,  is  to 
be  deemed  sufficient.  But  this  order  shall  not  extend  to  amendments  which 
are  made  only  for  the  purpose  of  rectifying  some  clerical  error."  So  far  does 
the  order  guard  the  defendant  against  improper  amendments  in  that  early 
stage  of  the  cause.  Then  the  fifteenth  of  the  original  orders  says,  '<  That 
after  a  replication  has  been  filed,  the  plaintiff  shall  not  be  permitted  to  with- 
draw it,  and  to  amend  the  bill,  without  a  special  order  of  the  court  for  that 
purpose,  made  upon  a  motion,  of  which  notice  has  been  given,  the  court 
being  satisfied  by  affidavit  that  the  matter  of  the  proposed  amendment  is 
material,  and  could  not  with  reasonable  diligence  have  been  introduced  into 
the  bill." 

Now  it  cannot  be  supposed,  that  in  that  latter  stage  of  the  cause,  the  court 
wilt  require  less  distinct  information  as  to  the  intended  amendments,  than  is 
required  by  the  thirteenth  amended  order  in  the  earlier  stage  of  the  cause ; 
and  how  is  the  court  to  be  satisfied  that  the  proposed  amendment  is  material, 
or  that  it  could  not  with  reasonable  diligence  have  been  introduced  before, 
and  that  the  court  ought  to  exercise  its  discretion  by  permitting  the  amend* 
ment  to  be  made,  when  the  party  applying  does  not  tell  the  court  what  is 
the  amendment  he  intends  to  make ;  and,  even  now,  there  is  no  reason  to 
suppose,  independently  of  what  is  stated  by  counsel  at  the  bar,  that  the  re* 
lators  do  not  mean  to  extend  the  amendment  by  praying  for  relief  with  regard 
to  this  additional  property,  which  is  comprised  in  the  second  will.    It  is 
quite  clear,  that  when  a  party  comes  with  an  application  for  leave  to  amend 
after  replication,  he  must  come  with  as  mnch  strictness  as  is  required  by  the 
thirteenth  order ;  because  b^  is  seeking  the  extraordinary  indulgence 
of  postponing  the  cause  and  amending  the  ^information,  by  putting  in    [*9] 
issue  a  new  fact,  which  is  stated  to  be  material  for  the  consideration  of 
that  which  is  the  subject  of  the  original  information  in  issue  between  the 
parties ;  and  praying  all  this  at  a  stage  of  the  cause  in  which  the  parties 
ought  to  have  been  long  since  prepared  to  go  to  ttie  hearing  upon  the  real 
merits,  and  to  have  the  judgment  of  the  court  upon  the  case,  as  it  is  stated 
in  the  pleadings.    I  do  not  say  that  the  party  may  not  obtain  leave  to  amend ; 
he  may  or  may  not.    I  abstain  from  giving  any  opinion  as  to  the  materiality 
of  that  second  will  in  the  construction  of  the  first.    I  am  told  it  is  not  meant 
to  extend  the  information  to  the  property  to  which  that  will  relates ;  and 
therefore  I  am  not  under  the  necessity  of  observing  at  all  upon  what  might 
be  the  case  if  that  bad  been  the  object ;  but  I  am  bound  to  protect  a  defeQ- 
dant  against  an  amendment  which  might  lead  him  into  new  litigation  upon 
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new  property,  under  the  pretence  of  amending  the  record.  The  application, 
therefore,  for  leave  to  amend,  as  the  matter  stood  before  the  Master  of  the 
Rolls,  was  one  which  it  is  quite  clear  be  could  not  attend  to. 

With  regard  to  the  supplemental  information,  it  appears  to  me  to  be  pre- 
cisely the  same.    I  am  anxious  to  avoid  going  into  any  discussion  upon  those 
two  cases(a)  that  have  been  cited.    Although  their  circumstances  are  dif- 
ferent, it  may  not  be  very  easy,  perhaps,  to  see  what  line  his  Honor  the  Vice* 
Chancellor  intended  to  draw.    It  is  not  at  all  necessary  for  me  to  give  any 
opinion  as  to  whether  leave  was  necessary  to  file  a  supplemental  bill  for  the 
purpose  merely  of  putting  the  new  matter  in  issue ;  for  I  am  quite  clear  thati 
if  that  is  to  be  done  by  supplemental  bill  which  might  be  done  by 
[*10]    amendment,  *the  court  would  require  as  much  strictness  as  it  would 
require  for  the  purpose  of  amendment,  if  leave  were  required  ;  and  if 
leave  is  not  required  for  that  purpose,  of  course  no  order  is  necessary,  and  theu 
the  application  fails  on  its  own  groundS}  namely,  that  you  are  applying  for 
leave  to  do  that  which  you  do  not  want  leave  to  do  ;  but  if  you  do  want 
leave  to  do  it,  (which  is  the  relators'  case,)  then  I  say  that  the  objection  which 
applies  to  the  amendment  applies  to  the  supplemental  bill,  that  the  court  has 
not  the  security  of  knowing  what  is  intended  to  be  done,  and  you  are  asking 
for  an  order  which  may  be  wanted  for  the  purpose  stated  at  the  bar,  but  which 
will  enable  the  parties  to  file  a  supplemental  bill  for  any  purpose,  viz.,  that 
purpose  which  is  disclaimed  at  the  bar;  for,  if  the  order  were  made  as  it  was 
asked  at  the  Rolls,  it  would  enable  the  party  to  pray  relief  as  to  the  additional 
jproperty  which  is  comprised  in  the  second  will. 

I  have  looked  at  the  case  only  as  the  Masler  of  the  Rolls  had  it  before  him, 
because  I  am  sitting  here  to  decide  whether  the  Master  of  the  Rolls  made  the 
proper  order,  and  whether  the  parties  coming  here  are  aggrieved  by  anything 
that  the  Master  of  the  Rolls  did.    The  Master  of  the  Rolls  did  nothing  but 
make  the  parties  pay  the  costs,  which,  under  the  circumstances,  they  must 
have  paid,  and  he  refused  to  make  the  order  desired,  as  the  facts  stood  before 
him.    He  gave  them  the  indulgence  of  coming  again  by  an  amended  notice 
of  motion.    I  do  not  see  what  good  they  got  by  that  indulgence,  because  they 
were  at  liberty  without  it  to  make  a  new  motion ;  but  the  order  was  probably 
BO  worded  for  the  purpose  of  avoiding  the  appearance  of  having  decided  any- 
thing against  them  on  the  right  to  amend,  or  the  right  to  file  a  supplemental 
information  if  a  proper  case  were  made  for  the  purpose.    That  the 
[*11]    Master  of  the  *Rolls  could  not,  consistently  with  the  practice  of  the 
court,  either  for  the  purpose  of  amendm^it  or  for  the  purpose  of  filing 
a  supplemental  information,  make  such  an  order  as  was  asked  by  the  notice  of 
motion,  appears  to  me  perfectly  clear.    1  see  as  little  reason  for  the  party 
coming  here  in  this  case  as  in  any  I  ever  saw,  because  the  relators  were  not 
in  the  slightest  degree  prejudiced  by  what  the  Master  of  the  Rolls  has  done ; 
and  therefore  this  application  must  be  refused  with  oosts.[  1] 

(a)  Colelough  ▼.  Evani,  4  Sim.  76,  and  Crompton  v.  WombweU,  lb.  628. 
[I]  Vide  PhiUipi  v.  CMing,  1  Hare,  40. 
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In  the  Matter  of  John  Isaac,  a  Tenant,  pur  auter  vie. 

i 

1838 ;  August  3. 

Tile  court  has  no  power  to  order  a  remaindennan  expectant  upon  the  determioation  of  an  estate  pur 

outer  «M  to  pay  to  the  tenant  pur  auter  vie  the  expenses  of  prodnciog  the  eeetui  que  vie  nnder 

theyetG  Aan.c.  la 
A  petition  which  the  court  has  no  jorisdiction  to  entertain  may  he  dismtiMd  with  costs.    Semble, 

Upon  the  motion  of  Emma  Meyrick,  who  represented  herself  to  be  entitled 
to  the  immediate  reversion  of  certain  hereditaments  in  the  parish  of  Llangefni, 
in  the  county  of  Anglesey,  after  the  death  of  Elizabeth  Grind  ley  whose  death 
was  alleged  to  be  concealed  by  John  Isaac  the  tenant  pur  auter  vie,  it  was 
ordered  by  the  Lords  Commissioners,  on  the  23d  of  Noyember,  1836,  that 
John  Isaac  should  produce  the  said  Elizabeth  Grindley,  for  whose  life  the  es- 
tate was  held,  to  George  Bradley  Roose  of  Amlwch,  gentleman,  on  the  14th 
of  December,  then  next,  between  the  hours  of  ten  and  twelve  in  the  forenoony 
at  the  church  door,  at  the  parish  church  of  Langefni,  according  to  the  statute 
of  6  Ann.  c.  18,  intituled  an  act  for  the  more  effectual  discovery  of  the  death 
of  persons  pretended  to  be  alive,  to  the  prejudice  of  those  who  claim  estates 
after  their  deaths. 

This  order  was  not  complied  with.    John  Isaac  died  on  the  12th  of    [*12] 
December,  1833,  having  appointed  his  wife  Alice  Isaac  his  executrix, 
who  proved  his  will. 

On  the  2d  of  August,  1836,  the  Lord  Chancellor  made  an  order  opon  Alice 
Isaac,  similar  to  that  which  had  been  made  upon  John  Isaac,  and  by  such 
order  Alice  Isaac  was  required  to  produce  Elizabeth  Grindley  at  Llangefni 
church,  on  the  16th  of  September,  1836. 

This  second  order  was  not  complied  with ;  and  on  the  11th  of  November, 
1836,  it  was  ordered,  upon  the  petition  of  Alice  Isaac,  that  the  order  of  the  2d 
of  August,  1836,  for  the  purpose  of  finding  out  and  procuring  Elizabeth  Young, 
formerly  Elizabeth  Grindley,  should  be  extended  to  the  first  day  of  Hilary 
term,  1837 ;  Alice  Isaac  undertaking,  by  her  connsel,  to  deal  with  the  rents 
and  the  possession  of  the  property  as  the  court  should  direct. 

The  first  day  of  Hilary  term,  1837,  passed  over  without  the  production  of 
the  cestui  que  vie  ;  and,  thereupon,  Emma  Meyrick  presented  a  petition, 
praying  that  Alice  Isaac  might  be  ordered  to  deliver  up  possession  of  the  pre- 
mises, and  might  pay  to  the  petitioner  the  half  year's  rent  which  bad  become 
due  in  November,  then  last;  and  that  the  petitioner's  costs  of  the  order  of  the 
11th  of  November,  1836,  and  of  the  jmsent  application,  taxed  as  between  so- 
licitor and  client,  might  be  paid  to  the  petitioner  by  Alice  Isaac 

On  the  27th  of  February,  1837,  the  last  mentioned  petition  was,  upon  the 
applicatbn  of  Alice  Isaac,  ordered  to  stand  over  for  a  month,  upon  the  terms 
of  the  undertaking  oontaioed  in  the  order  of  the  11th  of  November,  1836,  be> 
ing  continued  in  the  meantime :  but  no  order  was  drawn  up. 

*A  person  stated  to  be  Elizabeth  Young,  formerly  Elizabeth  Grind-  [*13j 
ley,  appeared  at  Llangefni  church  door  on  the  27th  of  March,  1837. 
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Emma  Meyrick's  petition  was  subsequently  ordered,  upon  the  application 
of  Alice  Isaac,  to  be  put  into  the  Vice-Chancellor's  paper.  It  accordingly 
came  on  to  be  heard  before  the  Vice-Chancellor,  on  the  22d  of  April,  1837, 
when  an  affidavit  was  read,  which  stated  that  Elizabeth  Young,  formerly 
Elizabeth  Grindley,  being  the  person  mentioned  in  the  petition,  was  produced 
to  George  Bradley  Roose,  at  the  church  door  of  Llangefni,  on  the  27th  of 
March,  then  last,  between  ten  and  twelve  o'clock  in  the  forenoon,  on  behalf 
of  Alice  Isaac.  The  Vice-Chancellor  then  made  an  order,  bearing  date  the 
same  22d  of  April,  1837,  by  which  it  was  ordered  that  Emma  Meyrick's 
petition  should  be  dismissed,  and  that  she  should  pay  to  Alice  Isaac  her  costs 
of  the  motion,  and  the  costs  of  both  petitions,  and  also  her  (Alice  Isaac's) 
costs,  charges,  and  expenses  reasonably  and  properly  incurred  by  her  in  find^ 
ing  out  and  bringing  over  Elizabeth  Young,  formerly  Elizabeth  Grindley, 
from  Ireland  to  the  parish  of  Llangefni,  and  in  sending  her  back  again  to 
Ireland,  such  costs,  and  costs,  charges,  and  expenses  to  be  taxed  and  settled 
by  the  master  in  rotation. 

Emma  Meyrick  now  presented  a  petition,  praying  that  the  Vice-Chancel^ 
tor's  order  of  the  22d  of  April,  1837,  might  be  discharged. 

Mr.  Wakefield  and  Mr.  Girdlestome^  in  support  of  the  petition,  submitted 
that  the  Vice-Chancellor's  order  ought  to  be  discharged ;  first,  because  the 
act  of  parliament  did  not  give  any  power  to  award  costs ;  and,  secondly,  be 
cause,  if  the  act  had  given  such  a  power,  it  ought  not,  under  the  cir^ 
[*i4]  cumstances,  to  have  been  ^exercised  by  making  Emma  Meyrick  pay 
the  costs.  They  cited  Ex  parte  Bright  in  re  Clark  ;  (a)  and  they 
further  contended  that,  according  to  the  terms  of  the  act,  the  cestui  que  vie^ 
being  in  Ireland,  ought  not  to  have  been  produced  in  England,  at  all. 

Mr.  Wigram  and  Mr.  Richards^  contra,  contended  that  the  court  has  an 
inherent  jurisdiction  as  to  costs  in  all  cases  in  which  it  has  authority  to  in- 
terfere at  all ;  and  that,  if  the  court  had  not  jurisdiction  to  award  costs  in 
such  a  case  as  tliis,  the  whole  profits  derived  from  an  estate  pur  auter  vie 
might  be  exhausted  by  the  tenant  pur  auter  vie^  in  paying  the  expenses  of 
his  compliance  with  repeated  orders  for  the  production  of  the  life. 

The  Lord  Chancellor  : — I  think  this  question  of  costs  is  divided  into 
two  totally  distinct  considerations.  The  first  proceeding  was  clearly  within 
the  act.  Whether  the  act  be  or  be  not  oppressive,  as  it  has  been  argued  that 
it  is,  it  is  certain  that  it  imposes  upon  the  holder  of  an  estate  pur  auter  vie 
the  obligation  to  produce  the  person  for  whose  life  he  holds. 

In  acting  under  the  provisions  of  this  act,  I  am  not  sitting  in  the  Court  of 
Chancery  at  all.  I  am  performing  a  particular  duty  imposed  upon  me  by 
the  statute.  It  constitutes  part  of  the  duty  of  the  Judges  of  the  Court  of 
Chancery,  to  carry  into  effect  these  enactments ;  but  it  is  not  the  Court  of 
Chancery  that  carries  them  into  effect.    A  party  has  a  right,  upon  an 

(a)3G.&J.7». 
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application  made  under  the  act,  supported  by  such  an  ^affidavit  as    [*16] 
ihe  act  requires,  to  impose  upon  the  tenant  pur  auter  vie  the  burden 
of  producing,  once  in  every  year^  if  the  applicant  think  fit,  the  person  by 
whose  life  be  holds.    That  is  a  power  which  exists  only  in  this  act,  and  is 
limited  by  the  act.    I  cannot  consider  it  as  sitting  in  the  Court  of  Chancery. 
I  am  administering  the  duty  imposed  upon  me  by  this  particular  act  of  par- 
liament, and  I  have  no  power  to  go  beyond  it.    The  first  section  of  the  act 
is  entirely  silent  as  to  costs,  and  there  is  a  reason  for  that,  namely,  that  if 
the  first  section  is  properly  carried  into  effect,  no  costs  will  be  incurred,  for 
thera^xmdent  is  no  party  to  (he  proceeding  which  takes  place  before  the 
jadge-    The  order  is  served  upon  the  party,  and  no  costs  can  have  been  pro- 
perly incurred  by  him.    There  may  be  expenses,  but  there  can  be  no  costs. 
I  certainly  think  that,  so  far  as  these  proceedings  have  been  taken  under  the 
anthority  of  the  act  of  parliament,  1  have  no  power  to  make  any  order  as  to 
costs. 

The  expense  of  bringing  the  cestui  que  vie  from  Ireland  appears  to  me  to 
have  nothing  to  do  with  the  act ;  and,  indeed,  the  act  contains  a  provision  to 
prevent  soch  a  course  being  adopted. 

He  other  proceedings  are  open  to  an  entirely  different  consideration^ 
Mrs.  Isaac's  application  might,  undoubtedly,  have  been  dismissed  with  costs. 
She  had  no  right  to  make  the  application  ;  but  not  only  is  her  petition  not 
dismissed  with  costs,  but  she  comes  under  an  undertaking  to  deal  with  the 
rents  and  profits,  and  with  the  possession  of  the  estate  as  the  court  should 
diiect  The  court  had  no  power  to  take  that  undertaking,  and  she  had  no 
power  to  give  it.  However,  the  court  did  take  it,  and  it  necessarily  led  the 
other  side  to  take  the  proceeding  which  they  subsequently  did 
*laka  When  1  first  heard  of  Mrs.  Isaac's  undertaking,  I  thought  that  [*16] 
Mrs.  Meyrick's  petition  shoald  have  been  (as  it  was)  dismissed  with 
costs;  bat  when  I  see  what  the  terms  of  the  undertaking  were,  that  objection: 
is  removed,  and  Mrs«  Meyrick  certainly  ought  not  to  be  made  to  pay  any  of 
the  costs  of  these  two  petitions ;  for  the  costs  of  both  grow  out  of  Mrs.  Isaac's 
application  for  indulgence. 

The  result  is,  that  upon  the  merits  of  the  proceedings  which  have  been 
taken,  independently  of  the  act,  I  am  clearly  of  opinion  that  Mrs.  Meyrick 
ought  not  to  be  ordered  to  pay  the  costs ;  and  as  to  those  proceedings  which 
vere  taken  under  the  act,  I  think  it  qnite  clear  that  I  have  no  jurisdiction  as 

to  costs. 

Order  discharged  as  to  costs. 
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[*17]    ^Between  Her  Majesty's  Attorney  General,  at  the  Relation  of  the 
Honorable  William  Francis  Spencer  Ponsonbt  and  Others, 
Rate-Payers  in  the  Borough  of  PooJe,  Informant ;  and  The  Mayor,  Alder- 
man, and  Burgesses  of  the  said  Boroogh  of  Poole,  and  Thomas  Arnold 
and  Robert  Henning  Parr,  Defendants. 

1838 ;  January  17,  18, 19  ;  Novemher  7. 

The  Court  of  Channery  baa  jnriiifietfon  to  preFent  the  town  council  ef  a  boroagh  fVom  abnsiDi^ 
the  power  giren  to  them  by  the  act  5  I&  6  W.  4,  e.  76,  of  awarding  compensation  for  the  mdoIu- 
tnenta  of  offices  ;  and  no  difference  in  this  respect  k  made  by  the  cfanrnniBtance  that  the  com- 
pensation is  about  to  be  raised  by  means  of  a  rate. 

Whether  compensation  can,  under  that  act|  be  given  for  the  emoluments  of  an  office  which  the 
officer  has  volunlarily  resigned,  quare, 

SembU,  that  in  estimating  the  amoont  of  compensation,  the  emoluments  of  offices  dependent  upon 
that  which  gives  the  right  to  compensation  may  be  coa«idered. 

"Where  the  case  against  one  defendant  m  so  entire  as  to  be  incapable  of  being  prosecuted  in  seTermI 
suits,  but  yet  another  defendant  is  a  necessary  party  in  respect  of  a  portion  only  of  that  ease, 
such  other  defendant  cannot  object  to  the  suit  on  the  gromid  of  multifariousness. 

Whether  it  is  essentia]  to  the  validity  of  a  demurrer  for  want  of  parties,  that  it  should  point  oat 
who  the  necessary  parties  not  before  the  court  are,  qumre. 

Upon  allowing  a  demurrer  for  want  of  parties,  leave  given  to  amend  by  strikiag  oat  that  part  of 
the  bill  which  rendered  such  parties  necessary. 

This  was  an  appeal  from  an  order  of  the  Masterof  the  Rolls  iillo  wing  two  de- 
murrers ;  one  put  in  by  the  defendants,  the  corporation  of  Poole,  and  the  other 
by  the  defendant  Robert  Henning  Parr,  the  late  town  clerk  of  the  borough. 

A  statement  of  the  allegations  and  prayer  of  the  information  will  be  found 
in  the  second  volume  of  Mr.  Keen's  reports  f(a)  but  the  Lord  Chancellor's 
judgment  renders  it  desirable  to  make  a  few  additions  to  that  statement. 
[^18]  *The  information  enumerated  the  yarious  offices  not  in  the  gift  of  the 
corporation,  which  Parr  was  alleged  to  have  held,  one  of  which  was  the 
office  of  clerk  to  the  magistrates ;  and  it  alleged,  that  soon  after  the  passing  of 
the  municipal  inform  act,  Parr  resigned,  or  expressed  his  intention  to  resign, 
the  office  of  town  clerk  and  clerk  of  the  peace,  and  to  retain  the  office  of  clerk 
to  the  magistrates,  the  holding  of  the  last  mentioned,  office  and  that  of  clerk 
of  the  peace  by  the  same  person  being  prohibited  by  the  said  act,  Parr 
being  (as  he  expressed  himself  before  a  committee  of  the  House  of  Commons) 
confident  of  being  appointed  clerk  to  the  new  magistrates  on  their  being  ap- 
pointed under  the  said  act,  and  the  last  mentioned  situation  being  more  ap- 
propriate to  the  appointment  which  he  also  held  of  clerk  to  the  guardians  of 
the  poor,  and  Parr  at  the  same  time  conceiving  that  it  was  equally  necessary 
for  him  to  resign  his  situation  of  town  clerk. 

After  stating  Parr's  resignation  of  the  office  of  town  clerk  and  clerk  of  the 
peace,  the  information  alleged  that,  in  consequence  of  such  resignation,  he 
was  not  re-elected  to  the  office  of  town  clerk,  and  was  not  appointed  clerk  of 

(a)  2  Keen,  19a 
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Aie  peace,  but  that  Thomas  Arnold  was,  on  the  Ist  of  January,  1836,  chosen 
and  elected  such  town  clerk,  and  was,  on  or  about  the  Ist  of  July,  1836,  ap- 
pointed or  confirmed  by  the  council  in  his  office  of  clerk  of  the  peace,  "  the 
said  Robert  Henning  Parr  retaining  the  office  of  clerk  to  the  magistrates,  and 
Cbe  other  offices  held  by  him  as  aforesaid." 

'the  information  alleged  that  Parr,  in  his  statement  or  claim  of  compensa- 
tMNi)  included  the  profits  derived  from  the  offices  which  it  had  before  enume- 
rated as  having  been  held  by  him,  and  as  not  being  in  the  gift  of  the 
corpofatioD ;  and  it  stated  that  the  sum  of  4600/.  *was  awarded  to  him  [*19 
'*  as  a  compensation,  nominally  for  the  loss  of  his  aforesaid  office  of 
town  clerk,  but  virtually  of  all  the  said  offices ;"  and  that  the  sum  claimed 
and  the  sum  awarded  was  made  up  and'  constituted,  not  only  of  the  profits 
derived  by  him  from  the  office  of  town  clerk,  but  also  of  the  profits  derived 
by  him  from  the  office  of  clerk  of  the  peace,  ^'and  the  said  several  other 
offices  so  held  by  him  as  aforesaid ;"  and  that  the  compensation  was  calcu- 
lated, not  alone  upon  the  profits  of  the  office  of  town  clerk,  ^'  but  also  of  all 
die  said  other  offices." 

The  borough  rate  of  60002.  was  stated  to  have  been  ordered  and  deter- 
mined upon  by  the  mayor,  aldermen,  and  burgesses,  acting  in  concert  with 
Parr,  (oi  the  purpose  of-  paying  and  discharging  the  bond  given  to  him,  and 
the  principal  money  and  interest  thereby  secured. 

Hie  demurrer  of  the  corporation  assigned,  upon  the  record,  the  following 
cansBS  of  demurrer,  viz.,  first,  want  of  jurisdiction  ;  secondly,  want  of  equity ; 
thirdly,  multifariousness ;  and,  fourthly,  that  there  were  not  proper  parties  to 
the  information,  and  that  there  was  not  and  were  not  any  person  or  persons 
party  or  parties  to  the  information,  who  represented  or  had  a  common  in- 
terest with  the  persons  or  class  of  persons  whose  interests  the  information 
affected  to  protect  and  for  whom  relief  was  thereby  prayed 

The  demurrer  of  Mr.  Parr,  tissigned,  upon  the  record,  the  following  causes 
of  demurrer,  viz.,  1st,  want  of  equity;  2dly,  multifariousness;  and,  3dly, 
that  it  appeared  by  the  information  that  the  corporation  had  caused  to  be 
levied  two  instalments  of  a  certain  rate  therein  mentioned,  and  that  such  in* 
stalments  had  been  paid,  and  that  all  the  persons  by  whom  the  same 
had  *beeQ  paid  were  necessary  parties  to  the  information,  but  yet    ['20] 
inch  persons  had  not  been  made  parties  to  the  information. 
Sir  W.  W.  FoUeitj  Mr.  Wigramj  and  Mr.  jLyncA,  in  support  of  the  appeal. 
Sir  C.  Weikerellj  Mr.  Knight  Bruce,  and  Mr.  James  Bussell,  in  support 
of  tbe  demurrer  of  the  Corporation  of  Poole. 
Mr.  Jacobs  and  Mr.  PuUer^  in  support  of  tbe  demurrer  of  Mr.  Parr. 
Sir  W.  W.  FoUett,  in  reply. 

Tbe  following  authorities  were  cited  upon  the  argument  of  tbe  appeal,  in 
addition  to  those  mentioned  in  the  report  of  the  argument  at  the  Rolls,  viz. 
Marshall  v.  PUman^{a)  The  Attorney  General  v«  The  Corporation  of 

(o)  9  BinfT.  595. 
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Normch,{a)  Vernon  v.  Vern(m,{b)  Campbell  v.  Meu^kayjl^c)  Turner  v.  Rob- 
inson,(d)  Milward  v.  T7iatcher,{e)  The  Attorney  General  v.  Jackson^{g) 
Lumsden  v.  Fraser^{h)  CiiaiWs  Casei(i)  Beckford  v.  Hood,{k)  Rex  v.  Nor- 
wich,{l)  Adair  t.  The  New  River  Company,{m)  Cocktmm  v.  TViofnpson,{n) 

Lord  Redesdale  on  iPleadiDg.(o) 
[•21]        *Nov.  7. — ^TflE  Lord  Chancellor  : — ^In  this  case,  the  corporation 
Poole,  and  Mr.  Parr,  the  late  town  clerk,  demarred,  general  I  y,  to  the 
information ;  and  four  causes  of  demurrer  were  stated  and  relied  upon  in  argti* 
ment ;  want  of  jurisdiction,  want  of  equity,  multifariousness,  aud  want  of 
proper  parties.    The  Master  of  the  Rolls  allowed  the  demurrer  for  want  of 
equity,  expressing  no  opinion  upon  the  other  grounds.    From  the  view  I 
take  of  the  case,  it  will  be  my  duty  to  consider  them  all.    If  it  were  neces- 
sary to  do  so,  it  would,  1  think,  be  difficult  in  this  case  to  draw  any  distinc- 
tion between  the  two  first  grounds  of  demurrrer,  want  of  jurisdiction,  and 
want  of  equity.    If  the  information  do  not  state  a  case  for  the  exercise  of  the 
equitable  jurisdiction  of  this  court,  there  necessarily  is  no  jurisdiction ;  and 
if  such  a  case  be  stated,  the  jurisdiction  of  this  court  must  exist,  unless  it  be 
taken  away  by  statute.    It  will,  however,  at  all  events,  be  convenient  to  con- 
sider these  two  questions  together ;  and  it  appears  to  me  to  be  necessary  to 
consider  the  latter  question  first.    I  proceed,  therefore,  to  inquire  whether  the 
information  states  a  case  for  the  interference  of  a  court  of  equity ;  and  se^ 
condly,  if  it  do  so,  whether  the  ordinary  jurisdiction  of  this  court  be  or  be 
not  taken  away.    Before  I  examine  the  allegations  in  the  information,  I  will 
shortly  consider  the  provisions  of  the  stat.  6  &;  6  W.  4,  c.  76,  as  they  bear 
upon  this  question. 

That  this  statute  creates  a  trust,  in  the  corporation,  of  the  borough  fund, 
I  have  had  in  other  cases  to  decide,  particularly  in  the  case  of  The  Attorney 
General  v.  Aspinall](p)  and  seeing  no  reason  to  alter  that  opinion,  I 
[*22]  shall,  for  the  present  purpose,  consider  that  as  a  settled  *point.  By 
sect.  92,  the  money  raised  by  the  rate  is  directed  to  be  paid  over  to 
the  account  of  the  borough  fund,  subject  to  the  provisions  before  contained; 
and  by  the  66th  section,  the  money  payable  to  officers  entitled  to  compensa- 
tion, is  to  be  paid  out  of  the  borough  fund  ;  and  by  sect.  67,  the  bond  di- 
rected to  be  given  to  secure  such  compensation,  is  made  a  charge  upon  the 
same  fund :  so  that  the  payment  which  this  information  seeks  to  prevent,  is 
a  payment  out  of  the  borough  fund,  although  created  by  means  of  the  rate ; 
and  if  this  court  has  jurisdiction  to  prevent  or  correct  breaches  of  trust  out  of 
the  borough  fund  generally,  it  must  have  equal  jurisdiction  over  that  portion^ 
of  it  which  may  have  been  raised  by  a  rate ;  and  this  is  totally  beside  the 

(a)  1  Keen,  700 )  and  3  Mylne  &  Craig,  406.  (i)  Ibid.  14S. 

(c)  1  Mylne  &  Craig,  603.  ((2)  1  S.  4&  S.  313.  (e)  2  T.  R.  81. 

(g)  11  Ves.  365.  (A)  1  Mylne  &  Craig,  589.  (0  Cro.  Jac.  643. 

ik)  7  T.  R.  6^.  '        (0  1  B.  &,  Adol.  310.  (m)  11  Vei.  4S9. 

(fi)  16  Ves.  321.  (e)  Pnge  180, 4ih  ed.  (p)  3  Mylne  4t  Cnug,  613. 
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qnesiioii  vhether  this  court  has  any  control  over  the  rate  itself.  That 
question,  therefore,  it  will  not,  I  think,  be  necessitry  to  consider  upon  this 
|»an  of  the  case;  for,  assuming,  for  this  purpose,  that  this  court  has  no  juris- 
dictioD  to  correct  or  interfere  with  the  rate,  that  will  not  support  a  general 
demnrrer  for  want  of  equity  or  jurisdiction,  if  there  be  any  parts  of  the  infor- 
mation to  which  those  objections  do  not  apply. 

It  is,  thm,  clear,  upon  the  principles  I  have  stated,  that  the  fund  which 
this  inforiBatioii  seeks  to  protect  is  a  trust  fund,  and  that,  as  suc[i,  this  court 
has  its  ordinary  jurisdiction  over  it ;  but  then  it  is  said,  that  the  acts  consti- 
tating  cfae  subject  matter  of  the  present  complaint,  cannot  be  considered  as 
breaebes  of  trust,  because  they  are  acts  which  the  corporation  is,  by  the 
statute,  expressly  authorized  to  do,  and  for  correcting  any  error  or  fault  in 
the  peifonnance  of  which  a  special  jurisdiction  is  provided  by  the  statute, 
namely,  the  Lords  of  the  Treasury.  Now,  it  must  be  admitted,  that  if  it 
vera  not  for  those  special  provisions,  (assuming  always  that  the  fund 
is  a  trust  fund,)  this  court  would  have  'jurisdiction  to  investigate  any  [*23] 
alleged  breach  of  trust  in  the  trustees  of  this  fund.  The  inquiry  then 
may  be  reduced  to  this,  what  are  the  special  provisions  of  the  statute  as  appli- 
cable to  these  acts,  and  do  the  allegations  in  the  information  state  a  case  within 
such  special  provisions?  for  if  they  state  a  case  not  within  those  provisions, 
the  argument  which  is  founded  upon  them  cannot  apply.  The  special  pro- 
visions relied  upon  are  to  be  found  in  !the  fifty-eighth,  sixty-fifth,  and  sixty- 
sixth  sections  of  the  act  of  parliament  The  fifty-eighth  section  provides  for 
the  appointmmt  of  oflicers  generally,  some  of  whom  are  to  be  annually  ap- 
pointed, and  it  authorizes  the  corporation  to  discontinue  such  as  it  shall  not 
appear  necessary  to  re*appoint.  The  town  clerk  is  not  ap  annual  appoint-* 
meat;  but  this  section  provides  that  the  town  clerk  and  the  treasurer  shall 
not  be  the  same  person.  The  sixty-fifth  section  gives  power  to  the  corpora- 
tion to  remove  every  ministerial  or  executive  oflScer,  but  provides  that  each 
shall  ccNitihue  to  act  till  removed,  and  no  longer,  unless  re-appointed  under 
this  act.  The  sixty-sixth  section,  which  is  the  most  important  section,  pro* 
▼ides  conipensatjon,  1st,  to  every  officer  whose  office  shall  be  abolished ; 
2dly,  to  officers  removed ;  3dly,  "  or  who  shall  not  be  re-appointed  as  afore- 
said,'' not  '^  and  who  shall  not  be  re-appointed  as  aforesaid," — which  might 
have  been  supposed  to  provide  against  the  improbable  event  of  an  officer 
being  removed,  and  afterwards  being  re-appointed,  and  which  it  will  be  pre- 
sently seen  would  have  been  wholly  useless,  the  compensation  being  only 
for  offices  the  officer  has  ceased  to  hold  ; — ^but  or  ;  introducing,  therefore,  a 
class  of  officers  distinct  from  those  whose  offices  are  abolished,  or  who  shall 
have  been  removed.  Now  the  only  previous  mention  of  any  re-appointment 
is  in  the  fifty -eighth  and  sixty-fifth  sections.  The  fifty-eighth  seems 
to  allude  to  officers  annually  appointed :  the  sixty-fifth  may  allude  *to  [*24] 
officers  removed  and  afterwards  re-appointed,  and  may  have  been 
inserted  for  the  purpose  of  preventing  the  words  "  and  no  longer"  from 
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operating  as  a  bar  against  a  re-appointment ;  but  that  section  does  col  intend 
to  describe  any  class  of  persons  not  described  in  other  parts  of  the  act,  for  it 
says  "  unless  re-appointed  under  this  act ;"  but  the  act  provides  only  for  re- 
appointntents  to  annual  offices  or  a  re-appointment  after  a  removal :  but  sect. 
66  cannot  refer  to  such  persons,  because  they,  being  officers  removed,  would 
be  entitled  to  compensation  under  the  second  description.     It  would  seem, 
therefore,  that  the  words  "  or  who  shall  not  be  xe-appointed  as  aforesaid," 
must  refer  to  sect.  68,  namely,  to  annual  officers  not  re-appointed  ;  but,  how- 
ever that  may  be,  the  question  is,  whether  any  part  of  the  description  in  the 
sixty-sixth  section  can  be  construed  to  include  an  officer  -who  voluniariiy 
resigns  his  office. '  It  was  said  that  he  is  an  officer  not  re-appointed ;  but  the 
words  are  "  not  re-appointed  as  aforesaid :"  the  act  could  not  have  intended 
to  give  compensation  to  an  officer  who  should  capriciously  and  without 
reason  resign,  and  thereby  refuse  to  perform  the  duties  of  the  office;  and  if 
it  did,  it  could  not  have  intended  to  give  to  the  corporation  the  power  of  de- 
feating his  claim  by  a  formal  re-appointment  to  an  office  which  he  had  by 
his  resignation  declared  his  determination  not  to  hold.    It  was  said  that  the 
corporation  might  so  alter  the  nature  of  the  office  as  to  compel  the  officer  to 
resign.    If  that  case  be  provided  for,  it  would  rather  fall  under  the  descrip- 
tion of  abolishing  the  office  than  the  words  now  in  question. 

Passing  from  the  description  of  the  officers  entitled  to  compensation,  for 
what  is  the  compensation  to  be  given?    This  same  sixty-sixth  section  says 
<<  for  the  salary,  fees,  and  emoluments  of  the  office  which  he  shall  so 
['^o]    cease  to  hold."    Sect.  68  having  declared  that  the  same  person  'shall 
not  be  town  clerk  and  treasurer,  another  section(a)  declares  that  the 
same  person  shall  not  be  clerk  of  the  peace  and  clerk  to  the  magistrates.    It 
was  contended  that  other  offices  may  be  so  connected  with  that  of  town  clerk 
that  a  removal  from  that  office  would,  in  eflfect,  be  a  removal  from  such  others : 
and  that,  possibly  may  be  so ;  but  that  cannot  be  said  ci  offices  which  the 
act  declares  shall  not  be  held  together ;  and  it  is  quite  impossible  that  the  act 
should  have  intended  to  give  to  a  removed  town  clerk,  who  had  also  held  the 
offices  of  treasurer  and  clerk  of  the  peace,  compensation  measured  by  the 
value  of  the  two  latter  offices,  particularly  if  he  actually  continued  to  bold 
them.    It  cannot  be  said  that  the  act  intended  to  give  compensation  for  offi* 
ces  so  unconnected  with  the  office  from  which  the  claimant  is  removed,  ss 
not  to  be  capable  of  beinj;  held  together,  and  least  of  all  for  offices  which  the 
claimant  continues  to  hold :  the  terms  of  sect.  66  being,  <'  the  office  which 
he  shall  so  cease  lo  hold."    If,  then,  the  act  does  not  authorize  the  corporation 
to  give  compensation  to  an  officer  who  voluntarily  resigns  his  office,  and  the 
corporation  nevertheless  do  so ;  and  if  the  act  does  not  authorize  the  corpo- 
ration to  give  compensation  for  any  office  totally  unconnected  with  that  which 
the  officer  has  ceased  to  hold,  or  which  he  continues  to  hold,  and  if  the  cor- 

ifl)  Sect  103. 
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poration  nevertheless  do  so ;  can  the  special  provisions  of  the  act,  which 
h&ve  DO  application  to  the  case  in  question,  protect  them  against  the  ordinary 
jurisdiction  of  this  court?    The  sixty-sixth  section,  indeed,  gives  to  the  ofB- 
oer  an  appeal  against  the  decision  of  the  corporation  upon  his  claim,  and  also 
to  those  who  opposed  the  claim,  if  one-third  protest  against  it  as  excessive ; 
Irat  what  is  the  decision  so  to  be  the  subject  of  appeal  1  that  decision 
^^prTiich  the  council  are  authorized  to  make ;  namely,  compensation  *for    [*26] 
oertain  losses  in  certain  descriptions  of  offices.    If  the  council  take 
xipontheoiselves  to  make  compensation  to  officers  not  within  that  description, 
or  for  losses  with  respect  to  which  no  compensation  is  provided  by  the  act,  as 
the  statute  contains  no  special  provisions  applicable  to  such  a  case,  there  can 
le  nothing  in  it  to  take  away  the  ordinary  jurisdiction  of  this  court.    A  simi- 
lar argoment  was  addressed  to  me  in  7%e  Attorney  General  v.  Aspinall^{a) 
ionnded  upon  the  remedy  provided  by  the  act  in  certain  cases  of  improper 
alienation  of  corporation  property :  but  I  did  not  find  any  thing  in  that  pro- 
vision to  deprive  this  court  of  its  ordinary  jurisdiction  ;  nor  do  I  in  this,  sup- 
posing die  information  to  state  such  a  case  as  I  have  supposed. 

It  remains,  therefore,  to  be  seen  whether  that  be  so  or  not ;  and  first,  as  to 
whether,  according  to  the  statement  in  the  information,  any  compensation 
was  doe  for  the  loss  of  the  office  of  town  clerk.  It  states  that  in  1833,  Mr« 
hrr  was  appointed  town  clerk  and  clerk  of  the  peace;  and  that,  at  the  time 
of  passing  die  act,  he  held  certain  other  offices  not  in  the  appointment  of  the 
corporation,  and,  amongst  others,  the  office  of  clerk  to  the  magistrates,  and 
that,  the  offices  of  clerk  of  the  peace  and  clerk  to  the  magistrates  being  by 
the  act  incompatible,  he  declared  his  intention  of  resigning  the  office  of  town 
cleik  and  clerk  of  the  peace,  and  to  retain  that  of  clerk  to  the  magistrates, 
and  that  he,  on  the  1st  of  June,  1836,  being  the  day  directed,  for  the  appoint- 
ment of  town  clerk,  resigned  the  offices  of  town  clerk  and  clerk  of  the  peace ; 
and  that,  in  consequence  of  such  resignation,  he  was  not  re-appointed  town 
derk,  or  appointed  clerk  of  ^the  peace.  Here,  then,  is  a  distinct  and  positive 
statement  that  Mr.  Parr,  volimtarily,  and  for  a  reason  assigned,  re- 
signed the  office  of  town  derk,  in  respect  of  which  he  'afterwards  [*27] 
claimed  and  received  compensation ;  and  if  it  be  not  the  true  construc- 
tion of  the  act,  that  an  officer  voluntarily  resigning  an  office,  not  from  any  alter- 
ation in  the  office,  bat  for  private  reasons  of  his  own,  is  nevertheless  to  have 
compensation  for  the  loss  of  such  office  out  of  the  borough  fund,  then,  accord- 
ingto  this  statement,  the  council,  in  awarding  to  Mr.  Parr  any  compensation  for 
the  office  he  so  resigned,  did  an  act  unauthorized  by  the  statute,  and  to  which 
the  pn>visions  of  the  statute  do  not  apjdy ;  for  such  is  the  statement,  whatever 
the  real  fiicts  of  the  case  may  be. 

Suppose,  however,  that  the  case  stated  by  the  information  did,  within  the 
provisions  of  the  act,  entitle  Mr.  Parr  to  some  compensation  for  the  loss  of  the 
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profits  of  the  office  of  town  clerk,  which  he  had  ceased  to  hold,  what,  Bccor- 
ding  to  the  statement,  is  the  compensation  which  the  council  awarded  to 
him  ?  The  claim  is  stated  to  have  been  made  in  respect  of  the  office  of  town 
clerk  only ;  but  it  is  alleged  that,  in  his  claim,  he  included  the  profits  of  the 
other  offices  he  held  ;  and  the  office  of  clerk  to  the  magist  rates,  and  many 
otheroffices,  are  enumerated,  totolly  uncoimected  with  the  office  of  town  clerk| 
and  not  under  the  patronage  of  the  corporation*  The  offices  for  which  com- 
pensation is  authorized  by  the  statute  are  offices  of  the  borough  only ;  and  if 
Mr.  Parr  had  ceased  to  hold  all  those  other  offices,  it  would  have  been  impos- 
sible to  justify  an  award  of  compensation  for  the  loss  of  such  offices;,  from 
whatever  cause  he  might  have  ceased  to  hold  them. 

But  that  is  far  from  being  the  whole  of  the  case  stated  in  the  information ; 
for,  having  before  stated  that  Mn  Parr  resigned  the  offices  of  town  clerk  and 

and  clerk  of  the  peace  in  order  to  retain  the  office  of  clerk  to  the  naagis- 
[*2S]    trates,  it  goes  on  to  allege  that  he  did  retain  that  office  and  the  *other 

offices  held  by  him  as  aforesaid,  and  yet  that,  in  his  claioi  he  included 
the  profits  of  all  such  offices,  and  that  the  sum  awarded  to  him  was  made  up 
and  constituted,  not  only  of  the  profits  derived  by  him  from  the  office  of 
town  clerk,  but  also  of  the  profits  derived  by  him  from  the  office  of  clerk  of 
t^ho  peace,  and  the  said  several  other  offices  so  held  by  him  as  aforesaid  i  so 
that,  according  to  this  statement,  the  office  of  town  clerk  being  the  only  one 
in  respect  of  which  any  compensation  was  authorized  by  the  act,  and  in  res- 
pect of  which  alone  any  was  claimed,  and  the  profits  of  that  office  constitu- 
ting but  a  small  part  of  the  whole  of  the  profits  derived  from  the  whole  of  the 
pffices  held  by  him,  he  has  had  awarded  to  him  compensation  calculated  upon 
the  profits  of  all,  although  he  retains  all  except  that  of  town  clerk  and  clerk 
of  the  peace ;  receiving,  in  tlie  shape  of  compensation,  the  profits  of  all,  and 
from  the  offices  themselves  the  profits  of  all  except  of  those  two.    This  state- 
meiH  is  obviously  incredible ;  but  I  am  not  at  liberty  to  permit  that  consi- 
deration to  influence  my  judgment.    The  future  progress  of  the  cause  will 
afford  opportunities  of  visiting  upon  those  who  have  made  these  statements 
the  consequences  of  any  false  charge  which  the  information  may  contain.    I 
have  not  the  merits  of  the  case  before  me,  but  have  only  to  consider  whether 
the  information  states  a  case  for  the  interference  of  this  court,  if  true. 

It  was  argued,  that  the  information  does  not  impute  fraud  in  the  proceed- 
ings of  the  council ;  but  a  trustee  may  be  guilty  of  a  breach  of  trust  from 
error  or  ignorance  of  his  duty,  and,  if  it  were  necessary  to  impute  fraud,  the 
term  itself  need  not  be  used ;  it  is  sufficient  if  the  fact  stated  amount  to  a  case 

of  fraud.  As  to  the  allegations  respecting  the  adjournments  of  the  cofl^ 
[*29]    sideration  of  Mr.  Parr's  claim,  from  October  to  November,  *after  the 

new  election,  it  is  true  that  thia  court  has  nothing  to  do  with  any  par- 
ty controversies  within  the  borough ;  but  what  is  alleged  to  have  talcen  place 
is  not  immaterial  in  considering  the  motives  of  the  actors  in  those  proceed- 
ings.   In  October,  it  is  clear  that  a  oaajority  of  the  council  were  favorable  to 
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Mr.  Parr's  claim,  as  that  majority  was  strong  enough  to  postpone  the  consi« 
deration  of  it  to  a  time  more  favorable  to  him :  the  postponement,  tbereforoi 
'was  not  necessary  for  the  purpose  of  carrying  the  compensation  ultimately 
awarded;  but,  in  October,  one- third  were  opposed  to  it,  and  might,  therefore, 
have  brought  the  amount  by  appeal  before  the  Lords  of  the  Treasury ;  but, 
by  the  election  in  November,  the  dissentients  were  reduced  below  one-third| 
a  difference  alleged  to  have  been  created  by  the  votes  of  persons  whose  rates 
were  paid  for  the  purpose  of  enabling  them  to  vote.    From  this  statement^ 
the  fair  inference  is^  that  the  adjournment  was  resorted  to,  not  for  the  purpose 
of  awarding  a  fair  compensation,  but  of  preventing  its  being  questioned  by 
appeal.    The  Master  of  the  Rolls  thought  that,  according  to  the  statement  in 
the  information,  Mr.  Parr  came  within  the  description  in  the  act  of  an  officer 
not  re-appointed. (a)    I  have  before  made  some  observations  upon  that  point ; 
and  as  there  are  other  grounds  for  the  judgment  I  shall  pronounce,  I  do  not 
wish  to  be  understood  as  expressing  any  decided  opinion  upon  that  point ;  be« 
cause  it  is,  in  fact,  the  principal  question  in  the  cause,  and  of  the  greatest  im-* 
portance  to  the  party,  and  is  therefore  a  very  proper  subject  for  the  most  de- 
liberative consideration.    The  Master  of  the  Rolls  then  seems  to  think  that 
the  remedy,  by  appeal  to  the  Treasury,  was  intended  by  the  act  to  be  ex< 
elusive,  and  suggests  the  inconvenience  which  might  arise  from  the 
jurisdiction  being  exercised  at  the  same  time  by  this  court  and  by  the    ['30] 
Treasury .(6)    I  have  already  stated  that,  in  my  opinion,  the  case  al- 
leged in  the  information  goes  far  beyond  any  contemplated  by  the  act,  and 
for  which  the  remedy  by  appeal  was  provided,  and  to  which,  therefore,  the 
remedy  by  appeal  does  not  apply  ;  and  as  to  the  objection  founded  upon  the 
inconvenience  which  may  arise  from  the  exercise  of  the  double  jurisdiction, 
supposing  it  to  be  applicable  to  this  case,  it  would,  if  it  should  prevail,  de? 
prive  this  court  of  its  jurisdiction  in  every  case  in  which  another  remedy  is 
given  by  statute,  which  appears  to  me  to  be  contrary  to  many  decisions,  and 
to  the  principle  which  was  recently  recognized  and  acted  upon  in  The  At- 
tamejf  Qeneral  v.  AspinalU{c) 

As  to  the  amount  awarded,  the  Master  of  the  Rolls  expresses  an  opinion 
that,  in  estimating  the  loss  to  be  compensated,  the  loss  of  dependent  offices, 
contiequent  on  the  loss  of  the  office  to  which  the  officer  is* not*  re-appointed, 
might  be  considered  \[d)  and  I  am  ready  to  assent  to  the  proposition  so  stated, 
although  much  would  depend  upon  the  particular  circumstances  of  each 
case ;  but  it  does  appear  to  me  that  the  case  stated  in  the  information  is  by  ncr 
means  within  the  case  supposed  in  the  proposition,  but  that  it  absolutely  ex- 
cludes the  supposition  upon  which  it  is  founded,  as  it  is  distinctly  alleged 

{•)  See  S  Keen,  S04.  (5)  See  3  Kleen,  30^. 

{c)  3  Mylae  &  Craig,  GlSi.  [Vide  PVeioin  ▼.  Lsu>i9,  post  24d.  2  Mylde  &.  Crai^,  (Am  ed.)  629,  n. 
9,  and  caaet  there  cited.    Birley  v.  Tht  ConttMu,  ^c.  of  Chorlton-upon-Medlock,  3  Deav.  499  ] 
ii)  See  2  Keen,  207. 
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that  the  offices,  the  value  of  which  were  included  in  the  calculation  of  com 
pensation,  were  not  dependent  upon  that  for  which  compensation  could  alone 
be  awarded)  but  were,  as  indeed  from  their  description  they  must  have  been, 
^tally  independent  of  it,  and  that,  in  fact,  they  had  not  been  lost,  but  that 

the  officer  still  continued  in  possession  of  them. 
[*3l]  *It  is  some  consolation  to  me,  in  differing  from  the  Master  of  the 
Rolls,  to  find  that,  in  this  instance,  we  differ,  not  upon  any  rule  or  prin- 
ciple of  law,  but  upon  the  views  of  the  facts  stated.  I  am  therefore  of 
opinion  that  the  demurrers  cannot  be  supported  upon  the  two  first  grounds, 
namely,  want  of  equity  and  want  of  jurisdiction. 

The  Master  of  the  Rolls  has  expressed  no  opinion  upon  the  two  last 
grounds  of  demurrer,  namely,  multifariousness,  and  want  of  parties.     As  to 
the  first,  it  is  only  open  for  argument  upon  Mr.  Parr's  derpurreri  for  there  is 
one  entire  case  stated  as  to  the  corporation ;  and  all  the  relief  prayed,  sup- 
posing interfering  with  the  vote  was  within  the  province  of  this  court,  would 
be  necessary  to  correct  and  set  right  the  consequences  of  the  improper  act 
complained  of;  and  if  Mr.  Parr  had  nothing  to  do  with  some  part  of  the 
case,  he  could  not,  I  apprehend,  complain.    If  it  were  competent  for  him  to 
do  so  in  such  a  case,  there  might,  in  many  instances,  be  a  denial  of  justice : 
the  case  against  one  defendant  might  be  so  entire  as  to  be  incapable  of  being 
prosecuted  in  several  suits ;  and  yet  some  other  defendant  might  be  a  neces- 
sary party  to  some  portion  only  of  tbex^ase  stated.    I  think,  therefore,  that  in 
such  a  case,  Sir  John  Leach  very  properly  held  that  such  other  party  could 
not  maintain  an  objection  of  multifariousness  ;(a)  but  if  tliis  were  otherwise^ 
I  very  much  doubt  whether  Mr.  Parr  is  not  to  be  considered  as  connected 
with  the  whole  of  the  case  stated.    All  that  is  stated,  and  all  that  is  prayed 
arises  from  the  awarding,  securing,  and  paying  the  compensation  to  him ; 
and  there  is  no  part  of  the  relief  prayed  which,  if  granted,  would  not 
[*32]    affect  him.    His  future  payments  are  to  be  made  out  of  the  ^future  in- 
stalments of  the  rate.    I  am,  therefore,  of  opinion  that  this  ground  of 
demurrer  fails  also.[l] 

As  to  the  parties,  it  is  clear  that  there  is  a  defect  of  parties  as  to  so  much 
of  the  information  as  prays  relief  as  to  the  rate,. and  the  refunding  of  instal- 
ments paid ;  and  Mr.  Parr's  demurrer  is  free  from  the  objection  raised  that 
the  proper  parties  are  not  suggested.  Upon  this  ground,  therefore,  Mr.*Parr's 
demurrer  must  be  allowed,  but  it  will  be  of  course  to  give  leave  to  amend 
the  information. 
,  It  remains  to  be  considered  whether  a  similar  order  ought  to  be  made  as 

(o)  Sea  Turner  ▼.  Jlo&tfiMii,  1  S.  &  S.  313.  \ 

[1]  Ab  to  malUfarioosoeaB,  mo  farther,  1  Sim.  &,  Sta.  (Am.  ed.)  65,  n.  e.    Dunn  ▼.  Dunn,  2  i 

Sim.  329, 331,  and  n.  1,  (Am.  ed.)  ibid.     The  Attorney  General  ▼.  Cradoek,  3  Myl.  &  Or.  65, 97,  \ 

•nd  n.  1|  (Am.  ed )  ibid.  Manner e  ▼.  Rowley,  10  Sim.  470, 471,  and  n.  1,  (Am.  ed.)  ibid.    Qainee  \ 

T.    Chew,  S  Howard,  619,  643.    Birley  ▼.   The  Corporation  ^,  of  Charlton^pon-Medhek,  3  i 
Beav.  499.    Dowme  v.  Panning,  4  Johna.  Ch.  Rep.  S04.    Curtis  ▼.  Tyler,  9  Paige,  434.    Biwa 
T.  Dougla$i  U  Sim.  S83. 


GASES  IN  CHANCERY.  88 


1838.— The  Attorney  General  ▼.  The  Corporation  of  Poole. 


Co  the  demurrer  of  the  corporation.  As  the  information  must  be  amended 
upon  Mr.  Parr^s  demurrer,  this  point  can  only  be  material  with  respect  to  the 
costs  of  the  demurrer  of  the  corporation.  It  was  contended  that  the  objectioni 
for  want  of  parties,  was  in  the  nature  of  a  plea  in  abatement,  and  that  the 
party  objecting  was  therefore  required  to  give  to  the  plaintiff  the  information 
necessary  to  enable  him  to  correct  the  alleged  defect ;  and  Lord  Redesdale's 
book(a)  was  quoted  in  support  of  this  objection.  Certainly  Lord  Redesdale 
so  states  the  rule,  and  that  passage  has  been  adopted  by  subsequent  writers 
upon  equity  pleading ;  but  he  does  not  refer  to  any  authority  in  support  of 
that  dictum.  It  is  not  necessary  to  inquire  how  far  that  proposition  is  con- 
sistent with  the  general  doctrine  upon  the  subject  of  demurrers,  or  with  the 
well  established  practice  of  allowing  demurrers  ore  tenus  for  want  of  parties. 
There  seems,  at  least,  sufficient  ground  for  the  doubt  suggested  by  Lord 
Eldoa  in  Py/e  v.  Price.{b)  It  is  not  necessary  to  inquire  into  this  point,[2] 
because  I  think  the  demurrer  of  the  corporation  does  sufficiently 
*point  out  the  parties  who  the  defendants  mean  to  insist  ought  to  be  [*33J 
parties.  Looking  at  the  information  and  the  demurrer  together,  it  is 
impossible  not  to  see  who  the  persons  are  whose  absence  is  intended  to  be 
relied  npon  as  an  objection  to  the  information.  I  am,  therefore,  of  opinion, 
that  both  the  demurrers  must  be  allowed  for  want  of  parties,  but  leave  must 
be  given  to  ameud.[3] 

(a)  Page  147,  3d  ed.  p.  180, 4th  ed.  (h)  6  Ves.  781. 

[9]  In  DUs  T.  Bouckaud,  10  Paig^e,  454,  Walworth,  Ch.  says :  «<  Lord  Redesdale,  in  kiVvalaaUa 
treatise  upoo  eqoity  pleading  says,  a  demurrer  for  want  of  parties  mnst  show  who  are  the  proper 
pwiiea.  Not  indeed  hy  name,  for  tliat  might  be  impooable ;  bat  in  soeh  manner  as  to  poiat  out 
to  tbe  complainant  the  olyectien  to  his  bill,  and  thus  enable  him  to  amend  by  adding  the  proper, 
parties.  And  in  this  he  appears  to*  be  snstained  by  all  the  standard  treatises  npon  the  sabject  of 
equity  pleading.  Lord  Cottenham  in  the  recent  case  of  The  Attorney  General  v.  The  Corporation 
of  Pooh,  expressed  a  doubt  as  to  the  correctness  of  the  rule  as  laid  down  by  Loid  Redesdale.  And 
ha  refsrs  to  what  he  ealls  the  doubt  suggested  by  Loid  Bldon  in  PyU  ▼.  Price,  Mr.  Daalell  haa» 
howerer,  as  I  think,  taken  the  proper  view  of  what  was  said  by  Lord  Eldon  in  the  case  referred 
to^  He  is  of  opinion  that  the  observation  which  is  reported  to  have  been  made  by  Lord  Eldoa, 
in  Pyle  v.  Price,  does  not  at  all  shake  the  rule  which  has  been  laid  down,  as  to  the  necessity  of 
pointtng  out  who  the  necessary  party  Is,  by  the  demnrrer.  He  says  the  remark  of  his  lotdship 
merely  referred  to  aa  obserration  made  by  the  counsel  for  the  defendants,  that  there  was  no  rule 
reqairiag  tlie  demurrer  to  state  the  parties,  that  is  hy  name,,  as  it  might  be  out  of  the  power  of  the 
defendant  to  do  so  ;  and  that  the  obserration  of  Lord  Eldon,  that  perhaps  there  was  not  a  gene- 
ral rule  either  way,  did  not  refer  to  the  necessity  of  calling  the  complainant's  attention  to  the 
description  or  character  of  the  party  required,  in  order  to  enable  him  to  amend  his  bill,  and  with- 
eat  putting  him  to  the  expense  of  bringing  his  demurrer  to  argument,  for  the  purpose  of  ascertain* 
tag  whe  [whether]  the  defendant  supposed  was  the  necessary  party,  (1  Dan.  Ch.  Pr.  386.)  I 
■ban,  therefore,  adhere  to  the  rule  as  originally  laid  down  by  Lord  Redesdale,  according  to  its 
spirit  and  intent ;  and  shall  hold  that,  in  a  demnrrer  for  want  of  parties,  the  defendant  most  point 
eot  the  necessary  parties,  either  by  name,  in  reference  to  some  statement  of  their  names  in  the 
bill,  or  by  their  characten,  as  the  heirs,  deyisees,  personal  representatiyes,  assignees,  creditors,  &e. 
ef  some  ef  the  pemsas  therein  named  or  leftrred  to." 

[3]  As  to  giving  leave  to  amend  after  demurrer  allowed,  by  adding  parties,  see  Anther  TyUf 
T.  Bett,  3  Biyl.  &  Cr.  89.  &  C.  1  Keen,  896.  Geneially  as  to  leave  to  amend  after  demurer 
aflowed,  eee  WeUeoley  t.  Welleoley,  post  558. 
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Nov.  13. — On  a  subsequent  day,  Mr.  Wigram  mentioned  to  the  Lord 
Chancellor,  that  the  words  in  the  prayer  of  the  bill,  which  had  been  the 
ground  of  the  demurrer  for  want  of  parties,  had  been  left  in  the  draft  of  the 
bill  by  mistake,  and  therefore  suggested  that  (hat  part  of  iiis  lordship's  order 
upon  the  demurrer  which  gave  leave  to  amend  should  give  leave  to  amend 
either  by  adding  parties  or  by  striking  out  that  part  of  the  bill  which  render- 
ed those  parties  necessary. 

The  Lord  Chancellor  said,  that  it  certainly  was  his  intention  that  the 
leave  to  amend  should  go  to  that  extent.[4] 

In  pursuance  of  this  intimation,  the  minutes  of  tlie  order,  as  delivered  out 
by  the  Registrar,  gave  leave  to  amend  by  adding  the  parties  in  question,  ''or 
by  making  such  amendments  as  may  show  that  they  are  not  necessary 
parties." 

The  defendants  not  acquiescing  in  these  terms  of  the  order,  the  case  was 
put  in  the  paper  to  be  mentioned. 


Nov.  21.— Sir  C.  Wetherell  and  Mr. /amc*  Russell,  for  the  corporation  of 
Poole,  objected  to  the  proposed  form  of  the  order,  upon  the  ground  that 
[•34]  it  would  give  the  informant  *the  power  of  remodelling  the  whole  scope 
of  the  information;  and  they  referred  to  MiUigan  v.  MiichelL{a) 
They  submitted,  also,  that,  as  the  demurrers  were  separate  and  the  orders 
allowing  them  and  the  petitions  of  appeal  were  also  separate,  a  separate  order 
upon  each  demurrer  ought  now  to  he  drawn  up. 

Mr.  Jacob  and  Mr.  Pvller  appeared  for  Mr.  Parr. 

The  Lord  Chancellor  said,  he  thought  that  leave  should  be  given  to 
^mend,  either  by  bringing  before  the  court  the  parties  whose  absence  was 
complained  uf,  or  by  leaving  out  that  part  of  the  information  which  render- 
ed their  presence  necessary ;  but  that  his  intention  certainly  was,  that  the 
amendments  should  be  confined  to  that  part  of  the  information  which  render- 
ed those  persons  necessary  parties.    His  lordship  added,  that  the  Registrar 
then  in  court  informed  him  that  the  usual  form  of  giving  leave  to  amend 
upon  allowing  a  demurrer  for  want  of  parties,  was  to  give  leave  to  amend 
by  adding  parties,  or  otherwise  as  the  plaintiff  might  be  advised  ;  and  that 
if  that  was  the  usual  form,  it  would  be  better  that  it  should  be  adopted  in  the 
present  instance. 

Mr.  Wigram  suggested  that  the  usual  form  of  the  order  was  not  consider- 
ed to  be  such  as  mentioned  to  his  lordship  by  the  Registrar. 

The  Lord  Chancellor  then  said,  that  he  should  certainly  direct  such 
words  to  be  introduced  into  the  order  as  would  give  leave  to  amend,  by 

(a)  1  M;lne  9l  Craig,  433. 

[4]  In  Vernon  ▼.  Veman,  3  Myl.  &l  Cr.  173,  «<  the  Lord  Chmneellor  Mid  thmt  be  hid  reaioii  ta 
helieva,  that  the  mUegations  npon  the  greond  of  which  he  had  been  obliged  to  allow  the  demniTer, 
had  crept  into  the  bill  by  accident,  and  that  in  inch  a  caae,  the  court  was  in  the  habit  of  gi^^t 
eave  to  amencL" 


CASES  IN  CHANCERY.  34 


Shottle worth  ▼.  Greaves. 


leaving  out  the  words  of  the  information  Which  rendered  the  absent  parties 
necessary.  His  lordship  also  intimated  that  the  two  demurrers  were  sepa- 
rate proceedings,  and  ought  therefore  to  be  kept  separate. 

*A  separate  order  was  uUimately  drawn  up  upon  each  petition  of    [•SS] 
appeal,  giving  leave  to  amend  by  adding  parties,  or  otiierwise  as  the 
informant  might  be  advised. 


Shuttleworth  V,  Greaves. 


1388;  November  8. 

Tb«  wife  of  F.  ShuMleworth  w«s  the  only  child  of  a  peraon  who  was  «Dtilled  to  certain  shares  in 
the  Nottingham  canal,  which,  upon  that  person's  deaili,  were  transferred  into  the  names  of  **  F. 
Shuttleworth  and  wife**— the  wife  having  been  her  father's  administratrii.  F.  S.  was  ever  aAer- 
warda,  until  his  death,  treated  by  the  canal  company  as  proprietor  of  the  shares,  and  received  the 
dividends  upon  them,  and  was  elected  to  be  and  acted  as  a  member  of  a  committee  which,  by 
tlie  eorapany's  act  of  pariitmeat,  was  required  to  consist  of  proprietora  of  two  or  more  shares. 
F.  8.,  by  his  will,  bequeathed  what  he  called  "  all  my  shares  in  the  Nottingham  canal  naviga- 
tion,** and  all  other  his  personal  estate,'to  trustees,  in  trust  for  his  wife  for  life  ;  and  after  her 
death,  if  he  should  leave  no  issue,  (which  happened,)  in  trust  to  pay  and  apply  the  same  equally 
between  all  and  every  hia  brothers  and  sisters,  their  retpeetive  executort,  adminiHraiart,  and 
mtmgnBt  otesliile/y  and  far  eter.  The  testator  had  no  canal  shares  at  all,  unless  those  so  transr 
liiffed  into  the  names  of  himself  and  his  wife  could  be  considered  his.  Two  of  his  brothers  and 
a  sister,  who  were  all  living  when  he  made  his  will,  died  in  his  lifetime. 

Held,  first,  that  the  words  of  the  will  amounted  to  a  bluest  of  the  particular  shares  before  men- 
tioned, and  that  the  widow  was  bound  to  elect 

Held  also,  that  the  rspresontatives  of  the  brothers  and  sister  who  died  in  the  testator's  lifetime  were 
Bol  entitled  to  any  share  of  his  personal  estate  nnder  his  wilt,  but  that  the  whole  vested  in  the 
bnrtiierB  and  sisters  who  survived  him. 

Thb  facts  of  this  case  sufficiently  appear  in  the  judgment. 

The  Lord  Changcllor  * — B7  the  decree  in  this  cause,  it  was  referred  to 
the  master  to  inquire  whether  the  testator  had,  at  the  date  of  his  will,  any 
and  what  shares  in  the  Nottingham  canal  navigation,  or  any  and  what  other 
canal  shares ;  and  he  was  to  be  at  liberty  to  state  special  circumstances  rela- 
tive thereto.  The  master,  by  his  report,  has  stated  that  the  testator  had  not, 
at  the  date  of  his  will,  any  canal  shares,  except  that  certain  shares  in  the 
Nottingham  canal  had  belonged  to  the  father  of  his  wife,  and  stood  in 
his  name,  and  that,  upon  his  death,  the  ""daughter,  who  was  his  only  [""36] 
childy  obtained  administration  of  his  estate,  and  that  the  shares  were 
transfened  into  and  stood  in  the  names  of  "  F  Shuttleworth  and  wife :"  That 
by  the  act  constitutinpf  the  company,  it  is  required  that  each  member  of  the 
committee  should  be  a  proprietor  of  two  or  more  shares  ;  and  that  the  testator 
was,  in  1821,  elected  a  member  of  the  committee,  and  that  he  acted  in  that 
character,  and  voted  as  a  shareholder,  and  received  the  dividends  upon  the 
shares.    Such  being  the  state  of  this  property,  the  testator,  by  his  will,  gavtf 
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and  beqaeathed  all  his  ready  money  and  securities  for  money,  '^and  my 
shares  in  the  Nottingham  Canal  Navigation,  and  in  all  other  canals,''  and  all 
other  his  personal  estate,  to  trustees  upon  trust  to  permit  his  ^wife  to  have  the 
use  of  certain  plate  and  furniture  for  her  life,  and  to  continue  or  place  out  at 
interest  all  his  said  ready  money  and  securities  for  money,  and  shares  in 
canals,  and  to  convert  into  money  all  other  his  personal  estate,  and  to  invest 
the  proceeds,  and  pay  the  income  to  his  wife  for  her  life ;   and   in  case  he 
should  die  without  leaving  issue,  (which  happened,)  to  pay  and  apfily  all  bis 
said  personal  estate  unto  and  to  the  use  of,  and  equally  between  all  and  every 
his  brothers  and  sisters,  their  respective  executors,  administrators,  and  assigns, 
absolutely  and  for  ever. 

On  the  part  of  the  wife  surviving,  it  was  contended  that  the  transfer  into 
the  names  of  the  husband  and  wife  of  the  shares  in  the  Nottingham  canal, 
was  not  a  reduction  into  possession  by  the  husband,  and  that  she  therefore 
was  entitled  to  them.    Upon  this  point,  it  is  not,  I  think,  necessary  to  ex- 
press any  opinion,  because,  if  such  transfer  did  amount  to  a  reduction  into 
possession,  so  as  to  defeat  the  title  of  the  wife  surviving,  a  new  estate  was 
thereby  created,  under  which  she,  as  survivor  of  the  two,  would  be  entitled. 
In  neither  case  had  the  husband  any  right  to  dispose  of  these  shares 
[*37]    by  *his  will,  and  in  either,  if  he  did  intend  so  to  dispose  of  them,  the 
question  of  election  equally  arises.[l] 

The  point  for  consideration,  therefore,  is,  did  the  testator,  by  the  words  in 
his  will,  ^^  my  shares  in  the  Nottingham  Canal  Navigation,"  refer  to  and  in- 
tend to  dispose  of  the  shares  desg-ibed  in  the  master's  report.    This  point 
was  very  properly  put  by  Mr.  Turner,  in  arguing  for  the  widowy  principally 
upon  the  question  whether  the  terms  used  gave  a  specific  legacy  or  not.    To 
try  this,  we  must  suppose  the  shares  to  have  been  his  own.    Would  not  the 
legacy,  in  that  case,  have  been  specific  ?    It  is  a  bequest  of  <'  my  shares,"  and 
in  a  particular  company.    It  mast  be  either  specific,  that  is  of  what  he  had, 
or^ assumed  to  have  at  the  time,  or  general,  that  is,  a  direction  to  his  represen- 
tative to  purchase  or  procure  what  is  given  ;  but  the  direction  to  sell  has  been 
held  inconsistent  with  the  latter  construction.  It  was  argued  that  the  bequest 
might  be  construed  to  mean  such  shares  as  he  might  have  at  the  time  of  bis 
death,  either  by  a  transfer  to  himself  of  the  shares  in  question,  or  by  the  pur- 
chase of  others ;  but  the  word  "  my"  being  expressive  of  a  present  title^  ex- 
cludes this  argument ;  besides  which,  the  testator  has  used  other  words  to 
include  any  canal  shares  afterwards  acquired.[2]    I  must,  therefore,  assume, 
that  the  words  describe  some  existing  shares  in  the  Nottingham  Navigation, 
which  takes  this  case  out  of  the  authority  of  the  case  of  Dumnter  v.  PUch' 

(a)  2  Mylne  &Keen,  362. 

[1]  The  Atiarney  General  w.  The  Earl  efLonedaU,  1  Sim.  105, 109«  n.  1. 
f2]  Vide  Kampf  ▼.  Joiie«,3  Keen,  756 ;  Daciee  v.  Morgan,  1  Beav.  405, 410.  n.  1 ;  Miller  r* 
^U^e»  2  Beav.  259, 260,  n.  1 ;  Hoeking  r.  NickoUe,  1  Yo.  &  Coll.  C.  C.  478. 
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.(•)  in  which  Lord  Brougham  decided,  first,  that  the  gift  was  not  specific  ; 
and|  secondly,  that  it  was  not  a  case  of  election ;  and  I  do  not  feel  called 
vipoci  to  enter  into  any  consideration  of  the  question  discussed  in  that  case, 
how  6r  evidence  dehors  the  will  is  admissible,  in  explanation  of  the  testator's 
meaning,  for  the  purpose  of  raising  a  case  of  election  ;  because,  in 
every  specific  *devise  or  bequest,  it  is  clearly  competent  and  necessary    [*38] 
to  inquiie  as  to  the  thing  specifically  devised  or  bequeathed ;  and  the 
word  "  my"  constitutes  part  of  the  description.[3]    I  do  not  use  the  facts  stated 
in  the  master's  report  as  evidence  of  what  the  testator  thought  with  respect  to 
his  title  lo  this  property,  but  as  part  of  the  history  and  description  of  the  pro- 
perty itselfy  which  it  is  impossible  to  exclude.    It  apfiears,  then,  that  the 
shares  in  the  Nottingham  Navigation  stood  in  the  name  of  the  testator,  joint- 
ly with  the  name  of  his  wife ;  that,  by  virtue  of  these  shares,  he  was  elected 
and  acted  as  a  member  of  the  committee  of  the  company,  and  received  the 
dtvidenda ;  and  that,  having  no  other  shares,  he  bequeathed  ''  all  my  shares 
in  the  Nottingham  Canal  Navigation.*'    This  appears  to  me,  consistently 
with  all  the  authorities,  to  be  a  bequest  of  the  shares  in  question,  and  I  con- 
sequently think  that  the  widow  was  bound  to  elect. 

He  only  other  question  raised,  was  whether  the  personal  representatives 
of  certain  brothers  and  sisters(fr)  of  the  testator,  who  were  alive  at  the  date  of 
the  will,  but  who  died  before  the  testator,  are  entitled  to  shares  in  the  residue. 
It  appears  that  all  the  brothers  and  sisters  who  survived  the  testator,  also  sur- 
vived bis  wife,  so  that  the  only  question  is  as  to  those  who  died  before  the 
testator.    Taking  the  gift  as  to  a  class  simply,  the  individuals  constituting 
the  class  at  the  death  of  the  testatot;  are  the  persons  entitled,  according  to 
Ttner  v.  Francisy{c)  although  the  terms  of  the  gift  create  a  tenancy  in  com- 
moo ;  but  it  was  argued  that  the  additional  words,  "  their  executors  and  ad- 
ministratois,"  show  that  those  who  were  living  at  the  date  of  the  will, 
bot  died  before  the  testator,  were  entitled  to  take.[41   It  has,  ^however,    [*39] 
been  decided,  that  the  mere  addition  of  these  words  does  not  prevent 
the  lapse  of  the  legacy,  by  the  death  of  the  legatee  in  the  lifetime  of  the  tes- 
tator, beiag  considered  as  only  descriptive  of  the  interest  bequeathed,  and  be- 
cause tbofls  who  take  by  representation  only,  cannot  be  entitled  to  anything 
to  which  the  person  they  represent  liever  had  any  title ;  Elliott  v.  Daven- 
p«rt,(d)  Corbyn  v.  Prenck.{e)    It  follows,  that  the  four  persons  found  by  the 
iqnrt  to  have  been  the  testator's  brothers  and  sisters  who  survived  him, 
veie  the  parties  entitled* 

AfriiV. — Mr.  Tinney  and  Mr.  Sidebottom^  for  the  brothers  and  sisters 
vho  sorrived  the  testator,  had  cited  Duce  v.  Denison^g)  Doe  denu  Oxenden 

{•)  3  Mylne  &  Keen,  262.    (&)  Twd  bnftben  aiid  a  nrter.    («)  2  Cox,  190.  2  Bro.  C.  C.  658. 
t^  1  P.  WoM.  83.  (e)  4  Veik  418.  (^)  6  Vm.  385. 

[3]  ridelSiiii.  334,11. 1 ;  1  Keen, 423,  n.2.  . 

[4]  Vide  2 Sim.  7,  n.  1 ;  Bm v.  Lucker,  11  Sim.  400 ;  SaundersT.  Vwtier,  Cr«  Sl  Fh.  849. 
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V.  Chichester^(a)  Lady  Cavan  v.  PuUeney,{b)  Earl  of  Darlington  v.  Pvl- 
tene]/,{c)  Lewis  v,  Lewellyn^{d)  Standen  v.  StandenJ^e)  Napier  v.  Napier,{g) 
fiead  V.  Crop,{h)  Powell  on  Devises,  by  Jarinau,(i)  Viner  v.  FYcmcis^ik) 
Martin  v.  WUaonll)  Doe  ▼.  Sheffield,{m)  and  ThomhiU  v.  ThamhiUJin) 

Mr.  Treslove  and  Mr.  Morley^  for  the  representatives  of  a  brotber  and 
sister  who  died  in  the  testator's  lifetime,  referred  to  and  comraented  on  Bui- 
ricke  v.  BroadhurstJ^o)  Northey  v.  Strafiffe,{p)  Wildes  Case^iq)  Cult- 
[•40]  man  v.  *  Seymour  Jlj^)  Devisme  v.  MeUo,{s)  Viner  v.  FranciSf(t) 
Martin  v.  WiUon,(u)  Doe  v.  Sheffield,{v)  Thornhill  v.  TAom/iiU,{w) 
Batemanv.  Roach.{x)  They  contended  that  the  Lord  Chancellor  must 
now  decide  between  the  conflicting  authorities  of  Viner  v.  Francis  and 
Martin  v.  Wilson. 

Mr.  Wakefield  and  Mr.  Turner^  for  the  widow's  representatives,  cited 
Dummer  v.  Pitcher Jiy)  Nanney  v.  Martin^iz)  and  Judd  v,  Pratt  ;(aa)  and 
they  said  that  Martin  v.  H^i&o/i  had  never  been  questioned  by  any  judge* 

Mr.  Temple^  Mr.  Norton^  and  Mr.  Campbell,  for  other  parties. 

Mr*  Tinnejfy  in  reply,  mentioned  Clarke  v.  Butler. {bb) 


[Ml]  *WEDDERBURir  V.  WfiDDEBBURlT. 

1837  ;  November  10,  11}  13, 14.    1838  ;  November  9. 

By  articles  of  partnemhip,  between  three  pemne,  it  was  atipalated  that,  ia  case  of  the  death  o( 
any  one  of  them,  the  partnership  should  cease  oo  a  certain  subMqoent  day,  and  the  property 
of  the  partnership  be  then  divided  between  the  surviving  partners  and  the  executors  of  the  de- 
ceased partner.    One  partner,  by  his  will,  directed  all  his  property  to  be  converted  and  invested 

'  for  the  benefit  of  his  children,  and  appointed  his  co-partners  his  executors,  and  died,  leaving  hit 
children  all  infants.  The  two  surviving  oo-partnen,  having  proved  the  will,  had  the  property 
of  the  partnership  valued,  and  then  proceeded  to  eontinne  the  business  under  a  new  firm*  ^ 
debited  the  new  firm  with  the  value  of  the  testator's  share  of  the  partnership  property,  but  did 
not  otherwise  execute  the  directions  either  of  the  articles  or  of  the  will :  Held,  that  this  transac. 
tion  must  be  treated  as  a  nullity,  so  far  as  the  children's  interests  were  concerned. 

The  executors  of  a  testator,  who  were  also  his  surviving  partners,  and  had  continued  to  emplef 


(a)  4  Dow.  6&  {h)  3  Yes.  jun.  544.  (e)  3  Ves.  384. 

(d)  T.  &  R.  104.  (e)  2  Ves.  jun.  589.  {g)  1  Sim.  28. 

(h)  I  Bro.  C.  C.  492  ;  and  1  Swanst.  402.  n.       (i)  Vol.  i.  p.  446  ;  and  vol.  ii.  p.  327. 

(k)  2  Bro.  C.  C.  658 ;  and  2  Cox,  190. 

(I)  3  Bro.  C.  C.  324 ;  and  see  notes  in  Belt's  ed.  and  in  Eden's  ed. 

(m)  13  East,  526.  (n)  4  Madd.  377.  (o)  1  Yes.  jun.  171. 

(p)  I  P.  Wms.  340.  iq)  6  Co.  16.  b.  (r)  1  Yes.  sen.  209. 

.  («)  1  Bro.  C.  C.  537.  (0  2  Bro.  C.  C.  658.  Belt's  ed ;  and  2  Cox,  190. 

(u)  3  Bro.  C.  C.  324.  (9)  Ubi  supra, 

(to)  Ubi  Mupra,    This  decision  was  said  at  the  bar  to  have  been  made  upon  the  hearing  of  the 
eaAse  as  a  short  cause  ;  and  see  Smith  v.  Smith,  8  Sim.  353. 

(x)  9  Mod.  104.  (y)  5  Sim.  35 ;  and  2  Mylne  &  Keen,  262. 

(s)  1  Eq.  Ca.  Ab.  68.  (aa)  13  Yes.  168.  (bh)  I  Mer.  304. 
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his  dbmn  ef  the  paitBAnlilp  capital  ia  tzade,  held  answertbla  for  a  proportiooate  share  of  th« 
pnfila  af  tba  trade,  notwithatanding  thai  the  capital  of  the  paitncrdiip  at  the  time  of  the  testa' 
tor's  decease  consisted  only  of  debts  due  to  the  parioership. 

Degree  of  weight  to  be  attached  to  deeds  of  release  exeeuted  by  eeituU  que  trutt  within  a  few 
<iafi  of  tlieir  respectively  coming  of  agoi  when  each  releases  profess  to  proceed  upon  the  ez" 

'    aminatkm  of  eomplioated  acaoants.  * 

The  bill  stated  that  an  accoant  had  been  made  out,  showing  that  a  certain  som  was  dne  to  tha 
plaintiff^  and  it  alleged  that  the  defendants  set  up  that  account  and  the  payment  of  the  balance^ 
aa  a  final  settlement  The  bill  charged  the  contrary,  and  that  much  more  was  due  to  the 
plaintiil^  as  wooJd  appear  if  certain  accounts  were  rendered.  A  deed  of  release  had«  in  fact^ 
been  ezacoted  by  the  plaintiff,  at  the  time  of  the  payment  of  the  balance  in  question ;  but  the 
bill  lasde  no  mentbn  of  it  As  thii  deed  of  release  acknowledged  the  receipt  of  certain  sams. 
It  conid  not  be  wholly  set  aside  ;  bat  the  court  was  of  opinion,  under  the  circumstaopes  of  the 
easst  that  it  did  not  deprivo  the  plaintiff  of  bii  right  to  the  accounts  which  be  sought  SembUg 
that  the  proper  form  of  the  decree  in  such  a  case  ii  to  declare  that  the  jriaintiffis  entitled  to  the 
acooiiats,  notwithstanding  the  proYisiens  of  the  deed  of  release ;  but  a  decree  whioh  directed 
the  aeeavnis  witbont  aotieing  the  deed  of  releasei  was  not  considered  to  require  alteration. 

BatweaB  cestet  fas  trust  and  trustee,  no  lapse  of  time  will  preclude  the  account  from  the  com- . 
SDeAoamaBt  ef  the  trust,  in  a  ease  in  which  the  relation  of  trustee  and  eeatui  que  truet  continues^ 
the  transactions' between  tbem  are  not  closed,  and  Uie  delay  of  the  cUim  is  attributable  to  the 
trustee  not  having  given  to  his  eeatui  que  truet  that  information  to  which  be  was  entitled,  and 
aeeonnted  with  him  in  suoh  manner  as  he  ought 

]>iffieallies  ef  enlbraiiig  In  chaaeery  a  oeslai  que  tru$t*e  right  (however  clear)  to  participate  in 
piefils  of  a  trade  carried  on  in  part  with  the  trust  fund. 

Thb  facts  of  this  eaaei  and  the  terms  of  the  decree  made  upon  the  hearing 
at  the  Bolls,  appear  very  fully  in  the  second  Yolume  of  Mr.  Keen's 
Bepoits  ;(a)  *and  they  are  also  stated  by  the  Lord  Chancellor  in  his    [*48] 
judgment 

The  defendants  appealed  to  the  Lord  Chancellor  against  the  whole  decree, 
exeept  that  part*  which  directed  the  usual  accounts  of  the  personal  estate  of 
David  Webster ;  and  the  appellants  further  submitted  that  the  decree,  so  far 
as  related  to  David  Webster's  estate^  was  defective,  inasmuch  as  it  did  not 
direct  that,  if  in  taking  the  accounts  of  that  estate,  and  of  the  administration 
of  it,  the  master  should  find  any  account  settled|he  was  not  to  disturb  or  un< 
ravel  the  same. 

Mr.  Knight  Bruce,  Mr.  Kinderaley,  and  Mn  ColviUf  in  support  of  the 
appeal. 

The  Solieiiar  Oeneral^  Mr  Jacobs  and  Mr.  Koe,  in  support  of  the  decree^ 

Mr.  Knighi  Bruce^  in  reply. 

The  following  cases,  in  addition  to  those  mentioned  in  the  report  of  the 
beating  at  the  Rolls,  were  referred  to  upon  the  question  of  the  length  of 
time  which  had  elapsed ;  viz«  Smith  v.  Ckty/^b)  Tcvmsend  v.  Tcumeendj^c) 
Batmcy  y.  Eidgardy(d)  Beckfard  v.  Wade^^e)  Biekes  v«  Cooke.{g) 


Nov.  9.— The  Lord  Chancellor  : — ^Although  the  papers  in  this  case 

(a)  Fbga  793,  ef  eeq.                     (k)  3  Bro«  C.  C.  639,  n.  (e)  1  Cox,  88. 

(d)  1  Cox.  145.                             («}  17  Yes.  87 :  see  p.  97.  (g)  4  Pow,  16. 
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are  voluminous,  and  the  questions  of  great  importance,  the  facts,  so  far 
[M3]    as  *they  appear  to  me  necessary  to  be  considered,  lie  in  a  narrow  com- 
pass ;  and  the  points  to  be  decided  are, 

1.  What  was  the  effect  of  the  arrangement  of  1801 1 

2.  What  were  the  rights  of  the  plaintiffs  ibdependently  of  that  arrange- 
ment ? 

3.  What  was  the  effect  of  the  several  deeds  executed  by  the  plaintiffs? 

4.  What  ought  to  be  the  effect  of  the  time  that  has  elapsed  ? 

6.  If  the  plaintiffs  are  entitled  to  what  they  ask,  what  ought  to  be  the  form 
of  the  decree  ? 

1.  As  to  the  arrangement  of  1801,  the  facts  are  simply  these.     The  testator, 
David  Webster,  had  been  engaged  in  partnership  with  John  Wedderburn  and 
David  Wedderburn,  under  a  deed  of  179G,  for  seven  years  from  the  1st  of 
May,  1796,  if  the  three  should  so  long  live,  in  which  deed  very  special  pro- 
vision is  made  for  settling  the  account  with  the  estate  of  any  one  of  the  part* 
ners  who  might  die  during  the  continuance  of  the  partnership.     It  is  thereby 
provided,  that  the  partnership  shalt  be  considered  as  continuing  up  to  the  1st 
of  May,  after  the  death  of  any  partner ;  but  that,  after  such  death,  nothing 
shall  be  done  by  the  survivors  to  prejudice  or  affect  the  estate  of  the  deceased 
or  his  interest  in  the  joint  stock;  that  within  three  months  from  the  1st  of 
May,  after  the  death,  the  account  between  the  survivors  and  the  estate  of 
the  deceased  partner  shall  be  made  out,  so  as  to  show  the  share  and  inter- 
est of  the  deceased,  and  shall  be  signed  by  his  executors  and  the  surviving 
partners ;  that  as  soon  as  conveniently  may  be  after  such  settlemeut, 
[*44]    *all  the  debts  due  by  the  firm  shall  be  paid,  and  that  thereupon  a  par- 
tition and  delivery  shall  be  made  of  all  residue  of  the  joint  property, 
including  a  partition  of  all  debts  due  to  the  firm ;  and  the  representatives  of 
the  deceased  partner  are  to  have  the  right  to  use  the  names  of  the  survivors 
to  compel  payment  of  the  debts  assigned  to  them. 

It  appears  that  John  Wedderburn  and  David  Webster,  who  had  carried  on 
the  business  before  David  Wedderburn  was  admitted  into  partnership  with 
them,  were  possessed  of  certain  shares  in  ships,  and  it  has  been  assumed  that 
such  shares  constituted  part  of  the  joint  stock  and  partnership  property ;  but 
I*  do  not  find  that  to  have  been  the  case,  and,  on  the  contrary,  I  think  it  ap- 
pears that  these  shares  were  the  se]>arate  property  of  each  partner,  although, 
no  doubt,  the  possession  of  such  shares  was  considered  as  beneficial  to  the 
joint  trade ;  and  the  deed  therefore  provided  that  David  Wedderburn  sbouJd 
purchase  one  sixth  share  in  the  ships  from  John  Wedderburn  and  David 
W^ebster,  and  that,  in  the  event  of  the  death  of  either  of  them  during  the  co- 
partnership, he  should  purchase  from  the  representatives  of  the  deceased  such 
farther  shares  in  the  ships  and  other  property,  as  should  be  equal  to  his  thea 
share  in  the  continuing  business ;  but  those  shares  w^re,  as  I  collect,  regis- 
tered in  the  names  of  the  individual  partners,  and  therefore  could  not,  accor- 


CASES  IN  CHANCERYi  44 

163a— Weddeibarn  ▼.  Wedderburn. 

ding  to  the  case  of  Ex  parte  Yallopi{a)  be  considered  as  part  of  the  partner- 
ship estate,  and  I  do  not  find  that  there  was  any  intention  that  they  should 
be  so  considered. 

Da?id  Webster  died  in  March,  1801,  and  appointed  his  wife  and 
his  two  partners,  John  Wedderburn  and  *David  Wedderburn,  ex«    [*45] 
ecutoTs  of  his  will ;  but  the  two  latter  alone  proved*    By  this  will,  the 
children  of  David  Webster  were  entitled  to  certain  interests  in  His  property ; 
but  I  do  not  find  that  it  contained  any  directions  as  to  the  mode  of  settling 
the  acooant  with  the  sorviving  partners.    It  however  directed  his  executors 
to  cooveit  his  shares  of  ships  and  other  property  into  money  as  soon  as  might 
be  after  his  decease,  and  to  invest  the  proceeds  for  the  benefit  of  his  family. 
Some  stress  was  laid,  in  argument,  upon  the  fact  of  the  testator  having  ap- 
pointed his  partners  his  executors  ;  and  no  doubt  that  appointment  proves 
the  testator's  confidence  in  them,  and  in  the  prosperity  of  the  business  in 
which  he  had  been  engaged ;  but  that  the  testator  should  have  been  desirous 
of  cooferriog  upon  them  that  office,  is  much  less  matter  of  surprise  than  that 
they  shonld  have  accepted  it,  assuming,  what  I  see  no  reason  to  doubt,  that 
they  intended  to  act  with  the  most  perfect  honor  and  integrity  towards  the 
fiunily  of  their  deceased  partner.    Had  the  representatives  of  the  testator  not 
been  bis  surviving  partners,  their  duty  would  have  been  to  have  followed,  as 
closely  as  possible,  the  provisions  of  the  deed  and  the  directions  of  the  will ; 
and  any  settlement  they  might  have  come  to  with  the  surviving  partners 
woold  have  been  binding ;  but  the  union  of  the  two  characters  in  the  same 
person  leiidered  any  binding  settlement  extremely  difficult.    A  strict  adher* 
ence  to  the  provisions  of  the  deed  could  hardly  have  been  so  conducted  as  to 
have  esccluded  future  investigation  and  inquiry ;  but  they  did  not  attempt  to 
observe  those  provisions,  or  to  follow  the  directions  of  the  will,  but  assumed 
to  th^nseives  the  power  and  right  of  selling  as  executors,  and  purchasing  as 
partners,  the  testator's  shares  in  the  ships,  and  in  such  of  the  debts  and  other 
property  belonging  to  the  firm  as  they  were  desirous  of  becoming  pos- 
sessed of.    But  that  was  not  all ;  for,  instead  *of  setting  apart  and  in-    [M6] 
vesting  the  sum  assumed  as  the  purchase  money,  as  directed  by  the 
viU,  they  kept  it  as  a  debt  due  froni  the  new  firm,  exposing  the  property  of 
die  iofiuats  to  all  ther risks  of  trade*    I  am  clearly  of  opinion  that  these  trans* 
tcdoQs  of  1801  had  no  eflect  whatever  in  altering  the  position  of  the  testator's 
pioperty  and  interest,  and  that  the  rights  of  his  children  are  to  be  considered 
pmely  as  they  would  have  been  if  no  such  transaction  had  taken  place. 
If  any  antbority  were  required  for  this  purpose,  the  language  of  Lord  Eldon, 
in  CmIt  v.  CoUingridgejib)  as  quoted  by  the  Master  of  the  Rolls,(c)  would 
be  UBfkj  sufficient.    Upon  the  first  point,  therefore,  I  entirely  concur  with 
tbe  jodlgmeiit  of  the  Master  of  the  Bolls. 
2.  How  then  does  this  part  of  the  case  stand,  treating  this  attempted  settle- 

(«}  15  Ycft  60.  (f)  i^acob,  607 ;  fee  p.  631.  (e)  See  3  Keen,  731. 
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ment  as  of  no  effect?  John  Wedderburn  and  David  Wedderbum,  as  suiriviDg 
partners,  instead  of  separating  the  property  of  their  deceased  partner  from  the 
property  employed  in  carrying  on  the  business,  continue  to  employ  it  in  their 
ovn  business.    This  according  to  Brown  v,  De  TtMteif(a)  Crawshayy^ 
CoUins^{b)  Feathersitmhatigh  v.  Fenwickjic)  Cooke  v,  Collingridg'e/d)  and 
other  cases,  would  have  subjected  them  to  an  account  for  the  profits  made 
thereby ;  but,  as  personal  representatives,  they,  instead  of  realizing  their  tes- 
tator's property,  and  investing  it  according  to  the  directions  of  the  will,  em* 
ploy  it  in  their  trade  and  business.    This  subjects  them,  as  executors,  to  ac* 
count  for  the  profits  thereby  made ;  as  in  Docker  v.  S(^mes.(e)   In  each 
[•47]    of  the  two  characters  they  held,  they  are  ^subject  to  the  account  de- 
creed against  them.    Upon  this  second  point,  therefore,  there  is  not  I 
think,  any  doubt  of  the  propriety  of  the  Master  of  the  Rolls'  decree.     It  was, 
indeed,  contended  th^t  there  was  no  employment  of  the  testator's  capital,  the 
capital  of  the  trade  consisting  only  of  debts  due ;  but  why  were  they  not  called 
in,  but  for  the  interest  of  the  survivors,  and  what  enabled  them  to  give  the 
credit  but  the  capital  of  the  testator  ? 

3.  The  effect  of  the  deeds  executed  by  the  children  is  next  to  be  consider^ 
ed,  and  first  in  date  th^it  executed  in  1809,  by  the  plaintiff  Sir  James  Webster 
Wedderburn.    It  is,  in  the  first  place,  to  be  observed  that  the  appeal  is  against 
BO  much  of  the  decree  only  as  directs  accounts  to  be  taken  of  the  transactions 
of  the  several  partnerships,  except  that  it  complains  that  the  decree  does  not 
direct  that  if,  in  taking  the  accounts  of  and  relating  to  the  personal  estate  of 
the  testator  and  the  administration  thereof,  the  master  should  find  any  ac* 
count  stated,  he  was  not  to  disturb  or  unravel  the  same.    The  direction  thus 
suggested  is  not,  as  I  conceive,  adapted  to  the  facts  of  this  case,  in  which  an 
account  alleged  to  be  a  settled  account,  that  is,  the  account  endorsed  upon  the 
deed,  is  put  in  issue  and  proved  in  the  cause.    It  is  in  such  cases  for  the  court 
to  direct  what  shall  be  the  effect  of  such  an  account,  and  not  to  leave  that 
question  to  the  Master.    Except  as  to  this  point  the  appeal  would  appear  to 
be  the  appeal  of  the  partners  in  the  successive  firms,  and  to  complain  only  of 
the  decree  so  far  as  it  directed  an  account  of  the  profits  ;  but  the  deed  of  1809 
is  not  between  Sir  James  Wedderburn  and  any  other  as  partner  in  the  busi- 
ness, but  between  him  and  the  late  John  Wedderburn,  as  executor  of  James 
Webster,  whose  estate  is  not  in  question  upon  this  appeal,  and  as  one  of  the 
executors  of  David  Webster,  the  testator ;  and  that  deed  takes  no  notice 
[^48]    of  any  claim  the  plaintiff  *might  have  against  the  continuing  or  suc- 
ceeding partners  in  the  business,  but  deals  only  with  the  liability  of 
John  Wedderburn  as  personal  representative ;  nor  does  it  profess  to  state  or 
settle  any  account  of  the  personal  estate  of  David  Webster,  but  reciting  that 
the  residue  of  such  personal  estate,  aftur  payment  oCdebts,  wasjconsidered  ot 

(a)  Jac.  284.  (b)  15  Veft.  318 ;  1  J.  &  W.  267 ;  9  Rom.  325. 

(e)  17  Vei.  298.  (<0  Joe.  007.  («)  2  Mylne  &  Kmii,  €55. 
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supposed  to  amouat  to  76,068(.,  upon  the  account  made  up  and  endorsed  on 
the  3lst  of  May,  1809 ;  and  that  deducting  what  had  been  advanced  to  Sir 
James  Wedderburn,  the  balance  apparently  due  to  him  from  the  estate  of  the 
teistator  was  11,399/.,  and  reciting  that  a  considerable  part  of  the  estate  of  the 
testator  consisted  of  his  share  of  a  debt  due  from  the  estate  of  James  Webster 
of  which  John  Wedderburn  was  executor  and  beneficial  owner — John  Wed- 
derbam  undertakes  to  pay  this  apparent  balance  by  instalments,  in  consider- 
ation of  which  the  plaintiff,  Sir  James  Wedderburn,  declares  himself  satisfied 
with  the  disclosure  thus  far  made,  and  accounts  thus  far  given,  of  the  person 
nal  estate  of  David  Webster,  and  of  the  said  principal  sum  or  balance  of 
11,3092.  being  justly  due  to  him  from  the  same  estate  under  the  will  of  David 
Webster ;  and  that  he,  John  Wedderburn,  making  the  payments  as  agreed, 
he,  the  plaintiff,  would  not  require  payment  from  him  or  from  the  other  ex- 
ecutor of  David  Webster  of  the  sums  so  agreed  to  be  paid  to  him ;  but  it  is 
expressly  provided  that  the  deed  and  the  agreement  therein  contained  shall 
be  understood  as  applying  only  to  the  account  and  state  of  things  on  the  1st 
of  May,  1809,  as  then  accounted  for,  and  as  not  precluding  him  from  claim- 
ing any  further  part,  share,  or  personal  estate,  or  sum  of  money,  nnder  the 
will  of  David  Webster,  not  as  yet  received,  fallen  in  or  accounted  for. 
The  accounts  scheduled  are  of  debts  due  to  and  from  the  firm  of 
Webster,  Wedderburn  d&  Co.  on  the  1st  of  *May,  1801,  and  specu-    [*49] 
lative  calculations  as  to  the  amount  of  Sir  James  Wedderburn's  share 
in  his  father's  property  upon  various  suppositions.  So  far  as  this  deed  is  relied 
upon  as  excluding  an  account  of  the  profits  of  the  trade,  or  which  have  ari« 
sea  from  the  use  of  the  testator's  estate,  it  would  be  a  sufficient  answer  that 
the  profits  so  claimed  consist  of  sums  of  money  not  accounted  for  in  the  ac^* 
count  scheduled  to  that  deed.    But  in  fact  that  deed  is  not  any  settlement  of 
any  aceouut,  but  only  provides  the  means  of  paying  an  estimated  and  specu- 
lative balance  in  a  manner  most  advantageous  to  the  accounting  party.    That 
deed  therefore  cannot,  1  think,  operate  as  any  bar  to  the  account  decreed. 

The  next  deed  is  of  the  29th  of  August,  1818,  executed  by  one  of  the 

daughters,  Miss  Anne  Webster.    It  is  in  most  respects  the  same  as  the  other ; 

but  it  contains  additional  proof  that  there  was  no  intention  of  settling  any 

general  account  of  the  personal  estate,  and  certainly  not  of  the  profits  of  the 

trade,  because  it  does  contain  a  release  as  to  a  certain  sum  invested  and  as  to 

sums  extended  for  the  benefit  of  Miss  Anne  Webster ;  but  the  release  is  ex* 

J^iessly  confined  to  those  two  objects.    There  is  also  endorsed  upon  this  deed 

an  account  of  receipts  and  payments  on  account  of  the  personal  estate  from 

1809  to  1812 ;  and  that  account  may  be  prima  facte  evidence  of  the  items 

it  contained :  but  it  cannot  be  treated  as  a  binding  account,  the  deed  itself 

providing  that  it  should  not  preclude  any  claim  in  respect  of  moneys  or  per^ 

sonal  estate  not  accounted  for. 

The  next  deed  is  of  the  year  1813,  and  executed  by  the  daughter  Mary^ 
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afterwards  Mrs.  Hawkins :  it  is  in  all  respects  similar  to  the  last,  and  subject 

therefore,  to  the  same  observations. 
[*50]        *The  last,  and,  in  point  of  form,  the  most  important  of  these  deeds^ 
is  that  executed  by  the  plaintiff  Charles  Wedderburn    Webster,  dated 
the  13th  of  September,  1820.    It  purports  to  release  John  Wedderburn  and 
Sir  David  Wedderburn  from  all  demands  on  account  of  the  }>ersonal  estate  of 
the  testator  David  Webster,  in  the  most  gfeneral  terms ;  and  it  recites  that 
there  bad  been  submitted  to  him  (Charles  W.  Webster)  accounts  of  the  said 
personal  estate,  and  of  all  the  receipts  and  payments  res^ting  his  expectant 
share  thereof,  all  which  he  had  examined  and  approved,  and  found,  upon 
such  examination,  that  his  share  of  the  testator's  estate  consisted  of  29,1601. 
3  per  cents.,  and  certain  other  sums  of  money  specified ;  and  it  recites  that  he 
(Charles  W.  Webster)  had  attained  twenty-one  on  the  lOth  of  that  month ;  and 
that  this  investigation  of  the  accounts  had  taken  place  since.     No  accounts 
are  attached  to  the  deed,  or  proved  in  the  cause,  as  being  the  accounts  refer- 
red to.    The  Master  of  the  Rolls  refers  to  an  account  marked  No.  II,  D, 
which  he  supposes  to  have  been  the  account  referred  to ;  but  I  do  not  find 
any  evidence  of  that  fact.    In  the  absence  of  all  proof  to  the  contrary,  I  must 
assume  that  the  mode  adopted  upon  all  the  former  occasions  of  stating  the 
account  was  followed  upon  this ;  and  that  the  calculation  proceeded  upon 
the  statement  made  in  1809 ;  and  if  so,  it  is  impossible  that  such  a  statement 
could  bind  the  infant.    If  there  had  been  any  such  investigation  of  the  ac- 
counts as  could  have  made  the  release  binding,  the  defendants  might  have 
proved  it.    But  though  the  transaction  is  impeached,  they  do  nothing  but 
produce  the  instrument  itself;  which,  upon  the  face  of  it,  purports  to  be  a 
release,  on  the  third  day  after  the  infant  attained  twenty-one,  of  the  result  of 
an  account  extremely  complicated  in  its  nature,  and  of  the  transactions  of 
very  many  years,  as  it  must  have  included  the  unsettled  partnership 
[*61]     accounts  before  the  death  of  the  ^testator  in  1801,  upon  the  alleged  in- 
vestigation by  the  infant  within  two  days,  and  of  which  account  no 
evidence  is  given.    It  cannot  be  seriously  questioned  whether  the  infant  can 
be  bound  by  such  an  instrument  under  such  evidence.[l]    It  is,  indeed,  in- 

[1]  "I  take  it  to  be  Mttled,  that  where  a  Kltf&se  it  obtained  upon  a  ward'i  freshly  arriving  of 
age,  the  whole  burthen  is  cast  upon  the  guardian  of  proving  every  thing  eesential  to  make  the  tb- 
lease  a  valid  discharge  ;  and  nothing  is  more  essential  than  a  full,  entire  and  minute  account.  The 
doctrine  of  a  court  of  equity  upon  this  subject,  is  an  instance  of  the  wise  flexibility  of  its  rules,  for 
the  preservation  of  rights.  In  a  court  of  law,  the  moment  of  emancipation  from  legal  privilege,  n  the 
moment  of  absolate  power,  and  of  unlimited  capacity.  This  court  extends  its  watchfulness  fur* 
ther,  and  requires  that  a  discharge  to  the  guardian  shall  not  be  precipitated  ;  that  ample  time  shall 
be  allowed  for  consultation  and  inquiry  ;  that  there  shall  be  a  full  exhibition  of  the  estate,  and  of 
fts  administration  ;  and  it  requires  that  a  guardian  who  settles  his  account  in  secret,  shall  be  pre- 
pared to  prove,  that  he  has  fully  complied  with  those  requisitions,  unless  he  can  shelter  himself 
nnder  a  positive  ratification — a  deliberate,  intelligent,  voluntary  acquiescence  ;  or  such  a  flow  of 
time,  as  will  induce  the  court  to '  refuse  its  inteipoeition."  Hofiman,  Aas't  V.  C.  Pi$h  v.  Jfilleri 
1  Hofil  Ch.  Rep.  S70.    Whether  it  be  the  case  of  a  ward,  as  betwe/Bn  him  and  his  guardian,  or 
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consistent  with  the  whole  of  the  case  now  made  by  the  defendants  that  any 
jsuch  account  should  have  been  rendered  as  could  alone  make  any  settlement 
binding ;  the  defendants  having  always  disputed  the  right  of  the  plaintiffs 
to  any  investigation  of  the  subsequent  transactions  of  the  trade. 

It  was  then  argued  that  this  release  by  Charles  Wedderburn  Webster,  how- 
ever liable  to  be  impeached,  is  binding  till  set  aside,  and  that  the  bill  does 
^ot  pray  any  such  relief.  If  this  objection  should  prevail,  it  would  affect  the 
share  of  Charles  only ;  and  if  the  court  had  found  itself  compelled  to  yield 
to  the  objection,  it  would  not  have  permitted  the  real  justice  of  the  case  to 
be  defeated,  but  would  have  enabled  Charles  Wedderburn  Webster  to  renew 
his  demand  in  another  shape :  but  although  there  is  some  difficulty  as  to  the 
form  in  which  the  case  has  been  brought  forward,  I  do  not  think  that  the  ob- 
jection ought  to  prevail  against  even  the  claim  of  Charles.  The  bill  takes 
no  notice  of  the  deed ;  but  it  states  that  an  account  was  made  out  of  Charles' 
share,  showing  that  13,0S5/.  was  the  sum  due  to  him,  and  charges  that  much 
piore  was  due ;  and  it  then  states  that  the  defendants  set  up  the  settlement 
of  the  account  and  payment  of  the  balance  upon  Charles'  attaining  twenty 
one,  and  charges  the  contrary,  and  that  he  and  the  other  children  are  entitled  to 
other  laige  sums,  as  would  appear  if  accounts  were  rendered  of  the  profits. 
The  defendants,  by  their  answer  state  the  deed,  but  dispute  the  claim  to  an 
account  of  the  profits  to  which  the  deed  does  not  profess  to  relate.  I 
am  of  opinion  that,  under  these  circumstances,  the  deed  *and  the  settle-  [*52j 
roent  which  it  is  alleged  to  include  being  in  issue,  and  the  latter  im- 
peached, it  was  competent  for  the  court  to  decree  the  relief  it  found  the  plain-^ 
tiff  to  be  entitled  to,  being  of  opinion  that  the  title  to  such  relief  was  not  pre- 
cluded by  that  deed.  The  decree  might,  in  terms,  have  decreed  the  accounti 
notwithstanding  the  provisions  of  that  deed  ;  and  this  would  perhaps  have 
been  the  most  correct  form,  because  the  deed  could  not  have  been  wholly  set 
aside  without  injustice  toXhe  defendants,  as  it  will  still  be  evidence  against 
Charles  Wedderburn  Webster  of  the  payments  therein  acknowledged  to  have 
been  received,  though  treated  as  ineflectusJ  for  the  purpose  of  precluding  the 
account ;  and,  looking  at  the  pleadings  and  the  decree  together,  I  think  that 
this  is,  in  effect,  the  result,  and  that  no  alteration  in  the  decree  upon  that 
point  is  necessary.  I  therefore  agree  with  the  Master  of  the  Rolls  upon  this 
point  also. 

4.  If,  then,  the  plaintiffs  were  originally  entitled  to  the  account  prayed,  and 
if  they  had  not  in  fact  released  such  title,  are  they  precluded  hem  asserting  it 
by  the  time  that  has  elapsed? 

The  case  is  one  of  trust.  No  presumption  of  payment  or  satis&ction  or 
waiver  can  arise,  because  the  title  is  in  dispute  at  this  moment ;  and  the  facts 
upon  which  the  plaintiff's  title  depends  were  not  made  known  to  them ;  and 

any  other  person  who  has  just  attained  years  of  maturity,  and  those  who  have  had  the  manage* 
ment  of  his  estate,  as  trustees,  or  howerer  otherwise,  mutato  nomine,  the  principle  is  still  the  same* 
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although  the  commenoement  of  the  transaction  is  of  an  earljr  date,  and  ooe 
of  the  plaintiffs  attained  twenty-one  in  1809,  and  the  youngest  in  J  820,  yet 
the  transactions  have  never  terminated  or  the  accounts  been  finally  closed. 
This  appears  from  all  the  accounts  rendered,  all  proceeding  upon  calculatioos 
of  uncertain  dependencies.    No  case  has,  under  such  circumstances^  consid- 
ered time  as  precluding  the  account  from  the  commencement,  namely 
[*63J    where  the  situation  *of  trustee  and  cestui  que  trust  has  continaed — ^the 
transactions  between  them  not  closed,  and  the  delay  of  the  clann  attri- 
butable to  the  trustee  not  having  given  that  information  to  his  cestui  que 
trust  to  which  he  was  entitled,  and  accounted  with  him  in  such  manner  as 
the  court  is  of  opinion  he  ought  to  have  done«    This  is  not  the  case  of  an  at- 
tempt to  raise  a  constructive  trust  upon  transactions  closed  many  years  be- 
fore, but  of  a  direct  trust,  of  which  the  transactions  are  not  closed. 

In  Beaumont  ▼•  BouUbee{a)  an  account  was  directed  in  1800,  which  would 
commence  in  1760.  In  Toumsend  v.  Tawnsendt{b)  in  Beckford  v.  Wadejic) 
and  Oregory  v.  Chregort/,{d)  this  distinction  is  taken ;  and  in  Chalmer  v. 
Bradleyle)  Sir  Thomas  Plumer  not  only  recognized  it,  but,  forty-five  years 
after  the  testator's  death,  directed  inquiries,  with  the  view,  if  they  should 
prove  favorable  to  the  claim  of  the  cestui  que  trusty  to  afford  him  some  re- 
lief.   In  this  case  the  same  necessity  for  previous  inquiry  does  not  exist.[3] 

5.  The  form  of  the  decree  only  remains  to  be  considered,  and  upon  this 
point  I  have  felt  some  difficulty,  arising,  principally  from,  the  impression  I 
have  that  the  testator's  shares  in  the  ships  must  be  considered  as  part  of  his 
private  property,  and  not  as  part  of  the  joint  partnership  stock,  and  the  doubt 
therefore,  whether  any  direction  in  the  decree  would  meet  this  part  of  the 
case.    The  Master  of  the  Rolls  seems  to  have  thought  that  the  purchase  of 
these  shares  by  the  executors  was  not  effectually  impeached  by  the  bill ;  and 
certainly  if  it  shall  appear  to  be  for  the  interest  of  the  plaintiffs  to  take 
[*54]    the  ^amount  of  the  valuation  of  those  shares  instead  of  the  shares  them- 
selves, the  defendants,  the  executors  cannot  decline  so  to  account ;  but  I 
do  not  think  that  the  present  is  the  stage  of  the  cause  in  which  that  is  to  bede* 
termined ;  and  I  think  that  the  decree,  as  it  stands,  will  prodnceall  such  infor- 
mation as  may  be  necessary  to  dispose  of  this  question  uponfurther  directions ; 
for  it  directs  the  master  to  take  the  usual  accounts  of  the  personal  estate,  and 
he  is  to  be  at  liberty  to  state  any  circumstances  specially  as  he  may  think  fit* 
The  report,  therefore,  will  no  doubt  bring  forward  all  the  necessary  informa- 
tion ;  and  as  the  plaintiffs  have  not  complained  of  the  decree,  there  might  be 
some  difficulty  in  altering  this  part  of  it. 

As  to  the  parts  of  the  decree  which  are  subject  of  the  appeal,  I  think  that 

(a)  5  Ves.  485.  (h)  1  Cox«  28;  tee  p.  34.  {e)  17  Vas.  87 ;  see  p.97. 

{d)  Sir  6.  Coop.  20L  {e)  1  Jac.  &  W.  51 ;  aeo  pp.  67  mnd  69. 

[2]  Vide  iHfomey  General  v,  Smithiee,  I  Keen,  308,  andn.  1,  ibid.  2  Keen,  749»  n.  1,  ^d 
Portlock  ▼.  Gardner,  1  Hare,  594,  there  cited.  Fieh  y.  MiUer,  I  Hoff.  Cb.  Rep.  286,  287.  Rev. 
Sut  of  N.  Y.  (2d.  ed.)  vol.  2,  p.  229,  i  52. 
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tbey  are  well  calculated  to  do  justice  between  the  l)arties.  The  account  of 
partnership  transactions  up  to  May,  1801,  is  quite  of  course,  su  pposing  no 
aettlament  of  that  account  to  be  binding  upon  the  plaintiffs ;  and  as  the 
whole  case  proceeds  upon  the  assumption  that  the  subsequent  trade  was  car- 
ried on  in  part  with  the  testator's  capital^  which  gives  to  the  plaintiffs  a  right  to 
pscticipate  in  the  profits  of  it,  if  it  shall  appear  to  be  their  interest  to  claim  it, 
the  inquiry  directed  as  to  the  profits  made  is,  I  think,  a  necessary  prelimi- 
nary to  any  decree,  adjudicating  in  what  manner  and  to  what  extent  the  par- 
ticipaiion  of  the  plaintiffs  in  such  profits  ought  to  be  provided  for ;  and  the 
amonot  of  capita]  employed  in  such  trade  is  a  necessary  part  of  such  inquiry. 
I  consider  all  these  directions  and  inquiries  as  preliminary  steps  only  to  the 
£nal  adjudication  upon  the  rights  of  the  parties ;  and  I  think  that  the  plain^ 
tifls  have  made  out  their  title  to  such  inquiries. 

•I  have  had  many  occasions  to  consider,  and  have  frequently  eX-  [•SS] 
pressed  my  sense  of  the  difllculties  which  the  court  has  to  encounter  in 
administering  equity  according  to  its  acknowledged  principles  in  cases  of  this 
description.(a)  So  many  decisions  have  established  the  right  of  parties  to 
participate  in  the  profits  of  trade  carried  on  under  circumstances  similar  to 
the  present,  that  no  question  can  be  raised  as  to  the  duty  of  the  court  in  de« 
cieeing  such  relief  when  a  proper  case  arises  for  it ;  but  it  is  obvious  that 
very  great  difllculties  exist  in  enforcing  this  right.  Great  expense,  great  de* 
lay,  and  great  hardship  upon  the  defendants  frequently  attend  the  prosecu- 
tion of  decrees  for  this  purpose,  and  the  apparent  benefit  decreed  to  the  plain- 
tiff  is  frequently  much  diminished,  if  not  lost,  in  the  attempt  to  enforce  it. 
For  these  reasons  it  appears  to  me  that  these  are  cases  in  which,  above  all 
otbeis,  it  is  for  the  interest  of  all  parties  to  settle  the  matters  in  contest  be- 
tween them  by  private  arrangement  and  compromise ;  and  I  earnestly  re- 
commend to  the  parties  to  take  this  into  their  serious  consideratioUi  I  have 
DO  doubt  but  that  a  settlement  might  be  effected  which  would  secure  to  the 
plaintifls  more  than  they  can  possibly  obtain  from  the  most  successful  prose- 
cution of  the  decree,  and  which  would,  a^  the  same  time,  protect  the  defen- 
dants against  much  of  the  expense,  inconvenience,  and  hardship  to  which 
they  most  be  exposed  if  it  be  adversely  prosecuted^  This,  however,  is  entire- 
ly for  their  private  consideration  ;  my  duty  is  only  to  dispose  of  the  matters 
Utigated  upon  this  afipeal,  which,  for  the  reasons  I  have  before  given,  I  now 
do  by  dismissing  the  appeal  with  costs.[l] 

(«)  See  Crodey  ▼.  TkM  Derby  Oat  Light  Comparnf,  3  Mylne  &  Cn\g,  498. 

[]  j  Af  to  the  sdbMqncnt  dbpotHbii  of  lira  atnVe  earn,  see  51  Bemt.  908.  Ai  to  tho  rabjaet  of 
tikaf  OBoeeoont  in  eMOo  of  thb  defcription«  M9  WUUtt  ▼.  BUmford^  1  Haroi  953,  importont  ex* 
Ineis  fran  which  will  bo  foaod  9  Keen,  759,  n.  1.  Tho  lut  lino  of  the  fint  paragraph  of  the 
Eitar^i  BoCev  ibid*  m  deformed  by  a  mieprint,  which,  it  is  hoped,  will  not  embarraas  the  attentive 
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['66]  ^Between  Jackson  Sanderson,  Robert  Bocock,  and  Ann,  bis 
Wife,  Plaintifis,  and  William  Bayley  and  John  Watook, 
Defendants. 

1837 ;  November  28.  1838 ;  Noyember  12. 

A  beqaeit  to  the  teitator't  "  firat  coamni  or  eouainf  german,"  does  oet  iiicladl«  the  descendaBtf  ef 
fifBt  couBiue. 

The  will  of  John  Carter,  the  testator  iu  this  cause,  contained  a  clause  in 
the  followinfir  words,  viz. :  <<  And  as  to  the  ultimate  residue  or  surplusof  the 
money  to  arise  and  be  produced  from  my  real  and  personal  estate,  herein- 
before directed  to  be  sold  and  converted  into  money,  I  declare  and  direct  that 
the  same  shall  be  in  trust  for  Jackson  Sanderson,  of  Bromptoo,  in  the  parish 
of  Northallerton,  in  the  county  of  York,  inn-keeper,  and  all  my  first  cousins 
or  cousins  german,  who  shall  be  living  at  the  time  of  my  decease,  in  equal 
shares,  their  respective  executors,  administrators,  and  assigns.'' 

The  plaintiff,  AnnBocock,  was  thedaughterof  anuncleof  the  testator,  and 
the  defendant,  John  Watson,  was  the  grandson  of  the  same  uncle ;  and  the 
bill  alleged  that  there  were  upwards  of  forty  other  persons  who  stood  in  one 
or  other  of  those  degrees  of  relationship  to  the  testator.  The  only  question 
in  the  cause  was  the  construction  to  be  put  upon  the  words  "  my  first  cousins 
or  cousins  german. 

.  By  the  decree  made  by  the  Tice-Chancellor  upon  the  hearing  of  the  cause, 
on  the  20th  of  December,  1836,  his  Honor  declared  that  the  first  cousins  in 
the  first  degree  of  the  testator,  living  at  his  death,  and  the  descendants 
[*67]  of  all  first  cousins  in  the  first  degree  of  the  ^testator,  such  descendants 
being  living  at  the  death  of  the  testator,  were  entitled  under  the  words 
''all  my  first  cousins  or  cousins  german,"  contained  in  the  testator's  will; 
and  he  referred  it  to  the  master  to  ascertain  who  were  such  first  cousins  and 
descendants  of  first  cousins. 
.  From  this  decree  the  plaintiffs  now  appealed. 

.  Mr.  Wigram,  Mr.  BichneVj  and  Mr.  Ampklett,  in  support  of  the  appeal, 
contended  that  no  descendants  of  first  cousins  could  be  admitted  to  share. 
Mr.  Treslcve  and  Mr.  Loftus  Wigram^  contra^  for  John  Watson. 
Mr.  Duckworth  for  the  defendant  Bayley,  the  executor  and  trustee  of  the 
will. 
Mr.  Wigram  in  reply. 

The  following  authorities  were  referred  to ;  Lord  Coke's  Genealogical 
Table,(a)  Mayott  v.  Mayott,{h)  Earl  of  Orford  v.  Churchill,(c)  Shelly  v. 
Bryer,(d)  sSilcox  v.  BeU,{e)  Roper  on  Legacies.(f )  Johnson's  Diet..  Tit* 
"  German,''  Ainsworth's  Diet.  Tit.  «  PatruelisJ' 


1838;  November  12 : — ^The  Lord  Chancellor  :— The  question  upon  this 

(a)  Co.  Lit  18.  b.  (b)  2  Bro.  C.  C.  125.  (c)  3  V.  &  B.  59. 

id)  Jacob,  307.  («)  1  S.  &  S.  30L  (g)  Vol  1,  pp.  128, 129>  ^  ^ 
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appeal  istbeclassof  penons  designated  by  the  testator  by  the  descrip- 
tioa  of  '^  all  my  ^first  cousins  or  cottsins  german,  who  shall  be  living  at  [*58] 
the  time  cT  my  decease.^  The  plaintiff  is  the  child  of  an  uncle,  and  so, 
beyond  ail  question,  a  first  cousin  or  cousin  german.  The  defendant,  John 
Watson,  18  the  grandson  of  an  uncle,  and  so,  what  is  commonly  called,  a  first 
coosin  once  removed.  It  is  said  that  there  are  no  second  cousins ;  but  whe- 
ther there  aie  any  or  not,  it  is  quite  clear  that  no  person  so  related  to  the  tes- 
tator coald  claim  under  the  designation  in  this  case. 

The  Yice-Ghancellor,  by  his  decree  of  the  20th  of  December,  1836,  has  de- 
claied  that  the  first  cousins,  in  the  first  degree,  of  the  testator,  living  at  his 
deatb,  and  the  descendants  of  all  first  cousins,  in  the  first  degree,  of  the  tes- 
tator, such  descendants  being  living  at  the  death  of  the  testator,  were  entitled 
under  the  words  of  the  will. 

The  first  thing  that  occurs  is,  what  may  be  the  effect  of  this  construction 
in  the  different  possiUe  cases  of  the  family  which  the  decree  directs  should 
be  inqnired  into.  1.  There  may  be  one  first  cousin  without  children,  and 
another  with  fifty  descendants ;  all,  uqder  the  decree,  will  take  equally,  so 
that  fifty-one  fifty-second  parts  will  go  to  one  family,  and  one  fifty-second  to 
the  other.  2.  Again,  second  cousins  are  clearly  excluded ;  but  a  second  cou- 
sin is  in  the  sixth  d^ree,  whereas  a  descendant  of  a  first  cousin  may  very 
well  be  in  the  ninth  or  tenth  degree ;  and  yet  the  latter  would  take  to  the  ex* 
elosion  of  the  former.  3.  So  the  son  of  a  great  uncle  would  be  excluded, 
though  in  the  fifth  degree ;  but  the  great  grandson,  or  other  descendant  of 
an  nnde,  would  be  included,  though  in  the  sixth  or  more  remote  degree. 
These  are  consequences  not  likely  to  have  been  intended  by  the  testator,  par- 
ticnlaily  as  the  expressions  used  clearly  designate  some  one  class  and 
description  of  'propinquity,  whereas  descendants  of  first  cousins  may  [^59] 
be  very  remote  in  point  of  blood. 

Tboe  18  nothing  in  the  will  from  which  it  can  be  collected  that  the  testa- 
tor understood  and  intended  to  use  the  expression  *'  first  cousins  or  cousins 
german,"  in  any  other  than  their  ordinary  sense.  The  case,  therefore,  must 
be  decided  upon,  first,  what  is  the  natural  and  correct  meaning  of  the  words 
«sed  ;  and  secondly,  upon  authority,  if  any  can  be  found,  to  assist  in  the  con- 
ttmction. 

It  is  clear  that  the  testator  intended  to  use  the  two  expressions, ''  first  cousins 
w  ooosins  german,"  in  the  same  sense ;  the  one  as  explanatory  of  the  other. 
What  then  is  the  meaning  of  a  first  cousin  ?  O  bviously,  the  relation  first  in 
degree  to  whom  that  appellation  is  given ;  that  is,  the  child  of  an  uncle  or 
aont ;  and  to  no  other  does  the  appellation  belong ;  for  though  the  child  of 
SDch  first  cousin  is  called  a  first  cousin  once  lemoVed,  it  is  not  known  by  the 
appellation  of  first  cousin ;  and,  in  fact,  it  is  a  cousin  in  the  second  degree, 
though  not  called  a  second  cousin,  as  being  the  second  class  of  persons  to 
▼bom  the  appellation  of  cousin  is  given.  The  testator  has  given  his  proper- 
ty to  his  first  cousins,  and  if  first  cousins  and  first  cousins  once,  twice,  or  in; 
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Other  further  degrees  removed,  are  known  by  different  appellations,  bow  can 
the  latter  take  under  the  appellation  of  first  cousins  ? 

If  thi|9  meaning  of  the  term  "  first  cousin"  were  doubtful^  the  doubt  would, 
I  think,  be  removed  by  the  additioual  term  *<  cousin  german."     I  have  looked 
into  several  dictionaries,  and  I  find  that  in  them  all  the  two  terms  are  treated 
as  synouymous,  and  in  some  both  are  explained  as  meaning  children  of  a 
brother  or  sister ;  thus  in  Chambers'  edition  of  Johnson,  it  is  said, 
[*60]    *<  The  ^children  of  brothers  and  sisters  are  called  cousins  german,  the 
only  sense  in  which  the  word  is  now  used."    So  in  Bonifkce's  French 
Dictionary,  I  find, ''  First  cousin^^^ousin  german— children  of  brothers  and 
sisters."    So  in  Ainsworlh,  under  <<  Patruelis^*—^^  a  cousin  german  by  the 
father's  side,  a  father's  brother's  son ;"  <<  Praier  PairueliSj  the  father's  bro- 
ther's son  or  cousin  german.*' 

If  such  be  the  universally  received  meaning  of  both  expressions,  what 
ground  can  there  be  for  construing  them  to  include  others  almost  indefinitely 
remote,  because,  for  want  of  a  better  description,  the  term  "  first"  is  adopted 
with  an  addition,  the  effect  of  the  whole  being,  that  the  parties  must  be  des- 
cended from  a  first  cousin,  though  themselves  removed  by  perhaps  many  de- 
grees. 

It  is,  however,  to  be  inquired,  whether  there  are  any  decisions  which 
govern  or  ought  to  guide  the  judgment  of  the  court  in  this  case.     There  is 
not  any  case  directly  in  point,  but  there  are  whole  classes  of  cases  which  ap- 
pear to  me  to  afford  a  principle  which  ought  to  regulate  the  present.    Unless 
the  testator  has  shown  an  intention  to  the  contrary,  the  term  *' children"  does 
not  include  grandchildren ;  Rctdcliffe  v.  Buckley.{a)    The  term  grandchil- 
dren does  not  include  great  grandchildren ;  Earl  of  Orford  v.  Churchill  \{h) 
and  the  term  nephews  and  nieces  does  not  include  great  nephews  and  gteai 
nieces ;  Shelley  v.  Bryer.{c)    Why  then  should  first  cousins  once  or  many 
degrees  removed,  be  included  in  the  terms  *'  first  cousins  or  cousins  german  ?" 
A  great  nephew  is  a  nephew  once  removed.    The  last  caseof  ^AeUjf 
[*61]    y.Bryery  carried  the  doctrine  much  further  *than  is  necessary  to  ex- 
clude all  except  those  who  are  strictly  first  cousins,  as  there  was  evi- 
dence upon  the  will  of  the  testator's  understanding  of  the  term  used.    The 
testator  had  directed  that  his  property  should  be  divided  between  his  nephews 
and  nieces  who  might  be  living  at  his  sister's  death ;  and,  by  a  codicil,  he 
gave  *'  to  his  infant  niece,  Harriet  Shelley,  600/.  over  and  above  her  share  in 
the  body  of  the  will  treated  of  more  at  large."    Harriet  Shelley  was  his  great 
niece,  and  there  was  no  niece.    It  was  held  that  the  residue  was  divisible 
amongst  the  nephews,  and  that  Harriet  Shelley  took  no  part  of  it,  nor  any  of 
the  other  great  nephews  or  great  nieces ;  Sir  Thomas  Plumer  saying,  that 

(a)  10  Ves.  195.  (h)  3  V.  &  B.  59 

(e)  Jac.  207.  [See  Airtber  is  to  tiie  eoBitraetion  of  the  temu  "  children/*  and  **  prandebiI<ireD." 
Movoatt  V.  Carow,  7  Paige,  339.  CutUr  ▼.  D9ugkty,  33  Wend.  530,  cf  teq,  Hont  v.  Van  Sckticif 
a  £dw.  Ch.  Rep.  474.] 
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^rhere  there  are  or  may  be,  at  the  time  of  the  distribution,  persons  answering 
the  description,  the  court  is  not  at  liberty  to  include  any  not  within  the  term, 
and  that  it  would  be  impossible  to  include  Harriet  Shelley,  and  exclude  the 
oiher  great  nephews  and  great  nieces.  It  is  true  that  there  are  cases  in  which 
eousins  once  or  oftner  removed  have  been  held  to  take,  though  not  specifi- 
cally named.     Mayott  v.  MayoU^{a)  Silcox  v.  Bellj{b)  and  Charge  v.  Good' 
perXc)  are  instances.    All  these  cases  proceed  upon  the  same  principle,  but 
which  appears  to  me  to  be  wholly  inapplicable  to  the  present.    In  all  those 
cases  the  gift  was  to  all  the  testator's  first  and  second  cousins,  and  in  all, 
first  cousins  once  removed  were  held  to  be  entitled  \{d)  but  not  because  they 
wefefiist  cousins,  but  because  they  were  within  the  degree  of  second  cousins ; 
and  so  entirely  was  that  the  reason,  that  in  the  first.  Lord  Kenyon  said,  the 
intention  was  to  give  to  relations  not  more  remote  than  second 
cousins  ;(e)  and  in  the  two  *last  of  those  cases,  first  cousins  twice  re-    [*62] 
moved  were  included,  Sir  John  Leach  declaring,  in  the  last  case,  that 
all  persons  of  the  degree  of  second  cousins  were  included.    He  would,  there- 
fore, have  excluded  first  cousins  three  times  removed,  whereas  if  the  parties 
had  been  included  as  first  cousins,  all,  however  removed,  must  have  been  in- 
cluded, as  they  necessarily  are  in  the  Yice-Chancellor's  decree  in  this  case, 
ibr  all  are  first  cousins  in  the  sense  put  upon  that  term  by  the  decree. 

These  decisions,  therefore,  not  only  do  not  prove  that  the  term  *'  first 
cousins"  can  be  extended  to  include  first  cousins  once  removed,  but  the  prin- 
ciple upon  which  they  are  founded  assumes  that  that  cannot  be  done.  That 
principle,  indeed,  applied  to  the  present  case,  would  prove  that  if  the  descen- 
dants of  first  cousins  were  included,  third  cousins  mqst  be  included  also,  in- 
asmuch as  second  and  third  cousins  may  well  be  within  that  degree  of  rela- 
tionship in  which  the  descendants  of  first  cousins  may  possibly  be  found : 
bat  this  would  be  absurd. 

I  am,  for  these  reasons,  of  opinion  that  the  decree  of  the  Yice-Chancellor 
must  be  varied,  according  to  the  opinion  1  have  expressed,  which  may  be 
effiscted  by  omitting  the  words,  '<  and  the  descendants  of  all  first  cousins  in 
the  fiirst  degree  of  the  said  testator,  such  descendants  being  living  at  the  death 
rfthe  testator,"  and  in  a  further  part  omitting  the  words  ''  and  descendants 
of  first  coasins." 

The  bill  may,  I  presume,  be  dismissed  as  against  the  defendant  John  Wat- 
son; bnt  I  think  it  reasonable  that  he  should  have  his  costs,  to  be  paid  by 
the  plaintiflT  in  the  first  instance,  but  without  prejudice  to  any  question  as  to 
the  manner  in  which  they  may  ultimately  be  borne.[l] 

(m)  Bm  C.  C.  125.  (b)  1  Sim.  Sl  S.301.  («)  3  Rom.  140l 

(d)  In  Sile99  V.  BeU  tnd  Ckwrg4  f,  Chodfw,  the  penoni  in  qaetlion  wtrt  fint  eoottns,  twtea 


(0  IndodiDg,  therefore,  u  Lord  Kenyon  held,  a  great  niece  of  the  teetator. 

[1]  See  further  ee  to  Uie  term  "  eoonoi ;"  Gregg  j,  Taylor,  5  RiM.  33.    Sladt  ▼.  Fookt,  S  Sim. 
:86.  CMecoU  v.  Harrimm,  id.  457. 
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[•63]  *CoLLisoN  V*  Girling. 

1837;  November  Sa   1838;  November  1ft. 

A  teeUtor  by  hif  will,  dated  in  1833,  gave  to  tbree  tmsteei,  upon  certain  tmate,  «  miiii  of  ISflOOL 
intereet  or  share  in  the  3  per  cent  oonioli,  to  be  deemed  a  legacy  of  quantity,  and  to  be  doe  at  bit 
decease,  as  if  the  eame  were  a  ipecific  legacy ;  and  he  directed,  that  if  he  sboold  Dot  die  pomtm- 
ed  of  3  per  cent  consols,  sufficient  to  satisfy  the  said  sum  of  15,000t  conoola  before  bequeathed, 
then  his  executors  should  within  two  months  after  his  decease,  purchase  00  mooh  aonuHles  in 
that  fund  as  should  make  up  the  deiKciency ;  and  should  raise  the  money  required  for  that  pur- 
pose out  of  his  real  estate.    He  created  a  term  in  his  real  estates,  one  trust  of  which  was  to  raise 
the  full  amount,  or,  as  the  case  might  require,  the  deficiency  of  the  said  sam  of  15,000t  3  per 
cent,  consolidated  bank  annuities,  in  case  he  should  not  have  at  the  time  of  hia  decease  sufficient 
3  per  cent  annuities  in  that  fund  to  answer  that  legacy.    At  the  time  of  the  teetator'e  death  in 
1835,  he  had  ZiWL  consols  standing  in  hie  name,  which  had  been  parehaaed  in  1834 ;  but  he 
had,  in  1834,  sold  out  13,000Z.  consols,  which  then  stood  in  his  name,  and  paid  the  pioduce  to 
his  brother,  who  had  mortgaged  to  him  a  freehold  estate,  subject  to  a  proviso   for  redemption, 
upon  re-transfer  into  his  (the  testator's)  name,  when  requested  so  to  do,  of  12,OO0Z.  consols,  and 
payment  of  interest  equal  to  the  dividends  in  the  meantime,  and  had  entered  into  a  covenant  for 
the  re.transfer  in  the  terms  of  the  proviso : 

Held,  that  the  13,0002.  consols  secured  by  the  mortgage,  was  well  bequeathed  to  make  ap  the  leg- 
acy of  the  15,000/.  3  per  cent  consols. 

By  an  indenture  datdd  the  11th  of  May,  1824,  and  made  bet\ireen  Nicholas 
Cobb  CoUison  and  Elizabeth  his  wife  of  the  one  part,  and  William  Collison 
of  the  other  part,  reciting  that  certain  freehold  estates  stood  limited  to  such 
uses  as  N.  C.  Collison  and  Elizabeth  his  wife  should  appoint ;  and  that  N. 
C.  Collison  was  also   seised  of  certain  other  freehold  and  certain  copyhold 
estates,  as  to  part  in  fee,  and  as  to  other  part  for  life  ;  and  reciting  that  W. 
Collison  was  possessed  of  12,0002.  3  per  cent,  consolidated  bank  annuities 
standing  in  his  own  name,  and  in  his  own  right,  in  the  books  of  the  Gover* 
nor  and  Company  of  the  Bank  of  England ;  and  that  upon  the  application 
and  request  of  N.  C.  Collison,  W.  Collison  sold  and  disposed  of  the  same,  and 
permitted  the  whole  of  the  money  arising  from  the  sale  thereof  to  be  received 
by  N.  C.  Collison,  for  his  own  use,  as  N.  C.  Collison  did  thereby  admit  and 
declare,  upon  the  terms  that  N.  C.  Collison  should,  on  the  request  of  W.  Col- 
lison, transfer  to  him  a  like  sum  of  12,000/.  3  per  cent,  consolidated 
[*64]    bank  annuities,  and  in  the  meantime  ^should  pay  to  him  such  a  sum 
or  sums  of  money  as  should  be  equal  to  the  intermediate  dividends 
thereof ;  and  reciting  that  the  said  sum  of  12^000/.  3  per  cent,  consolidated 
bank  annuities  had  not  been  transferred  by  N.  C.  Collison  into  the  name  of 
W.  Collison ;  but  that  N.  C.  Collison  had  paid  to  W.  Collison  the  sums  which 
he  would  have  received  for  the  dividends  thereof  if  the  same  had  not  been 
sold ;  and  reciting  that  N.  C.  Collison  had  proposed  that  the  re-transfer  of  the 
said  sum  of  12,0002.  3  per  cent,  bank  annuities,  and  the  payment  of  the  in« 
termediate  dividends  should  be  secured  to  W.  CoUison  by  a  mortgage  of  the 
freehold  and  copyhold  estates  before  mentioned ;  it  was  witnessed,  that  in 
pursuance  and  part  performance  of  the  said  agreement,  and  in  consideration 
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tiiat  W.  Collison  sold  and  disposed  of  the  said  sum  of  12,000/.  3  per  cent. 
consolidated  bank  annuities  which  belonged  to  him,  at  the  request  of  N.  C. 
CoUisoD,  and  that  N.  C.  Collison  received  for  his  own  use  and  benefit,  all  the 
money  that  arose  from  the  sale  of  the  same,  the  receipt  whereof  he  thereby 
acknowledged,  and  in  consideration  of  ten  shillings  N.  C.  Collison  and  Eliza- 
beth his  wife  appointed  the  freehold  estates,  over  which  they  had  a  joint 
poweTi  to  W.  Collison,  for  1000  years,  subject  to  the  proviso  after  contained ; 
axki  N.  C.  Collison  demised  to  W.  Collison  all  the  other  freehold  estates,  for 
1000  years,  as  to  those  of  which  N.  Collison  was  seised  in  fee,  and  for  nine- 
ty-nine years,  if  he  sbonld  so  long  live  as  to  those  of  which  he  was  seised  for 
life  only,  subject  in  each  case  to  the  proviso  after  contained.  The  deed  then 
contained  a  proviso,  that  if  N.  C.  Collison,  his  heirs,  executors,  administra- 
tors, or  assigns  should,  upon  the  request  of  W.  Collison,  his  executors,  ad- 
mioistrators,  or  assigns,  transfer  or  re-place,  or  cause  to  be  transferred  or  re- 
placed, into  the  name  or  names  of  W.  Collison,  his  executors,  adminis- 
trators, or  assigns,  in  the  books  of  the  Governor  and  Company  of  *the  [*65J 
Bank  of  England,  the  sum  of  12,000/.  3  per  cent  consolidated  bank 
annuiues,  and  should  in  the  meantime,  and  from  time  to  time,  until  the  said 
sum  of  12,000/.  3  per  cent,  consolidated  bank  annuities  should  be  transfer- 
red or  re-placed  as  aforesaid,  pay  and  make  good  to  W.  Collison,  his  execu- 
tory administrators,  or  assigns,  such  sum  and  sums  of  money  as  should  be 
equal  to  all  dividends  or  produce  which  he,  W.  Collison,  his  exeeutors,  ad- 
ministrators, or  assigns  would  have  received,  or  been  entitled  to  receive,  in 
respect  of  the  said  sum  of  12,000/.  3  per  cent,  consolidated  bank  annuities  so 
sold  and  disposed  of  as  aforesaid,  in  case  the  same  had  remained  standing  in 
his  or  their  name  or  names  in  the  books  aforesaid,  and  should  pay  and  make 
good  the  said  sum  and  sums  of  money,  on  the  day  or  respective  days  on  which 
the  said  dividends  or  produce  would  have  become  due  or  payable,  to  W»  Colli- 
son, his  executors,  administrators,  or  assigns,  and  without  any  deduction  or 
abatementi  on  any  account  whatsoever,  then  and  in  such  case  the  indenture 
DOW  in  the  course  of  being  stated,  and  the  terms  and  estates  thereby  created, 
should  cease,  determine,  and  be  void.  And  N.  C.  Collison  then  covenanted 
to  soneoder  the  copyhold  property  to  the  use  of  W.  Collison,  his  heirs  and 
aiiigQs,  sabject  to  provisoes  to  be  contained  in  the  surrenders,  similar  to  the 
befoie-nieDCioned  proviso  for  determining  the  before-mentioned  three  several 
Uxms  of  years.  N.  C.  Collison  also  covenanted  that  he,  his  heirs,  executors, 
admiaislmtors,  or  assigns  would,  on  the  request  of  W.  Collison,  his  executors, 
adnuustrators,  or  assigns,  transfer,  or  cause  to  be  transferred  or  re-placed 
onto  or  into  the  name  or  names  of  W.  Collison,  his  executors,  administrators, 
orasrigns,  the  said  sum  of  12,000/.  3  per  cent,  consolidated  bank  annuities 
aod  also  would  pay  or  cause  to  be  paid  to  W.  Collison,  his  executors,  admin- 
iitmtors^  and  assigns,  all  and  every  siun  and  sums  of  money, 
'jDeotloaed  in  and  intended  to  be  secured  by  the  indenture,  now  in    ['66] 
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the  course  of  being  stated^  according  to  the  true  intent  aad  meaning  thereofi 
and  of  the  proviso  therein-before  contained. 

The  surrenders  of  the  copyholds  were  duly  made. 

N.  C.  CoUison  never  transferred  the  12,0002.  3  per  cent,  consolidated  bank 
annuities  into  the  name  or  names  of  W.  CoUison,  his  executors,  administra- 
tors, or  assigns. 

W.  Collison,  by  his  will,  dated  the  2d  of  January,  1832,  gave  to  his  nephew, 
the  plaintiff,  Henry  Oollison,  the  second  son  of  N.  C«  Collison^  and  the  de^ 
fendants,  William  Girlin<^,  and  John  Carter,  '^a  sum  of  15,000/«  interest  or 
share  in  the  joint  stock  of  3  per  cent,  consolidated  bank  annuities,  to  be 
deemed  a  legacy  of  quantity,  and  to  be  due  at  ray  death  as  if  the  same  were  a 
specific  legacy,"  upon  trust  for  his  sister  Mary  Edgar,  widow,  for  her  lifcj  for 
her  separate  use ;  and  after  her  death,  upon  certain  trusts  for  the  benefit  of 
bis  sister's  three  children  and  their  issue;  and  in  case  of  such  failure  of  their 
issue  as  in  the  will  mentioned,  then  in  trust  for  his  nephew,  the  defendant 
John  CoUisoui  the  eldest  son  of  N.  C.  Collison,  his  executors  and  administra- 
tors.   And  he  gave  to  Henry  Collison,  William  Girling,  and  John  Carter,  tbe 
sum  of  3400/.  reduced  3  per  cent,  annuities,  to  be  deemed  a  legacy  of  quan^ 
tity,  and  to  be  due  at  his  death  as  if  the  same  were  a  specific  legacy,  upon 
trust  for  Jane  George,  the  wife  of  John  George,  for  her  life,  for  her  separate 
use ;  and  after  her  decease,  upon  certain  trusts  for  her  children,  as  therein 
mentioned. 

The  will  contained  the  following  clause :  viz.  "  And  my  will  fur- 
[*67]    ther  is,  that  if  I  shall  not  die  possessed  of  3  per  cent,  'consolidated 
and  3  per  cent,  reduced  bank  annuities,  sufficient  from  any  or  both  of 
those  funds  to  answer  and  satisfy  the  said  sum  of  15,000/.  3  per  cent,  conso- 
lidated bank  annuities,  and  3400/.  reduced  3  per  cent  annuities,  hereinbe- 
fore bequeathed,  then  1  direct  the  said  William  Girling  and  John  Carter,  or 
the  survivor  of  them,  his  executors  or  administrators^  within  two  calendar 
months  next  after  my  decease,  to  purchase  so  much  annuities  in  the  said 
respective  funds  as  shall  make  up  the  deficiency,  or  the  full  amount  thereof 
respectively  as  the  case  may  require,  and  raise  the  money  for  that  purpose, 
with  legal  interest  for  the  same,  upon  my  real  estates,  as  I  have  hereinafter 
more  fully  explained  and  empowered  them  to  do.    And  I  subject  and  charge 
all  my  real  estates  in  the  said  county  of  Norfolk,  both  freehold  and  copyholdi 
as  well  as  my  personal  estate,  (my  personal  estate  to  be  the  primary  fund,) 
to  and  with  the  payment  of  my  debts,  and  I  declare  that  such  part  of  my 
personal  estate  as  I  have  hereinbefore  given  to  the  said  Henry  Collison,  Wil- 
liam Girling,  and  John  Carter,  in  trust  for  the  benefit  of  my  sister  and  the 
said  Jane  George,  and  their  respective  families,  as  hereinbefore  is  mentiondd 
shall  be  protected  and  indemnified  by  my  said  real  estates  from  contributing 
to  the  payment  of  my  debts ;  and  I  further  subject  and  charge,  according  to 
the  regulations  hereinafter  contained,  all  my  real  estates  (in  exoneration  of 
and  without  any  contribution  from  my  personal  estate,)  to  and  with  the  pxj- 
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ment  of  the  several  legacies,  annuities,  and  sums  of  money  hereinafter  given 
and  bequeathed  respectively." 

The  testator,  in  a  subsequent  part  of  his  will,  created  a  term  of  500  years 
in  his  Norfolk  freehold  estates  in  favor  of  Girling  and  Carter,  and  declared 
that  the  term  should  be  held  by  them  upon  a  trust  declared  in  the  fol- 
lowing words,  viz.,  "to  levy,  raise,  and  take  up  ♦at  interest,  within     [•68] 
two  calendar  months  next  after  my  decease,  all  such  sum  and  sums  of 
money  as  will  be  fully  sufficient  to  make  up  and  raise  the  full  amount,  or, 
as  the  case  may  require,  the  deficiency  of  the  said  sum  of  15,000/.  three  per  cent, 
consolidated  bank  annuities  and  3400/.  reduced  three  per  cent,  annuities,  in 
case  I  shall  not  have  at  the  time  of  my  decease  as  aforesaid,  sufficient  three 
per  cent,  annuities  in  both  or  either  of  those  funds  to  answer  both  those  lega- 
cies f  and  upon  further  trust,  by  assignment  or  mortgage  of  the  heredita- 
ments comprised  in  the  term,  to  raise  and  take  up  at  interest  all  such  sum 
and  sums  of  money  as  should  from  time  to  time  appear  to  his  executors 
ibeieinafter  named,  or  to  their  executors  or  administrators,  to  be  requisite  to 
be  raised  for  the  payment  of  his  legacies  thereinafter  bequeathed,  and  as 
should  be  wanted  in  aid  of  his  personal  estate  for  payment  of  his  debts ;  and 
such  snm  and  sums  of  money  should  be  paid  to  his  said  executors,  their  ex- 
ecqtors  or  administrators,  to  be  applied  in  payment  of  such  legacies  or  debts ; 
and  opon  certain  other  trusts,  including  a  trust  to  raise  such  sum,  not  ex- 
ceeding 25(N)/.,  as  his  brother  Nicholas  Cobb  Collison*  should  by  will  appoint 
in  manner  therein  mentioned,  to  be  raised  for  the  benefit  of  his  three  daugh- 
ters in  the  will  named.    The  term  was  directed  to  cease  upon  the  various 
events  mentioned  in  the  proviso  for  cesser,  one  of  which  was  when  the  said 
respective  sums  of  16,000/.  three  per  cent,  consolidated  bank  annuities,  and 
3400/.  reduced  three  per  cent,  annuities,  should  be  fully  and  efiectually  in* 
vested  in  the  names  of  his  said  trustees.    The  testator  gave  various  specific 
and  pecuniary  legacies,  including  a  specific  legacy  of  a  sum  of  5775/.  three 
and  a  half  per  cent,  annuities,  then  standing  in  the  names  of  two  trustees,  and 
to  which  he  was  beneBcially  entitled.     And  he  bequeathed  all  the  residue  of 
his  persooal  estate,  except  the  three  per  cent,  consolidated  annuities, 
three  per  cent,  reduced  annuities,  *and  three  and  a  half  per  cent,  annu-    [*69J 
itiesy  wanted  to  answer  the  legacies  in  three  per  cent,  consolidated  an- 
nuities, three  per  cent  reduced  annuities,  and  three  and  a  half  per  cent,  annu- 
ities, which  were  given,  either  as  legacies  of  quantity,  or  otherwise,  by  his 
viU,  after  and  subject  to  the  payment  of  his  just  debts,  funeral  expenses, 
and  the  charges  of  proving  his  will,  to  the  plaintifi*,  (Henry  Collison,)  his 
executors  and  administrators;  and  he  appointed  the  plaintiff  sole  residuary 
legatee ;  and  he  appointed  his  brother,  Nicholas  Cobb  C^ollison,  and  William 
Giriing,  John  Carter,  and  George  Cooper,  his  executors. 
The  testator  died  on  the  19th  of  July,  1835,  and  his  will  was  proved  by 
i  Girling,  Carter,  and  Cooper ;  N.  C.  Collison  having  renounced  probate. 
The  only  stock  standing  in  the  testator's  name,  at  the  time  of  his  death, 
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was  a  sum  of  3000/.  three  per  cent,  consolidated  bank  annuities,  which  ap- 
peared by  his  banker's  book  to  have  been  purchased  on  the  18th  of  April, 
1834 ;  but  at  the  time  of  making  his  will,  and  of  his  death,  he  was  also  en- 
titled to  the  sum  of  5775/.  three  and  a  half  per  cent,  annuities,  standing  in  the 
names  of  two  trustees,  which  has  been  already  mentioned  to  have  been  speci- 
fically bequeathed  by  his  will. 

All  the  before  mentioned  facts  were  stated  in  the  report  of  the  master  as 
the  result  of  inquiries  directed  by  the  decree  made  at  the  hearing  of  the  cause. 

Upon  further  directions,  the  Vice-Chancellor  declared,  that  the  sum  of 
12,000/.  three  per  cent,  consolidated  bank  annuities  secured  to  be  re-invested 
and  due  to  the  testator  upon  security  of  the  indenture  of  mortgage  of  the  11th 
of  May,  1824,  must  be  considered,  according  to  the  true  intent  and 
[*70]  meaning  of  the  will,  as  stock  of  'which  the  testator  died  possessed, 
and  that  the  same  was  applicable  to  the  discharge  of  the  legacy  of 
16,000/»  like  bank  annuities  bequeathed  by  the  will. 

From  this  declaration  the  plaintiff  appealed,  insisting  that  the  mortgage 
security  for  the  future  retransfer  of  the  stock,  and  the  payment  of  money  by 
way  of  interest  in  the  meantime  equivalent  to  the  dividends  thereon,  formed 
part  of  the  testator's  residuary  personal  estate,  and  belonged  to  the  plaintiff 
as  the  residuary  legatee,  subject  only  to  the  payment  of  the  testator's  debts, 
and  exonerated  from  the  payment  of  the  legacy  of  15,000/.  stock,  as  well  as 
of  all  other  charges  in  his  will. 

Mr.  Wigram,  nnd  Mr.  PFray,  in  support  of  the  appeal,  cited  the  following 
cases  :  Doe  dem.  Chichester  v.  Oxe7iden,{a)  Poeock  v.  The  Bishop  of  Lin- 
colnj(b)  Andrews  7.  Lemon^{c)  Jones  v.  Tucker ^{d)  Jones  v.  Curry ^{e)  Webb 
V.  Honnor,{ff)  Lewis  v.  Lewellyn,{h)  Praser  v.  Piggot.L{i) 

Mr.  Jacob  and  Mr.  Richards^  contra,  for  persons  interested  in  the  real  estate. 

Mr.  Wigram,  in  reply. 

1838;  Nov.  15. — The  Lord  Chancellor. — The  question  upon  this 
appeal  is,  whether  a  sum  of  12,000/.  three  per  cent,  consols,  which  the 
testator,  at  the  time  of  making  his  will,  was  entitled  to  have  transfer- 
{*71]  red  *lo  him  under  an  ordinary  stock  mortgage,  is  applicable  to  the  pay- 
ment of  a  legacy  of  15,000/.  like  stock  under  his  will.  The  Vice-Chan- 
cellor's decree  has  declared  that  it  is.  Henry  Collison,  the  residuary  legatee, 
contends  that  it  is  not,  but  that  it  belongs  to  him  as  part  of  the  residue. 

It  appears  from  the  mortgage  deed,  stated  in  the  master's  report,  that  in 
the  year  1824  the  testator  was  possessed  of  12,000/.  three  per  cent,  consols, 
which,  upon  the  application  of  Nicholas  Cobb  Collison,  was  sold,  and  the 
proceeds  paid  to  him,  upon  his  undertaking,  at  the  request  of  the  testator,  to 
transfer  to  him  the  like  sum  of  12,000/.  three  per  cent,  consols,  and  in  the 
meantime  to  pay  to  him  such  sums  as  should  be  equal  to  the  dividends  upon 

(a)  3  Taunt  147.  (b)  3  Brod.  &  Biag.  27.  (c)  Cited  4  Dow,  90,     . 

id)  2  Mer.  533.  (e)  1  Swanst.  66.  {g)  I  J.  &  W.  35^. 

{b)  I  Turn.  &  R,  104.  (0  Yo,  354. 
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such  Stock.    The  deed  then  recites,  that  the  retransfer  of  the  stock,  and  the 
paymeat  of  sums  equal  to  the  dividends,  should  be  secured  by  a  mortgage 
of  oertaia  property  of  the  borrower ;  and  it  proceeds  accordingly  to  convey 
the  property.    The  proviso  for  redemption  is  upon  the  mortgagor  at  the  re- 
quest of  the  mortgagee,  transferring  or  replacing,  or  causing  to  be  transfer- 
red or  replaced^  the  stock ;  and  until  the  same  should  be  replaced,  pciying 
suQQs  equal  to  the  dividends ;  and  the  mortgagor  covenants,  at  the  request 
of  the  mortgagee,  to  transfer  or  cause  to  be  transferred,  or  replaced,  into  the 
name  of  the  mortgagee,  the  said  sum  of  stock,  and  to  pay  the  dividends.    It 
isjierfectly  true  that  the  12,000/.  three  per  cent,  consols,  which  had  stood  in 
the  name  of  the  testator,  passed  by  this  transaction  into  other  hands,  and  no 
longer  existed  in  the  possession  of  either  the  lender  or  of  the  borrower ;  but 
it  is  equally  true  that  transactions  of  this  kind  are  treated  and  considered  as 
loans  of  stock,  and  are  so  described  ;  and  accordingly  the  mortgage 
deed  ia  this,  as  in  other  such  cases,  speaks  of  retransfer  ring  and  re-    [*72j 
placing  the  *said  sum  of  stock,  whereas,  in  fact,  the  right  of  the  mort- 
gagee and  the  obligation  of  the  mortgagor  is  that  a  certain  new  portion  of 
stock  should  be  transferred,  or  procured  to  be  transferred,  by  the  mortgagor 
into  the  name  of  the  mortgagee ;  but  as  the  arrangement  secures  to  the  mort- 
gagee precisely  the  same  amount  of  pecuniary  value,  and,  upon  being  com- 
pleted, will  leave  him  in  possession  of  property,  not  identically  what  he  had 
before,  but  in  every  other  respect  the  same  in  specie  and  value,  he  naturally 
considers,  that  he  has  not  parted  with,  but  only  lent  his  stock ;  and  so  con- 
sidering it  scarcely  does  more  violence  to  the  accuracy  of  language  than  in 
speaking  of  any  sum  of  money  lent  as  the  lender's  money,  as  he  never  ex« 
pects  to  receive  back  precisely  the  money  he  advanced,  but  money  of  equal 
value  and  amount. 

in  considering  the  terms  of  the  will,  upon  which  the  question  turns,  the 
testator  mast  be  considered,  either  as  the  lender  of  stock,  and  therefore  the 
owner  of  it,  as  a  lending  does  not  change  the  property  in  the  thing  lent,  in 
which  case  there  would  be  no  difficulty,  or,  at  all  events,  as  entitled  by  con- 
tract to  have  transferred  into  his  name  a  certain  amount  of  the  stock ;  and  it 
does  not  appear  to  me  to  be  very  material  which  supposition  is  adopted. 

The  will  is  dated  in  1S32,  and  the  testator  in  the  first  place  gives  15,0002. 
interest  or  share  i\\  the  three  per  cent,  consols,  which  he  directs  shall  be 
ieemed  a  legacy  of  quantity,  upon  certain  trusts  :  then,  after  disposing  of  an 
ensting  sum  in  the  three  and  a  half  per  cents.,  he  gives  3400Z.  three  per  cent. 
reduced  annuities,  which  he  also  directs  shall  be  deemed  a  legacy  of  quan- 
tity, upon  certain  other  trusts.    In  a  subsequent  part  of  his  will  he  directs, 
that  if  he  should  not  die  possessed  of  three  per  cent,  consols,  and  three 
per  Vent,  reduced  sufficient 'from  one  or  both  of  those  funds  to  an-    [*73] 
twet  and  satisfy  the  said  sutn  of  15,000^  three  per  cent,  consols,  and 
3400L  three  per  cent,  reduced,  then  his  executors  shall  purchase  so  much 
as  will  make  up  the  deficiency,  and  the  money  necessary  for  that  purpose 
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he  directs  shall  be  raised  out  of  his  real  estate,  and  creates  a  term  of  years 
for  that  purpose;  and  in  declaring  the  trusts  of  the  term,  he  directs  that 
there  shall  be  raised  the  full  amount,  or  as  the  case  may  require,  the  defici- 
ency of  the  said  sum  of  15,000/.  three  per  cent,  consols,  and  3400/.  reduced 
three  per  cent,  annuities,  "in  case  I  shall  not  have,  at  the  time  of  my  de- 
cease, as  aforesaid,  sufficient  three  per  cent,  annuities  in  both' or  either  of 
those  funds  to  answer  both  those  legacies."  By  the  residuary  clause  be  gives 
to  the  appellant  all  the  residue  of  his  personal  estate  and  effects  whatsoever  and 
wheresoever,  except  the  three  per  cent,  consols,  three  per  cent,  reduced,  and 
three  and  a  half  per  cent,  annuities  wanted  to  answer  the  legacies  in  three  per 
cent,  consols,  three  percent,  reduced,  and  three  and  a  half  per  cent,  annuities. 
It  appears,  by  the  report,  that  the  testator,  in  1834,  purchased  3000/.  three  per 
cent,  consols,  so  that  with  the  12,000/.  the  15,000/.  three  per  cent«  consols 
would  be  made  up ;  and  there  is  no  question  but  that  the  legatees  of  the 
15,000/.  three  per  cent,  consols  are  entitled  to  have  that  sum  realized  either 
by  purchase  out  of  the  /general  estate  or  by  application  of  the  12,000/. ;  but 
the  residuary  hgatee  insists  that  the  12,000/.  three  per  cents,  due  upon  tlie 
mortgage  passes  to  him  under  the  residuary  clause,  and  that  that  amount  of 
stock  is  to  be  purchased  for  the  legatees  by  means  of  money  to  be  raised  out 
of  the  real  estate.  Such  could  not  have  been  the  testator's  intention.  If  the 
covenant  in  the  mortgage  deed  had  been  performed,  and  the  stock  replaced^ 
the  question  could  not  have  arisen  ;  and  it  is  not  possible  to  suppose  that  the 

testator  intended  the  title  of  his  devisee  and  residuary  legatee  to  the 
[*74]    value  of  such  stock  to  depend  *upon  the  fact  or  the  accident  of  such 

transfer  being  or  not  being  made.  But  the  question  is,  Are  there 
words  in  the  will  to  enable  the  court  to  give  effect  to  what  must  be  supposed 
to  have  been  the  testator's  intention  ? 

If  the  testator  considered  himself,  as  persons  in  his  situation  usually  do, 
as  having  lent  the  stock,  and  therefore  as  being  still  owner  of  it,  the  expres« 
sions  used  in  the  will  would  accurately  describe  what,  upon  that  supposition, 
he  must  have  considered  as  his  title  and  interest  in  the  stock  ;  and  there  is, 
I  think,  strong  ground  from  the  expressions  of  the  mortgage  deed,  for  con* 
eluding  that  such  was  his  understanding  of  his  situation  with  relation  to  the 
stock;  but  if  the  transaction  be  considered  with  the  utmost  technical  ac- 
curacy, the  testator,  when  he  made  his  will,  held  a  contract  under  which  he 
was  entitled  at  any  time  to  require  the  transfer  into  his  name  of  12,000/. 
three  per  cent,  consols,  and  in  the  mean  time  he  had  all  the  benefit  which 
could  arise  from  that  fund  if  actually  transferred.  As  against  the  other  party 
to  the  contract  he  had  no  right  except  to  such  transfer  ;  he  had  no  demand 
for  any  money :  such  party  was  not  bound  to  pay  him  any,  but  might  have 
discharged  himself  from  the  obligation  by  making  the  transfer.  If  his  in* 
terest  under  such  contract  be  not  accurately  ^scribed  as  stock  of  which  he 
was  possessed,  or  which  he  had,  which  are  the  expressions  used,  is  it  more 
accurately  described  as  personal  estate  excepting  three  per  cent,  consols? 
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for  such  are  the  terms  of  the  residuary  clause,  and  it  is  between  those  two 
gifts  that  the  contest  lies. 

If  a  testator  having  contracted  for  the  purchase  of  a  large  quantity  of 
wool,  should  make  his  will  bequeathing  to  one  person  all  his  personal 
estate  except  liis  wool,  and  to  another  all  his  wool,  could  there  be  *any  [*75] 
question  as  to  the  tide  to  the  wool  so  contracted  for,  although  the 
party  contracting  to  sell  had  it  not  himself  but  had  to  procure  it  to  enable  him 
to  fulfil  hiscontract  ?  What  a  party  is  entitled  to  under  a  contract  he  considers 
as  his  own.  Lands  contracted  for  will  pass  by  a  general  devise  of  all  the 
testator's  lands,  and  of  all  the  lands. purchased  by  him,  although  he  had 
other  lands  purchased  and  actually  conveyed ;  Atcherly  v.  Vernon.{a) 
Why,  then,  if  a  testator  contract  for  the  purchase  and  transfer  of  a  particular 
description  of  stock,  and  then  bequeaths  all  he  possesses  or  has  of  such  stock, 
is  it  not  to  pass?  The  words  of  this  will  would  clearly  have  passed  stock 
stauding  in  the  names  of  trustees  for  the  testator,  and  yet  he  would  not  have 
possessed  or  had  the  stock,  in  the  sense  contended  for  by  the  appellant ;  but 
the  words  would  be  construed  to  include  stock  to  which  he  was  entitled  ; 
and  if  so,  the  testator  in  this  case  was  also  entitled  to  the  stock. 

I  am,  for  these  reasons,  of  opinion  that  the  12,000/.  three  per  cent  consols, 
secured  by  the  mortgage,  is  well  bequeathed  to  make  up  the  legacy  of  15,000/. 
three  per  cent,  consols  ;  and  that  the  Vice  Chancellor's  decree  is  right ;  and 
that  this  appear  must  be  dismissed  with  costs.[l] 


•Price  v,  Dewhttrst.  [•TSJ 

1838:  January  11,  \%  13  ;  NoTember  19. 

A  bmbaad  and  wife,  who  were  British  ■abjecta,  aod  wore  domiciled  aod  resident  in  England,  bat 
were  jointly  entitled  to  a  aum  of  money  secured  upon  mort^|re  of  an  estate  in  the  Danish  island 
•r  6l  Croix,  made  a  joint  will  acoording  to  the  Danish  law,  beqaeathing  all  their  peraonal  estate, 
and  afterwards  the  husband  made  a  sole  will,  bequeathinjir  all  his  peraonal  estate,  and  particu« 
larizing,  amongst  other  things,  money  due  oi  mortgage  of  an  estate  in  St.  Croix,  and  the  wife 
haTing  snrrived  him  also  made  a  sole  will  bequeathing  all  her  personal  estate.  The  two  sole 
wills  were  proved  in  England,  but  the  joint  will  was  not.  It  appeared  in  evidence,  that  for  the 
parpoeesof  transmissien  the  Danish  law  considera  money  due  upon  mortgage  of  land  as  personal 
estate:  Held,  that  the  court  could  not  take  notice  of  the  joint  will,  and  that  the  mortgage  mo-> 
ney  passed  under  each  of  the  sole  wills. 

Persons  who  had  obtained  possession  of  the  mortgage  money  in  question,  under  color  of  being  per- 
sonal representatives  constituted  by  the  joint  will,  and  beneficially  interested  in  part  under  that 
wtU,  and  with  the  assistaace  of  an  Executor's  Court  of  Dealing  in  St.  Croix,  which  appeared  to 


(«)  10  Mod.  518.    [Pond  v.  Btrgh,  10  Paige,  140  ] 

fl]  As  to  bequests  of  stock,  see  further,  Banks  v.  Sldden,  1  Russ.  Sl  M.  217.  S.  C  T<iml.  407. 
She  field  V.  The  Earl  of  Coventry ,  2  Russ.  Sl  M.317.  Hayeg  v.  Httyet,  1  Keen,  97.  Douglas 
▼.  Comgrtte^  id.  410,  424.  Robineon  v.  Addimm,  2  Beav.  515.  Havard  v.  Pricff  2  Hare,  98. 
Hiking  J.  NiekolU,  1  Yo.  &  Coll  C  C.  478,  cited  1  Beav.  410,  n.  1. 
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have  had  in  fact,  under  the  circamstances  of  the  caae,  no  jarisdietton,  held  to  be  tmatees  of  the 
money  for  the  penonal  representatives  of  the  hosband  and  wife,  who  clauned  under  the  two  sole 
wills. 
Nature  and  jurisdiction  of  an  Executors*  Court  of  Dealings  in  St.  Croix. 

This  was  an  appeal  from  a  decree  of  the  Vice-Chancellor.  The  circum- 
stances of  the  case  sufficiently  appear  in  Mr.  Simons'  Reports,(a)  and  in  the 
Lord  Chancellor's  judgment. 

The  decree  declared  that  the  proceedings  and  decision  of  the  court  in  St. 
Croix,  called  the  Executors'  Court  of  Dealing,  were  void  and  of  none  effect 
against  the  plaintiff,  Ann  Akers  Price,  as  the  legal  personal  representative  of 
Henry  and  Catherine  Seaton,  and  against  the  plaintiff  John  Price,  as  claim- 
ant in  her  right ;  and  the  court  declared  the  defendants  trustees  for  the  plain- 
tiffs of  any  estate,  right,  or  interest,  in  the  mortgage  they  had  acquired  by 
virtue  of  the  joint  will  of  Henry  Seaton  and  Catherine  his  wife,  in  the  plead- 
ings mentioned,  or  the  confirmation  thereof,  or  the  proceedings  in  the  Exe- 
cutors' Court  of  Dealing ;  and  the  court  declared  that  the  mortgage  debt,  ia 
the  pleadings  mentioned  to  be  due  from  Peter  Markoe,  and  all  tjie  se- 
{*77]    curities  for  the  same,  passed  'under  and  by  virtue  of  the  will  of  Hen- 
ry Seaton,  bearing  date  the  6th  of  April,  1814,  and  proved  by  Catherine 
Seaton  in  the  Prerogative  Court  of  Canterbury,  and  also  the  will  of  Cather- 
ine Seaton  bearing  date  the  2d  of  July,  1823,  and  the  codicil  thereto,  dated 
the  1st  of  November,  1822,  which  were  respectively  proved  in  the  Preroga- 
tive Court  of  Canterbury,  and  belonged  to  the  plaintiff,  Ann  Akers  Price,  as 
such  personal  representative  as  aforesaid ;  and  the  court  decreed  the  same  ac- 
cordingly: and  it  was  referred  to  the  master  to  take  an  account  of  all 
money  received  by  the  defendants,  Edward  Dewhurst  the  elder,  Edward 
Dewhurst  the  younger,  and  Benjamin  William  Pullau  and  Catherine  his 
wife,  (formerly  Catherine  Dewhurst,  spinster,  and  afterwards  Catherine 
Akers,  widow,)  or  any  of  them,  in  respect  of  the  mortgage,  or  interest,  or  of 
the  produce  of  any  estate  charged  with  it,  allowing  payments  properly  made 
in  obtaining  confirmation  of  the  will,  and  any  sums  properly  paid  in  dis- 
charge of  debts  due  from  Henry  Seaton  and  Catherine  Seaton,  or  either  of 
them ;  and  it  was  ordered  that  the  balance  should  be  paid  to  the  plaintiffs  as 
4such  personal  representatives  as  aforesaid.    And  it  was  declared,  that  the 
last  mentioned  defendants  ought  respectively  to  execute  to  the  plaintiffs,  in 
right  of  the  plaintiff,  Ann  Akers  Price,  as  such  personal  representative  as 
aforesaid,  all  such  powers  of  attorney,  deeds,  or  assignment,  or  assurance  as 
•should  be  necessary  for  enabling  the  plaintiffs  to  recover,  receive,  and  obtain 
the  full  benefit  of  the  mortgage  debt  and  interest,  and  of  the  securities  for 
the  same ;  which  were  ordered  to  be  settled  by  the  master  in  case  of  differ- 
ence, and  to  be  duly  executed  by  the  last  mentioned  defendants,  or  sueli  of 
them  as  the  master  should  direct.    And  it  was  ordered  that  the  last  named 
•defendants  should  pay  to  the  plaintiffs  their  costs  of  the  suit  up  to  the  hear- 

(a)  8  Sim.  279. 
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iog,  to  be  taxed  by  tfae  master.    Subsequent  costs  were  reserved,  and  liberty 
given  to  apply. 

•The  case  was  very  fully  argued  upon  the  appeal  by  Mr.  Wigram    [*78] 
and  Mr.  Bethelly  for  the  plaintiffs  ;  and  by  Mr.  Jacob  and  Mr.  Sharpe^ 
for  the  defendants. 

The  following  authorities  were  referred  to  in  addition  to  those  mentioned 
in  Mr.  Simons'  Reports : — Royal  Bank  of  Scotland  v.  Cuthbert,{a)  Bempde 
T.  Johnstoney{b)  Somerville  v.  Somervilley{c)  Kennedy  v.  Cassilis^{d)  The 
Attorney  General  v.  Hope^{e)  Arnold  v.  Arnold.{g)  Breadalblane  v.  Chan- 
dos,{h)  Saunders'  Reports,(i)  Farqvharson  v.  Seton,{k)  Fuller  v.  WilliSj{l) 
iMfd  Fortarlington  v.  Soulby,{m)  t)e  la  Vega  v.  Vianna^{n)  Novelli  v. 
JRa9sij{o)  Bui^e  on  Colonial  and  Foreign  Laws,(p)  Huber  de  Conflictu  Le- 
gnm,(9)  Hertius  de  CoUisione  Legum,  143 ;  Pothier  De  la  Communaut^,(r) 
Humphreys  v.  Humphreys^(s)  Fell  v.  Luiwidge^{t)  Farringdon  v.  Clerk\u) 


Nov.  19. — ^The  Lord  Chancellor  : — This  case,  as  raising  questions  of 
general  interest  and  of  international  law,  has  acquired  an  importance  which 
the  difficulty  of  those  questions  does  not  justify ;  for,  after  a  careful 
examioation  of  the  evidence,  I  am  of  ^opinion  that  the  decision  of  it  '[*79} 
roust  turn  upon  principles  universally  recognized,  and  authorities 
which  cannot  be  questioned. 

The  facts  are  so  fully  stated  in  Mr.  Simons'  report(t;)  that  I  abstain  from 
entering  into  any  detail  of  them.  It  will  be  sufficient  to  explain  my  view  of 
of  the  case  to  state  that  I  consider  it  clearly  proved  that  the  testator  Mr.  Sea- 
ton,  was  originally  of  St.  Kitts  ;  that  he  married  the  testatrix  in  that  colony,. 
and  that  they  both  afterwards  resided  for  many  years  in  St.  Croix,  a  Danish 
colony,*  but  that  they  both  came  to  England  in  1805,  and  lived  in  this  coun* 
try  during  the  remainder  of  their  lives,  Mr.  Seaton  dying  in  1819,  and  Mrs. 
Seaton  in  1822.  Much  evidence  was  adduced  by  the  plaintiff  to  prove  that 
their  domicil  was  in  this  country,  which  was  not  met  by  any  counter  evi- 
dence ;  and  I  think  that  the  fact  of  their  domicil  having  been  in  England 
at  the  time  of  their  respective  deaths,  must  be  considered  as  fully  estab- 
lished. 

The  plaintiflf 's  title  is,  that  Mr.  Seaton  made  a  will  in  1814,  by  which  he 
gave  to  his  wife  all  his  property,  particularizing  money  due  on  mortgage  of 
an  estate  at  St.  Croix ;  that  Mrs.  Seaton  proved  this  will ;  and  by  her  will 
of  1822,  by  which  she  in  terms  revoked  all  former  wills,  gave  the  whole  of 

(•)  1  Kcme,  4GSL  App.  (6)  3  Ves.  198.  (e)  5  Ves.  750. 

1^  2  SwmnsL  313.  et  teq,  and  notei.    (e)  8  Bligh.  44  (g)fi  Mylna  &,  Craig,  256: 

(i;  Au  71 1.  .  W  Vol.  i  p.  275,  notes,  5lh  ed.  (i)  5  Rosb.  45. 

(/)  1  Mylne  &  Keen,  292.  n.  (m)  3  Mylne  &  Keen,  104.      .      (n)  IB,  it,  Adol.  284. 

(•)  2  B.  &.  Adol.  757.  (p)  Vol.  i.  p.  55.  Vol.  Hi.  p.  1063.  (q)  Lib.  i.  tit.  3,  9. 

(r)  Alt-  Prel. «.  10,  11,  12.  (•)  3  P.  Wnw.  349.  (1)  Barnard.  Ch.  319. 

(a)  3  Doogi.  124.  (v)  8  Sim.  279. 
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her  property  to  her  two  daughters,  Mrs.  Price  and  Mrs.  Hennessy,  who  both 
proved  her  will:  that  Mrs  Hennessy  afterwards  died,  and  Mrs.  Price,  the 
plaintiff,  having  obtained  administration  to  her  estate,  is  now  the  sole  perso- 
nal representative  of  Mrs.  Seaton,  and  entitled  to  all  that  passed  under  her 

will  or  that  of  Mr.  Seaton. 
[*80]  ^Part  of  the  property  of  Mr.  and  Mrs.  Seaton  consisted  of  a  sum  of 
money  which  Mrs.  Seaton's  brother,  who  died  in  1801,  left  to  them 
by  a  will  of  1800,  in  these  words  : — *^  I  give  and  bequeath  to  my  brother 
Henry  Seaton  and  my  sister  Catherine  Seaton."  This  money  was  lent  to 
one  Peter  Markoe,  an  inhabitant  and  proprietor  of  land  in  St.  Croix,  who  by 
an  instrument  dated  the  21st  of  March,  1805,  acknowledged  the  debt  as  due 
to  Mr.  Seaton,  and  bound  himself  to  pay  the  same  to  him  by  annual  instal- 
ments, the  last  of  which  would  be  payable  in  July,  1813;  and,  as  a  security 
for  the  due  payment  and  fulfilment  of  those  terms,  gave  to  Mr.  Seaton  a  first 
mortgage  on  an  estate  at  St.  Croix. 

The  object  of  the  bill  was  to  have  it  declared  that  this  money  passed  un- 
tier  both  or  one  or  other  of  those  wills,  so  as  to  give  the  plaintiffs  a  title  to 
it,  and  for  the  consequential  directions ;  and,  so  far,  nothing  can  be  more 
simple  and  clear  than  the  plaintiffs'  title.  But  the  defendants  resist  this  title, 
upon  the  ground  that  Mr.  and  Mrs.  Seaton,  in  1807,  and  therefore,  after  they 
had  settled  in  this  country,  made  a  joint  wilj,  by  which  they  appointed  two 
of  the  defendants,  Henry  Seaton  and  Edward  Dewhurst  executors,  and  dis- 
posed of  the  whole  of  their  property  so  as  to  give  to  these  executors  and  the 
other  defendants  interests  therein  ;  and  that  these  defendants  Henry  Seatoa 
€ind  Edward  Dewhurst  had  obtained  probate  of  this  will  in  St.  Croix ;  but 
of  this  will  no  probate  has  been  granted  by  the  Ecclesiastical  Court  of  this 
country. 

The  first  question  which  occurs  is,  how  can  this  court,  in  administering  a 
testator's  property,  take  any  notice  of  the  will  of  which  no  probate  has  been 
obtained  from  the  Ecclesiastical  Court  of  this  country?  This  court 
(•81]  knows  nothing  of  any  will  of  personalty,  except  *such  as  the  Eccle- 
siastical Court  has,  by  the  probate,  adjudged  to  be  the  last  will.[lj 
The  answer,  indeed,  seeks  to  get  out  of  this  difficulty,  by  alleging  that,  by 
the  laws  of  Denmark  in  force  in  St.  Croix,  money  lent  upon  mortgage  of 
land  is,  for  the  purposes  of  succession,  considered  as  land,  and  so  to  call  in 
aid  the  lex  loei  ret  sit(B ;  and  three  witnesses  were  examined  by  them  to 
prove  it.  It  is  unnecessary  to  consider  what  course  this  court  would  have 
adopted  if  that  position  had  been  proved,  and  if  it  had  really  been  establish- 

[1]  "  It  is  well  seUled  that  we  cannot  take  notice  of  letters  testamentary,  or  of  administration 
granted  abroad,  and  that  they  g\\e  no  authority  to  sue  here.  This  is  not  only  the  law  in  Englandp 
bat  it  has  been  very  |renerally  adopted  in  this  country/'  Morretl  y.  Dickey f  1  Johns.  Ch.  Rep« 
156.  1  Keen,  271,  n.  l.|  and  cases  there  cited.  GingtU  y.  Horne,  9  Sim.  539.  Batn  y.  L^^aeher, 
11  Sim.  397. 
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ed  by  evidence  to  be  the  law  of  a  foreign  country,  that  a  sum  of  money  ad- 
vanced upon  loan,  with  a  personal  contract  for  repayment  at  stated  times, 
was  to  be  considered  as  land,  and  not  as  part  of  the  personal  estate,  because 
the  payment  was  also  secured  upon  land ;  inasmuch  as  the  witnesses  Ble- 
chingberg  and  Guidberg,  both  advocates  of  the  High  Court  of  Denmark, 
examined  by  the  defendants  themselves,  say  that  moneys  secured  on  mort- 
gage of  land  within  the  Danish  colonies  are  looked  upon  by  the  Danish  law 
as  moveable  goods,  and  refer  to  an  ordinance  of  1810.  One  witness,  indeed, 
Ogaard,  an  advocate  of  St.  Croix,  in  answer  to  the  eleventh  interrogatory 
says,  (as  I  understand  the  deposition,)  that  the  mortgagee's  interest  after  the 
day  of  payment  must,  as  a  jus  in  re,  be  considered  by  the  laws  of  St.  Croix 
as  real  property ;  but  his  reason  seems  to  be  because,  after  failure  of  pay- 
ment at  the  appointed  time,  he  might  enter  and  become  th^  owner  of  the 
mortgaged  security ;  and  he  then  says  that  Henry  Seaton  might  certainly 
have  effectually  disposed  by  his  will  of  the  money  secured  by  the  mortgage : 
and  in  answer  to  the  ninth  interrogatory  he  says,  that  money  secured  by  mort- 
gage, would,  upon  the  death  of  the  person  entitled,  descend  to  the  wife  and 
children ;  hut  he  says  that  in  answering  the  interrogatories  he  only  refers  to 
property  left  in  the  Danish  dominions,  claimed  by  Danish  subjects, 
and  consequently  to  be  Mecided  according  to  Danish  laws :  and  in  [*S2] 
his  answer  to  the  fifth  interrogatory  he  also  confines  himself  to  Da- 
nish subjects.  His  depositions,  therefore,  are  not  intended  to  apply  to  the 
case  before  me,  and  he  does  not  say  that  for  the  purposes  of  succession,  mo« 
ney  lent  upon  mortgage  was  by  the  law  of  Denmark  considered  as  land,- but 
that  as  a jW  in  re  it  must  be  considered  as  land ;  and  so  it  is  in  this  country 
for  certain  purposes,  as  under  the  mortmain  acts.  If  such  had  been  his 
meaning,  his  opinion  would  have  been  totally  irreconcilable  with  other  parts 
of  his  own  depositions,  and  directly  contradicted  by  the  evidence  of  the  two 
other  witnesses.  1  must  therefore  consider  that  by  the  law  of  Denmark  in 
force  in  St.  Croix,  money  lent  upon  mortgage  is,  for  the  purposes  of  succes- 
sion, considered  as  personal  property  or  moveables. 

If,  then,  the  money  in  question  be  personalty,  and  if  the  domicil  of  the 
testator  and  testatrix  was  English,  can  there  be  any  doubt  (if  I  were  at  li- 
berty, which  I  am  not,  to  look  at  any  document  as  a  will  except  those  of 
which  probate  has  been  granted  by  the  Ecclesiastical  Court  in  this  6ountry) 
of  the  title  to  this  money  ?  The  law  of  the  country  in  which  the  deceased 
was  domiciled  at  the  time  of  the  death,  not  only  decides  the  course  o!'  dis- 
tribution or  succession  as  to  personalty,  but  regulates  the  decision  as  to  what 
constitutes  the  last  will. [2]  That  this  is  the  law  and  practice  of  the  Eccle- 
siastical Courts  of  this  country  appears  from  many  recent  decisions,  such  as 

[21  Vide  2  Sim.  7,  n.  2.    In  the  matter  of  EtutorCa  wilk  6  Paige,  187.    /ft  the  matter  of  Bo- 
hefts'  wiU,  8  Paige,  446.    S.  C.  Id.  519. 
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Curling  v.  Thornion.{a)  In  the  case  of  the  goods  of  Maraver,(6)  the  do- 
micil  having  been  in  Spain,  the  law  of  that  country  decided  the  pro- 
[*83]  bate.  In  *Harc  v.  Nasmyth^^c)  the  property  was  in  England,  and  the 
party  died  there,  but  the  domicil  was  in  Scotland,  and  the  validity 
of  the  will  was  held  to  depend  upon  the  law  of  Scotland.  The  cases  of 
Stanley  v.  Bernes^d)  Anstruther  v.  Chalmery{e)  and  other  cases  referred  to 
by  the  Vice-Chancellor,  are  decisions  upon  the  same  principle;  and  in  this 
case  the  defendant  has  proved  by  all  his  three  legal  witnesses  that  the  same 
rule  prevails  in  St.  Croix.  Blcchingberg  and  Guldberg,  speaking  of  the 
courts  there,  say,  that  "  with  regard  to  moveable  property,  the  above-men- 
tioned power  of  the  ordinary  dealing  court  and  the  extraordinary  dealing 
masters  or  executors  can,  in  conformity  with  the  law.  exist  only  in  the  case 
where  the  person  or  persons  whose  property  in  consequence  of  death  falls 
under  dealing,  have  had  their  fixed  abode  and  home  in  St  Croix.  Where 
this  is  not  the  case,  the  authorities  there  that  are  invested  with  dealing  juris- 
diction, may,  on  application  from  the  proper  persons  concerned,  seal  up, 
make  inventory  of,  collect,  and  transmit  the  moveable  effects,  found  in  St. 
Croix,  to  the  place  where  the  defunct  proprietor  resided,  but  they  have  no- 
thing  to  do  with  the  distribution ;  nor  can  they  pronounce  any  decision  as  to 
the  manner  of  apportionment :"  and  Ogaard,  in  the  latter  part  of  his  deposi* 
tion  to  the  sixth  interrogatory,  seems  to  intend  to  express  the  same  opinion^ 
as  he  distinguishes  between  wills  made  by  Danish  subjects,  and  wills  of  per* 
sons  living  in  foreign  countries,  which  he  says  it  is  natural  to  suppose  are  made 
conformable  to  the  laws  and  institutions  of  that  country ;  and  the  dealing 
and  distribution  of  property  takes  place  there ;  and  therefore  he  says 
[*84]  that  it  is  immaterial  v\  hether  a  will  mode  in  a  foreign  country,  'dispo* 
sing  of  property  within  the  Danish  dominions,  be  confirmed  by  the 
King  of  Denmark  or  not. 

It  is  in  many  cases  necessary  that  the  courts  of  the  country  where  the  pro* 
perty  is  found,  should  grant  probate  or  give  authority  by  letters  of  admin istra* 
tion,  for  the  purpose  of  giving  a  legal  right  to  recover  and  deal  with  the  pro- 
perty ;  but  whether  that  be  effected  by  granting  probate,  upon  production 
of  an  exemplified  copy  of  the  will  proved  where  the  domicil  was,  as  in 
Larpent  v.  Sindry.(g)  as  to  the  propriety  of  which  Sir  John  Nichol  has  ex- 
presseddoubt,  in  the  Case  of  Ready{h)  or  by  granting  probate  of  a  will,  inop- 
erative because  not  made  conformably  to  the  laws  of  the  country  where  the 
domicil  was^  or  containing  provisions  contrary  to  those  laws,  both  these 
courses  of  proceeding  assume  that  the  laws  of  the  country  in  which  thedeceas* 
ed  was  domiciled  at  the  time  of  the  death,  are  to  regulate  the  decision  as  to 
w^at  i»]to  be][ treated  as  the  last  will,  and  the  title  and  distribution  under  it. 

If  then  the  domicil  be  proved  to  be  English,  and  if  the  rule  that  the  law 

(a)  2  Add  6.|;  and  see  pp.  21,^22;  and  see  Thornton  y.  Curling,  8  Sim.  310. 
(&)  1  Hag^.^Eccl.  Rep.  498.     '  (r)  2  Add.  25.  (d)  3  Hagg.  373. 

J  2  Sim   I.     '  ig)  I  Hagg.  382.  (A)  1  Hagg.  474. 
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<if  the  place  of  the  domicil  is  to  regulate  the  decision  of  what  was  the  last 
will  and  what  are  the  rights  under  it  be  clearly  the  law  of  this  country,  and 
be  proved  by  the  defendants'  own  witnesses  to  be  the  law  of  St.  Croix,  upon 
what  can  the  defendants  rest  their  title  in  opposition  to  the  will  established 
by  the  probates  of  this  country  ?  Why  solely  upon  the  proceedings  of  the 
courts  of  dealing  at  St  Croix,  by  which  the  joint  will  has  been  declared  to 
be  the  only  operative  disposition  of  the  pro[)erty.  I  abstain  from  go- 
ing into  an  examination  of  these  proceedings,  because  the  *  Vice-Chan-  [*85] 
cellor  has  done  so  much  at  large,  and  has,  I  think,  come  to  a  very 
correct  conclusion  upon  them,  so  that,  if  it  were  necessary,  I  should  have  no 
hesitation  in  declaring,  upon  the  ground  of  fraud,  that  the  defendants  held 
the  property  of  which  they  obtained  the  possession  by  these  proceedings,  upon 
trust  for  the  parties  entitled  under  the  wills  proved  in  this  country,  for  which 
the  course  adopted  by  Lord  Hardwicke  in  Barnesly  v.  Powely{a)  would  be 
a  more  than  sufficient  authority ;  but  I  find  another  ground,  upon  the  evi- 
dence of  the  defendants,  for  disregarding  those  proceedings  as  deciding  any 
question  of  property,  and  that  is,  that,  under  the  circumstances  of  this  case, 
the  cowt  making  those  decisions  had  no  jurisdiction  whatever  in  the  matter. 
The  passages  I  have  before  quoted,  from  the  evidence  of  the  three  legal  wit- 
nesses of  the  defendants,  prove  that  to  be  so.  They  say.  that  the  powers  of 
these  courts  exist  only  where  the  persons  whose  property  falls  under  dealing, 
have  had  their  fixed  abode  and  home  at  St.  Croix  ;  and  when  that  is  not  the 
case,  their  authority  is  confined  to  securing  the  property  and  transmitting  it 
to  the  place  where  the  defunct  proprietor  resided,  and  that  they  have  nothing 
to  do  with  the  distribution,  and  cannot  pronounce  any  decision  as  to  the 
manner  of  apportionment. 

The  defendants,  therefore,  have  themselves  proved  that  the  court,  upon 
whose  judgment  they  rest  their  title,  had  no  jurisdiction.  But  it  is  by  virtue 
of  that  judgment  that  they  have  obtained  possession  of  property  which  be- 
longs  to  the  plainti2*s,  as  personal  representatives  of  the  two  wills  which 
have  been  proved,  and  I  think  that  there  is  no  doubt  but  that  the 
title  to  the  property  *in  question  must  depend  upon  these  wills,  and  [*66] 
that  the  Yice-Chancellor  has  most  properly  declared  the  defendants 
trustees  of  what  they  have  so  received,  and  accountable  to  the  plaintiffs  as 
such  personal  representatives.  This  displaces  the  ground  upon  which  part 
of  the  petition  of  appeal  rests,  namely  that  the  defendants  ought  to  have  been 
directed  to  account  for  one  moiety  only,  upon  the  ground  that  the  joint 
will  is  to  regulate  the  title  to  the  property,  that  is.  that  a  will  of  which  probate 
has  not  been  granted,  is  to  prevail  against  two  wills  of  which  probate  has  been 
granted,  and  that,  in  deciding  upon  the  validity  of  a  will  and  the  dis- 
tribution of  personal  property,  the  law  of  the  country  where  the  property 

happened  to  be,  is  to  prevail  against  the  law  of  the  country  in  which 
the  deceased  was  domiciled  at  the  time  of  the  death,  contrary  to  the  estab- 

(a)  1  Vet.  ten.,  119,  284,  287. 
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lished  law  of  this  country  and  to  the  laws  of  Denmark,  as  proved  by  the  de- 
fendants' own  witness. 

The  absence  of  Henry  Seaton  was  urged  as  an  objection  to  the  decree ;  but 
that  cannot  protect  the  parties  who  are  here,  from  accounting  for  what  they 
have  received,  and  the  other  directions  of  the  decree.  The  appeal  must  be 
dismissed  with  costs. 


[*c7]  *ScoTT  17.  Davis. 

1838  ;  May  9,  10  ;  NoTemberSl. 

A  testator  bequeathed  a  sum  of  long'annQities  to  tnutees  upon  trust  for  bis  daughter  for  life,  for 
ber  separate  use,  and  after  her  death,  upon  trust  for  such  persons  as  she  should  by  will  appoint. 
One  of  the  trustees  purchased  of,  the  daughter  and  her  husband  the  absolute  interest  in  the  long 
annuities,  and  took  au  assfgnment  to  himself  of  the  daughter's  life  interest  in  them,  accompanied 
by  what  purported  to  be  an  execution  by  the  same  instrument  of  her  testamentary  power  over 
the  reversion,  with  a  covenant  by  the  daughter  and  her  husband  for  qqittt  enjoyment  and  for 
further  assurance.  It  was  alleged  that  the  price  paid  was  inadequate :  Held  thai,  independently 
of  any  question  of  inadequacy  of  price,  the  transaction  could  not  stand  ;  and  upon  the  daughter's 
offer,  after  her  husband's  death,  to  repay  the  consideration  money  with  interest,  the  deed  was  set 
aside. 

The  Lord  Chancellor: — The  plaintiff  in  this  case  was  entitled  under 
her  fatlier's  will,  to  certain  interests  in  a  sum  of  200Z.  long  annuities,  which, 
by  the  bill,  she  seeks  to  have  restored  to  her.  By  this  will,  the  testator  be- 
queathed the  residue  of  ^his  estate  to  Sir  John  Brewer  Davis,  Thomas  Lang- 
ley,  and  Leaver  Legg,  upon  trust  as  to  200/.  long  annuities  for  his  wife,  for 
life,  and  after  her  decease,  upon  trust  to  pay  the  annual  income  thereof,  as 
and  when  the  same  should  be  received,  during  the  life  of  his  daughter,  the 
plaintiff,  into  her  proper  hands,  or  into  the  proper  hand  or  hands  of  such  per- 
son or  persons  as  she  should,  from  time  to  time,  by  writing,  nominate  or  ap- 
point to  receive  the  same;  the  testator's  will  being  that  the  annual  inqomeof 
the  said  lon^  annuities,  should  be  for  the  sole  and  separate  use  and  at  the  free 
disposal  of  his  daughter,  during  her  life,  exclusive  and  independent  of  any 
husband,  and  ro  as  not  to  be  subject  or  liable  to  the  debts  and  engagements^ 
contracts,  or  intermeddling  of  any  husband  ;  and  her  receij)t  alone,  or  the  re- 
ceipt of  such  person  as  she  should  nominate  or  appoint  to  receive  such  in- 
come, should  alone  be  a  snfBcient  discharge :  and  after  the  decease  of  his 
daughter,  upon  trust  to  transfer  the  said  long  annuities  unto  such  person  or 
persons,  and  in  such  manner  and  form,  as  his  said  daughter,  in  and 
[•88]  by  her  last  will  and  testament  in  *writing,  or  any  writing  in  the  na- 
ture of  or  purporting  to  be  her  last  and  testament,  to  be  signed  and 
sealed  by  her  alone,  whether  covert  or  sole,  and  notwithstanding  coverture, 
in   the  presence  of  two  or  more  credible  witnesses,  attesting  the   same, 
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should  nominate,  order,  direct,  or  appoint,  and  in  default  thereof,  upon  trust 
f<Mr  the  next  of  kin  of  the  testator. 

The  deed  under  which  the  defendant  claims  these  long  annuities  against 
the  testator's  daughter,  bears  date  the  20th  of  May,  1815,  and  the  parties  to  it 
are  John  Scott  and  Ehzabeth  his  wife,  the  testator's  daughter,  and  Sir  John 
Davis,  one  of  the  trustees  and  executors.  It  recites  the  will  and  the  death  of 
the  testator's  widow,  and  that  Sir  John  Davis  had  contracted  and  agreed  with 
the  said  John  Scott  and  Elizabeth  his  wife,  for  the  absolute  purchase  of  the 
said  200L  long  annuities,  and  each  of  their  estate  and  interest  therein,  at  or 
for  the  price  or  sum  of  2500/.  John  Scott  and  Elizabeth  his  wife,  then  assign 
the  said  2002.  long  annuities,  and  all  their  right,  title,  estate,  and  interest 
therein,  to  Sir  John  Davis,  for  his  own  use  and  benefit,  for  all  the  estate,  term, 
and  interest  of  Elizabeth  Scott  therein.  The  deed  then  assumes  the  form  of 
a  will,  by  which  Elizabeth  Scott  appoints  that  Sir  J.  Davis  shall  and  may 
receive  and  enjoy  the  200/.  long  annuities,  so  long  as  the  same  shall  continue 
payable ;  and  she  gives  the  same  to  him  for  his  own  use  and  benefit.  John 
Scott  and  Elizabeth  his  wife,  are  then  made  to  covenant  that  the  power  is 
subsisting,  and  for  the  quiet  possession  and  enjoyment  by  Sir  J.  Davis  of  the 
long  annuities,  against  them,  their,  or  either  of  their  appointees  or  assigns,  or 
any  other  person  or  persons  whomsoever,  and  for  further  assurance. 

It  appears  that  2500/.  was,  at  the  date  of  this  transaction,  consider- 
ably less  than  the  value  of  200/.  long  •annuities  according  to  the  then    [•SQ] 
price  of  that  stock,  the  answer,(a)  in  one  part,  stating  it  to  be  300/., 
and  in  another  400/.  less  than  the  market  price ;  but  this  is  accounted  for 
from  the  insecurity  of  the  title  beyond  the  life  estate  of  Mrs.  Scott. 

1  am  much  relieved  at  finding  what  I  conceive  to  be  safe  and  satisfactory 
grounds  for  my  judgment  in  this  case  without  particularly  adverting  to  the 
numerous,  and,  in  many  respects,  irreconcilable,  decisions  upon  the  subject 
of  the  powers  of  a  married  woman  over  a  fund  settled  to  her  separate  use, 
where  there  are  no  expressed  provisioi  s  against  anticipation.  That  the 
rights  of  others  to  deal  with  a  married  woman  as  a  feme  sole  are  limited  by 
the  provisions  of  the  gift  to  her  separate  use  is  the  principle  of  all  the  equita- 
ble jurisdiction  upon  this  subject ;  and  it  would  seem  to  be  impossible  not  to 
see  from  the  terms  used  by  this  testator  that  his  intention  was,  that  his 
daughter  should  have  power  only  over  the  income  as  it  accrued ;  but  the 
decisions  seem  to  require,  in  such  cases  a  one,  that  the  intention  of  the  testa- 
tor should  be  expressed  in  a  particular  form  of  words,  and  that  anticipation 
should  be,  in  terms,  prohibited.  An  decision  of  this  case  will  be  found  to  be 
consistent  with  the  supposition  that  Mrs.  Scott  might,  under  her  father's 
will,  have  effectually  assigned  all  the  future  dividends  of  these  long  annuities 
which  might  have  accrued  during  her  life. 

(•)  Of  Horatio  Dayis,  a  purchaser  from  John  Heury  Davis,  to  whom  the  long  annuities  had  beeo 
bequeathed  by  Sir  John  Davis. 
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It  is  also  unnecessary  for  me  to  consider  how  far  Sir  John  Davi's  situation 
as  an  executor  and  trusti  e  would  have  prejudiced  his  title  as  a  purcbas- 
[•90]  er,  if  his  purchase  had  been  impeachable  only  on  that  ground.  Mt 
will  be  observed  that  his  purchase  is  of  the  whole  of  these  long  annui- 
ties so  long  as  they  shall  be  payable,  that  is,  of  Mrs.  Scott's  life  estate,  and 
of  so  much  of  the  annuities  as  might  be  payable  after  her  death,  and  the  con- 
sideration is  one  entire  sum. 

It  is  necessary  to  consider  what  must  have  been  the  object  of  the  testator 
in  making  these  provisions  for  his  daughter  in  the  form  in  which  he  made 
them,  and  from  thence  to  ascertain  what  were  the  duties  of  the  trustee  whom 
he  appointed  to  protect  her  enjoyment  of  them.  I'he  authorities  perhaps 
preclude  me  from  assuming  that  it  was  his  object,  and  therefore  the  duty  of 
the  trustee,  to  protect  her  against  any  act  of  herself  or  of  her  husband  which 
might  deprive  her  of  the  future  income  of  these  annuities  ;  but  they  fortu- 
nately authorize  me  in  assuming  that  it  was  the  testator's  object,  and  there- 
fore the  duty  of  the  trustee,  to  secure  to  her  the  free  uncontrolled  dominion 
over  what  might  remain  of  these  annuities  at  the  time  of  her  death,  by  a 
testamentary  disposition.  The  testator,  therefore,  has  not  given  to  her  any 
power  to  dispose  of  them  by  any  deed,  but  only  by  a  revocable  instrument ; 
but  this  object  of  the  testator,  to  secure  which  Sir  John  Davis  was  appointed 
a  trustee,  he  has,  by  every  means  in  his  power,  endeavored  to  defeat.  He 
has  procured  her  to  make  a  testamentary  disposition,  and  as  far  as  possible 
to  prevent  it  ever  being  revoked.  He  has  made  the  husband  and  the  wife 
covenant  for  quiet  enjoyment  against  any  other  appointee,  or  any  other  per- 
sons whomsoever,  and  for  further  assurance.  Any  infirmity  in  this  covenant 
as  against  the  wife  cannot  be  set  up  on  behalf  of  Sir  J.  Davis. 

Assuming  that  Mrs.  Scott  might  be  considered  as  vl  feme  sole  as  to  her  life 
estate  in  the  income  arising  from  the  long  annuities,  she  could  only 
[•91]  be  so  considered  as  to  *so  4nuch  of  the  annuities  as  might  be  payable 
after  her  death  to  the  extent  of  the  power  given  to  her  of  disposing  of 
them  by  will,  revocable  at  her  pleasure,  up  to  the  moment  of  her  death.  But 
the  attempt  has  been  to  enable  her  to  sell  this  remaining  interest  in  her  lifetime, 
and  so  to  use  the  power  given  to  her  by  her  father's  will,  as  to  deprive  her  of  the 
benefit  he  intended  to  secure  to  her.  Had  this  been  the  only  circumstance  in 
the  case,  I  should  have  felt  no  difficulty  in  acting  upon  it,  in  the  absence  of 
authority ;  but,  in  addition  to  this,  it  appears  that  all  this  was  done  to  effect  a 
purchase  by  the  trustee  himself,  at  a  price  admitted  to  be  considerably  under 
the  market  price  of  the  day  ;  and  assuming,  which  however  it  is  impossible 
to  estimate,  that  this  diminution  of  price  was  not  more  than  fairly  attributable 
to  the  infirmity  of  the  title,  it  was  an  actual  loss  of  so  much  to  the  married 
woman.  The  testator's  provisions  lo  secure  to  his  daughter  the  enjoyment 
of  the  whole,  became,  by  the  act  of  the  trustee  whose  duty  it  was  to  protect 
her  in  such  enjoyment,  the  ground  of  a  sacrifice  of  a  considerable  part.    The 
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case  of  Parkes  v.  Wkite.{a)  which  was  not,  I  think,  quoted  in  the  argument, 
IS  Tery  similar  to  the  present,  and  many  of  the  observations  of  Lord  Eldou 
in  that  case  might  be  adopted  in  deciding  it.  There,  indeed,  the  sale  of  the 
life  estate  was  supported  because  it  was  a  perfectly  distinct  transaction ;  but 
here  the  whole  constitutes  but  one  transaction,  and  cannot  be  separated. 
The  defendant,  Horatio  Davis,  says  that  he  is  a  purchaser  for  a  vahiable  con- 
sideration without  notice,  and  that  the  plaintiff  has  confirmed  his  title ;  but 
it  is  obvious  that  this  defence  cannot  avail  him.  His  purchase  is  only  of  an 
equity,  and  the  circumstances  of  the  property  affected  him  with  notice,  if  that 
were  necessary ;  and  as  to  the  confirmation,  it  consists  in  making: 
other  testamentary  dispositions  in  favor  of  the  ^parties  claiming  [*92} 
through  the  trustee,  under  the  pressure  of  what  had  before  taken 
place,  and  the  supposed  obligation  arising  from  it ;  and  all  these  acts  are,  as 
I  collect,  during  the  coverture.  The  property,  fortunately,  from  the  hono- 
rable conduct  of  the  other  trustee,  Mr.  Langley,  remained  accessible  to  the 
plaintiff  ;(&)  and  I  do  not  hesitate  to  concur  in  the  decree  of  the  Yice-Chan- 
cellor,  declaring  it  to  be  still  subject  to  the  plaintiff* 's  right  and  equities.  The 
decree,  as  stated  in  the  petition  of  appeal,  declares  th&t  the  purchase  ought  to 
be  set  aside  *'  for  insufficient  consideration."  If  that  forms  part  of  the  decree, 
it  must,  I  think,  be  altered  by  striking  out  those  words,  as  it  might  be  infer- 
red from  their  remaining  in  the  decree  that  the  transaction  was  impeachable 
upon  that  ground  only.  Sir  J.  Davis  paid  to  the  husband  the  purchase 
lEooey  for  what,  in  my  opinion,  he  had  no  right  to  take  from  the  wife. 
The  wife,  by  her  bill,(c)  offers  to  repay  that  sum ;  and  the  •decree  [•93] 
adopts  that  course.  I  think  that  those  who  claim  through  Sir  J.  Davis 
have  reason  to  be  satisfied  with  this. arrangement. 

(a)  1 1  Ves.  209. 

{h)  The  diTidendi,  however,  had  after  the  date  of  the  assignment,  been  paid  to  Sir  John  Davtv 
aod  John  Henry  J>avis,  hia  legatee,  untif,  in  the  year  1821,  they  were  transferred  into  the  nani& 
of  the  Accoantant  General  of  the  Court  of  Chancery,  under  an  order  made  in  a  suit  instituted  by 
a  mortgagee  of  J.  H.  Davis,  whose  mortgage  was  subflequentiy  satisfied  out  of  the  dividends  :  and 
in  July,  l@37,  there  were  standing  in  the  Accountant  General's  name  the  900/.  long  annuities,  and 
2S27I.  7«.  11^  consols,  and  175/.  16s.  6J.  cash,  which  had  arisen  from  the  dividends. 

(r)  The  oStr  in  the  bill  was  to  pay  snch  a  sum  as  with  th*  amount  of  dividends  received  by 
Sir  J.  Davis  or  those  claiming  under  him,  would  make  up  2500/.  with  interest.  The  decree,  after 
drelaring  that  the  purchase  by  Sir  J.  Davis  ought  to  be  set  aside  for  insufficient  consideration,  and 
directing  the  same  accordingly,  and  directing  that  the  assignment  and  two  testamentary  confir- 
mations ahoald  be  given  up  to  be  cancelled,  referred  it  td  the  master  to  take  an  account  of  what 
was  doe  in  respect  of  the  principal  and  interest,  at  the  rate  of  4/.  per  cent,  per  annum  on  the  sum 
of  25001.  rrom  the  20th  of  May,  1815,  when  the  purchase  by  Sir  J.  Davis  was  completed,  and 
directed  that  in  taking  such  account  the  half-jearly  payments  of  the  long  annuities  from  that 
pericd  should  be  from  time  to  time  applied  in  discharging  the  interest,  and  then  in  sinking  the  prin- 
dpa] ,  and  that  for  that  purpose  the  master  should  make  half-yearly  rests.  The  costs  of  the  plain- 
tifaod  of  the  other  defendants,  except  Horatio  Davis  and  J.  H.  Davis,  (who  was  out  of  the  juris- 
diction,) were  ordered  to  be  raised  and  paid  out  of  the  consols  and  cash  in  court  ;  and  the  long  an- 
BQitice  were  ordered  to  be  paid  half-yearly  to  the  plaintiff  till  further  order.  Father  directions 
and  safaeeqaent  costs  were  reserved. 
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Many  letters  are  set  out  in  the  answer  for  the  purpose  of  showinf^  that  Sir 
J.  Davis  only  yielded  to  the  entreaties  of  the  husband  and  wife ;  and  they 
certainly  do  show  long  and  repeated  attempts  to  induce  him  to  abandon  his 
duty  as  a  trustee.  He  resisted  for  a  considerable  time,  and  it  is  to  be  lamen- 
ted that  he  did  not  continue  to  do  so.  The  letters  prove  the  distress  of  the 
husband,  the  effect  of  that  distress,  and  of  the  influence  of  the  husband  upoa 
the  wife,  and  the  endeavors  hence  arising  to  get  possession,  at  any  sacrifice, 
of  the  property  intended  by  the  father  for  the  future  provision  of  the  wife. 
All  this  Sir  J.  Davis,  was  appointed  trustee  to  resist,  to  prevent  such  sacrifice 
and  to  protect  such  future  provision.  Unfortunately  he  failed  in  this  duty, 
and  himself  became  the  purchaser  at  a  price  which,  without  imputing  any- 
dishonest  motives  to  him,  operated  as  a  loss  to  the  cestui  que  trust.  Such  a 
transaction  cannot  stand  ;  and,  providing  for  the  alteration  I  have  directed,  I 
must  dismiss  this  appeal  with  costs.[lJ 

Sir  ly.  Home,  and  Mr.  Gordon,  for  the  plaintiff. 

Mr  Wigram  and  Mr.  Allfrei/,  for  the  defendant,  Horatio  Davis. 


[*94]     *Drever  r.  Mawdesley  and  Others.     Drever  r.  Mawdisslet 

AND  Others. 

By  Original  Bill  and  Bill  of  Revivor. 

1838  ;  March  30. 

N.  was  made  a  defendant  to  a  cause  as  a  creditor  in  respect  of  a  debt  which  he  had  assi/^Qed  to 
trustees,  and  to  recotrer  which  he  had  given  them  power  to  use  his  name.  The  trustees  were 
not  themselves  parties  to  the  suit,  bat  (hey  obtained  an  order  authorizing  them  to  appear  for 
him,  and  to  use  his  name  in  all  prote«4iogB  in  the  cause,  and  directing  that  all  warrants  and  pro- 
ceedings served  on  his  clerk  in  court,  should  be  forwarded  to  their  solicitor. 

Held,  that  such  an  order  was  irregular.  . 

John  Lewis  Newnham  was  made  a  defendant  in  these  causes,  in  respect 
of  his  claim  as  a  creditor  of  Thomas  Legh,  formerly  Thomas  Crosse,  upon 
certain  bonds  and  other  securities.  These  bonds  and  securities  had  been  as- 
signed to  Thomas  Collet  and  John  Derbishire,  as  trustees,  with  power  to  sue 
for  the  amounts  due  upon  them,  and  to  take  all  necessary  proceedings  for  the 
recovery  of  them,  and  to  use  Newnham's  name  for  that  purpose.  An  account 
of  Legh's  debts  had  been  direcled  by  the  decree  in  the  first-mentioned  cause, 
and  Newnham's  claim  was  prosecuted  in  the  master's  office,  by  Collet  and 

[1]  That  mere  inadequacy  of  price  is  not  alone  sufficient  to  set  aside  a  sale,  see  2  Kent's  Coram. 
477,  n.  b.  Franklin  y.  Osgood,  14  Johns.  Rep.  527.  HawUy  ▼.  Cramett  4  Cow.  741.  Farnam 
y.  Brooks,  9  Pick.  232.  That,  as  a  general  rule,  a  trustee  cannot  purchase  of  his  cestui  que  trust 
in  the  same  manner  as  if  he  were  dealing  with  a  stranger ;  but  that  such  purchase  is  allowed,  un- 
der special  and  guarded  circumstances  ;  see  Davoue  y.  Fanning,  2  Johns.  Ch.  Rep.  258.  Hen- 
dricks V.  Robinson,  id.  311.  Hawley  ▼.  Cramer,  4  Cow.  718.  Carter  v.  Palmer,  1  Dru.  &,  Walsh, 
744.    Farnam  y.  Brooks,  9  Pick.  213.    Pal.  Pr.  &,  Ag.  (Dunl.  ed  )  43,  n.  m. 
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Derbisbire  as  trustees,  but  they  were  not  parties  to  either  suit.  They  pre- 
sented a  petition  to  the  Yice-Chancellor,  stating  that  Newnham  obstructed 
them  in  the  proceedings  which  they  were  taking  in  these  suits  for  the  pur- 
pose of  obtaining  payment  of  the  sums  due  upon  the  bonds  anil  securities ; 
and  upon  this  petition  the  yice-Chancellor  ordered,  on  the  15th  of  January, 
1S33,  that  Collet  and  Derbisbire  should  be  at  liberty  to  appear  by  their  coun- 
sel and  solkitor  for  the  defendant  Newnham,  and  to  use  his  name  in  the  then 
present  and  all  future  proceedings  that  should  or  might  be  taken  in  these 
causes antil  the  further  order  of Uhe  court;  and  that,  for  that  purpose,  all 
warrants  and  other  proceedings  in  these  causes  served  on  Newnham's  clerk 
in  court  should  be  forwarded  to  the  solicitor  of.  Collet  and  Uerbishire,  until 
the  further  order  of  the  court. 

*The  defendant  Newnham  now  appealed  from  this  order.  -  [*95] 

Mr.  Wakefield  and  Mr.  Koe,  in  support  of  the  appeal. 

Mr.  Jacobs  Mr.  Wigram^  and  Mr.  Hayter,  contra. 

The  Lord  Chancellor  said,  that  the* order wa^  perfectly  irregular;  and 
he  discharged  it  accordingly,  and  gave  the  appellant  the  costs  of  the  petition 
to  the  Yice-Chancellor  upon  which  the  order  had  been  made.(a) 


Stocken  v,  Stocken. 

1837 ;  November  34.     1 838  ;  July  24. 

A  coreDani  to  settle  on  particalar  penoni  all  the  covenantor's  personal  estate,  inbject  only  never- 
theloM,  and  withoat  prejudice  to  any  other  dispositions,  qaalifications,  or  changes,  which  he 
shooid  make  by  his  will  of  or  concerning  the  same  or  any  part  thereof,  is  only  a  provision  for 
a  case  of  intestacy,  and  does  not  prevent  the  covenantor  from  bequeathing  the  whole  of  his  per- 
soaal  eslate  to  other  persons. 

By  a  nairtage  aettlement,  personal  estate  was  settled,  by  the  father  of  the  wife,  in  trust  for  her 
ibr  life,  with  remainder  to  her  children,  equally,  as  tenants  in  common,  and  in  default  of  a  child 
attaining  a  vested  interest,  in  trast  for  the  husband,  with  a  direction  that  after  the  wife's  death 
tbs  trustees  should  apply  the  income  at  their  discretion  for  the  maintenance  and  education  of 
the  children  during  their  minorities. 

BeU,  tbat  after  the  wife's  death,  the  husband  was  entitled  to  require  that  the  income  should  be  ap- 
plied to  tbe  maintenance  and  education  of  the  children,  notwithstanding  that  he  was  himself  of 
iple  ability  to  maintain  and  educate  them. 


The  facts  of  this  case  are  stated  in  4  Simons,  152,  et  seq.^  and  2  Mylne 
&  Keen,  489. 

The  appeal  from  the  Tice-Chancellor's  decree  was  re-argued  before  the 
Lord  Cbaocellor  by  Mr.  Wtgram  and  Mr.  Goodeve,  for  the  plaintiffs ;  and 
by  Mr.  Beihell  and  Mr.  Wood,  for  the  defendants. 

•The  following  cases  were  cited  and  commented  on  :  Mundy  v,    [^96] 

(s)  See  Peniland  v.  Quarringlon,  3  Mylne  &  Craig.  349. 

Vol.  IV.  8 


«6  CASES  IN  CHANCERY, 

1838.— Stocken  ▼.  Stockan. 

Earl  HoweJ^a)  Meacher  v.  Young^^b)   Chancey*s  Case^c)   Tolsony.  Col^ 
li7is,(d)  Lane  v.  Dighton,{e) 

1938  ;  July  24. — The  Lord  Chancellor  : — The  first  point  arises  upon 
the  covenant  of  Bettesvvorth,  which  was  expressed  to  be  subject  to  any  other 
dispositions,  qualifications,  or  changes  which  he  might  make  by  his  will. 
The  word  "changes,"  seems  by  the  report  of  the  case  before  tlie  Vice-Chan- 
cellor,(^)  to  have  been  treated  as  if  it  had  been  "  charges.**(A)  Betlesworlh, 
by  his  will,  gave  the  residue  of  his  property  to  William  Stocken,  and  the 
question  is,  whether  that  gift  is  to  take  effect,  or  whether  Bettesworth 
had  bound  himself  by  this  covenant  to  dispose  of  the  residue  for  the 
benefit  of  his  daughter,  Mrs,  Stocken,  and  her  children,  the  plaintifl!s.  On 
the  part  of  the  plaintiffs  it  was  contended,  that  the  words  of  the  proviso 
contained  in  the  covenant  only  extended  to  small  variations  not  altering 
the  real  object  of  the  previous  disposition,  whicti  it  is  said  was  a  disposition 
of  his  whole  residuary  property  in  favor  of  Mrs.  Stocken  and  her  chil- 
dren. It  is  quite  impossible,  however,  to  maintain  that  proposition,  and  I 
think  it  is  quite  clear,  upon  the  construction  of  this  covenant,  that  all  Bet- 
tesworth meant  to  say  was,  that  if  he  made  no  disposition  of  his  properly,  it 
should  go  thus.  It  was  a  provision  against  intestacy,  and  did  not  bind  him 
so  to  dispose  of  his  property.  Take  the  words,  "any  other  dispositions,"  by 
themselves,  or  even  "  any  other  qualifications,"  or  "any  olheF  changes-"' 
[•97]  *A  man  gives  to  another  property,  subject  to  any  change  or  qualifica- 
tion which  the  donor  may  make.  It  is  different  to  say  what  limits  yon 
can  set  to  that  power  ;  but  the  word  "  dispositions"  is  so  strong,  that  it  leaves 
no  doubt  in  my  mind  that  the  construction  which  the  Vice-Chancellor  put 
upon  the  covenant  is  right. 

The  next  question  concerns  the  rents  of  the  settled  estates,  which,  after 
the  death  of  the  mother,  were  received  by  the  father ;  and  the  only  question 
as  to  them  is,  whether  the  father  was  entitled,  out  of  the  rents,  to  have  an  al- 
lowance for  the  children's  maintenance;  the  trust  being,  after  the  decease 
of  Mary  Ann  Stocken,  for  all  the  children  of  the  marriage,  in  equal  shares, 
as  tenants  in  common,  and  to  be  assigned  and  transferred  to  them  respec- 
tively at  their  respective  ages  of  twenty-one  years,  if  John  Maslin  Bettes- 
worth, Mary  Bettesworth,  and  Mary  Ann  Stocken  should  be  then  dead  ; 
but  if  not,  then  immediately  after  the  decease  of  the  survivor  of  them;  and 
the  rents  and  profits  in  the  meantime  were  to  be  applied  by  the  trustees,  for 
the  time  being,  in  or  towards  their  respective  maintenance  and  education,  or 
tlie  maintenance  and  education  of  his,  her,  or  their  lawful  issue  during  their 
minorities,  agreeably  to  the  discretion  of  the  several  tru^ees ;  and  then  the  deed 
provides  for  limitations  over  between  the  children.     In  all  the  events,  it  directs. 

{a)  4  Bro.  C.  C.  223.  {h)  2  Mylne  &  Keen,  490.      <c)  1  P.  Wms.  408. 

(d)  4  Vcs.  483.  (f)  Ambl.  409.  (g)  4  Sim.  152. 

(&)  See  2  Mylne  9l  Keen,  489. 
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that  the  rents  shall  '*  be  applied,  in  the  meantime,  as  aforesaid."  Then  comes 
this  provision : — "  But  if  there  should  be  no  child  of  (he  marriage,  or  all  such 
duldren  should  die  before  attaining  twenty-one  years  without  leaving  issue, 
then  in  trust  to  assign  and  transfer  the  said  leasehold  premises  unto  the  said 
William  Stocken,  his  executors,  administrators,  and  assigns ; — showing, 
therefore,  that  the  authors  of  that  settlement  had  in  contemplation  children  of 
the  mother  left  in  minority  and  the  father  surviving  ;  and  there  is  an 
^express  trust,  that  after  the  mother's  death,  the  trustees  should  apply  [*98] 
the  rents  towards  their  respective  maintenance  and  education,  con-, 
templating  the  father  being  alive.  It  comes  therefore,  precisely  within  the 
priocipie  of  Mundy  v.  Earl  JSbwe^  which  was  acted  upon  in  the  recent  case 
of  HeacAer  v.  Young,{a) 

The  father  is,  undoubtedly,  bound  to  maintain  and  educate  his  children  ;(1) 
bat  it  is  competent  for  a  father  to  contract  that  certain  property  shall  be  ap- 
plied to  tliose  purposes.  He  did  so  contract  in  those  two  cases,  and  in  this 
case  he  makes  a  similar  contract. 

I  have  DO  doubt,  therefore,  that  the  true  construction  of  that  provision  is, 
that  the  father  is,  as  against  the  debt,  viz.  the  amount  of  rents  and  profits  due 
from  him,  to  be  allowed  a  sufficient  sum  for  maintenance  and  education. 

Then  it  was  said  that  the  property  was  subject  to  two  mortgages,  and  that 
the  father  of  the  infants  had,  either  out  of  his  own  money,  or  out  of  the  mo- 
ney coming  to  him  from  his  father-in-law,  paid  off  these  mortgages.  Now, 
the  children's  property  was  not  the  proparty  discharged  of  the  mortgages,  but 
subject  to  the  mortgages ;  and,  no  doubt,  the  father's  representatives  are  en- 
titled to  an  inquiry  on  that  subject  if  they  think  fit. 

Then  as  to  the  inquiry,  whether  the  estate  of  William  Stocken  was  pur- 
chased with  rents  of  his  children's  estates,  it  does  not  appear  to  me  that  there 
"Was  any  reason  for  that  inquiry;  for  it  is  stated  in  the  answer,  that  he  kept 
no  separate  accounts,  and  that  he  mixed  the  rents  with  his  own  moneys ;  and 
if  so,  there  can  be  no  following  of  that  money  into  the  land.  But 
Papprehend  neither  party  can  object  to  this  direction,  which  appears  [*99] 
to  me  proper,  viz.  that  in  taking  the  account  of  rents  and  profits  re- 
ceived by  the  father,  after  deducting  the  expense  of  the  children's  maintenance 
aad  education,  the  master  should  inquire  in  what  way  the  surplus  of  that 
money  was  applied  or  disposed  of. 

Supposing  that  the  master  should  find  that  there  was  a  surplus  income  of  the 
children  beyond  what  was  required  for  their  maintenance  and  education,  it 
would  constitute  a  debt  against  William  Stocken's  estate ;  and  if  the  master 

U)  2  Mytne  Sl  Keen,  490. 

(1)  "  Whilit  Uie  court  looks  at  the  datiea  of  the  father,  it  considen  thoee  dotee  as  doties  that 
mifam  upoQ  him  thna  moch,  Uiat  if  he  be  himself  of  ability  to  maintain  the  children,  (be  their 
fiftanee  vhat  they  may,)  and  to  proYide  for  them  according  to  their  expectatioaa,  it  says :  *  yon  shall 
fnfidt  tag  tfaora  ont  of  yonr  own  means,  and  not  encroach  npon  the  property  of  the  children.'  *' 
Lotd  EldM,  WtUt^Uy  t.  Tk9  Duke  of  Beaufort,  2  Ross.  28.  And  see  Tkmnpoon  ▼.  Or^n,  Ci^ 
4Fh.317.    Post,  100  n.  [2J 
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should  also  find  that  that  surplus  was  laid  out  in  the  purchase  of  property 
which  William  Stocken  has,  by  his  will,  given  to  the  infant  plaintiffit,  then 
a  question  of  satisfaction  may  arise.  It  is,  at  present,  quite  uncertain 
whether  there  is  any  debt  due  from  William  Stocken's  estate  or  not.  The 
amount  of  the  property  is  uncertain,  and  the  amotmt  which  the  children  take 
under  their  father's  will  is  uncertain.  It  is  obviously,  therefore,  impossible 
to  come  to  any  decision  upon  any  question  of  satisfaction.  It  is  at  present 
uncei^tain,  whether  there  would  be  any  debt  to  be  satisfied ;  but  such  a  ques^ 
tion  may  arise  when  it  is  ascertained  what  is  the  amount  of  the  debt,  and  of 
the  children's  benefits  under  their  father's  will.  It  is  to  be  observed,  that 
there  is  nothing  in  the  will  which,  as  between  strangers,  would  raise  a  ques* 
tion  of  satisfaction  :  whether  there  is  any  difierence  as  regards  children  may 
be  the  subject  of  consideration. 

There  is  no  intention  on  the  fece  of  the  will  to  raise  a  case  of  election ;  no 
election*  is  tendered  on  the  will,  and  there  is  nothing  else  to  raise  such  a 
question. 

These  are  questions  which  it  will  be  very  material  to  consider  after  the 
master  shall  have  made  his  report.    All  cases  of  satisfaction  may  raise 
[*100]  a  case  of  election  *in  one  sense,  though  not  in  the  sense  in  which  the 
word  is  usually  understood  in  this  court. 

I  see  no  reason  whatever  for  refusing  the  children,  in  this  state  of  the 
cause,  the  ordinary  accounts  against  the  estate  of  William  Stocken  their 
father. 

The  decree  must  therefore  be  for  the  accounts  against  the  father's  estate — 
an  account  of  the  rents  received  by  him  :  the  master  to  inquire  what  would 
be  properly  allowed  for  maintenance  and  education  ;  and  the  balance  will  be 
the  amount  of  the  debt  which  the  plaintiffs,  the  children,  will  ^tablish 
against  the  father.  As  to  the  circumstances  under  which  the  mortgages 
were  paid  off,  and  whether  the  father's  estate  has  any  claim  to  be  reimbursed 
the  moneys  which  he  has  so  paid,  the  master  should  inquire ;  and  the  mas- 
ter must  also  inquire  and  state  in  what  manner  the  surplus  of  the  rents  of 
the  children's  estates  was  applied  and  disposed  of  by  the  father.  The  usual 
accounts  of  the  father's  estate  must  be  taken ;  for  they  are  necessary,  not  only 
on  behalf  of  the  plaintij9&  as  legatees  under  the  will,  but  in  order  to  work  out 
the  debt. 

I  thus  adjudicate  upon  all  the  points  which  are  ripe  for  decision.[2] 

[2]  Vide  Thompson  t.  Griffin,  Cr>;b  Ph.  317.  Kekewieh  y.  Lang9ton,  1 1  Sim.  291.  Humley  r. 
Gilbert,  Jac.  354,  359.  Matter  of  Boetwiek,  4  Johns.  Ch.  Rep.  104.  Thompgon  y.  Brown,  Id 
645.  Wilkes  v.  Rogers,  6  Johns.  Rep.  566.  Allen  ▼.  Cotter,  1  Bea?.  202,  205.  n.  1.  A  testator 
beqaaathed  an  annuity  to  hii  granddaughter  to  be  applied  while  abe  was  ander  age,  in  and  to. 
warda  her  maintenance  and  edacation,  in  auch  manner  aa  his  tniateea  ehonld,  In  their  abeolote 
and  uncoatrolable  diflcretioa  think  fit,  and  whether  her  father  ehould  be  able  to  maintain  an  d 
proyide  for  her  or  not  The  trustees  having  made  a  vary  snaali  payment  on  accomt  of  the  annuity 
and  having  made  no  provision  itit  the  maintenance  or  edacation  of  the  infant,  who  had  been 
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•Winter  v.  lunh^  [nOl] 

•  •     • 
•  •    •  • 

1^8 ;  XoTember  14.  y  ^ .  • 

The  etUte  of  one  of  two  partnera  ia  not,  after  his  death,  dt8(litt(gf6d*rro|n  a  partnership  debt  by  the 

drcanHtance  that  the  creditor  continues  his  transactions  i^iAVthevunrivor,  and  forbears,  for 

*  •     * 
some  years,  at  the  survivor's  request,  to  take  any  steps  to  enfor^^'p'&X^ent  of  bin  debt. 

8eeu9,  where  the  transactions  show  that  the  creditor  has  accepted  the^ii^biiKv  of  the  survivor  in 
dischar^  of  the  liability  of  the  partnership.  •*  *  *  •*• 

Aftertbe  death  of  one  of  two  partners,  the  survivor  cannot  set  up  the  statu^^of  limitations  as  a 
bar  to  a  demand  against  the  assets  of  the  deceased.  Whether  the  deceased'^'reppesentativea 
can  set  op  the  statute,  so  long  as  the  sjjrvivor  continues  liable  to  the  paymegt^ot  Ihe  debt 
asdtbe  deceased's  estate  is  consequently  liable  to  be  called  upon  by  the  survivor  for*ee&}itb0tion, 


fa^re.  .     . 


Whea  the  maater  has  omitted  to  report  upon  one  of  the  questions  referred  to  him,  it  is  irregnlSi't^**, 
preeeot  a  petition  praying  a  declaration  upon  that  question.    The  right  course  is  to  except  iV  *  •    . 
the  master's  report    An  order  upon  a  petition  may  be  a  proper  mode  of  supplying  any  omission   •** 
io  the  directions  which  the  decree  has  given  to  the  master,  but  it  cannot  be  the  proper  mode  of 
supplyiug  any  defect  or  correcting  any  error  in  the  report. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment. 
The  Lord  Chancellor. — The  bill  in  this  case  was  filed  by  persons 
claimiDg  under  the  will  of  the  late  Mr.  Winter,  who,  up  to  the  time  of  his 
death,  in  the  year  1S24,  carried  on  the  business  of  a  West  India  merchant, 
in  partnership  with  the  defendant,  John  Innes;  and  the  object  of  the  bill  was 
to  have  the  estate  of  Mr.  Winter  administered,  and  to  have  his  rights  in  cer- 
tain estates  purchased  on  the  joint  account  declared,  and  to  have  a  settlement 
made  of  all  the  partnership  accounts,  and,  for  that  purpose,  to  have  an  ac- 
coant  taken  of  all  debts  due  to  and  from  the  partnership,  and  payment  made 
out  of  the  partnership  property  of  such  debts  due  from  the  late  partnership. 

The  cause  was  heard  before  the  Vice-chancellor  on  the  10th  of  June,  1835. 
By  the  decree  it  was  declared,  that  certain  purchased  estates  were  to  be  con- 
sidered as  partnership  property  ;  and  that  the  purchase  money  unpaid  at  Mr. 
Winter's  death  was  a  partnership  debt;  and  the  master  was  to  take  an  ac- 
count of  the  partnership  property  at  the  death  of  Mr.  Winter,  and  of  the 
debts  then  due  to  and  from  the  firm,  and  an  account  of  *all  debts  and  .[*102] 
liabilities  due  and  owing  from,  or  incurred  by,  the  partnership,  at  the 
death  of  Mr.  Winter,  which  had  been  since  paid  or  satisfied  by  Mr.  Innes,  or 
assumed  by  him  so  as  to  discharge  the  estate  of  Mr.  Winter ;  and  to  inquire 
whether  any  and  which  of  such  debt  or  debts  still  remained  due  and  owing 
from  the  partnership,  or  from  Mr.  Innes,  and  to  whom,  and  whether  on  any 
and  what  security  or  securities. 

The  master  made  a  separate  report,  dated  the  29th  of  July,  1837,  as  to  a 

wboflj  ptoTided  for  by  her  father,  the  court  declared  that,  in  the  event  of  its  appearing  that  the 
fatiier  had  properly  maintained  and  educated  the  infant  from  the  testator's  death,  he  should  re* 
eofv  the  whole  annuity  for  the  time  past,  and  till  farther  notice  ;  he  undertaking  properly  to 
BaiDtaia  aad  educate  her,  and  to  abide  by  the  order  of  the  court.  Stephent  v.  Lawry,  3  Yo. 
A  Cod.  C.  C.  87. 
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debt  claimed  by  Alexander  Bail  lie  against  the  partnership;  by  which,  after 
stating  the  particulars  of  the  cjaidi.in  detail,  he  found  that  at  the  time  of  the 
death  of  Mr.  Winter,  there  js^a'^.Ale  from  the  partnership  to  Alexander  Bail- 
lie  the  sum  of  37.748/.  \d^.  ^flr.;and  that  39,499/.  4s.  3d.,  with  interest  at  Ave 
per  cent,  from  the  firsT^f.^lEIay,  1831,  still  remained  due  and  owing  from  Mr. 
Innes  to  Alexandei?  Bailtlc ;  but  the  master  submitted  to  the  judgment  of  the 
court  whether ^the^TiStAte  and  property  by  the  decree  declared  to  be  the  part- 
nership assQts  V*^&  or  not  liable  to  the  payment  of  sach  debt,  or  any  part 
thereof;,  nnd*<he  master  found  that  Alexander  Bailiie  had  no  security  for  his 
said  dAir«/»' 

.jyrr.'.tanes  became  bankrupt  in  1833,  and  BJward  Edwards  and  Thomas 
••Paim^r,  the  appellants,  are  his  assignees ;  and  they  took  an  exception  to  this 
\'fjpport,  by  which  they  admitted  that  the  amount  of  Mr.  Baillie's  debt  at  the 
"'•death  of  Mr.  Winter,  due  from  the  partnership,  was  as  s^ated  by  the  master, 
and  insisted  that  the  master  ought  to  have  reported  that  the  account  showing 
that  balance  due  was  taken  up  and  continued  by  Mr.  Innes  in  several  subse- 
quent accounts  specified,  down  to  the  first  of  May,  1831,  on  which  day 
33,948/.  2s.  lid.,  exclusive  of  the  value  of  certain  French  stock  which  had 
not  been  purchased,  was  due ;  and  that  such  sum,  with  the  value 
[•103J    ^o(  such  stock,  with  subsequent  interest,  remained  due  to  Mr.  Bailiie 
from  Mr.  Innes,  and  not  from  the  partnership. 
The  Vice-Chancellor's  order  overruled  this  exception  with  costs,  and  de- 
clared that  the  39,499/.  was  due  from  the  partnership  to  Mr.  Bailiie,  and  con- 
firmed the  master's  report,  and  referred  it  back  to  the  master  to  compute  in- 
terest on  the  39,499/.,  and  directed  him  to  include  in  his  general  report,  or  in 
any  separate  report  he  might  make  of  debts  of  the  partnership,  the  amount 
of  what  he  should  so  find  due  for  principal  and  interest  to  Mr.  Bailiie.    This 
order  was  made  upon  the  exception  and  upon  Mr.  Baillie's  petition;  but 
Mr.  Bailiie  was  ordered  to  pay  to  the  plaintifi*s  and  to  the  other  defendants 
the  costs  of  that  petition. 

It  was  urged  at  the  bar  that  the  master  having  come  to  no  conclusion,  the 
exception  was  wrong  in  form,  and  was  properly  overruled.  1  am  not  of 
that  opinion.  The  decree  directed  the  master  to  inquire  and  report  what 
debts  were  due  from  the  partnership  at  the  time 'of  Mr.  Winter's  death. 
This  he  has  done,  and  no  objection  has  been  made  to  his  report  upon  that 
point ;  but  it  also  directed  him  to  inquire  and  report  which  of  such  debts 
had  been  paid  or  satisfied  by  Mr.  Innes,  or  assumed  by  him  so  as  to  discharge 
the  estate  of  Mr.  Winter,  and  whether  any  and  which  of  such  debts  still  re- 
mained due  and  owing  from  the  said  partnership  or  from  the  said  John  Innes, 
and  to  whom.  Upon  this  the  master  has  made  no  report.  He  has  not  evea 
found  that  the  sum  reported  due  from  Mr.  Innes  was  composed  of  the  sums 
due  from  the  firm  at  the  death  of  Mr.  Winter ;  and  if  he  had,  it  would  have 
left  the  principal  objects  of  the  inquiry  without  any  answer,  inasmuch  as 
Mr.  Innes,  as  surviving  partner,  must  be  liable  for  every  partnership  debt 
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not  paid   or   otherwise  satisfied.    The  *only  imporlant  question    [*104] 
in  administering  the  estate  of  Mr.  AVinter,  namely,  whether  that  es- 
tate had  been  discharged  from  the  partnership  debt  or  still  remained  liable 
to  the  creditor,  would  have  been,  and  is,  in  fact,  left  untouched  by  the  report. 
It  may  be  true  that  upon  such  a  question  neither  party  would  probably  abide 
by  ihe  opinion  the  master  may  have  formed  ;  but  still  the  report  ought,  I 
think,  to  have  followed  out  the  directions  of  the  decree,  and  to  have  stated 
some  conclusion  ;  and  not  having  done  so,  either  party  was,  I  think,  at  lihterty 
to  object  to  the  report  for  not  having  stated  that  conclusion,  for  which  the 
party  objecting  couteuded.    I  must  also  observe,  that  what  the  master  leaves 
to  the  court  as  to  the  liability  of  the  partnership  assets  forms  no  part  of  the 
reference,  and  can  only  be  considered  upon  further  directions.    The  master 
was  to  report  as  to.  the  partnership  debts,  and  not.  to  prescribe  the  fund  out 
of  which  they  were  to  be  paid.    I  also  think  that  the  more  regular  course 
for  Mr.  Baillie  to  have  followed  would  have  been  to  except  to  the  report,  for 
not  having  found  that  the  debt  due  to  him  was  due  from  the  partnership,  in- 
stead of  presenting  a  petition.    If  there  had  been  any  thing  to  be  supplied 
in  the  direction  under  which  the  master  was  actins^,  an  order  upon  a  petition 
might  have  been  the  proper  remedy  ;  but  the  inquiries  directed  by  the  decree 
are  complete,  and  an  order  upon  a  petition  cannot  be  the  proper  mode  of 
supplying  any  defect  or  correcting  any  error  in  the  report.    The  petition 
prays  (and  the  order  made  upon  it  adopts  that  course)  that  a  certain  declara- 
tion, may  be  made ;  and  that,  with  such  declaration,  the  report  may  be  confirm- 
ed ;  and  that  directions  may  be  given  to  the  master  consequent  upon  the  decla- 
ration prayed.     Now  the  declaration  prayed  to  be  made  by  the  court  is  mere- 
ly of  that  conclusion  to  which  Mr.  Baillie  contends  the  master  ought 
to  have  come  ;  and  the  directions  prayed  *are  only  for  such  further    [*105} 
proceedings  by  the  moster  as  he  must  have  adopted  if  he  had  come  to 
the  conclusion  so  contended  for  ;  all  which  might  more  regularly  have  been 
obtained,  supposing  the  court  to  have  adopted  Mr.  Baillie's  view  of  the  merits, 
by  an  exception  complaining  of  the  report  for  not  having  stated  such  conclu- 
sion.    If  the  master  had  adopted  a  conclusion  opposite  to  that  contended  for, 
sQch  would  have  been  the  proper  course,  beyond  all  question  :  it  cannot  be  less 
80  when  the  complaint  is,  that  the  master  has  simply  omitted  to  adopt  the  con- 
closion  contended  for.    But  the  petition  also  prays,  and  the  order  directs,'  that 
the  report  shall  be  confirmed.    This  assumes  that  the  report  is  correct.    I  can- 
not find  any  thing  in  the  report  which  is  the  proper  subject  of  confirmation. 
There  are  some  facts  stated  which  are  not  in  dispute — such  as  the  amount  of 
the  debt  at  the  death  of  Mr.  Winter — and  much  evidence  stated,  upon  which 
the  merits  of  the  case  must  depend  ;  but  no  result  is  come  to,  and  no  conclu- 
sion stated.    The  inquiries  directed  are  not  answered,  and  there  is  no  find* 
ing  to  be  confirmed. 

Independently,  therefore,  of  the  merits,  I  am  of  opinion  that  the  order,  so 
far,  at  all  events,  as  it  confirms  the  report,  and  contains  directions  which  are 
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in  effect,  already  comprised  in  the  decree,  or  are  the  necessary  and  proper 
consequences  of  the  directions  contained  in  it,  supposing  the  conclusion  upoa 
the  merits  to  which  the  Vice-Chancellor  came  to  be  correct,  is  irregular. 
The  Yice-Chancellor,  indeed,  seems  to  have  been  strongly  impressed,  at  one 
time,  that  the  petition  was  irregular  ;  and  he  finally  made  the  petitioner  pay 
the  costs  of  it.  I  cannot  think  that  any  order  ought  to  have  been  made  upon 
it.  If,  indeed,  there  had  been  any  direction  to  be  given,  in  furtherance  of 
the  cause,  upon  a  separate  report,  a  petition  might  have  been  the 
[•106]  proper  course ;  but  that  •is  not  so  in  this  case.  The  Vice-Chancellor 
seems  to  have  thought  that  the  master  intended  to  find  that  the  debt 
in  question  was  a  partnership  debt  ftill  remaining  due  and  owing  from  the 
partnership,  that  is  to  say,  a  partnership  debt  not  paid  or  satisfied  by  Mr.  Innes, 
or  assumed  by  him  so  as  to  discharge  the  estate  of  Mr.  Winter,  according  to  the 
reference.  I  cannot  so  understand  it ;  and  I  think  it  clear  that  the  master  in- 
tended only  to  state  the  facts,  and  to  leave  the  conclusion  to  the  court. 

I  should  have  very  much  regretted,  if  what  I  conceive  to  be  an  error  in 
bringing  the  real  question  before  the  court  had  precluded  me  from  giving  a 
judicial  opinion  upon  that  question.  I  think  that  I  am  not  so  precluded,  for 
the  reasons  I  will  hereafter  explain ;  and  I  therefore  now  proceed  to  consider 
the  merits  of  the  case. 

The  question  upon  the  merits  is^  whether  the  37,748/.  13^.  6e£.,  admitted 
to  have  been  due  from  the  partnership  at  the  time  of  the  death  of  Mr.  Winter, 
still  remains  a  partnership  debt,  so  as  to  entitle  the  creditor,  Mr.  Baillie,  to 
payment  out  of  the  estate  of  Mr.  Winter,  which  is  in  a  course  of  administra- 
tion in  the  cause  ;  and  the  question,  except  as  to  6000/.  directed  to  be  invest- 
ed in  the  purchase  of  French  stock,  is  not  put  upon  any  case  of  payment,  but 
upon  the  ground  that  the  facts  prove  that  the  liability  of  Mr.  Winter's  estate 
has  determined  ;  first,  by  reason  of  the  transactions  between  Mr.  Baillie  and 
the  surviving  partner,  Mr.  Innes ;  secondly,  by  the  operation  of  the  statute 
of  limitations. 

The  result  of  all   the  evidence  upon  the  first  point,  appears  to  me  to  be, 
that  Mr.  Baillie  having,  during  the  lifetime  of  Mr.  Winter,  left  large  sums  in 
the  hands  of  the  partnership,  did  not,  after  his  death,   require 
(•107]    •payment  of  such  sums,  but  continued  his  transactions  with  the 
house  as  he  had  done  before  Mr.  Winter's  death ;  that  the  house 
consisted  only  of  Mr.  Innes.  until  1830,  when  a  Mr.  Norman  was  admitted 
into  partnership  with  Mr.  Innes ;  for  although  arrangments  were  made  for  the 
benefit  of  two  of  Mr.  Winter's  sons,  which  may  have  made  the  eldest  liable 
as  a  partner  to  the  world,  Mr.  Baillie  was  a  party  to  the  arrangments,  and  knew 
that  he  had  not,  in  fact,  the  rights  or  liabilities  of  a  partner  as  between  him- 
self and  Mr.  Innes:  that  Mr.  Baillie  was  induced  so  to  leave  his  property  in 
the  hands  of  the  house,  that  is,  of  Mr.  Innes,  partly,  perhaps,  from  kindness 
towards  him,  but  principally  from  a  desire  not  to  injure  the  interests  of  the 
amily  of  his  late  friend  Mr.  Winter,  and  that  he  always  looked  to  the  settle- 
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tnent  of  Mr.  Winter's  affairs,  and  the  realization  of  his  property,  as  the  means 
by  which  and  the  time  at  which  his  debt  was  to  be  paid :  Mr.  Innes,  in  soli* 
citing  his  forbearance,  continually  urging  that  if  payment  of  the  debt  were  in- 
sisted upon,  a  forced  and  premature  sale  of  the  property  would  be  the  neces- 
sary consequence,  from  which  much  injury  would  arise  to  the  family. 
Without  this  evidence,  the  case  would  be  simply  the  continuing  the  account 
with  the  surviving  partner,  without  requiring  payment  of  the  balance,  for 
eight  years  and  three  months,  that  is,  from  November,  1824,  the  time  of  Mr. 
Winter's  death,  to  February,  1833,  the  time  of  Mr.  Innes'  bankruptcy  ;  but 
this  evidence  is  very  important  upon  the  question,  whether  the  creditor  had 
substituted  the  individual  credit  of  the  surviving  partner  for  the  joint  liability 
of  the  firm.  A  deed  of  the  26th  of  October,  1826,  is  stated  in  the  bill,  and 
was  relied  upon  in  argument ;  but  it  does  not  appear  to  me  to  affect  the  pre- 
sent question.  To  that  deed  Mr.  Baillie  was  a  party,  as  a  trustee  named  in 
Mr.  Winter's  will,  and  as  his  executor,  although  he  never  proved ;  and  the 
object  was  to  carry  on  the  cultivation  of  one  of  the  West  India  estate^, 
in  which  Mr.  ^Winter  and  Mr.  Innes,  and  another  person,  had  been  [*108] 
jointly  interested.  The  debt  in  question  formed  no  lien  upon  this 
estate  ;  and  if  it  had,  the  deed  provides  that  each  party  shall  discharge  all 
chaises  and  incumbrances  affecting  his  share. 

The  question,  therefore,  is,  whether  a  creditor  of  a  firm,  who,  knowing  of 
the  death  of  one  of  the  firm,  continues  to  deal,  as  before,  with  the  survivor, 
for  any  length  of  time,  without  requiring  payment  of  the  balance  due  to  him 
from  the  firm  at  the  time  of  the  death,  thereby  loses  the  remedy  which  be 
had  in  equity  against  the  estate  of  the  deceased  partner ; — particularly  in  a  case 
in-which  there  is  not  only  no  evidence  of  any  intention  to  abandon  such  claim, 
and  to  adopt  the  individual  responsibility  of  the  surviving  partner  in  its  stead, 
bat  the  total  absence  of  any  object  or  consideration  for  so  doing,  and  conclu- 
sive evidence  that  the  principal  object  of  the  forbearance  was  not  to  press 
upon  or  prejudice  the  estate  of  the  deceased,  of  whose  will  the  creditor  was 
himself  a  trustee  and  executor,  though  he  did  not  prove.  It  would,  I  think 
be  extraordinary,  if  there  were  authorities  to  be  found  in  support  of  the  af- 
firmative of  this  proposition.  I  will  shortly  refer  to  some  of  the  principal 
cases  at  law  and  in  equity  which  bear  upon  this  subject. 

The  cases  at  law  have  necessarily  arisen  where  the  dissolution  of  the  part- 
nership has  taken  place  by  arrangement  between  the  partners,  and  not  by 
death.  It  will  be  found  that',  in  some,  even  where  it  was  clear,  that  the 
creditor  intended  to  take  the  separate. security  of  the  continuing  partner  in 
lieu  of  the  joint  liability  of  the  dissolved  firm,  the  retired  partner  was 
held  not  to  be  discharged,  as  in  David  v.  Ellice,{a)  and  Lodge  v.  *Di'  [•109] 
cas^ib)  in  which  the  creditor,  with  a  knowledge  that  the  continuing 
partner  had  agreed  to  pay  all  the  debts,  took  his  personal  security  for  the  debt ; 

(a)  5  B.  &  C.  196.  (h)  3  B.  &  Aid.  611. 
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but  it  was  held  that  he  had  not  thereby  released  the  retiring  partner,  upon 
the  ground  of  want  of  consideration  for  his  so  doing.  These  decisions  have 
been  considered  as  carrying  the  doctrine  very  far,  and  undoubtedly  they  do  } 
and  the  true  ground  appears  to  me  to  have  been  acted  upon  in  Bedford  v. 
Deakin,{a)  and  7  hompson  v.  Perc%val.{b)  In  the  former,  it  is  laid  down,^ 
that,  to  discharge  the  retiring  partner,  it  must  appear  that  the  creditor  accepted 
the  separate  security  of  the  continuing  partner,  in  discharge  of  the  joint  debt ; 
and  in  the  latter  case,  although  the  creditor  knew  that  the  continuing  partner 
had  agreed  to  pay  all  debts,  and,  with  that  knowledge,  had  taken  a  bilk 
from  him,  for  the  payment  of  which,  when  due,  he  afterwards  allowed  two 
months,  yet  the  courts  upon  a  motion  for  a  new  trial,  ordered  it,  that  it  might 
be  put  to  the  jury  whether  the  plaintiff  had  agreed  to  take,  and  did  take,  the 
bill,  in  satisfaction  of  the  joint  debt. 

If  therefore,  the  cases  in  equity  of  claims  against  the  estates  of  deceased 
partners  are  to  be  regulated  by  the  same  principle,  there  can  be  no  doubt  of 
the  right  conclusion  in  the  present  case,  for  there  was  no  new  security  given; 
and  instead  of  an  intention  appearing,  or  any  agreement  beiug  proved,  tore- 
lease  the  estate  of  Mr.  Winter,  all  the  evidence  proves  directly  the  reverse. 
It  cannot  be  disputed  now  that  the  estate  of  a  deceased  partner  is  liable  in 
equity  to  the  creditors  of  the  firm,  although  the  legal  remedy  exists  only 
against  the  survivors.    When  and  by  what  means  is  that  liability  to 
[•110]    terminate?    'Sir  William  Grant  in  VtUliamyv.  Ab6/c,(c)  (and  he 
had  much  considered  the  question  in  SleecKs  Case  in  Devaynes  v. 
Noble,{d)  has  answered  the  question.    He  says,  **  The  deceased  partner's  es- 
tate must  remain  liable  in  equity  until  the  debts  which  affected  him  at  the 
time  of  his  death  have  been  fully  discharged.    There  are  various  ways  in 
which  the  discharge  may  take  place,  but  discharged  they  must  be  before  his 
liability  ceases."    The  discharge  may  be  by  direct  payment,  or  by  dealings 
with  the  continuing  partner  operating  as  payment  of  the  joifit  debt,. or,  in  the 
terms  of  Thompson  v.  Percival,  the  dealings  may  arise  from  the  creditor's 
having  agreed  to  take  and  taking  the  security  of  the  survivor  in  satisfaction 
of  the  joint  debt ;  or  there  may  be  an  equitable  bar  to  the  remedy,  for  (as 
Lord  Eldon  expresses  it  in  Ex  parte  Kendall){e)  '^  As  the  right  stands 
only  upon  equitable  grounds,  if  the  dedling  of  the  creditor  with  the  surviving 
partners  has  been  such  as  to  make  it  inequitable  that  he  should  go  against 
the  assets  of  the  deceased  partner,  he  will  not  upon  general  rules  and  prin* 
ciples  be  entitled  to  the  benefit  of  the  demand."    In  the  present  case  there 
IS  a  total  absence  of  any  such  equitable  defence  to  the  claim  upon  the 
estate  of  Mr.  Winter,  as  there  is  of  any  intention  or  contract  to  abandon  it. 
The  morQ  modern  cases  oiCowell  v.  Sikesy(g)  Wilkinson  v.  Henderson^{h) 
and  Braiihwaite  v.  Britain^{i)  in  addition  to  the  former  authorities,  leave 

(a)  3  B.  &'Ald.  210.  (6)  5  B.  &.  Adol.  925.  (c)  3  MeriY.  619. 

(i)  1  Mer.  565.  (e)  17  Ves.  514  ^  see  p.  526.  {g)  2  Ruse.  191. 

CA)  1  Myine  &  Keen,  582  \  see  p.  588.  (0  1  Keen,  206 ;  tee  p.  220. 
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DO  doubt  that  in  this  case  nothing  has  taken  place  which  can  bar  Mr.  Baillie's 
claim,  (admitted  to  have  at  one  time  existed,)  to  compel  payment  of  so  much 
of  the  debt  due  to  him  from  the  firm  as  remains  unpaid. 

*Iq  saying  this  I  do  not  forget  or  mean  to  omit  the  consideration  of  [*in] 
the  defence,  founded  upon  the  statute  of  limitations.  When  the 
simple  case  shall  occur  of  the  representatives  of  a  deceased  partner  setting 
up  the  statute  of  limitations  against  a  claim  by  a  creditor  of  the  firm,  it  will 
be  to  be  considered  whether  such  a  defence  can  prevail  whilst  the  surviving 
partner  continues  liable,  and  the  estate  of  the  deceased  partner  continues 
liable  to  contribution  at  the  suit  of  the  surviving  partner.  If  the  equity  of 
the  creditor  to  go  against  the  estate  of  the  deceased  partner  is  founded  upon 
the  equity  of  the  surviving  partner  against  that  estate,  it  would  seem  that 
the  equity  of  the  creditor  ought  not  lo  be  barred,  so  long  as  the  equity  of  the 
surviving  partner  continues,  as  that  would  be  to  create  that  circuity  which 
it  is  the  object  of  the  rate  to  prevent.  In  Braithwaite  v.  BrUaiH,{a)  the 
Master  of  the  Rolls  thought  that  the  statute  did  not  operate,  although  nine 
years  had  elapsed.  In  this  case  it  is  not  necessary  to  consider  that  general 
question ;  Mr.  Baillie  was  himself  a  trustee  and  executor  of  the  will  of  the 
deceased  partner,  and  did  not  renounce  till  1830  ;  and  Mr.  Innes,  who  had 
the  property,  acted  throughout  on  behalf  of  the  estate  of  the  deceased.  And 
vho  now  set  up  the  statute  of  limitations  ?  Not  the  executors  of  the  de- 
oeased  partner — who  are  not  bound  to  plead  the  statute,  but  may,  if  they 
please,  pay  a  just  debt,  though  barrable  by  the  statute — nor  any  one  interes- 
ted in  his  estate,  but  those  who  stand  in  the  place  of  Mr.  Innes  as  surviving 
partner.    I  think,  therefore,  that  their  defence  cannot  prevail. 

I  have  hitherto  considered  the  case  as  if  there  were  no  distinction  between 
the  different  parts  of  Mr.  Baillie's  demand  ;  and  so  the  Yice-Chan- 
cellor  has  •considered  it ;  but  it  appears  to  me  that  the  5000Z.  direct-  [•IIZJ 
ed  to  be  invested  in  the  purchase  of  French  stock,  stan  Js  upon  a  very 
different  footing  from  the  rest  of  the  demand.  As  to  the  rest,  excluding  the 
50602.,  1  am  of  opinion  that  the  estate  of  Mr.  Winter  is  liable,  because  the 
debt  remains  as  it  existed  at  the  time  of  the  death  ;— no  new  contract  made 
and  no  new  credit  substituted.  But  is  it  so  as  to  the  5000/ ?  It  is  lo  be  re- 
collected that  Mr.  Innes  had  clearly  the  power  of  making  any  arrangement 
with  the  creditor  respecting  this  partnership  debt.  Any  agreement  between 
him  and  the  creditor  for  the  latter  to  take  any  new  security  or  any  other 
consideration  in  satisfaction  of  tlie  joint  debt,  would  be  binding  upon  both, 
and  would  exonerate  the  estate  of  the  deceased  partner.  Now  Mr.  Innes,  in 
his  evidence,  states  that,  in  November,  1825,  it  was  agreed  between  him  and 
Mr.  Baillie  that  a  certain  amount  of  French  stock,  equal,  at  the  market  price 
of  the  day,  to  5000/.,  should  be  con$idered  as  purchased  for  him  with  that 
sum,  part  of  the  partnership  debt,  until  it  should  be  convenient  for  Innes  to 


(a)  1  KecD,  206 ;  see  p.  S21. 
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purchase  the  same,  and  that  Mr.  Baillie  should  be  credited  with  what  would 
be  the  dividends  upon  such  stock,  and  be  debited  with  the  6000/. ;  which 
was  accordingly  done ;  and  in  the  account  delivered  to  Mr.  Baillie  the  5000^. 
is  so  entered,  with  a  memorandum  that  an  investment  in  the  stock  would  be 
made  thereafter.  These  arrangements  are  fully  detailed  in  Mr.  Innes'  letter 
of  the  23d  of  January,  1826.  The  price  at  which  the  amount  of  stock  was 
calculated  and  credited  was  95 ;  and  the  letter  states  it  to  have  been  arranged 
at  that  price,  whatever  might  be  the  price  when  the  payment  should  be  ac- 
tually made.  To  all  this  Mr.  Baillie  was  a  party,  and  he  considered  himself 
as  owner  of  the  stock  at  that  price.  If  the  price  had  risen,  the  stipulated 
amount  of  stock  must  have  been  purchased,  although  more  than 
[•113]  5000i.  would  have  been  required  to  'effect  the  purchase.  After  all 
this  had  taken  place,  was  Mr.  Baillie  still  creditor  for  the  6000/.  ? 
Had  not  his  title  to  the  payment  of  that  sum  been  exchanged  for  a  title  to 
the  stipulated  amount  of  French  stock?  There  would  not  be  any  option  ; 
if  he  was  entitled  to  demand  the  stock,  he  could  not  be  entitled  to  require 
payment  of  the  5000/.  Had  he  not,  in  the  terms  of  the  judgment  in  Thomp- 
son V.  Percival,  agreed  to  take  the  amount  of  French  stock  in  satisfaction  of 
the  5000/.  ?  If  the  transaction  amounted  to  such  an  agreement,  then  so 
much  of  the  partnership  debt  was  discharged  by  it.  The  authority  of  the 
surviving  partner  enabled  him  to  pay  or  discharge  the  debt,  for  that  was  in- 
cident to,  and,  in  fact,  part  of  the  contract  into  which  the  deceased  had 
entered ;  but  it  did  not  extend  to  make  the  estate  of  the  deceased  partner 
liable  to  any  new  contract.  He  had  no  right  or  power  to  subject  that  estate 
to  the  liability  to  purchase  the  stipulated  amount  of  French  stock,  whatever 
might  be  the  price  of  it.  Mr.  Winter's  estate  can  only  be  liable  for  contracts 
to  which  he  was  a  party.  It  cannot,  therefore,  be  liable  to  the  new  contract 
for  the  French  stock ;  and  the  partners'iip  contract,  to  which  he  was  a  party 
was,  I  think,  to  the  extent  of  the  5000/.  given  up  in  exchange  for,  and  there- 
fore satisfied  by,  this  new  contract. 

The  result,  therefore  is,  that,  in  my  opinion,  Mr.  Winter's  estate  is  liable  for 
what  was  doe  of  the  partnership  debt  at  the  death  of  Mr.  Winter,  and  interest 
upon  it  at  five  per  cent.,  considering,  in  that  calculation,  5000/.  35.  3d,  as  paid 
on  the  30th  of  November,  1825. 

It  remains  to  be  considered  by  what  form  of  order  efl'ect  can  be  given'  to 
this  judgment.  1  have  already  said  that  I  consider  the  petition  of  Mr. 
[•114]  Baillie  as  unnecessary  and  irregular.  I  propose,  therefore,  to  •dis- 
miss it  with  costs,  which,  as* far  as  relates  to  the  costs,  is  what  the 
Vice-Chancellor's  order  directs.  The  exception  of  the  assignees  complains  of 
what  the  master  has  stated,  and  insists  that  he  ought  to  have  found  the  whole 
debt  due  from  Mr.  Innes,  and  not  from  the  partnership,  and  that  the  value  of 
the  French  stock  ought  to  have  been  reported  as  due  from  Mr.  Innes,  and 
not  from  the  partnership.  This  exception  1  cannot  allow— consistently  with 
the  opinion  I  have  expressed— as  to  the  general  debt,  nor  as  to  the  value  of 
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the  French  stock,  because,  if  the  5000/.  be  considered  as  paid,  there  can  bo 
nothing  in  question  in  this  cause  as  to  the  value  of  the  French  stock,  or  from 
which  it  is  due ;  but  neither  can  I  overrule  it,  because  I  think  it  correct  in 
complaining  that  the  master  has,  by  his  report,  merely  slated  the  facts,  and 
came  to  no  conclusion,  and  in  insisting  that  the  debt  ought  to  be  considered 
as  diminished  by  the  estimated  value  of  the  French  stock. 

I  think,  therefore,  that  the  correct  form  of  order  will  be  to  dismiss  Mr. 
BailUe^s  petition  with  costs  ;  and,  upon  the  exception,  to  refer  it  back  to  the 
master  to  review  his  report,  with  a  declaration  that  so  much  of  the  debt  by  his 
said  report  found  to  have  been  due  from  the  firm  to  Mr.  Baillie,  at  the  time  of 
the  death  of  Mr.  Winter,  as  shall  be  found  to  be  now  due  and  owing,  together 
with  interest  thereon,  is  to  be  considered  as  still  due  and  owing  from  the  part- 
nership, and  not  to  have  been  assumed  by  John  Innes  so  as  to  discharge  the 
estate  of  the  testator.  Mr.  Win|er,  (which  are  the  words  of  the  decree,)  but  that, 
in  taking  the  account  thereof,  the  sum  of  5000/.  3^.  3d.  is  to  be  considered 
as  paid  and  satisfied,  and  therefore  to  be  deducted  therefrom  as  and  from  the 
30th  of  November,  1825 ;  and  let  the  master  include  and  state  in  his  general 
report,  or  in  any  separate  report  he  may  make  of  the  debts  of  the 
said  copartnership,  what  he  *shall  find  to  be  the  amount  of  such  debt,  [*115} 
according  to  the  directions  of  the  decree  in  this  cause. 

I  cannot  make  the  parties  excepting  pay  the  costs  of  the  exception,  as  di- 
rected by  the  Yice-Cbancellor^s  order ;  and,  on  the  contrary,  as  some  pro- 
ceeding was  necessary  from  the  course  adopted  by  the  master  to  bring  the 
case  before  the  court,  and  as  the  exception  has  led  to  a  decision  which  was 
necessary  for  the  prosecution  of  the  cause,  I  think  it  reasonable  that  the  costs 
of  it  should  be  paid  out  of  the  estate.[l] 


May  30 ;  June  2. — The  Solicitor' General  and  Mr.  James  Russel^  for  In- 
nes' assignees. 
Mr.  Knight  Bruce  and  Mr.  Sharpe^  for  Alexander  Baillie. 

[1]  Vide  2  Rom.  196,  n.  I.  1  Keen,  219,  n.  1.  This  court  gives  relief  against  the  representa- 
tiTw  of  a  deceased  ^rttter  who  has  left  assets,  if  the  surviving  partner  be  insolvent.  And  the  de- 
feodaiits  cannot  object  a  want  of  due  diligence  in  the  creditor,  in  not  prosecuting  the  surviving 
partner  before  insolvency.  No  delay  in  this  respect,  nor  lapse  of  time,  nor  dealing  with  the  survi- 
ving  partner,  or  receiving  from  him  a  part  of  the  debt,  will  amount  to  a  waiver  or  bar  of  the  claim 
en  the  aawta  of  the  deceased  partner :  for  it  is  a  joint  and  several  debt,  and  the  assets  of  the  de- 
eeased  partner  remain  liable  until  the  debt  is  paid.  Besides,  the  discharge  of  the  surviving  partner 
under  the  insolvent  act,  is  a  good  plea  in  bar  to  a  suit  against  him.  Hameratey  v.  Lambert,  2  Johns. 
Ch.  Rfp.  508. 
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•116]    *\VfiBB  AND  Others  v.  The  Manchester  and  Leeds  Railway 

Company. 

1839 :  April  10,  U,  12,  13  ;  May  8. 

Principles  upon  whicli  the  court  will  exercise  its  jurisdiction  over  bodies  to  whom  parliament  has 
given  powers  of  maliingr  compulsory  purchases  of  land. 

Semble,  that  the  court  will  not  allow  such  bodies  to  avail  themselves  of  their  parliamentary  pow- 
afto  by  taking  land  which  they  do  not  require  for  a  bona  fide  purpose  aauctioned  by  their  act  of 
parliament. 

Semble  also,  that  although  an  attempt  to  obtain  possession  of  land  has  been,  in  the  first  instance, 
made  under  color  of  the  powers  of  the  act  of  parlidment,  when  not  really  required  for  the  bona 
fiHe  purposes  of  the  act,  yet  if  the  land  afterwards  become  really  necessary  or  desirable  for  soch 
bona  fide  purposes,  the  court  will  not  interfere  to  prevent  its  being  taken. 

The  defendants  having  carried  their  railway  through  a  field  belonging  to 
the  plaintiffs,  and  thus  divided  the  field  into  two  parts,  one  of  which  consist- 
ed of  three  roods  and  seventeen  perches,  and  having  purchased  and  paid  for 
that  part  of  the  field  which  the  railway  actually  occupied,  subsequently,  in 
June,  1838,  gave  notice  to  the  plaintiffs  of  their  intention  to  take  the  piece 
containing  three  roods  and  seventeen  perches.  The  line  of  the  railway  bad 
been  made  to  pass  through  the  field  in  question  by  means  of  a  cutting ;  and 
the  solicitor  of  the  company,  having,  before  the  filing  of  the  bill,  been  applied 
to  to  state  the  purpose  for  which  the  company  wanted  the  piece  of  land  con- 
taining three  roods  and  seventeen  perches,  answered,  on  the  14th  of  Decern* 
ber,  1838,  in  the  following  terms : — "  The  land  is  wanted  immediately  for 
the  purpose  of  providinsf  the  company  with  earth  for  making  the  embank- 
ment :  its  further  appropriation  is  not  settled.  If  any  part  of  it  should  not  ul- 
timately be  required,  the  company  are  bound  to  offer  it  to  the  former  posses- 
sors, or  the  owners  of  the  adjoining  lands." 

The  bill  was  filed  on  the  22d  of  December.  1838,  to  restrain  the  company 
from  completing  the  proceedings  which  they  had  already  commenced  for 
having  the  value  of  the  piece  of  land  assessed  by  a  jury;  and  from  taking 
possession  of  it :  and  an  injunction  to  this  effect  was  granted  by  the  Master 

of  the  Rolls,  on  the  24lh  of  December,  1838. 
[•117]  *The  company,  by  their  answer,  filed  on  the  16th  of  March,  1839, 
admitted  that  there  was  no  embankment  on  the  land  in  question, 
and  that,  on  the  contrary,  the  line  of  the  railway  over  the  field  in  question 
was  intended  to  be,  and  so  far  as  the  same  had  been  hitherto  formed, 
had  been  (as  by  reason  of  the  nature  and  situation  of  the  land  it  must 
necessarily  be)  made  and  formed  in  cutting :  but  they  stated  two  purposes 
for  which  they  required  to  take  the  piece  of  land  containing  three  roods  and 
seventeen  perches  ;  viz.,  1st,  the  employment  of  the  soil  in  forming  an  em- 
bankment upon  a  neighboring  part  of  the  line ;  and,  2dly,  the  making  a  great- 
er slope  on  each  side  of  the  cutting ;  an  alteration,  the  necessity  of  which 
had  been  ascertained  in  the  month  of  September,  1838,  and  had  become  still 
more  evident  by  a  slip  or  falling  in  of  the  soil  on  the  sides  of  the  railway 
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occasioned  by  the  rains  of  the  autumn  of  1838 ;  and  they  alleged  that  for 
the  purpose  of  preventing  any  slip  in  future  it  would  be  necessary  to  remove 
the  soil  from  the  surface  of  the  land. 

After  this  answer,  the  defendants  applied  to  the  Master  of  the  Rolls  to  dis* 
solve  the  injunction,  which  his  lordship  did. 

The  plaintiflfs  now  moved,  before  the  Lord  Chancellor,  that  the  injunction 
might  be  revived. 

The  Solicitor  General  and  Mr.  Cankrien^  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Bacon,  for  the  defendants. 

There  was  some  conflicting  testimony  of  engineers  as  to  the  neces- 
sity of  taking  the  piece  of  land  for  the  'purpose  of  increasing  the     f*118} 
slope;  and  at  the  conclusion  of  the  argument. 

The  Lord  Chancellor  said : — I  will  read  the  affidavits  before  I  dispose 
of  this  case  ;  because,  in  fact,  the  whole  question  turns  upon  what  is  repre* 
sented  on  different  sides  by  these  engineers.  Undoubtedly,  I  cannot  sanction 
a  proceeding  which  shall  make  me  the  judge  of  these  engineering  questions ; 
bat  ]  must  look  at  the  affidavits  for  ijfe  purpose  of  seeing  whether  this  tran- 
saction is  a  bona  fide  proceeding  upon  the  powers  given  by  the  act,  or 
whether  it  is  a  mere  color  to  cover  another  object,  which  there  seems  some 
reason  to  suspect,  at  least,  in  the  commencement.  Although  it  may  be  the 
case  that  subsequent  events  ha^e  given  the  company  a  title  which  they  had 
Bot  in  the  begfnning,  yet  if  it  appears  that  they  have  now  the  right  to  take 
this  land,  I  do  not  think  this  court  will  interfere  to  prevent  them  exercising 
that  right ;  but  I  certainly  cannot  sanction  their  judging  that  the  land  is 
necessary  for  the  purpose  of  the  act,  in  order  to  enable  them  to  take  it  for  a 
purpose  totally  and  entirely  distinct.  As  I  have  already  said,  I  cannot  take 
upon  myself  to  decide  on  a  question  of  engineering,  whether  a  particular 
piece  of  land  is,  or  is  not,  necessary  ;  but  I  will  look  at  the  affidavits,  for  the 
purpose  of  satisfying  myself  how  far  the  parties  are  attempting  to  take  this 
land  for  a  bona  fide  purpose  provided  for  by  the  act.  The  pieee  of  land  in 
question  is  extremely  small,  and  it  is  a  great  pity  that  the  parties  cannot 
come  to  some  arrangement  about  it.    There  is  another  observation,  however,  ' 

I  mast  make ;  and  that  is,  that  I  cannot  sanction  any  proceeding  by  which 
a  party  comes  here  for  the  purpose  of  making  a  better  bargain  ;  which,  on 
the  part  of  the  solicitor  general's  clients,  I  think  is  not  impossible  to  have 
been  the  object  of  this  suit. 


April  13. — *The  Lord  Chancellor  : — I  have  read  these  affidavits,  ['UQ) 
which  leave  the  real  question  between  the  parties  in  a  very  unsatisfac- 
tory state.  If  it  had  not  been  for  some  expressions  in  the  affidavit  which  has 
been  filed  on  the  part  of  the  company,  I  should  have  felt  very  little  doubt 
that  they  were  not  entitled  to  the  whole.  An  engineer,  on  the  part  of  the 
companyi  has  sworn  that  he  considers  the  whole  is  necessary.    Now,  if  I 
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look  to  what  was  originally  stated  as  the  proposed  object  of  obtaiDing  the 
earth,  namely,  that  it  was  wanted  for  the  purpose  of  making  an  embank- 
ment at  a  little  distance;  which  was  the  only  reason  suggested  originally, 
and  which,  throughout  the  last  affidavit,  is  suggested  as  a  principal  reason  ; 
and  when  I  find  that  the  extent  of  the  land  from  the  line  of  the  railway  is 
greater  than  is  necessary  to  make  the  slope,  even  the  most  gradual  that  is 
suggested  ever  to  be  made  upon  any  railway,  1  have  great  difficulty  in  com- 
ing to  the  conclusion  upon  that  affidavit,  that  the  whole  of  this  land  is  neces- 
sary to  be  taken  ;  and  if  the  affidavit  on  the  other  side,  on  the  part  of  the 
plaintiffs,  had  been  more  specific  than  it  is,  and  had  enabled  me  to  say  what 
part  of  the  land  was  necessary  and  what  part  was  not,  I  think  I  should  have 
known  what  was  the  right  course  to  have  been  adopted  with  regard  to  the 
question  beiore  me,  which  is,  simply,  what  portion  of  the  land  i»  fairly  re- 
quired, and  may  be  judged  to  be  required,  for  the  purpose  of  the  cutting.     I 
throw  out  of  consideration  entirely  that  which  has  been  abandoned,  in  fact, 
at  the  bar  ;  namely,  any  case  independent  of  such  case  as  comes  within  the 
clause  of  the  act  authorizing  a  purchas^.    [His  lordship  then  proceeded  to  ex- 
amine the  allegations  in  the  plaintiffs'  affidavits,  as  to  the  necessity  of  taking 
the  land  for  the  purpose  of  increasing  the  slope,  and  continued  : — ] 
[*120]        *It  is  impossible  to  come  to  any  satisfactory  conclusion  upon  that  af- 
fidavit, as  to  what  portion  of  the  land,  according  to  the  deponent's  own 
statement  of  the  practice  of  engineers,  will  or  will  not  be  necessary  for  ef- 
fecting the  slope  in  this  particular  piece  of  land.     But  I  am  very  unwilling 
to  dispose  of  the  case  in  that  state  of  the  evidence,  because  I  think  it  is  of 
very  considerable  importance  in  either  view  of  the  case.    The  contest  is,  in 
fact,  merely  about  money.    It  is  quite  clear  these  proprietors  cannot  want  a 
slip  of  twenty  or  thirty  yards ;  therefore  the  contwt  is  merely  about  the  price. 
At  the  same  time,  it  is  extremely  important  to  watch  over  the  interests  of 
those  whose  property  is  affected  by  these  companies,  to  take  care  that  the 
company  shall  not,  in  any  misrepresentation  they  may  make,  if  they  have 
made  any,  be  permitted  to  exercise  powers  beyond  those  which  the  act  of  par- 
liament gives  them,  and  to  keep  them  most  strictly  within  the  powers  of  the 
act  of  parliament.    The  powers  are  So  large — it  may  be  necessary  for  the 
benefit  of  the  public, — but  they  are  so  large,  and  so  injurious  to  the  interests 
of  individuals,  that  I  think  it  is  the  duty  of  every  court  to  keep  them  most 
strictly  within  those  powers ;  and  if  there  be  any  reasonable  doubt  as  to  the 
extent  of  their  powers,  they  must  go  elsewhere  and  get  enlarged  powers ;  but 
they  will  get  none  from  me,  by  way  of  construction  of  their  act  of  parlia- 
ment. 

Now  here  we  have  the  exact  measurements.  Upon  the  affidavit  we  have 
the  description  of  the  state  of  the  soil,  which  is  not  contradicted  on  the  other 
side.  There  seems,  therefore,  every  possible  material  necessary  to  enable  a 
scientific  person,  an  engineer,  to  come  to  a  satisfactory  conclusion  as  to  what 
would  be  necessary  in  order  to  secure  the  slope  to  this  part  of  the  railway. 
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•1  do  not  apprehend,  therefore,  that  there  will  be  any  difficulty  [*I21] 
whatever  in  getting  the  opinion  of  some  person,  unconnected  with 
the  parties  and  the  work  in  question,  and  beyond  all  suspicion,  who,  taking 
the  evidence  of  the  facts  as  they  appear  upon  these  affidavits,  would  inform 
me  what  portion  of  this  field,  in  his  opinion,  will  be  necessary  to  be  taken, 
in  order  eflTectually  to  secure  the  work  in  question,  that  is  to  say,  the  cut- 
ting ;  and  if  the  plaintiffs  wish  to  furnish  me  with  any  evidence  of  that.sort, 
I  will  postpone  the  further  consideration  of  this  case,-  with  liberty  for  each 
side  lo  produce  to  me  affidavits  upon  that  point. 

May  S. — ^The  question  stated  by  the  Lord  Chancellor  was  afterwards  refer- 
red to  an  engineer  agreed  upon  by  both  parties,  and  he  reported  that  a  part 
only  of  the  piece  of  land  in  question  was  required  for  the  purpose  of  increas- 
ing the  slope,  and  the  Lord  Chancellor  then  ordered,  upon  the  application  of 
the  ptaintiflfs,  that  an  injunction  should  be  awarded  to  restrain  the  defendants 
from  going  before  the  jury  to  claim  more  of  the  land  than  was  stated  in  the 
engineer's  report  to  be  necessary. 


•Stone  v.  The  Commercial  Railway  Company.  [•122] 

1839 ;  April  9,  10. 

Wbeo  a  company  empowered  by  parliament  has  given  notice  to  an  owner  of  land  to  treat  for  the 
porehaae  of  a  part  of  it,  but  the  owner  and  the  company  cannot  agree  upon  the  terms,  and  the 
compaoy,  therefore,  iaBuee  a  precept  to  the  sheriff  to  summon  a  jury  to  assess  the  Talue,  the 
pait  of  the  land  which  is  described  in  the  precept  as  being  that  of  which  the  jury  are  to  asse'ss 
the  Taloe,  mast  be  neither  iess  nor  more  than  that  for  the  purchase  of  which  the  owner  has  al« 
ready  been  reqaired  by  the  notice  to  treat. 

The  principal  question  in  this  cause  was  whether  or  not  the  defendants, 
vho  permanently  required  part  of  a  yard  belonging  to  the  plaintiffs,  were 
compellable  to  purchase  the  whole  of  it.  In  ihe  precept,  however,  which  the 
defendants  had  issued  to  the  sheriff  for  summoning  the  jury  to  assess  the 
Tsdue,  they  had,  by  feet  and  inches,  and  by  reference  to  a  plan,  described,  as 
being  that  which  they  wanted,  a  part  of  the  yard  which  did  not  correspond 
vith  that  for  the  purchase  of  which  they  had  previously  required^he  plain- 
tifis  to  treat ;  for  the  description  and  reference  in  the  precept  excluded  a  por- 
tion of  what  had  been  described,  by  reference  to  a  plan,  in  the  notice  to  treat, 
and  included  a  portion  which  was  not  referred  to  in  the  notice.  The  plain- 
tiffs, therefore,  in  moving,  in  the  terms  of  the  prayer  of  their  bill,  for  an 
injunction  to  restrain  the  defendants  from  proceeding  upon  the  precept,  and 
upon  any  other  precept  for  a  similar  purpose,  and  from  entering  upon  the 
land  mentioned  or  referred  to  in  the  precept,  objected  to  the  precept,  in  the 
first  place,  upon  the  ground  that  it  did  not  correspond  with  the  notice ;  and 
tbey  afterwards  proceeded  to  argue  the  question  whether  the  yard  was  one 
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which,  under  the  provisions  of  the  act  of  pariiament,  the  company  were  com- 
pellable to  purchase  in  its  entirety,  if  at  all. 

Mr.  Wigram  and  Mr,  Walker,  for  the  plaintiffs. 

Mr.  Jacob,  Mr,  Richards,  and  Mr,  Bigg,  for  the  defendants. 
[•123]  *1^HE  Loud  Chancellor  :— In  considering  cases  which  arise 
under  these  acts  of  parliament,  the  law  which  is  to  regulate  the  trans- 
acfioiis  between  the  parties  is  found  only  in  the  acts  themselves ;  and  the 
first  question  to  be  asked  is,  whether  what  is  intended  to  be  done  is  in  strict 
conformity  with  that  which  the  act  requires ;  for,  if  not,  the  court  will  not 
permit  the  company  to  deal  with  the  property,  and  leave  the  parties  interested 
in  it  to  take  the  chance  of  a  decision  in  their  favor  after  the  injury  has  been 
committed. 

Now,  I  have  no  doubt  that,  in  this  case,  the  company  have  not  done  that 
which  the  act  requires.  In  the  first  place,  in  extending  the  injunction,  as  I 
am  about  to  do,  so  as  to  prevent  proceedings  under  this  precept,  I  think  I  am 
doing  nothing  more  than  the  Vice-Chancellor  has  in  fact  done.  The  Vice- 
Chancellor  has  prohibited  the  company  from  proceeding,  except  with  relatioa 
to  what  was  included  in  the  notice ;  and  nobody  can,  by  possibility,  find  out 
what  was  included  in  ihe  notice.     Nothing  can  be  more  vague.      ^ 

Two  plans  have  been  produced,  both  coming  from  the  company,  which 
differ  very  much,  and  from  which  no  one  can  tell  what  is  the  property  to 
which  the  notice  applies.  It  would  be  impossible  to  ascertain  when  the  par- 
ties were  on  the  right  side  of  the  line,  and  when  they  were  on  the  wron» 
side.  That,  of  itself,  is  a  very  serious  objection  to  the  injunction  which  the 
Vice-Chancellor  has  granted  ;  for  the  court  would  find  it  extremely  difficult, 
If  not  impossible,  to  treat  any  party  as  guilty  of  a  breach  of  the  injunction. 
But,  in  looking  at  the  earlier  parts  of  the  transaction,  I  find  that  this  act 
..lox,  ,^°''^^'"'*  provision  which  is  similar  to  that  which  is  contained 
I  124J  m  other  acts  of  the  kind,  viz.,  the  company,  being  minded  to  take 
particular  property  for  the  purposes  of  the  act,  are  required  to  give 
notice  to  the  party  whose  property  it  is ;  and  that  party  is  to  communicate, 
within  a  certain  time,  to  the  company,  what  is  the  nature  of  his  interest  in 
that  property,  and  what  amount  he  is  willing  to  take  as  the  price  of  it. 

Ihat  notice  and  counter  notice  having  been  given,  the  parties  are  in  a  con- 
dition to  come  to  an  agreement.    If  they  can  agree,  either  as  to  the  whole  or 

Th^ /m  ;    ^1!'  '''     J  !f  !^1  ^«'"''™'''*  "^'^»'^«'  '^^  q»««'ion  is  settled. 
The  act  uses  the  words  "the  lands  in  question."    If  the  parties  agree,  the 

lands  become  the  lands  of  the  company ;  but  if  they  do  not^ree.  tlfen  they 
are  s.ill  "  lands  m  question ;»  and  the  act  provides  means  by  which  the  Me 
«  to  be  ascertained  as  to  the  lands  in  question.  The  lands  in  question,?s  to 
which  the  value  is  to  be  ascertained,  are  the  lands  mentioned  in  the  noHcl 
The  moment  the  company  have  given  the  notice,  the  relative  la"ion  of 
vendors  and  purchasers  is  constituted  between  the  parties  and  thl  ™  ?,  f 
the  property  (if  the  parties  cannot  agree)  is  to  be  asc'e rS  b/rtfe^ce  to 
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a  jury,  to  be  summoned  from  the  county  or  district  within  which  the  proper- 
ly is  situate.  1  am  not  called  upon  now  to  consider  the  case  which  Mr. 
Jacob  has  put,  of  a  house  standing  partly  in  one  district  and  partly  in  another. 
All  this  property  is  in  one  district. 

The  company  give  notice  of  their  intention  to  take  certain  property,  the 
the  plan  of  which  is  attached  to  the  notice.  The  line,  as  shown  on  the  plan 
runs  through  the  yard  and  land  of  the  plaintiffs.  In  that  notice  the  com- 
pany place  themselves  in  the  character  of  persons  contracting  to  pur- 
chase with  the  plaintiffs.  The  parties  not  •having  come  to  an  agree-  [•125] 
ment,  the  company  resort  to  that  power  which  the  law  gives  them  of 
bringiog  the  case  before  a  jury ;  and  the  cour:ie  they  adopt  is  to  abandon  a 
large  part  of  the  land  included  in  their  notice,  and  to  include  in  the  precept 
a  large  part  of  it,  which  was  not  included  in  the  notice.  What  reference, 
then,  has  the  notice  to  that  upon  which  the  company  propose  to  take  the 
opinion  of  the  jury?  It  is  admitted  that,  as  to  that  part  of  the  land  which 
was  not  included  in  their  notice,  they  cannot  proceed  before  the  jury.  But 
what  are  the  jury  commanded  to  do  ?  They  are  cotimianded  to  inquire  what 
is  the  value  of  the  property  included  in  the  precept,  and  that  not  only  by 
description,  but  by  feet  and  inches  ;  and  they  have  no  authority  but  to  deter- 
mine the  value  of  the  lands  comprised  in  the  precept. 

The  act  requires  that  all  the  company  does  shall  be  pjreceded  by  a  no- 
tice ; — a  notice  of  that  which  is  to  be  the  subject  of  the  inquiry  before  the 
jury ;  and  if  I  were  to  hold  that  they  might  exclude  from  the  consideration 
of  the  jury  part  of  that  which  was  comprised  in  the  notice,  it  would  be  in 
the  power  of  the  company,  after  having  given  notice  to  take  particular  pro- 
perty, to  subdivide  that  property  into  as  many  subjects  of  inquiry  before  the 
jury  as  they  might  think  fit.  I  am  not,  therefore,  to  consider  difficulties  that 
might  arise  under  other  circumstances,  such  as  part  iiaving  been  agreed  on, 
and  part  not.  I  am  to  consider  the  case  of  one  entire  notice  applying  to  land 
wiihin  the  division  from  which  the  jury  are  summoned. 

I  find  no  authority  to  subdivide  the  contract,  as  the  company  have  done  in 
this  case,  and  that  without  any  new  notice  to  the  party,  who  has  no  means 
of  knowing  what  it  is  which  is  to  be  the  subject  of  inquiry  before 
the  jury.  If  the  company  could  do  that,  they  would  •not  be  bound  [•126] 
to  complete  their  contract,  and  when  the  parties  came  before  the  jury, 
the  owner  might  be  told  that  it  was  not  the  intention  of  the  company  to  take 
the  opinion  of  the  jury  upon  the  value  of  that  which  was  comprised  in  the 
notice,  but  upon  the  value  of  a  small  part  of  it  only  ;  for  if  they  are  not  bound 
by  the  notice,  they  may  take  the  jury's  opinion  upon  any  part  of  the  land, 
without  any  intimation  to  the  owner  as  to  what  part  that  is  to  be. 

It  is  said  that,  in  this  case,  no  inconvenience  of  that  kind  would  be  sus- 
tained, because  it  has  appeared  in  the  course  of  the  discussion,  here  in  court, 
irhat  part  of  the  property  the  company  intended  to  take ;  but  I  apprehend 
that  nobody  could  tell,  before  the  discussion,  what  it  was  as  to  which  the 
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opinion  of  the  jury  would  be  asked  ;  and  it  is  quite  obvious,  that  if  the  act 
gives  the  company  the  power  of  doing  what  they  were  about  to  do  here,  they 
were  not  bound  to  communicate  to  their  opponents  what  they  intended  to 
do;  and  if  so,  they  might  come  to  the  jury  and  ask  the  opinion  of  the  jury 
as  to  part  of  the  land  with  respect  to  which  the  other  party  had  no  notice. 

It  is  obvious  that  this  power  is  not  within  the  terras  of  the  act  of  parlia- 
ment, and  that  it  is  also  extremely  inconvenient  to  all  ()ersons  with  whom 
the  company  might  deal :  and  the  company  must  find  the  power  within  the 
act  of  parliament,  or  they  have  no  right  to  it  at  all.  The  proceeding  before 
the  jury  must  be  consistent  with  the  precept,  and  the  precept  must  be  con- 
sistent with  the  notice. 

Unfortunately,  therefore,  the  whole  of  yesterday  was  occupied  in  discus- 
sing a  question  upon  which  I  am  precluded  from  entering,  because  I 
[•127]  find  myself  under  the  *necessity  of  deciding  upon  the  preliminary 
point.  The  main  question  will  probably  come  before  me  again.  I 
hope  it  will  be  borne  in  mind  that  I  have  a  very  perfect  recollection  and  a 
very  full  note  of  the  argument  upon  it. 

Extend  the  injunction  against  proceeding  under  this  precept. 


Hoare  v.  JoHNSTONE.(a) 

1838  ;  November  6,  7. 

A  part  of  an  exception  may  be  allowed,  unless  it  be  bo  specially  framed  as  to  prevent  sach  partial 
allowance. 

On  the  argament  of  exceptions  to  the  master's  report,  an  objection  as  to  the  admissibility  of  evi- 
dence may  prevail,  although  it  does  not  form  the  subject  of  an  exception. 

This  case  came  before  the  court  on  exceptions  to  the  master's  report,  and 
the  principal  question  was,  whether  two  closes,  called  the  Upper  Justice  and 
Lower  Justice,  were  comprised  in  a  lease  of  some  prof)eriy,  of  the  rents  of 
which  the  master  had  been  directed  to  take  an  account. 

The  master  had  considered  that  both  the  closes  were  comprised  in  the 
lease,  and  had  taken  an  account  of  the  rents  of  them,  and  had  charged  the 
defendant  with  such  rents  accordingly. 

The  defendant  excepted  to  the  master's  report.  The  first  exception  af- 
firmed that  the  masier  ought  not  to  have  certified  that  the  two  closes  were 
demised  by  the  lease,  such  lands  not  being  comprised  therein  ;  the  second 
exception  affirmed  that  the  master  ought  not  to  have  taken  an  account  of  the 
rents  and  profits  of  the  two  closes,  "the  same  not  being  included  in 
[*128]  the  said  •decree  or  in  the  said  lease  f  and  the  third  exception  affirmed 
that  the  master  ought  not  to  have  charged  the  defendant  with  the  rent 
of  the  two  closes,  "  by  reason  of  the  said  lands  and  hereditaments  not  being 
contained  in  the  said  decree,  or  comprised  in  the  lease  to  the  defendant." 

(a)  The  rtportefsare  indebted  to  Mr.  Beavan  for  the  note  of  thiacAM. 
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Mr.  Wigram  and  Mr.  Elderton  contended,  that  as  it  appeared  clear  that 
the  close  called  the  Upper  Justice  was  included  in  the  lease  and  decree,  it 
was  immaterial,  for  the  purposes  of  these  exceptions,  whether  the  field  called 
the  Lower  Justice  was  included  or  not,  as  the  exceptions  must  fail,  if  it  was  not 
made  out  that  neither  of  these  closes  was  in  lease.    Pearson  v.  Knapp.(a) 

The  Solicitor  General,  and  Mr.  Beavan^  contra^  cited  Moore  v.  Lang- 
ford^{b)  and  were  stopped,  as  to  this  point,  by 

The  Lord  Chancellor,  who  said  that  there  was  no  doubt  than  an  ex- 
ception might  be  allowed  in  part,  unless  it  were  so  specially  framed  as  to  pre- 
Tent  it.[l] 


The  master,  as  appeared  from  his  report,  had  received  secondary  evidence 
ofa  deed,  no  reason  being  given  for  the  non-production  of  the  original.  No 
exception  had  been  taken  to  the  report  on  this  ground. 

The  Solicitor  General  and  Mr.  Beavan  objected  that  this  evidence  was 
ioadmissible,  and  must  be  rejected. 

•Mr.    Wigram  and  Mr.  Elderton  insisted,  that  it  was  not  com-    [•129] 
petent  for  the  defendant  to  take  this  objection,  since  he  had  not  ex- 
cepted to  the  master's  report  on  that  point ;  but 

The  Lord  Chancellor  rejected  this  evidence. 


Gardner  v.  Lachlan. 


1838;  May  5  ;  November  21. 

A.,  OB  behmlf  of  the  owaer  of  a  ship  entered  into  a  charter  party  with  6.,  by  which  6.  a^rreed  to 
pay  to  A.,  on  the  owner's  behalf,  a  certain  sum  for  freight.  The  owner  afterwards  atsigned 
all  the  freight  accruing  under  the  charter  party  to  C,  as  a  security  for  a  debt ;  and  C.  gave 
notice  of  the  assignment  to  A.  but  not  to  B.  The  owner  having  subsequently  become  bank- 
mpC,  it  was  held  that  the  arrears  of  freight  were  not  in  his  order  and  disposition  at  the  time  of 
hts  bankruptcy. 

Where  a  trader  assigns  a  debt,  the  only  person  to  whom  notice  of  the  assignment  need  be  given, 
In  order  to  vest  a  good  equitable  title  in  the  assignee,  is  the  party  from  whom  the  trader  was  to 
have  i«oeived  payment  of  the  money  ;  in  other  words,  the  party  holding  the  property  at  the 
order  and  disposition  of  the  trader. 

The  defendants,  the  assignees  of  John  Scott  a  bankrupt,  appealed  against 
the  decree  made  by  the  Vice-Chancellor  in  this  cause.  The  argument  and 
judgment  in  the  court  below,  first  on  a  motion,  and  afterwards  at  the  hear- 
ing, will  be  found  in  Mr.  Simons'  Reports,  where  the  material  facts  of  the 
case  are  stated  at  large.(c) 

Sir  W.  Home  and  Mr.  Koe,  for  the  appellants. 

Mr.  Jacob  and  Mr.  Stevens^  for  the  plaintiff. 

(«)  1  Mylne  &  Keen,  312.  (b)  6  Simons,  323.  (c)  6  Sim.  407  ;  aad  8  Sim.  123. 

(1]  Vide  HopkintM  v.  Bag$ter,  i  Yo.  &  Coll.  C.  C.  15. 
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Mr.  Richards^  for  the  defendant  Lachlan. 

The  arguments  urged  in  support  of  the  appeal  were  substantially  the  same 
as  had  been  resorted  to  before  the  Vice  Chancellor. 

The  following  authorities  were  cited ; — Schack  v.  Anthony^{d) 
[•130]  Ryall  v.  RowleSj{b)  Jones  y.  Gibbons,{c)  Ex  ^ parte  Kensington,{d) 
Ex  parte  Monro^{e)  Ex  parte  Tennyson^{g)  Ex  parte  Richard- 
son,{h)  Ex  parte  Newton^{i)  Ex  parte  Waithman,{k)  Smith  v.  Smitkj{l)  Tib- 
bits  V.  GeorgeJ{m)  Macbeath  v.  Haldimandj{n)  Ex  parte  Alderson,{o)  Ex 
parte  South,{p)  Douglas  v.  RussellJ^q)  Abbott  on  Shipping,  p.  163, 6th  ed. 


Nw.  21. — The  Lord  Chancellor  : — The  facts  of  this  case,  being  very 
fully  stated  in  the  two  reports  of  ii,  upon  different  stages  in  the  court  be- 
low,(r)  need  not  be  again  repeated.  The  only  question  is,  whether  the 
notice,  given  to  Lachlan,  of  the  assignment  made  to  the  plaintiff,  was  suffi- 
cient to  take  the  case  out  of  the  tenth  and  eleventh  sections  of  the  21  James  I. 
c.  19,  or  whether  notice  ought  also  to  have  been  given  to  the  Lords  of  the 
Admiralty ;  for  independently  of  this  objection,  no  question  can  arise  as  to 
the  plaintiff's  title. 

Scott  was  bona  fide  indebted  to  the  plaintiff,  and  being  pressed  for  pay- 
ment, by  an  indenture  of  the  13th  of  August,  1832,  he  assigned  to  the  plain- 
tiff all  the  freight  that  might  become  due  by  virtue  of  a  certain  charter  party 
under  which  a  ship  belonging  to  him  was  at  that  time  upon  her  voyage. 
On  the  27th  of  the  same  month  of  August,  notice  of  the  assignment  was 
served  by  the  plaintiff  upon  Lachlan,  to  whom  the  freight  was  by 
[•131]  the  charier  party  made  payable ;  and  on  the  15th  of  'January,  1833, 
Scott  became  bankrupt,  the  ship  having  completed  her  voyage  iu 
the  month  of  September,  1832. 

The  whole  question  turns  upon  the  charter  party,  and  the  rights  and  lia- 
bilities of  the  parties  under  it.  It  is  an  instrument  under  seal,  dated  the  20th 
of  March,  1832,  and  the  parties  to  it  are  the  Commissioners  of  the  Navy  and 
the  defendant  Lachlan ',  who  is  described,  indeed,  as  acting  for  and  on  be- 
half of  the  owners,  but  he  only  is  the  party  to  it.  Lachlan,  on  behalf  of  the 
owners,  thereby  enters  into  all  the  necessary  covenants  and  agreements ; 
and  in  consideration  of  the  covenants  and  conditions  being  performed  by 
Lachlan  on  behalf  of  the  owners,  the  Commissioners,  on  behalf  of  his  Majes- 
ty, covenant  and  ag^ree  to  pay  to  Lachlan,  on  behalf  of  the  owners,  certain 
freight;  one-half  to  be  paid  by  the  Lords  of  the  Treasury  upon  certificate  of 
the  ship  having  sailed,  and  the  remainder  by  the  Lords  of  the  Treasury, 
upon  the  production  of  proper  certificates  of  the  voyage  having  been  com- 


(a)  1  M.  &  S.  573. 
{d)  2  Vos.       B.  79. 
(A)  Buck,  480. 
(2;  2  Crom.  &  Mecs.  231. 
(o)  1  Mad.  53. 


(&)  I  VeB.  sen.  348. 
(0  6uck»  300. 
(0  2  Mont  &  Ayr.  51. 
(m)  5  Ad.  &  Ellis,  107. 
ip)  3  Swan.  392. 


(9)  4  Sim.  524 ;  and  1  Mynle&.  Keen,  4*^8. 


(c)  9  Yea.  407. 
{£)  Mont.  &.  Bligh,  67. 
(it)  2  Mont.  &  Ayr.  3^4. 
(n)  1  T.  R.  172. 

(r)  6  Sim.  407  and  8  Sim.  1 23. 
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pleted  and  the  conditions  performed  :  and  for  the  due  performance  of  all  the 
covenants  and  conditions  Lachian  bound  himself,  his  heirs,  executors,  and 
administrators,  nnto  the  Commissioners,  in  the  penal  sum  of  1000/.  At  the 
date  of  the  assignment  to  the  plaintiff,  part  of  the  freight  had  been  paid  ;  part 
was  not  payable,  and  notice  of  the  transaction  was  immediately  served  by 
the  plaintiff  upon  Lachian,  but  not  upon  any  other  person. 

When  the  doctrine  was  first  entertained  that  debts  due  to  a  trader  were 
within  the  21  James  I.  c.  19,  it  became  necessary  to  lay  down  some  rule  by 
which  such  property  might  become  capable  of  a  secure  assignment.  It  was 
considered  that  the  debt,  whilst  unpaid,  was  in  the  order  and  disposition  of 
the  trader,  inasmuch  as  he  could  demand  payment  of  it  when  due, 
or  direct  ^payment  to  be  made  to  any  other  person  ;  and  it  was  there-  [*132J 
fore  held  that  notice,  authorized  by  the  creditor,  to  the  debtor,  of  the 
fact  that  the  debt  had  been  assigned  to  another,  as  it  prevented  it  from  there- 
after being  so  in  the  order  and  disposition  of  the  trader,  would  prevent  the 
debt  from  being  within  the  operation  of  the  21  James  I. 

Such  are  the  reasons  upon  which  the  rule  is  rested  by  Mr.  Justice  Burnet 
and  Chief  Baron  Parker,  in  the  case  of  Ryall  y.  Rowles.{a)  In  Jones  v. 
(jibbons,{b)  Sir  William  Grant  seems  to  doubt  whether  there  was  sufficient 
ground  to  require  such  notice,  but  supposes  it  to  have  been  thought  requi- 
site, as  otherwise  the  debtor  might  safely  pay  the  money  to  the  person  who 
had,  without  his  knowledge,  ceased  to  be  his  creditor.  That  such  notice  to 
the  debtor  is  necessary,  cannot  now  be  questioned ;  but  the  ground  of  the 
rale  so  established  rests  wholly  upon  this,  that  the  party  to  whom  tl.e  notice 
is  to  be  given  is  the  party  from  whom  the  trader  was  to  receive  payment, — 
in  other  words,  the  party  holding  the  properly  at  the  order  and  disposition  of 
the  trader,  and  which  order  and  disposition  is,  for  the  future,  to  cease  in  con- 
sequence of  the  notice. 

Upon  this  principle,  no  notice  can  be  necessary  to  any  party  from  whom 
the  trader  is  not  to  receive  payment,  or  who  does  not  hold  any  property  at 
the  order  or  disposition  of  the  trader.    Did,  then,  the  Commissioners  of  the 
Navy,  the  Lords  of  the  Admiralty,  or  the  Lords  of  the  Treasury,  stand  in 
this  situation  in  the  present  case  ?    It  was,  it  seems,  for  another  purpose, 
made  known  who  were  the  owners  of  the  ship ;  but  for  the  purpo- 
se of  the  contract  Lachian  the  broker  was  the  *only  person  with    [*133] 
whom  the  public  officers  had  any  dealings.    To  him  they  looked  for 
the  performance  of  the  conditions,  and  to  him  alone  were  the  payments  of  the 
freight  to  be  made.    It  was  obviously  more  convenient  to  deal  with  one 
known  and  responsible  person  than  with  several  unknown  owners.    Did  this 
charter  party  give  to  the  owners  any  right  or  remedy  against  these  public 
officers  ?    The  form  in  which  it  was  made  was  obviously  adopted  to  pre- 
vent any  such  effect.[l]    In  Schacfc  v.  Anthovyj(c)  and  Lefevre  v.  Boj/le,{d) 

(m)  1  Vea.  sen.  pp.  364.  and  367.  (b)  9  Yes.  407. 

(r)  1 M.  &.  S.  573.  y^d)  3  B.  &  Adol.  877. 

[1]  Tide  Paley,  Pr.  &  Ag.  376,  and  note  of  Am.  ed.  Ibid. 
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the  attempts  to  establish  such  right,  and  to  enforce  a  remedy  on  behalf  of  the 
owners,  failed  ;  and  these  cases  prove  that  no  such  right  or  remedy  exists. 
When,  indeed,  the  freight  had  been  paid  to  Lachlan,  he  became  debtor  for 
the  amount.  Notice,  therefore,  was  very  properly  given  to  him,  but  was  not 
necessary  to  any  other  party.  If  any  cases  have  required  notice,  under  such 
circumstances,  to  any  other  party,  they  must  have  departed  from  the  reason- 
ing upon  which  the  rule  is  rested  in  Ryall  v.  Rowles  and  Jones  v.  Gibbons  : 
but,  upon  examining  the  cases  ciied,  I  do  not  find  that  they  have  done  so. 
I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  the  freight  in  ques- 
tion, and  that  the  Vice-Chancellor's  decree  is  right,  and  that  this  appeal  must 
be  dismissed  with  costs.[2] 


[•134]  *Taylor  t;.  Salmon. 

1838;  June  4,  5;  November  24. 

Decree  for  the  execution  of  a  leaae  to  the  plaintifisi  according^  to  the  terms  of  the  agpreement  entered 
into  between  the  two  defendants ;  it  appearing^  that  one  of  the  defendants  who  resisted  the  decree 
and  claimed  the  benefit  of  the  agrreement  for  himself,  acted  as  agent  of  the  plaintiffs  in  negotia- 
ting the  lease  from  his  co-defendant,  so  that  his  own  intention  was  immaterial ;  and  the  court  be- 
ing satisfied,  moreover,  upon  the  evidence,  that  the  real  object  and  understanding  of  the  con- 
tracting parties  was  an  agreement  for  a  lease  for  the  benefit  of  the  plaintifis. 

To  a  suit  by  the  directors  of  a  joint  stock  company,  on  behalf  of  themselves  and  all  other  the  share- 
holders, seeking  to  have  the  benefit  of  an  agreement  entered  into  by  an  agent  of  the  company, 
it  is  not  necessary  that  all  the  shareholders  should  be  made  parties. 

A  person  who  sets  up  a  title  adverse  to  the  company,  may  be  properly  made  a  defendant  in  such 
a  suit,  although  he  also  sustains  the  character  of  a  shareholder. 

This  was  a  suit  instituted  by  John  Taylor  the  elder  and  three  other  per- 
sons, described  as  directors  and  copartners  of  the  Dunalley  and  Tipperary 
Mining  Company,  on  behalf  of  themselves  and  all  other  the  co-partners  of 
the  company,  against  John  Salmon  and  Lord  Dunalley.  Its  object  was  to 
obtain  a  declaration  that  the  plaintiffs  and  their  co-partners,  the  other  mem- 
bers of  the  company,  were  entitled,  as  between  themselves  and  Salmon,  to 
have  the  benefit  of  a  certain  agreement,  which  Salmon  had  made  with  Lord 
Dunalley,  for  a  lease  of  such  parts  of  the  Dunalley  and  Tipperary  mines  as 
lay  under  Lord  Dunalley's  estates  in  the  county  of  Tipperary,  in  Ireland, 
and  a  declaration  that  Salmon  was  a  trustee  for  the  plaintiffs  in  respect  of 
such  agreement ;  and  that  Lord  Dunalley  might  be  decreed  to 'execute  a 

[2]  A  deed  of  assignment  by  way  of  mortgage,  was  made  of  a  ship  and  her  cargo.  The  ship 
was  on  her  voyage  at  the  time  of  the  assignment ;  the  parties  sent  notice  of  the  assignment  to  the 
master  of  the  ship,  and  the  master  delivered  up  possession  of  the  ship  and  carge  to  the  mortgagees, 
immediately  alter  her  return  from  the  voyage.  It  was  held,  that  the  equitable  title  of  the  mortga- 
gees to  the  cargo  was  perfected,  and  could  not  be  defeated  by  a  judgment  creditor  of  the  assignee, 
who  afterwards  sued  out  nfi,fa.  and  proceeded  to  take  the  ship  and  cargo  in  execution.  Langlon  v. 
Hmrton,  1  Hare,  54U. 
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lease  to  the  plaiiitifis,  in  trust  for  the  company,  according  to  the  terms  of 
snch  agreeoient. 

The  bill  stated,  among  other  things,  that,  in  making  the  agreement  in  ques- 
tion with  Lord  Dunalley  (the  terms  of  which  were  alleged  to  be  defined  with 
sufficient  precision,  by  reference  to  the  terms  of  a  former  lease  granted  by  his 
lordship  to  Messrs.  Hodgson,  and  by  the  subsequent  correspondence  and 
dealings  of  the  parties,)  Salmon  had  acted,  and  so  Lord  Dunalley 
well  knew,  merely  as  the  agent  and  on  the  behalf  of  "^the  plaintiff  [•ISS] 
Taylor  \  on  the  distinct  understanding,  however,  that  the  benefit  of 
the  agreement,  when  obtained,  should  be  communicated  to  a  joiilt  stock  com- 
pany, which  Taylor  was  then  projecting  for  the  purpose  of  working  the 
miiKs,  and  which  was  shortly  afterwards  organized  and  constituted  according- 
ly. The  bill  further  stated  (bat  it  was  part  of  the  arrangement  between  Taylor 
and  Salmon  that  the  latter  should  receive  a  j\d  share  in  the  proposed  joint 
Slock  company,  by  way  of  remuneration  for  his  services  in  negotiating  the 
lease  with  Lord  Dunalley. 

The  bill  alleged  that  the  profits  and  property  of  this  company  were,  by 
agreement  between  themselves,  considered  as  apportioned  into  128  shares, 
which  were  held  accordingly  by  the  plaintiffs  and  the  other  members  of  the 
company  in  different  proportions  as  among  themselves ;  that  such  other 
members  were,  in  the  whole,  more  than  forty  persons ;  and  that  their  num- 
ber was  so  great,  and  the  shares  in  the  company  (which  were  transmissible 
to  ezecntors  and  administrators,  and  were,  under  certain  restrictions,  lawfully 
tran^erable)  were  liable  to  be  so  dealt  with  in  the  way  of  trust  and  transfer, 
and  the  persons,  therefore,  who,  for  the  time  being,  might  be  members  of  the 
company,  were  so  liable  to  change  and  fluctuation,  that  it  was  not  practica- 
ble, without  the  greatest  inconvenience,  to  make  them  all  parties  to  the  suit ; 
and  that  to  do  so  would  render  it  in  fact  impoissible  to  prosecute  the  suit  to 
a  bearing.  The  bill  further  alleged  that  the  plaintiffs  were  the  directors  of 
the  company,  and  that  by  the  articles  constituting  the  company,  the  plain- 
ti^  as  such  directorsi  had  the  management  of  its  affairs,  and  were  entitled 
to  the  custody  of  all  the  documents  and  papers  belonging  to  the  company, 
and  had  full  authority  to  commence  and  prosecute  the  suit. 

*Tbe  defendant  Salmon,  by  his  answer,  among  other  things,  ad-  [*136] 
mitted  that,  on  the  6th  of  June,  1836,  an  agreement  was  entered  into 
between  himself  and  Lord  Dunalley,  which  was  in  the  form  of  a  latter  ad- 
dressed by  the  defendant  to  his  lordship,  and  a  memorandum  thereunder 
written  and  signed  by  Lord  Dunalley.  This  letter  (which  was  admitted  to 
have  been  drawn  up  and  signed  by  the  defendant  in  the  presence  of  Lord 
and  Lady  Dunalley,)  together  with  the  annexed  memorandum,  was  as  fol- 
lows:— 

**  London^  6th  Jtifte,  1836.  My  Lord : — ^Having  induced  a  company  to  un- 
dertake the  working  of  the  mines  on  your  lordship's  estates  in  the  county  of 
Tipperary,  Ireland,  on  the  terms  mentioned  when  1  had  the  honor  of  an  inter* 
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view  with  your  lordship  on  the  subject,  1  now  propose  for  themoixiiie  terms 
then  stated,  namely,  to  render  to  your  lordship  one-twelfth  of  the  produce  of 
the  merchantable  ore  on  the  bank  or  pit  mouth,  free  to  you  of  all  expenses, 
or  paying  you  the  value  thereof  in  money,  at  your  option  ;  you  giving  the 
usual  rights  in  mining  leases,  of  making  roads  and  water-courses,  erecting 
forges,  houses  for  engines,  machinery,  &c.  &c.;  you  giving  also  the  first  two 
years  free  of  all  royalties  or  dues.    I  have  the  honor,  &c.    John  Salmon. 

"  The  Right  Honorable  Lord  Dunalley,  &c.  &c." 

"  I  hereby  agree  to  enter  into  a  lease  according  to  the  above  proposal,  to  be 
drawn  by  Mr.  Barrington  upon  the  first  fit  time ;  and  said  lease  to  be  upon 
the  same  terms  as  that  granted  by  me  to  Messrs.  Hodgson  &  Co. 

"  6/A  Ju7ie^  1836.  Dunalley." 

The  defendant,  by  his  answer,  further  said,  that  Lord  Dunalley  intended 
to  benefit  the  defendant  exclusively  by  granting  him  a  lease,  and  that 
[*137J  the  agreement  'signed  by  his  lordship  was  expressly  made  to  grant 
such  lease  to  the  defendant,  and  to  no  other  person.  The  defendant, 
by  his  answer,  also  insisted  that  the  agreement  with  Lord  Dunalley  was  made 
by  the  defendant  in  his  own  name,  and  on  his  own  behalf,  and  that  he  was 
not  to  be  considered,  when  he  entered  into  it,  as  treating  as  the  agent  and  on 
the  behalf  of  the  plaintifi*  Taylor,  or  of  the  company  ;  and  he  therefore  claim* 
ed  the  exclusive  benefit  of  such  agreement, •and  insisted  that  the  plaintiffs 
never  had  any  claim  or  title  thereto. 

The  defendant  Lord  Dunalley  by  his  answer  stated,  amongst  other  things, 
that  he  was  ready  and  willing  to  perform  the  agreement  on  his  part,  and  to 
accept  the  plaintiffs  as  the  sole  lessees  thereunder,  in  trust  for  the  company ; 
but  that  he  was  advised  that,  by  reason  of  the  claims  set  up  by  the  defendant 
Salmon,  he  could  not  do  so  with  safety  except  under  the  direction  of  the 
court. 

The  document  constituting  the  agreement  was  proved  as  an  exhibit,  and 
produced  at  the  hearing  of  the  cause,  when  it  appeared  that  the  words  which 
are  before  printed  in  italics  were  underscored  in  the  original  letter. 

The  decree  of  the  Vice-Chancellor  ordered  that  the  defendant  Lord  Dun- 
alley  should  execute  to  the  plaintiffs,  or  to  the  plaintiff  Taylor,  in  trust  for 
the  company,  a  lease  of  the  mineral  property  in  question,  according  to  the 
terms  of  the  agreement  of  the  6th  of  June.  1836;  and  that  the  defendant 
Salmon  should  deliver  up  the  agreement  to  the  plaintiffs,  and  be  restrained 
by  perpetual  injunction  from  attempting  to  enforce  such  agreement  specifi- 
cally against  Lord  Dunalley,  and  from  commencing  or  prosecuting  any  legal 
proceedings  against  the  plaintiff  Taylor  or  Lord  Dunalley  in  respect  thereof, 

and  that  he  should  pay  the  costs  of  the  suit. 
[*138]        *The  defendant  Salmon  appealed  against  the  whole  of  this  decree, 
and  by  his  petition  of  appeal  insisted,  among  other  things,  that  the 
f  uit  was  defective  for  want  of  parties,  inasmuch  as  all  the  shareholders  of 
the  company  ought  to  have  been  before  the  court. 
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The  Solicitor  General,  Mr.  Wakefield  and  Mr.  Wray.  in  support  of  the 
appeal. 

Mr.  Wi^am  and  Mr.  Loftus  Wigram,  in  support  of  the  decree. 

Mr.  SharpCj  for  Lord  Dunalley. 

The  general  effect  of  the  evidence  by  which  the  plaintiffs'  case  was  es- 
tablished, and  the  principal  topics  of  argument  upon  which  the  appellant 
relied,  are  stated  and  considered  in  the  judgment. 


Nov.  24. — The  Lord  Chancellor  : — I  find  that,  upon  the  hearing  of 
this  appeal,  I  made  the  following  memorandum  in  my  note  book  ; —  **  I  think 
the  judgment  must  be  affirmed.  •  The  evidence  proves  that  the  contract  was 
on  behalf  of  the  company,  and  the  decree  leaves  untouched  any  claim 
vbich  the  defendant  may  have  against  the  company." 

Upon  again  examining  the  papers  in  this  case,  this  opinion  has  been  con- 
finned.  It  was  well  observed  at  the  bar,  that  as  Lord  Dunalley  does  not 
object  to  granting  the  lease  to  the  company,  the  question  is  not  whether  the 
the  plaintiffs  have  made  out  their  case,  but  whether  the  defendant  Salmon 
has  made  out  a  title  to  have  the  lease  made  to  himself  in  preference  to  the 
plaintiffs.  I  am,  however,  of  opinion  that  the  plltintiffs'  evidence 
proves  their  own  case  and  disproves  that  set  up  by  the  'defendant  [*139] 
Salmon.  If  Salmon,  at  the  time  when  he  entered  into  the  agreement 
with  Lord  Dnnalley,  was  acting  as  the  agent  for  the  plaintiff  Taylor,  in  ne- 
gotiating for  the  lease,  it  is  not  material  whether  at  that  moment  he  intended 
that  the  agreement  should  be  for  the  benefit  of  the  plaintiff  or  for  his  own ; 
because  in  either  case  the  plaintiff  would  be  entitled,  as  against  him,  to  the 
benefit  of  the  contract ;  Wilson  v.  Hart  ;(a)  Lees  v.  Nuttall  ]{b)  Maclean 
V.  I)unn,{c) 

It  appears,  however,  from  the  evidence,  that  the.idea  of  taking  the  lease  for 
his  own  benefit  had  not  occurred  to  the  defendant  until  after  the  agreement 
had  been  entered  into  with  Lord  Dunalley  :  for,  in  his  proposal  of  the  6th 
of  June,  1836,  he  tells  Lord  Dunalley  that  he  had  induced  a  company  to.un- 
dertake  the  working  of  the  mines,  and  then  says,  "  I  now  propose  for  them," 
meaning  by  the  word  "  them,''  as  I  understand  it,  the  company,  and  not,  as 
was  contended,  the  mines.  So  early  as  the  1st  of  December,  1S35,  the  de- 
fendant offers  to  the  plaintiff  Taylor  his  services,  as  agent,  to  procure  for  the 
plaintiff  and  his  friends  *'  the  possession  of  concerns"  to  forward  their  mining 
undertakings ;  and  in  his  letter  of  the  1st  of  January,  1836,  referring  to  some 
works  of  his  own  which  he  offered  to  the  plaintiff,  he  speaks  of  parting  with 
a  portion  of  them  ;  and  in  the  same  month  John  Taylor  the  younger,  (who 
is  the  son  of  the  plaintiff  Taylor,)  having  gone  to  Ireland  to  inspect  the  mines, 

(«)  1  J.  B.  Moore,  45. 

(t)  1  RiiM.  Sl  Mylne,  53.    ThU  case  was  affirmed,  on  appeal,  by  Lord  Brongliam,  on  the  20Ui 
oTFebraaiT,  1834. 
(c)  4  Biiif .  73S. 
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the  defendaut  Salmon  told  him  that  he  could  procuie  them  for  the  plalntifi^ 
and  offered  to  put  him  in  possession  of  them.     The  supposed  variance  be- 
tween the  evidence  of  Abraham  Francis  and  John  Taylor  the  youug^ 
[*140]    er  upon  this  subject  is  not  material ;  both  agreeing  that  the  ^defendant 
offered  to  procure  for  the  plaintiff  the  grant  of  the  mines.    The  let- 
ter of  the  6th  of  June,  1836,  refers  to  some  prior  conversation  between  the 
defendant  Salmon  and  Lord  Dunalley  upon  the  subject  of  the  mines,  whicli 
is  probably  wliat  is  alluded  to  in  the  deposition  of  John  Taylor  the  younger ; 
but  that  letter  also  proves  that  no  agreement  had  been  concluded.    On  the 
18th  of  March,  1836,  the  defendant  Salmon  applies  to  know  what  the  plain- 
tiff  Taylor  would  wish  to  do  about  the  mines.    The  mission  of  the  plaintiff* 
Taylor  to  Ireland  followed ;  then  came  the  agreement  with  Lord  Dunalley 
of  the  6th  of  June,  which  is  communicated  to  the  plaintiff  Taylor  by  the  de- 
fendant by  a  letter  of  that  day,  in  which  he  says,  ^'  I  have  agreed  with  Lord 
Dunally,  and  expect  letters  of  agreement  from  the  other  parties  daily.    His 
Lordship  gave  me  every  assistance  to  enable  me  to  agree  with  them.*'    The 
other  parties  here  referred  to  were  a  Mr.  O'Brien  and  a  Mr.  Newenham,  who 
were  proprietors  of  mines  contiguous  to  those  of  Lord  Dunalley,  and  which, 
though  not  in  question  in  this  causei  constitute  an  important  feature  in  the 
case  by  way  of  evidence :  for,  as  to  those  mines,  it  is  not  in  dispute  that 
Salmon  was  employed  by  the  plaintiff  Taylor,  and  acted  as  his  agent  to  pro- 
cure leases  for  him,  and  that  the  whole  was  to  constitute  one  adventure. 
Accordingly,  the  defendant  Salmon,  in  writing  to  the  agents  of  Mr.  Newen- 
ham,  on  the  9th  of  June,  1836,  after  speaking  of  the  agreement  with  Lord 
Dunalley,  goes  on  to  say  that  the  company  for  whom  he,  Salmon,  was  nego- 
tiating; were  prepared  to  work  a  lead  vein  of  Mr.  Newenham,  upon  getting  an 
undertaking  from  him  to  perfect  a  lease  of  his  royalties  on  the  terms  agreed 
upon  with  Lord  Dunalley :  and  on  the  I4th  of  the  same  mouth  Mr.  Newen- 
ham states  his  readiness  to  let  the  lead  mine  to  a  respectable  company.    And 
yet  Salmon,  in  his  letter  to  Mr.  Newenham  of  the  24th  of  June,  speaks  of 
his,  Salmon's,  taking  a  lease ;  clearly  proving  that  in  this,  ^s  in  the 
[*141]    case  of  Lord  *Dunalley's  mine,  when  speaking  of  himself,  he  does 
not  mean  himself  as  dealing  for  his  own  benefit,  but  as  negotiating 
for  the  others.    So  in  the  letter  to  Mr.  Newenham's  agent:*,  of  the  9th  of 
July,  he  says,  "  More  than  a  twelfth  I  will  not  give ;  the  mine  will  not  afford 
it ;" — though  in  the  same  letter  he  speaks  of  an  offer  having  been  made  to 
Mr.  Taylor  at  a  tenth.     It  is  proved  that  the  plaintiffs  by  their  agents,  were 
put  into  possession  of  Lord  Dunalley's  mines  in  the  middle  of  August,  1B36, 
and  commenced  working  them  ;  and  that  the  defendant  Salmon  was  inform- 
ed of  that  fact  at  latest  in  the  month  of  September.    Yet,  in  his  subsequent 
letter,  he  makes  no  observation  upon  it. 

Such  is  the  evidence  on  the  part  of  the  plaintiffs  (for  none  was  offered  by 
the  defendant,)  independently  of  admissions  by  Salmon  at  a  public  dinner, 
and  of  his  receiving  money  from  the  plaintiff  Taylor  on  account  of  his  ex- 
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peaaes :  and  such  evidence,  I  think,  clearly  makes  out  the  plaintiffs'  case ; 
and  that  the  appellaut,  if  he  had  been  the  plaintiff  seeking  a  specific  perfor- 
mance against  Lord  Dunalley  and  to  have  the  lease  executed  to  him,  could 
not  have  succeeded. 

The  appellant,  however,  sets  up  certain  objections  to  the  plaintiffs'  title  to 
a  decree ;  and  first  he  objects  that  all  the  members  of  the  company  on  whose 
behalf  the  bill  is  filed  are  not  parties  to  the  suit  I  have  before  taken  occasion 
to  ob6erve(a)  that  I  thought  it  the  duty  of  this  court  to  adapt  its  practice  and 
course  of  proceeding  as  far  as  possible  to  the  existing  state  of  society,  and  to 
apply  its  jurisdiction  to  all  those  new  cases  which,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually  arise,  and  not,  from 
too  strict  an  adherence  to  forms  and  rules  established  under  very  *dif-  [*142] 
ferent  circumstances,  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy. 

I  am  not,  however,  in  this  case  called  upon  to  act  upon  this  principle,  as 
I  find  decisions  already  made  which  are  amply  sufficient  to  support  the  plain- 
tiffs' right  to  sue  in  the  form  they  have  adopted.  That  where  the  parties  inter- 
ested are  numerous,  andthe  suit  is  for  an  object  common  to  them  all,  some  of 
the  boyd  may  maintain  a  bill  on  behalf  of  themselves  and  of  the  others,  is  es- 
tablished.[l]  This  was  not  disputed  :  but  it  was  said  that  the  plaintiff  ought 
to  have  produced  the  deed  constituting  this  company.  I  cannot  think  that 
necessaryi  when  I  find  the  appellant,  in  the  documents  which  are  in  evidence, 
describing  his  employers  as  a  mining  company,  and  when  it  is  proved  that 
he  stipulated  for  a  ^^d  share. 

It  was  then  said  that  Salmon  was  to  be  a  shareholder  for  a  g'^d  part,  and  that 
the  plaintiffs  cannot  sue  on  his  behalf.  But  that  is  confounding  the  two 
characters  of  Salmon,  the  one  of  a  shareholder, — and  as  such,  the  bill  is  on 
his  behalf;  and  the  other,  that  which  he  has  assumed,  of  a  person  setting 
up  a  title  adverse  to  the  company  of  which  he  was  to  be  a  shareholder.  The 
plaintiffs  say  that  they  were  to  have  the  lease,  and  the  defendant  an  interest 
in  the  adventure  equal  to  a  ^^d.  The  defendant  says  that  he  was  to  have 
the  lease,  and  the  plaintiffs  some  interest  in  it.  Let  this  issue  be  tried  by  the 
fact,  on  whose  behalf  was  the  derivative  interest  stipulated  for  ?  On  behalf 
of  the  defendant,  as  he  admits  and  insists.  But  if  he  was  to  have  the  lease, 
what  was  the  agreement  for  the  derivative  interest  for  the  company? 

It  was  then  said  that  the  decree  ought  to  have  provided  for  this  deriva^ 
tive  interest  for  the  defendant.      The  decree,  however,  does  not  interfere 

(«)  See  Mare  ▼.  Malachy,  1  Myloe  &  Craig,  559  ;  [Turner  v-  Borlaee,  11  Sim.  20.] 
[Ij  Vide  WallwoTth  ▼.  Holt,  post  619.  Hichens  t.  Congreve,  4  Rnss.  562,  577,  n.  1.  Preaion 
▼.  Tk€  Grand  ColUer  Dock  Company,  11  Sim.  327.  Gray  v.  Chaplin ^  1  Sim.  &  Stu.  267,  272i 
9.  2.  Sobmson  ▼.  Smith,  3  Paige,  233.  Walker  v.  Devereaux,  4  Paige,  229.  Turner  ▼.  Bar- 
late,  11  Sim.  17.  1  Sim.  44,  n.  1.  2  Sim.  387,  n.  1.  1  Keen,  33,  n.  1.  Bat  see  Blain  v.  Agiur,  1 
Sim.  37.  Lang  ▼.  Yonge,  2  Sim.  369.  Ezana  ▼  Stokee,  1  Keen,  24.  These  cases  were  how- 
ever aaterior  in  date  to  the  decisions  of  Lord  Cottenham  in  the  case  in  the  text,  and  in  WaUworth 
V.  HoUf  qbi  sap. 


143  OASES  IN  CHANCERY. 


]838.~Terrand  y.  Hamer. 


[•143]  with  or  affect  the  'interests  of  the  shareholders,  inter  se  ;  but  only 
decides  and  directs  that  the  lease  shall  be  granted  to  them  or  for  their 
benefit.  The  statute  of  frauds  was  also  relied  upon  hy  the  defendant ;  but  in 
the  position  of  these  parties  that  objection  cannot  prevail,  and  the  defendant- 
has  not  raised  that  point  by  his  answer. 

I  am  for  these  reasons,  of  opinion  that  the  Vice-Chancellor's  decree  was 
right,  and  1  therefore  dismiss  the  petition  of  appeal  with  costs.[2] 


FfiRRAND  V,  Hamer  and  Curzon. 

1838  ;  December  17,  22. 

The  commoD  injanetioD  hariDg  issued  a^rainst  odo  of  two  defendaats  for  want  of  answer,  the  plain - 
tiffafterwards,  by  an  order  of  course,  obtained  leave  to  aoi'snd  without  prejudice  to  the  injunc- 
tion. Such  an  order,  it  seems,  is  not  irreg^ular  ;  and  at  any  rate  cannot  be  impeached  by  the  defen- 
dant against  whom  no  injunction  has  issued. 

This  was  a  motion  on  the  part  of  the  defendant  Hamer,  that  an  order 
made,  as  of  course,  at  the  Rolls,  giving  the  plaintiff  liberty  to  amend  his  bill, 
without  prejudice  to  the  common  injunction  which  he  had  obtained  against 
the  other  defendant  Curzon,  might  be  discharged  for  irregularity. 

The  Solicitor  General  and  Mr.  Hetherington^  for  the  motion. 

Mr.  MonrOj  contra. 

The  grounds  on  which  the  application  was  rested  are  so  fully  stated  and 
considered  in  the  judgment,  that  any  separate  report  of  the  argument  would 
be  superfluous. 


Dec.  22. — The  Lord  Chancellor: — In  this  case  the  common  injunc- 
tion was  obtained  against  the  defendant  Curzon  for  want  of  his 
[*144]  answer.  *The  defendant  Hamer,  against  whom  no  injunction  was 
obtained,  answered ;  and  the  plaintiff  then  obtained,  at  the  Rolls,  as 
of  course,  an  order  to  amend,  without  prejudice  to  the  injunction.  The  de- 
fendant Hamer  now  moves  to  set  this  order  aside  for  irregularity,  contending 
that,  after  a  common  injunction,  there  can  be  no  amendment  without  preju- 
dice to  the  injunction,  except  upon  a  special  motion. 

The  defendant,  who  makes  the  motion,  is  n^t  affected  by  the  injunction. 
As  to  him,  therefore,  the  order  is  simply  an  order  to  amend.  If  the  practice 
were,  as  contended  for,  it  does  not  appear  how  the  defendant,  not  restrained, 
could  complain  of  the  order.  But  if  he  could,  it  would  strongly  exemplify 
the  inconvenience  of  such  a  practice.     There  may  be  a  case  of  injunction 

fS]  A  bill  may  be  brought  by  the  present  directors  of  a  joint  stock  company,  on  behalf  of  them. 
eeWesand  all  others  the  members  of  the  company,  against  the  former  directors  of  the  company, 
for  the  porpose  of  being  relieved  against  a  fraud  in  which  all  the  former  directors  are  alleged  to 
hftve  been  inyolyed.    Benwn  t.  Heathornef  1  Yo.  &,  Coll.  C.  C.  336. 
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against  one  defendant  only,  with  which  the  other  defendants  may  be  wholly 
unconnected,  and  yet  that  defendant  being  subject  to  an  injunction  by  de- 
fault, the  plaintiff  cannot  (according  to  this  argument)  amend  his  bill,  as 
against  the  other  defendants,  without  a  special  motion,  although,  as  between 
them  and  the  plaintiff,  the  motion,  when  specially  made,  could  not  be  re- 
fused, they  having  nothing  to  do  wi(h  the  injunction. 

There  does  not,  therefore,  seem  to  be  any  absolute  necessity  for  determin- 
ing the  general  question  which  has  been  raised,  namely,  whether  it  be  a  mo* 
tioQ  of  course  for  a  plaintiff,  after  a  common  injunction  and  before  answer,  to 
obtain  an  order  to  amend  his  bill  without  prejudice  to  the  injunction.  No 
case  has  been  found  in  which  this  point  has  been  expressly  decided :  but  there 
are  several  in  which  Lord  Eldon  and  Sir  John  Leach  have  stated  and  assumed 
the  practice  to  be,  that  by  such  an  amendment  the  injunction  is  lost.  The 
actnal  practice  is  stated  to  be  exactly  the  reverse,  and  it  is  stated  that 
it  has  been,  *and  is,  the  practice  to  give,  under  such  circumstances,  [*146] 
upon  motions  of  course,  orders  for  leave  to  amend  without  preju- 
dice to  the  injunction,  if  Lord  Eldon's  opinions  had  been  decisions  upon 
the  point,  after  argument  and  inquiry  into  the  practice,  I  should  not  have 
hes  itated  to  act  upon  them :  but  questions  of  this  kind  depend  so  entirely 
upon  the  actual  practice,  that  the  dicta,  even  of  Lord  Eldon,  without  such 
argumenr,  ought  not  to  exclude  a  full  investigation  of  the  question. 

Although  no  decisions  upon  the  very  point  are  to  be  found,  there  are  some 
acknowledged  rules  of  practice  furnishing  strong  analogiies.  Many  cases 
prove  that,  after  exceptions  to  an  answer  allowed  or  submitted  to,  the  plain* 
tiffs  may  amend,  as  of  course,  without  losing  the  injunction,  and  tliat,  al- 
though the  order  be  nut,  in  terms,  without  prejudice  to  the  injunction ; 
Mayne  v.  Hochin,{a)  Adney  v.  Flood,{b)  Dipper  v.  Dvrani,{c)  Sharp  v. 
Ashion,{d)  a  case  which  also  shows  that  the  practice  is  different  as  to  a  re- 
amendment. 

It  is  also  the  undisputed  practice,  that  after  a  special  injunction  the  plain- 
tiff may  amend  his  bill  by  motion  of  course,  and  not  prejudice  his  injunction ; 
Mason  v.  Mwray^e)  Pratt  v.  Archer.(g)  In  Mair  v.  Thellussm,{h)  and 
in  Sharp  v.  Ashtoriy  it  appears  that  an  injunction  had  been  obtained  before 
answer ;  it  does  not  appear  that  any  motion  was  made  to  amend  without 
prejudice ;  but  the  question  as  to  amending  without  prejudice  arose  upon  the 
plaintiff's  motion  for  three  weeks  further  time  to  answer ;  and  the  plaintiff, 
upon  that  motion,  asked,  that  if  it  should  be  granted,  he  might  be  at  liberty 

to  amend  his  bill* 

•In  Pratt  v.  Arch€r,(i)  Lord  Eldon  is  represented  as  having  said,  [•146] 
that  where  an  injunction  had  issued  on  account  of  delay,  notice 

(•)  1  Dick.  255.  (6)  1  Mad.  449.  (c)  3  Mer.  465. 

(4  3  y.  &.  B.  144.  («)  2  Dick.  536.  (jg)  1  Sim.  &  S.433. 

(i)  3  v.  &  &  145,  n.  <0  1  Sim.  &  S.  433. 
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must  be  given,  and  the  proposed  amendment  stated ;  hpt  it  does  not  appear 
whether  lie  i?«lluding  to  an  amendment  before  or  after  answer. 

In  Home  v.  Watscnjlji)  the  question  was  with  respect  to  the  regularity  of 
an  order  of  course  for  an  injunction,  upon  an  amended  bill,  the  injunciion 
upon  the  original  bill  having,  as  it  was  assumed,  been  lost  by  amendment ; 
but  the  order  to  amend  was  not  without  prejudice  to  the  injunction. 

In  Davis  v.  Davis,{b)  the  present  Vice-Chancel  lor  assumes  that  the  com- 
mon injunction  is  lost  by  amending,  the  order  not  being  without  prejudice  to 
the  injunction ;  but  whether  such  order  is  to  be  obtained  specially  or  of 
course  is  left  untouched  ;  and  the  same  observation  applies  to  what  bis  honor 
says  in  the  before  mentioned  case  of  Home  v.  Watson* 

There  certainly  seems  to  be  an  inconsistency  in  so  special  an  order  as  an  order 
to  amend  without  prejudice  to  an  injunciion  being  granted  upon  a  motion  of 
course.  If  an  amendment  before  answer  does  not  prejudice  an  injunction, 
the  reservation  is  unnecessary  ;  and  ifit  could,  without  a  special  reservation, 
it  seems  strange  that  the  plaintiff  should  be  at  liberty  to  introduce  such  reser- 
vation without  the  authority  of  the  court.  If  the  motion  be  of  course,  those 
words  must  have  been  improperly  introduced. 

That  an  amendment  affected  any  injunction  seems  to  have  been  a 
[•147]  novel  proposition  to  Mr.  Dickens  in  Mason  •v.  Murray  ;{c)  al- 
though the  immediate  question  was  that  of  a  special  injunction ;  for 
no  distinction  is  made  by  Mr.  Dickens  or  Lord  Bathurst  between  special  and 
common  injunctions.  And  that  the  rule  there  laid  down  was  understood  as 
applying  to  common  injunctions,  appears  from  Hinde's  Practice  (published 
in  1785,  only  eight  years  after  the  case  of  Mason  v.  Murray^)  where  there 
is  this  passage;—'*  If  any  injunction  hath  been  obtained  for  default  of  ap- 
pearance or  of  answer,  and  plaintiff  amend  his  bill,  upon  coming  in  of  de- 
fendant's answer,  defendant  must,  after  answer  to  the  amendments,  move  to 
dissolve  the  injunction  nisi  ;  for  the  injunction  is  not  dissolved  by  plaintiff's 
amending  his  bill,  or  by  defendant's  answer  thereto ;  and  if  after  answer, 
and  before  the  injunction  be  dissolved,  defendant  incur  a  breach  thereof,  he 
may  be  committed.  This  was  determined  in  the  case  of  ilfo^on  v.  Murray^ 
per  Lord  Bathurst."((/)  In  the  Practical  Ilegister,(e)  there  is  this  passage; — 
'•  Said  mending  a  bill  never  moves  or  touches  an  injunction."  The  words 
*'  Sed  qumre  7^'  are  added,  but  that  is  not  part  of  the  original  work. 

In  modern  cases  it  is  said  that  the  injunction  is  gone  by  amending  the 
bill ;  but  that  seems  to  be  inconsistent  with  the  general  rule,  that  an  injunc- 
tion once  issued  cannot  be  discharged  without  an  order  for  that  purpose, 
which  is  founded  upon  Lord  Bacon's  order,  and  other  subsequent  orders. 
Many  collateral  matters  may  afford  unanswerable  grounds  for  dissolving  an 
injunction,  but  do  not  of  themselves  effect  the  dissolution.    A  plea  allowed, 

(a)  2  Sim.  85.  (&)  2  Sim.  515.  (c)  3  Dick.  536. 

(d)  Page  33.  (e)  P.  243,  WyaU's  edit 
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a  dismissal  of  the  biHi  an  abatemeat  of  the  suit,  do  not  dissolve  an  injunction  ; 
but  an  order  for  that  purpose  must  be  obtained,  as  observed  by  Mr. 
Dickens  'in  bis  report  to  Lord  Balhurst  in  Mason  v.  Murray.  It  is  [*\iS\ 
inconsistent  with  the  terms  of  the  common  injunction  ''  until  answer 
and  further  order,"  that  the  injunction  should  be  lost  by  an  amendment  of 
the  bill.  If  the  plaintiff's  amendment  gave  to  the  defendant  a  right  to  have 
the  injunction  dissolved,  it  would  seem  that  he  ought  to  obtain  an  order  for 
that  purpose ;  but  no  such  form  of  order  has  been  produced.  Patton  v. 
Panion^{a)  was  the  case  of  an  amendment  after  answer ;  and  an  order  to  dis- 
solve the  injunction,  upon  the  ground  of  the  amendment  was  thought  neces- 
sary. Some  amendments,  such  as  striking  out  the  prayer  for  the  injunction, 
may  make  it  impossible  that  the  injunction  should  be  continued  ;  yet  it  must 
be  generally  immaterial  what  the  amendments  are,  with  reference  to  an  in- 
junction for  default,  the  merits  of  which  can  never  be  discussed  so  long  as 
the  default  continues 

It  is  the  acknowledged  practice  of  the  court,  as  I  before  observed,  that  if  a 
defendant,  after  a  common  injunction,  puts  in  an  insufficient  answer,  the  * 
pbintiff  may  amend,  without  prejudice  to  the  injunction,  by  a  common  order 
to  amend.  Why  should  a  plaintiff  who  has  delayed  his  amendment  till  after 
the  defendant  has  put  in  an  answer,  though  insufficient,  be  in  a  better  situation 
than  a  plaintiff  who  takes  an  earlier  opportunity  of  amending  his  bill  before 
any  answer  has  been  put  in?  Suppose  several  defendants,  and  a  comnion 
injunction  against  all — one  answers — and  his'answer  is  insufficient— 4ind 
then  tbe  plaintiff  amends  by  motion  of  course.  The  injunction  clearly  con- 
tinues as  against  the  defendant  who  has  answered ;  can  it  be  lost  as  against 
those  who  have  not  1  The  registrars  have  furnished  me  with  a 
case  in  which  those  circumstances  occurred  ;  Phillips  v.  Moule  and  [*149] 
another^  of  the  2d  of  May,  1822.(6)  An  injunction  was  there  ob- 
tained against  the  defendants  to  stay  proceedings  at  law ;  the  defendant 
Houle  put  in  his  answer,  to  which  the  plaintiff  took  exceptions,  and  the  de- 
fendant submitted  ;  and  the  defendant  not  having  put  in  his  further  answer 
and  the  other  defendant  being  in  contempt  for  want  of  his  answer,  an  order 
vas  obtained  that  the  plaintiff  be  at  liberty  to  amend  his  bill  without  costs, 
amending  the  defendants'  copies,  and  that  the  defendant  Moule  answer  the 
amendments  and  exceptions  at  the  same  time,  and  that  the  said  amendments 
be  without  prejudice  to  the  injunction. 

In  the  «tate  of  obscurity  in  which  the  printed  reports  leave  this  question, 
I  have  been  desirous  of  ascertaining  what  has  been  the  actual  practice ;  and  I 
am  informed  by  the  registrars  (all,  I  believe,  with  the  exception  of  Mr.  Col. 
ville,)  that  they  do  not  find  any  decided  cases  upon  the  point :  but  (with  the 
exception  I  before  mentioned)  they  consider  the  practice  to  be,  that  the  order 
to  amend  before  answer,  after  a  common  injunction,  without  prejudice  to  the 

(m)  3  AMt  651.  (i)  Reg.  Lib.  B.  foL  1017. 

Vol.  IV.  .12 


149  CASES  IN  CHANCERY. 

II  -  — 

1838.— Bowes  v.  Fernie. 

injunction,  is  an  order  of  course.  I  am  also  informed  by  Mr.  Murray,  who 
has  been  eighteen  years  at  the  Rolls,  that  when  he  first  came  there,  he  found 
it  to  be  the  constant  practice  to  grant  such  orders  as  of  course  ;  and  that  he 
has  ever  since  continued  (o  give  such  orders ;  but  that,  having  understood, 
about  three  years  ago,  that  some  question  had  been  made  as  to  their  regula- 
rity, he  has,  since  that  time,  upon  giving  such  orders,  infornied  the  parties 
applying,  that  they  must  take  the  order  at  the  peril  of  its  being  disputed,  but  that 

he  has  not  known  of  any  application  to  discharge  any  such  order. 
[*1^0]        *This  information  I  must  consider  to  be  conclusive  as  to  the  actual 

practice.  There  is  no  decision  against  it,  or  directly  for  it ;  but  the 
analogy  between  this  case  and  the  case  of  an  amendment  after  an  insufficient 
answer  is  very  strong.  From  the  case  of  Mason  v.  Murray^  it  appears  that, 
in  the  year  1777,  no  distinction  was  recognized  upon  this  point  betweea 
special  and  common  injunctions.  No  decision  of  a  subsequent  date  has  been 
produced  establishing  any  distinction,  and  the  practice  appears  to  have  been 
the  same  as  reported  by  Mr.  Dickens  in  that  year.  Against  this  there  are 
dicta  of  the  highest  authority ;  but  in  none  of  the  cases  in  which  those  dicta 
are  to  be  found  was  the  point  before  the  court  for  judgment.  There  are,  in- 
deed, cases  in  which  it  seems  to  have  been  assumed  that  the  application 
must  be  by  a  special  motion,  but  none  deciding  that  an  order  as  of  course 
for  that  purpose  is  irregular. 

The  motion  must  be  refused,  but  without  costs.fl] 


Bowes  v.  Fernie. 

1838  ;  December  13,  14,  17. 

Award  held  bad,  and  set  aside  ;  first,  because  the  arHtraton  bad  awaided  on  a  matter  which 
not  referred  to  them,  and  what  they  bad  so  awarded  without  aatbority  coald  not  be  separated 
from  the  other  parts  of  their  award  ;  secondly,  because  they  bad  declined  to  arbitrate  upon  cer. 
tain  matters  included  in  the  reference. 

Principles  of  the  court  in  dealing  with  awards. 

This  was  a  motion  on  behalf  of  the  plaintiff,  (by  way  of  appeal  from  an 
order  of  his  Honor  the  Vice-Chancellor,)  that  an  award  made  between  the 
plaintiff  and  the  defendant  Fernie,  in  pursuance  of  an  agreement  of  reference 
which  had  been  made  an  order  of  court  in  the  cause,  might  be  set  aside  and 

declared  void. 
[•161]        'The  award  in  question  bore  date  the  17th  of  August,  1838,  and 

commenced  by  setting  forth  nt  large  the  agreement  of  reference, 
which  was  dated  the  31st  of  May,  1838,  and  was  made  between  the 
plaintiff  Charlotte  Lyon  Bowes,  commonly  called  Lady  Glamis,  of  the  one 

[1]  Vide  Pickering  ▼.  Hanwih  2  Sim.  448.    Brookt  ▼.  Purton,  1  Yo.  dt  Coll.  C.  C.  271.     Wm-- 
kurton  ▼.  The  London  and  BUckvaU  Railway  Company,  3  Bear.  953.    3  Sim.  85.  n.  1. 
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part,  and  the  defendaDt  Ebenezer  Fernie  of  the  other  part.  The  agreement 
reeited  (among  other  things)  that  Lady  Glamis,  as  the  widow  and  executrix 
of  the  late  Lord  Glamis,  in  the  month  of  March,  1836,  filed  her  bill  of  com- 
plaint in  this  cause  against  the  defendant  Ebenezer  Fernie  and  others,  pray- 
ing an  account  of  all  moneys  owing  to  the  defendant  by  Lord  Glamis  which 
was  intended  to  be  secured  bv  the  indentures  of  the  1  Ith  and  12th  of  De- 
cember,  1825,  and  the  other  indentures  therein  mentioned,  and  which  were  a 
chai^  upon,  and  ought  to  have  been  paid  out  of,  the  estates,  moneys,  annui- 
ties,  and  premises  respectively  comprised  in  such  indentures :  that  the  releases 
alleged  by  Fernie  to  have  been  executed  by  and  between  him  and  Lord 
Olamis  might  be  declared  to  have  been  fraudulently  obtained,  and  might  be 
deliveied  up  to  be  cancelled  ;  and  that  the  account  alleged  to  have  been  set- 
tled between  them  might  be  opened  :  that  an  account  might  be  taken  of  all 
dealings  and  transactions  between  Fernie  and  Lord  Glamis  ;  and  that  an  ac- 
oount  might  also  be  taken  of  all  moneys  received  by  the  defendants  Heming 
and  Fernie  on  account  of  the  arrears  of  the  annuities  of  1025/.  and  444/. 
therein  mentioned ;  and  that  Heming  and  Fernie  and  their  co-defendants 
might  be  decreed,  on  payment  of  what,  on  taking  the  aforesaid  accounts, 
should  appear  to  be  due  to  them  respectively,  to  execute  proper  assignments, 
transfers,  and  conveyances  of  the  estates,  moneys,  annuities,  and  premises, 
(except  the  aforesaid  annuity  of  1025/.)  mortgaged  to  them  and  charged  with 
their  respective  debts  by  the  several  securities  aforesaid  :  the  plaintiff 
odfering  to  pay  what,  if  *any  thing,  should,  upon  the  taking  the  ac-  [*152] 
counts,  be  found  due  to  the  defendants  respectively  ;  and  that  if  any 
thing  should  appear  to  be  due  from  the  defendants,  or  either  of  them,  they 
might  be  decreed  to  pay  the  same  to  the  plaintiff  respectively. 

The  agreement  further  recited  that  the  defendant  Fernie  had  appeared  and 
pat  in  his  answer  to  the  bill,  and  therein,  among  other  things,  alleged  that 
be  and  Lord  Glamis,  on  the  25th  of  December,  1833,  mutually  settled  all  ac- 
coonts  between  them ;  and  that  upon  that  settlement  a  sum  of  16,803/.  is, 
was  found  to  be  due  to  Fernie  from  Lord  Glamis  ;  and  thereupon,  by  inden- 
tures of  release  of  the  25th  of  December,  1S33,  respectively  signed  and  ex- 
changed by  and  between  them,  Lord  Glamis  and  Fernie  mutually  released 
each  other  from  all  claims  and  demands  they  then  had  upon  each  other,  ex- 
cept the  said  sum  of  16,803/.  \s.  so  due  to  Fernie,  and  the  several  securities 
which  Fernie  then  held  for  better  securing  the  repayment  thereof. 

The  agreement  further  recited  that,  under  an  agreement  between  Lady 
Glamis  and  the  defendants  Fernie  and  Heming,  dated  the  31st  of  August, 
1836,  a  reference  was  made  to  two  persons  of  the  names  of  Western  and 
Donne  for  the  settlement  of  an  account  called  the  trust  account j  in  which 
Henung  and  Fernie  were  jointly  concerned,  and  which  was  part  of  the  sub- 
ject matter  of  tlie  suit ;  and  that  it  was  thereby  referred  to  the  said  arbitrators 
to  lake  such  aecount ;  end  it  was  declared  that  the  balance  of  such  account, 
when  found  by  them,  should  be  an  agreed  balance  betwe&n  Lady  Glamis  and 
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Heming  and  Fernie ;  and  such  balance,  or  so  much  thereof  as  should  be  re- 
quisite, should  be  set  off  by  Fernie  against  the  principal  sum  of  16,803/.  1^., 

the  balance  of  the  aforesaid  account  settled  between  him  and  Lord 
[•153]     Glamis  on  the  ♦25th  of  December,  1833,  and  the  sum  of  215U.  15j. 

llrf.,  being  interest  on  the  sum  of  16,039/.  12*.  7d.,  part  of  such  bal- 
ance, from  the  25ih  of  December,  1833,  to  the  31st  of  August,  1836. 

The  agreement  further  recited  that  the  referees  Western  and  Donne  by  their 
award,  declared  that  on  the  3Lst  of  August,  1836,  there  was  due  from  Fernie 
to  Lady  Glamis,  as  such  executrix,  on  the  balance  of  the  aforesaid  trust  ac- 
count,  the  sum  of  18,762/.  14s.  lOc/.,  which  sum  they  had,  in  pursuance  of 
the  provisions  of  the  said  agreement,  permitted  Fernie  to  retain  as  a  set-off 
against  the  thereinbefore  mentioned  sums  of  16,803/.  1*.  and  2151/.  IBs.  11</., 
the  interest  thereon  to  the  31st  of  August,  1836  ;  and  that  after  deducting  the 
said  sum  of  18,762/.  14^.  lOd.  from  the  aggregate  of  the  two  last-mentioned 
sums,  there  remained  a  balance  of  192/.  2s.  1(/.,  which  was  due  to  Fernie 
from  the  estate  of  Lord  Glamis,  on  the  footing  of  the  account  thereinbefore 
mentioned  to  have  been  settled  between  them  as  aforesaid. 

The  agreement  then  recited  that  Fernie,  acting  as  the  receiver  of  an  estate 
in  the  county  of  Durham,  which  was  in  question  in  a  cause  of  Braham  v. 
Strathmore,  had  received  several  sums  of  money  which  ought  to  have  been 
credited  by  him  in  his  account  as  such  receiver,  but  had  not  been  so  hither- 
to ;  (through  the  omission,  as  Fernie  stated,  of  his  clerk,  who  made  out  the 
account ;)  and  inasmuch  as  the  balances  of  such  his  receiver's  accounts  were 
carried  over  to  the  aforesaid  trust  account^  if  such  moneys  had  been  so  cre- 
dited, the  balance  so  carried  over  to  the  trust  account  wonld  have  been  larger, 
and  in  farther  part  discharged  the  aforesaid  debt  owing  to  him  from  Lord 
Glamis.  and  would  also  have  increased  the  amount  of  interest  calculated  and 

allowed  by  Messrs.  Western  and  Donne  in  the  said  trust  account. 
[*154]        'The  agreement  further  recited,  that  Lady  Glamis  and  Fernie  had 

mutually  agreed  to  compromise  the  suit,  and  to  terminate  all  dis- 
putes between  them  by  a  reference  of  such  suit  and  disputes  to  the  award, 
order,  and  final  determination  of  the  two  arbitrators  therein  named,  upon  the 
terms  and  conditions  thereinafter  mentioned.  The  agreement  then  set  out 
tho  terms  and  conditions,  which,  so  far  as  they  were  material  with  reference 
to  the  present  motion,  were  in  substance  as  follows  : — That  tho  before  men- 
tioned settled  account  and  release  of  the  25th  of  December,  1833,  should  be 
considered  and  adopted  as  a  closed  and  settled  account  up  to  that  day,  and 
neither  party  should  be  at  liberty  to  open  the  same,  or  any  of  the  preceding 
settled  accounts,  except  as  after  mentioned :  that  all  other  matters  in  difference 
between  Lady  Glamis  and  Fernie,  including  all  claims  of  Fernie  in  respect  of 
the  several  matters  therein  specified,  should  be  referred  to  the  arbitrators ;  it 
being  intended  that  the  whole  of  the  accounts  between  Fernie  and  Lord 
Glamis  and  all  differences  between  the  parties  in  respect  thereof,  should 
be  finally  determined:  that  a  general  account  should  be  taken  by  the 
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arbitrators  of  all  Fernie's  receipts  and  payments  on  account  of  Lord  Glamis 
or  his  estate,  commencing  on  the  25th  of  December,  1833,  and  adopt- 
ing the  aforesaid  balance  of  16,803/.  1^.  as  the  amount  due  to  Fernie  on  that 
day,  and  carrying  the  same  down  to  th^  3lst  of  August,  1836,  ad  calculated 
by  Western  and  Donne,  and  crediting  in  discharge  of  such  balance  the  sum 
of  18,762/.  145.  \0d.  found  due  by  Western  and  Donne  on  the  trust  account 
as  aforesaid,  and  also  crediting,  if  the  arbitrators  should  think  proper,  such 
sum  for  interest  on  the  moneys  before  mentioned  to  have  been  received  by 
Fernie,  as  the  receiver  of  the  Durham  estate,  as  (if  the  same  had  been  duly 
credited  by  him  and  carried. over  to  the  trust  account)  would  have 
been  calculated  thereon  *by  Western  and  Donne,  tinder  the  terms  of  [*135] 
the  agreement  of  the  3lst  of  August,  1836 :  that  releas3s  should  be 
executed  by  each  party  to  the  other,  and  an  indemnity  be  given  by  Lady 
Giamis  to  Fernie  against  any  claim  upon  him  in  consequence  of  his  having 
been  a  guarantee  for  Lord  Glamis :  that  Fernie  should  deliver  over  to  Lady 
Glamis  such  deeds  and  papers  relating  to  the  estates,  property,  and  affairs  of 
Lord  Glamis,  then  in  his  custody  or  power,  as  the  arbitrators  should  direct: 
that  the  agreement  of  reference  and  award  should  be  made  a  rule  of  court. 

The  award,  after  fully  stating  the  agreement  of  reference  and  its  recitals, 
proceeded  to  adjudge  and  determine  that  ail  disputes  and  differences  between 
the  parties,  relative  to  the  matters  ^  referred,  should  thenceforth  cease  and  de- 
termine, and  that  this  suit  and  all  actions  and  proceedings  between  them, 
both  at  law  and  in  equity,  should  be  dismissed  and  discontinued.     The 
award  then  stated  that  the  arbitrators  having  taken  an  account  of  all  receipts 
and  payments  by  Fernie  on  account  of  Lord  Glamis  or  his  estate,  commenc- 
ing on  the 25th  of  December,  1833,  and  adopting  the  balance  of  16,803/.  Is. 
as  the  amount  due  to  Fernie  on  that  day,  and  carrying  the  same  down  to  the 
Sistof  August,  1836,  as  calculated  by  Western  and  Donne,  and  crediting  in 
discharge  of  such  balance  the  sum  of  18,762/.  14^.  lOd.  found  due  by  them 
on  the  trust  account,  and  including  all  receipts  and  payments  of  Fernie  as 
executor  of  Lord  Glamis,  and  calculating  interest  on  both  sides  of  the  account 
at  5  per  cent,  up  to  the  30th  of  August,  1836,  and  thenceforward  to  the  date 
of  the  award ;  and  having  also  taken  into  consideration  the  particular  pay- 
ments and  claims  therein  mentioned,  and  made  all  proper  allowances,  there 
vas  on  the  day  of  the  date  of  thai  their  award,  a  su:n  of  3900/.  2^.  Id.  due 
from  Lady  Glamis  lo  Fernie. 

•And  they  thereby  declared  that  they  had  "  altogether  abstained  [•166J 
from  taking  the  said  Durham  account  into  consideration,  and  from 
arbitrating  in  any  way  thereupon,  the  tnaster  having,  in  the  said  suit 
o(  Brahamv-  /S/ra/Amorc,  found  a  balance  of  2020/.  11^.  3d,  to  be  due 
from  the  said  E.  Fernie,  and  fixed  the  3d  day  of  July  last  for  the  pay- 
ment thereof."  The  award  further  stated  (among  other  things)  that,  inas- 
much as  it  was  admitted  by  the  parties  to  the  reference  that  a  suit  was  now 
between  R.  H.  S.  Hele  and  E.  Fernie  relative  to  the  right  to  an  an- 
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nuity  of  400/.  granted  by  the  Earl  of  Strathmore  to  R.  P.  Smith  in  the  year 
1815,  in  order  to  set  aside  a  purchase  thereof  made  by  Fernie,  on  the  grounds 
of  inadequacy  of  price  and  fraud,  the  arbitrators  had  decided  that  they  were 
precluded  by  reason  of  the  suit  so  i>ending  from  deciding  on  the  said  last 
mentioned  claim. 

The  award  then  proceeded  to  declare  that  the  arbitrators,  '^  in  the  making 
of  that  their  award,  had  taken  into  their  consideration  and  esti.mcLte  the  reduc- 
tion of  the  salary  of  the  said  E.  Fernie  in  the  year  1826,  and  the  grounds  of 
it ;  and  they  had  further  taken  into  their  consideration  and  estimate  the  pecu- 
niary benefit  which  had  been  conferred  by  the  said  E.  Fernie  upon  the  said 
Lord  Glamis,  and  his  estate,  by  reason  of  his  having  purchased  the  annuities 
of  Lady  Hunloke  and  Lady  Turner  and  others,  on  his  own  responsibility, 
but  for  the  exclusive  advantage  of  the  said  Lord  Glamis,  for  which  services 
he  had  not  yet  received  any  adequate  compensation,  or  for  the  benefit  there- 
by rendered  by  the  said  E.  Fernie  to  the  said  Lord  Glamis  and  to  his  estate/' 
Theawardfinallydirected  that  general  releases  should  beexecuted^ 
[*157]  by  each  of  the  parties  to  the  other,  'concerning  all  and  every  the 
matters  and  things  so  in  difference  and  to  the  arbitrators  referred,  on 
or  before  the  28th  of  September  then  next. 

The  grounds  upon  which  this  award  was  sought  to  be  set  aside  were 
stated  in  the  notice  of  motion  to  be, — for  objections  apparent  on  the  face  of 
the  award ; — ^because  the  arbitrators  had  adjudicated  upon  matters  which 
were  expressly  excluded  from  their  arbitration,  and  upon  matters  which  were 
not  referred  to  them ;  and  also  because  the  award  was  uncertain,  and  was 
not  final  as  to  the  matters  arbitrated  upon.  The  particular  parts  of  the  award 
to  which  these  objections  applied  are  stated  and  considered  in  the  judgment. 

Sir  Wm.  Hame^  Mr.  Serjt.  Talfourd,  and  Mr.  Lovat^  for  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Koe^  in  support  of  the  appeal. 

In  the  course  of  the  argument  the  following  cases  were  referred  to;— 
George  v.  Lousl€fff{a)  Mitchel  v.  Slaveley,{b)  Turner  v.  Turner ^{c)  Samuel 
V.  Coopen{d) 

Dec.  17. — The  Lord  Chancellor  : — The  objections  made  to  the 
award  in  this  case  may  be  reduced  to  two,  so  far  as  I  think  it  necessary 
to  observe  upon  them ;  first,  that  the  award  includes  matters  not  referred,  and 
includes  the  result  of  all  in  one  conclusion,  so  as  to  render  it  impos- 
[*158]  sible  to  detach  the  •matters  referred  from  those  which  are  not  refer- 
red ;  and,  secondly,  that  it  does  not  arbitrate  upon  some  subjects  in 
difference,  and  some  of  which  are  expressly  referred. 

The  whole  case  turns  upon  the  agree:nent  of  reference  and  the  award 
itself,  it  not  being  disputed  but  that  these  objections,  if  shown  to  appear  upon 
the  face  of  the  award,  are  fatal  to  it. 

(«)  8  East,  13.  (h)  16  East,  58. 

(c;  3  Rum.  494.  (rf)  2  Ad.  dt  EU.  752. 
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1.  Under  the  first  bead  one  matter  only  is  relied  upon,  namely,  that  the 
leference  being  confined  to  transactions  subsequent  to  the  26th  of  December, 
1833,  and  to  proceed  upon  the  foot  of  an  account  settled  and  a  release  execu- 
ted at  that  date,  with  certain  exceptions  which  I  will  presently  examine,  the 
award  has  allowed  to  Mr.  Fernie,  the  agent,  for  salary  and  remuneration, 
sums  exceeding  what  was  allowed  to  him  in  the  account  so  settled. 

By  the  settlement  of  the  25th  of  December,  1833,  a  sum  of  16,803/.  Is. 
was  found  to  be  due  to  Mr.  Fernie  ;  and,  by  an  agreement  of  the  31st  of 
Angust,  1836,  that  sum,  together  with  2151/.  15^.  lie/.,  interest  upon  it  from 
the  25th  of  December,  1833,  to  the  31st  of  August,  1836,  was  agreed  to  be 
set  off  against  the  sum  to  be  found  due  from  Mr.  Fernie  upon  a  trust  account 
then  agreed  to  be  investigated  and  settled ;  and  which  having  been  accord- 
ingly taken,  and  the  result  set  off  against  the  16,803/.  1^.  and  2151/.  16^. 
lld^  a  balance  of  192/.  2s.  Id.  was  found  to  be  due  to  Mr.  Fernie ;  so  that 
the  settlement  of  the  account  in  the  year  1833,  showing  a  balance  of  16,803/. 
U.  due  to  Mr.  Fernie,  was  the  footing  upon  which  the  reference  now  in  ques- 
tion was  to  proceed  :  and  it  is  quite  clear  that  the  arbitrators  had  no  authority 
to  open  that  settlement  for  any  purpose,  and  therefore  not  for  the  pur- 
pose of  adding  to  the  "salary  or  remuneration  of  Mr.  Fernie  for  any  [*159J 
p^od  anterior  to  that  settlement,  unless  the  exception  before  alluded 
U>  gave  them  such  authority. 

It  is,  therefore,  to  be  considered,  first,  whether  it  appears  upon  the  face  of 
the  award  that  the  arbitrators  have  made  any  allowance  for  salary  or  remu- 
neration to  Mr.  Fernie  for  any  period  anterior  to  the  settlement ;  and  second- 
ly, if  it  does  so  appear,  whether  the  exception  in  the  release  authorized  them 
so  to  do. 

With  respect  to  the  first  inquiry,  it  is  stated  upon  the  award,  that  the  arbi- 
trators had,  in  making  their  award,  (which  finds  a  sum  of  3900/.  due  to  Mr. 
Fernie,)  taken  into  their  consideration  and  estimate  the  reduction  of  the  sal- 
ary of  Mr.  Fernie  in  the  year  1826,  and  the  grounds  of  it ;  and  that  they  had 
^  further  taken  into  their  consideration  and  estimate  the  pecuniary  benefit 
which  bad  been  conferred  upon  Lord  Glamis  and  his  estate  by  reason  of  his 
(Mr.  Fernie's)  having  purchased  the  annuities  of  Lady  Hunloke  and  Lady 
Turner  and  others,  on  his  own  responsibility,  but  for  the  exclusive  advantage 
of  Lord  Glamis,  for  which  services  he  had  not  yet  received  any  adequate 
compensation,  or  for  the  benefit  thereby  rendered  by  the  said  Mr.  Fernie  to 
the  said  Lord  Glamis  and  to  his  estate."  Lord  Glamis  died  soon  after  the 
settlement  in  December,  1833,  so  that  the  services  and  benefit  conferred  upon 
Lord  Glamis  by  Mr.  Fernie  in  respect  of  which  the  arbitrators,  in  calculating 
the  sum  of  3900/.  to  be  due  to  him,  had  taken  into  their  consideration  and 
estimate  the  reduction  of  the  salary  in  the  year  1826,  and  the  want  of  ade- 
quate compensation  for  such  services  and  benefit,  must  have  been  of  a  date 
anterior  to  the  settlement  and  release  of  the  26th  of  December,  1833. 

•That  being  the  case,  Mr.  Femie's  claim,  if  he  ever  had  any,  to  ad-    [•160] 
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ditional  salary  or  compensation  for  such  services,  was  clearly  concluded 
by  the  settlement  and  release;  and  the  arbitrators  bad  no  authority  to 
arbitrate  upon  it,  unless  the  exception  in  (he  release  gave  them  such  au- 
thority. And  this  appears  to  have  been  the  ground  upon  which  the  Vice- 
Chancellor  thought  that  the  arbitrators  had  authority  to  award  such  addi- 
tional salary  and  compensation  ;  and  his  opinion  seems  to  have  proceeded  on 
a  st^pposition  that  the  exception  in  the  release  was  an  exception  of  any  claims 
which  Mr.  Fernie  might  have  in  respect  of  certain  indentures.  The  argu- 
ment, therefore,  assumed  this  form  : — The  deeds  in  question,  and  any  claims 
which  Mr.  Fernie  might  have  under  them,  are  excepted  out  of  the  settlement 
and  release,  and  the  deeds  and  securities,  so  excepted,  contain  provisions  un- 
der which  Mr.  Fernie  might  claim  additional  allowances. 

It  appears  to  me  that  there  is  a  very  conclusive  answer  to  this  reasoning. 
The  exception  in  the  release  of  the  2Sth  of  December,  1833,  is  not  of  the  deeds 
or  of  any  claim  founded  upon  them,  but  in  these  words,  "  except  the  said 
sum  of  16,803/.  1^.  so  due  to  the  said  E.  Fernie,  and  the  several  securities  the 
said  E.  Fernie  then  held  for  better  securing  the  re-payment  thereof?^   What 
was  due  upon  those  securities  and  otherwise,  up  to  the  26th  of  December, 
1833,  was  ascertained  and  settled,  and  fixed  at  the  sum  of  16,803/.  \s,  upon 
any  account  whatever, — including,  therefore,  salary  and  remuneration  as  well 
as  all  other  heads  of  claim ;  and  the  arbitrators  had  no  more  authority  to 
open  that  account  for  the  purpose  of  adding  to  the  amount  of  such  salary, 
and  remuneration,  than  to  alter  the  account  so  settled  upon  any  other  ground. 
The  deed  of  the  12th  of  December,  1825,  was  to  secure  and  indem- 
[•161]    nify  Mr.  Fernie  against  ♦any  payment  or  liability  to  which  he  might 
be  subject  in  consequence  of  the  transactions  referred  to.    Whatever 
such  payments  or  liabilities  were  up  to  the  settlement  of  the  25th  of  Decem- 
ber, 1833,  must  have  been  included  in  that  settlement,  and  have  constituted 
part  of  the  16,803/.  \s. ;  and  the  security  was  to  hold  good  for  what  was  so 
due  at  that  time,  and  for  future  payments  and  liabilities,  but  not  for  any  fur- 
ther claim  anterior  to  that  time.    It  would,  indeed,  he  a  great  absurdity  to 
settle  all  accounts  at,  and  claims  up  to,  a  certain  date,  and  at  the  same  time 
to  except  the  deed,  as  to  the  time  past,  upon  which  all  such  accounts  and 
claims  were  founded. 

But  if  all  the  provisions  of  the  deed,  from  the  beginning,  had  been  open  to 
the  arbitrators,  no  provision  in  it  would  have  authorized  them  to  add  to  the 
salary  or  remuneration  of  Mr.  Fernie  for  the  time  anterior  to  this  settlement. 
The  provision  in  that  deed,  to  which  I  was  referred,  against  all  loss,  costs, 
charges,  damages  and  expenses  which  Mr.  Fernie  might  pay,  expend,  incur^ 
or  in  any  manner  be  put  unto,  is  merely  a  provision  for  indemnity  against 
losses  to  be  sustained,  and  not  for  remuneration  to  be  received.  I  am  of 
opinion,  therefore,  that  the  case  cannot  be  brought  within  the  exception. 

It  was  argued,  that  it  did  not  appear  that  the  arbitrators  had  made  any 
such  additional  allowance ;  but  that  they  might  have  considered  the  circum- 
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Stances  stated  for  some  other  purpose.  It  is  true  that  the  court  leans  in  favor 
ofavards,  and  would  readily  adopt  a  reasonable  construction  for  the  purpose 
of  maintainiog  their  validity.[l]  But  1  cannot^  for  this  purpose,  go  beyond  a 
reasonable  construction  ;  and  when  arbitrators  award  a  certain  sum 
to  one  of  the  parties,  and  say  that  in  'making  their  award,  they  had  [*162] 
taken  into  their  consideration  and  estimate  certain  claims  of  that  party 
for  which  he  had  not  before  received  any  adequate  compensation,  it  would  he 
contrary  to  the  plain  and  obvious  meaning  of  the  words  to  assupie  that  they 
had  not  included  something  on  account  of  such  claims  in  the  same  award.  I 
think,  therefore,  that,  in  this  respect,  the  arbitrators  have  exceeded  their  au- 
thority, and  have  awarded  upon  a  matter  not  referred  to  them,  and  that  what 
they  have  so  awarded  without  authority  cannot  be  separated  from  the  other 
parts  of  their  award.[2] 

2.  I  am  also  of  opinion  that  they  have,  upon  their  award  stated  that  they 
have  declined  to  arbitrate  upon  some  matters  included  in  the  reference ;  and 
that  the  award  is  therefore  bad. 

I  will  first  consider  the  case  of  the  annuity  of  400/.  granted  by  Lord  Strath- 
more  to  Mr.  Smith.  The  arbitrators,  by  their  award,  in  substance  decide 
that  they  are  precluded  by  reason  of  a  certain  suit  pending  between  Mr.  Hele, 
the  vendor  of  the  annuity,  and  Fernie,  the  real  or  nominal  purchaser,  to  set 
aside  the  purchase  of  it,  from  arbitrating  on  the  claim.  Upon  this  the  Vice- 
Chancellor  very  justly  observed  that  the  reason  assigned  for  not  arbitrating 
upon  this  claim  is  wholly  untenable,  but  his  honor  held  that  this  was  no  ob- 
jection to  the  award,  because  he  thought  that  the  claim,  if  any,  was  barred  by 
the  release.  1  do  not  conceive  that  (his  court  has  any  thing  to  do  with  that 
consideration.  If  the  claim  be  barred  by  the  release,  the  arbitrators  would 
have  been  well  justified  in  deciding  against  the  claim  upon  that  ground. 
Bat  tbey  state  that  what  they  have  done  is,  not  to  decide  against  the  claim, 
but  to  decline  arbitrating  upon  it  at  all,  thinking  that  they  were  pre- 
doded  from  so  doing.  The  party  making  the  claim  had  *a  right  to  [*163] 
the  judgment  of  the  arbitrators  upon  it ;  and  I  cannot  see  upon  what 
ground  this  court  is  entitled  to  say,  "  You,  the  arbitrators,  ought  to  have  in- 
vestigated the  claim,  and  decided  upon  it ;  but  the  court  being  of  opinion 
that,  if  you  had  done  so,  you  must  have  decided  against  the  claim,  the  ob- 
jection to  the  award  shall  not  prevail." 

It  appears  to  me  that  upon  this  application  the  court  had  no  jurisdiction 
to  investigate  the  merits  of  the  claim ;  and  if  it  bad,  that  it  was  wholly  with- 
out the  necessary  materials  and  information  to  form  a  satisfactory  judgment 
upon  it.  Whether  the  claim  against  Mr.  Fernie  in  respect  of  this  annuity 
existed  at  the  date  of  the  release,  and  if  it  did,  whether  it  was  then  so  cir- 

[1]  Vide  Karthutu  t.  YUa$  y  Ferrer^  1  Peten,  223.  Luix  ▼.  Linthieum,  8  Peten*  166.  WU- 
hmmn  r.  Page,  1  Hare,  276. 

[2]  Aa  award  may  be  good  in  part  and  bad  in  part ;  and  if  that  which  if  void  does  not  afiect  the 
■wtits  af  tbe  aabiiiiMion,  the  readne  will  be  valid.    McBride  v.  Hagan,  1  Wend.  326, 340. 
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cumstanced  as  to  be  affected  by  it,  must  depend  upon  various  circumstances 
of  which  no  satisfactory  information  is  now  before  the  court.  All  these  cir- 
cumstances the  party  had  a  right  to  bring  before  the  arbitrators,  if  the  release 
had  been  set  up  as  a  bar  to  the  claim  ;  but  the  claim  and  the  defence,  and 
the  answer  to  the  defence,  were  excluded  by  the  opinion  adopted  by  the 
arbitrators,  that  they  were  precluded  from  entering  into  the  question.  la 
this  respect  also  I  think  the  award  clearly  defective,  and  therefore  void. 

Being  of  this  opinion  upon  these  two  points,  it  is  unnecessary  to  discuss 
the  other :  but  I  think  the  award  also  defective,  and  therefore  void,  on  ac- 
count of  the  arbitrators  having,  as  they  state  in  their  award,  altogether  ab- 
stained from  taking  the  Durham  account(a)  into  consideration,  and  from 
arbitrating  in  any  way  thereupon.  They  state  a  reason  for  their  so 
[•164]  refusing  'and  abstaining  which  is  wholly  inapplicable,  namely,  that 
Mr.  Fernie  had  been  ordered  to  pay  into  court  a  sura  of  2020/.  lis,  3rf,, 
found  due  by  the  master ;  whereas  the  grievance  complained  of  in  respect  of 
such  rents,  as  appears  from  the  agreement  of  reference,  is  that  these  rents  not 
having  been  credited  at  the  proper  time,  the  balances  appeared  greater  than 
they  would  have  been  if  the  rents  had  been  properly  credited,  and  the  inte- 
rest charged  upon  the  balance  was  thereby  more  than  it  ought  to  have  been. 
The  reference,  therefore,  authorizes  the  arbitrators,  if  they  shall  think  fit,  to 
correct  the  account  in  this  respect.  It  Was  for  them  to  decide  whether  that 
ought  to  have  been  done  ;  but  they  were  bound  to  come  to  some  decision 
upon  it. 

This,  as  I  understand,  was  the  opinion  of  the  Vice-Chancellor ;  but  his 
honor  thought  that  the  fair  jconstruction  o(  what  is  stated  upon  the  award 
was,  that  the  arbitrators  had  considered  the  subject,  and  had  decided  not  to 
alter  the  account  in  this  respect.  The  question,  therefore,  is  simply  one  of 
construction  of  the  few  expressions  used  in  the  award  upon  this  subject ;  and 
when  I  find  the  arbitrators  stating  that,  for  a  reason  assigned,  they  had  "al- 
together abstained  from  taking  the  Durham  account  into  consideration,  and 
from  arbitrating  in  any  way  thereupon,"  I  cannot  consider  those  expressions 
as  stating  that  they  had  taken  the  Durham  account  iiito  consideration,  and 
that  they  had  arbitrated  thereupon  by  deciding  that  no  such  credit  for  in- 
terest' as  claimed  should  be  allowed. 

Assuming  the  true  construction  of  the  award  to  be  that  the  arbitrators 
have  declined  to  arbitrate  upon  the  two  claims  of  the  annuity  and  of  the  in- 
terest upon  the  Durham  rents,  it  is  clear  that  the  award  is  bad ;  and  if  it 
were  not  bad,  it  is  clear  that  the  award  would  be  most  unjust  in  di- 
[•166j    recting  general  releases,  which  would  for  'ever  exclude  those  two 
claims  which  the  arbitrators  had  declined  to  investigate. 
It  may  be  much  to  be  regretted  that  this  reference  should  have  failed ;  but 
that  cannot  affect  my  decision.    Upon  the  principles  of  law,  fairly  admitted 

(a)  HiB  Lordship  uses  Uiis  expression ,  as  it  had  been  used  throaghout  the  argument,  to  deaignate 
the  account  of  the  rcnta  of  the  Purham  estate. 
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oQ  both  sides  in  the  argument,  I  am  of  opinion  that,  upon  the  statements  in 
the  award,  it  is  open  to  the  objections  I  have  observed  upon,  and  I  must, 
therefore^  declare  it  to  be  yoid.|  3] 


Richardson  v.  The  Bank  of  England. 

1838 ;  Norember  2,3,6. 

The  idTaDces  made  by  one  partner  to  the  partnership,  and  those  received  by  another  from  it,  until 
the  coocem  has  been  wound  up,  only  constitute  items  in  the  account  between  the  partners,  and 
eaaaotbe  treated  as  debts;  and  the  court,  therefore,  will  not,  upon  an  interlocutory  application 
Older  the  amoant  of  such  advances  to  be  paid  in  and  secured,  pending  a  suit  for  taking  the  part- 
nenhip  aecoonta. 

Beriew  of  the  principles  upon  which  money  is  ordered  to  be  paid  into  court  in  consequence  of  ad- 
minoos  made  in  a  defendant's  answer. 

This  was  a  suit  instituted  by  the  personal  representatives  of  William 
Esdaile,  deceased,  one  of  the  partners  in  the  banking  house  of  Sir  James 
Esdaile  &  Co. ;  and  its  principal  object  was  to  have  a  general  account  taken 
of  all  the  partnership  dealings  and  transactions,  and  to  have  the  affairs  of 
the  partnership  finally  wound  up  and  closed. 

The  bill  (which  was  extremely  voluminous)  stated  the  history  of  the  bank- 
ing house  from  its  establishment  in  the  year  1780,  and  the  various  changes 
which  the  prfrtnership  had  undergone  down  to  the  month  of  December,  1833, 
when  it  consisted  of  William  Esdaile,  who  was  the  senior  partner,  and  of  the 

[3]  Among  the  matters  referred  to  an  arbitrator  was  the  question,  whether  W.  or  P.  ought  to  be 
idtimatflly  liable  upon  a  promissory  note,  of  which  P.  was  the  maker,  and  W.  an  endorsee,  as  surety 
for  P;  and  whether  P.  was  entitled  to  an  indemnity  from  W.  against  the  liability  of  P.  to  pay  the 
note  when  it  became  due.  The  arbitrator,  by  his  award,  among  other  things  declared,  that  the 
liabilities  of  P.  on  the  note,  as  between  P.  and  \V.  should  remain  unaffected  by  the  award.  It  was 
held  that  the  award  was  not  final,  and  was  therefore  bad.  Wilkinson  v.  Page,  1  Hare,  276. 
'^Tbat  there  is  a  class  of  cases  in  the  books,  in  which  arbitrators  have  been  held  to  a  more  than  or- 
isaty  stiictiieaB  in  porsoing  the  terms  of  the  submission,  and  in  awarding  upon  the  several  distinct 
Batters  nbmitted,  upon  the  ground  of  the  submission  being  conditional,  ita  quod,  is  conceded.  The 
ease  o(  Randall  v.  Randall,  (7  East,  81,)  is  a  leading  ca^e  of  that  class.  Lord  Eilenborough,  C.  J. 
in  delivering  the  opinion  of  the  court  says ;  *  The  arbitrators  had  three  things  submitted  to  them  ; 
sae  was  to  determine  all  actions,  &c.,  between  the  parties  ;  another  was  to  Mttle  what  was  to  be 
paid  by  the  defendant  for  hops,  poles  and  potatoes,  in  certain  lands;  the  third  was  to  ascertain 
what  teat  was  paid  by  the  defendant  to  the  plaintiff  for  certain  other  lands.  The  authority  given 
to  the  arbitrators  was  conditional,  ita  quod,  they  should  arbitrate  upon  tho<«e  matters  by  a  certain 
day.  The  arbitrators  have  stopped  short,  and  have  omitted  to  settle  one  of  the  subjects  of  differ- 
ence itipolated  for.'  This  case  was  adjudged  according  to  the  rule  laid  down  in  the  books ;  that 
if  the  sabmiaBion  be  conditional,  so  as  the  arbitrator  decide  of  and  concerning  the  premises,  he  must 
adjudicate  upon  each  matter  in  dispute,  which  he  has  noticed.  But  the  rule  is  to  be  understood 
irith  this  qualification  ;  that  in  order  to  impeach  an  award,  made  in  pursuance  of  a  conditional  sub- 
miaioo,  on  the  ground  of  only  part  of  the  matters  in  controversy  having  been  decided,  the  party 
mast  diitinctly  show,  that  there  were  other  points  in  diff*erence,  of  which  express  notice  was  given 
i»  the  arbitrator,  and  that  he  neglected  to  determine  t^em."  Trimble,  J.  Karihaua  v.  Ylla*  y  Fer* 
rtft  1  Peten,  227.  . 
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defendants  Grenfell,  Thomas,  and  Scott,  and  that  the  active  manage- 
[*166]    ment  of  the  concern  *was  subsequently  left  to  Grenfell  and  Thomas, 
down  to  the  month  of  October.  1837,  when  William  Esdaile  died. 
The  bill  alleged  that  Thomas,  on  his  introduction  into  the  house  in  the  year 
1828,  brought  no  capital  into  it;  but  that  Esdaile,  whose  daughter  Thomas 
had  married,  advanced  a  sum  of  20,000/.  for  him,  which  was  entered  in  the 
books  of  the  partnership  in  the  joint  names  of  "  Esdaile  and  Thomas."     It 
then  stated,  that  notwithstanding  very  Jarge  advances  which  were  from  time 
to  time  made  to  the  concern  by  Esdaile  out  of  his  private  resources,  between 
the  years  lti33  and  1836,  the  house  became  greatly  embarrassed  towards  the 
close  of  the  latter  year,  chiefly  through  the  imprudence  of  the  acting  partners 
Grenfell  and  Thomas;  insomuch  that  they  then  found  it  impossible  to  cod- 
tinue  business  without  further  assistance ;  and  that  accordingly  they  applied 
to  the  Bank  of  England  and  to  certain  private  bankers  in  London,  and  an 
arrangement  was  thereupon  come  to,  for  winding  up  the  affairs  of  the  house 
under  inspectors  ;  and,  on  the  17th  of  January,  1837,  conveyances  were  ex- 
ecuted vesting  all  the  freehold,  copyhold,  and  leasehold  estates  of  the  partners 
in  trustees,  to  be  applied  upon  the  trusts  therein  mentioned  ;  and  the  partners 
at  the  same  time,  executed  a  deed  of  inspection,  by  which  certain  persons  were 
appointed  inspectors,  for  the  purpose  of  applying  the  partnership  assets  in  the 
order  and  upon  the  principles  therein  stated,  and  generally  with  a  view  to 
wind  yp  and  close  the  affairs  of  the  partnership. 

The  bill  further  alleged,  that  at  the  time  of  the  execution  of  these  deeds, 
Esdaile  appeared  upon  the  books  of  the  partnership  as,  and  in  fact  was,  a  ere- 
ditor  thereon  in  the  sum  of  90,816/.  18^.  4(/. ;  and  that  there  was  at  the  same 
time  standing  in  such  books,  to  the  account  of  "Esdaile  and  Thomas,"  a 
credit  in  respect  of  the  before  mentioned  sum  of  20,000/.  so  advanced  by 
Esdaile  to  the  partnership,  and  which,  not  having  been  drawn  out, 
[*167]  *then  remained  as  a  debt  due  to  Esdaile  ;  and  that  the  account  of 
Thomas  was  then  overdrawn  to  the  amount  of  25,591/.  Is.  3</.,  and 
that  Thomas  was  indebted  to  the  partnership  in  .that  sum  accordingly,  inde- 
pendently of  the  other  liabilities  after  mentioned. 

The  bill  further  stated  and  set  forth  in  a  schedule  a  certain  account  and 
valuation  of  the  partnership  assets  and  of  the  interest,  and  liabilities  of  the 
several  partners  therein,  made  out  by  an  accountant,  and  which  was  alleged 
to  be  correct,  and  to  have  been  made  out  upon  the  principle  contended  for 
by  the  defendants,  from  which  it  appeared  that,  in  the  month  of  June,  1837, 
a  sum  of  35,844/.  18*.  lOrf.  was  due  as  between  the  partners,  to  Esdaile 
from  the  partnership ;  and  that  the  share  of  Thomas  in  such  deficiency 
amounted  to  31,468/.  \6s.  9U.  which,  together  with  a  small  balance  of  982/. 
14*.  9c/.  due  from  him  on  a  profit  and  loss  account,  had  been  carried  to  his 
debit,  and  which,  added  to  the  aforesaid  sum  of  21,591/.  1*.  3c/.,  the  amount 
of  his  overdrawn  account,  left  Tl^mas  indebted  to  the  partnership,  at  the 
very  lowest,  in  a  sum  of  54,042/r  12^.  9(/. 
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In  Teply  to  these  allegations,  and  the  corresponding  interrogatories  in  the 

bill,  the  answer  of  the  defendant  Thomas,  among  other  things,  stated  his 

belief  that  at  the  period  of  the  execution  of  the  deeds,  Esdaile  appeared  on 

the  books  of  the  partnership  as  a  creditor  in  the  sum  of  90,816/.  18^.  4(/. ; 

and  that  there  was,  at  the  same  time,  standing  in  such  books  to  the  account 

of  *' Esdaile  and  Thomas"  a  credit  in  respect  of  20,000/.    But  he  denied  that 

that  sum  constituted  an  advance  to  the  partnership,  and  alleged  that  it  was 

placed  by  Esdaile  to  the  credit  of  the  defendant  as  his  (the  defendant's) 

capital  in  the  partnership.    He  admitted,  that  the  same  was  never  drawn 

out ;  but  he  denied  that  it  remained,  at  the  time  of  the  execution  of 

the  deeds,  as  a  debt  due  to  Esdaile  from  'the  partnership.    He  further    [•168] 

denied  that  his  account  was  overdrawn,  although  he  admitted  that 

he  had,  from  time  to  time,  had  advances  made  to  him  by  the  house,  to  the 

amount  of  21,59 U.  \s.  3d.,  being  the  sum  for  which  his  account  was  alleged 

to  have  been  overdrawn ;  and  he  denied  that,  independently  of  his  other 

liabilities  to  the  partnership,  he  was  indebted  thereto  in  the  last  mentioned 

or  any  other  sum ;  for  he  said  that  the  balance  was  in  his  favor  to  the  amount 

of  275/.  4s,  7d.,  as  appeared  by  the  statements  contained  in  the  first  schedule 

to  his  answer,  which  he  prayed  might  be  considered  as  a  part  thereof. 

The  defendant,  by  his  answer,  further  stated  his  belief  that  it  appeared  by 
the  yaluation  and  account  in  the  bill  mentioned,  though  he  did  not  know 
whether  such  valuation  was  correct  or  whether  it  was  the  fact,  that  taking 
such  debit  to  Esdaile  against  his  credit  as  in  the  bill  mentioned,  there  was 
dae  from  the  partnership  to  Esdaile  or  his  estate,  down  to  the  month  of 
May,  1837,  the  sum  of  35,844/.  18s.  lOd. ;  and  that  it  appeared  by  such  ac- 
count, but  the  correctness  of  which  he  did  not  admit,  that  the  defendant's 
share  in  such  deficiency  as  in  the  bill  mentioned  amounted  to  31,468/. 
16f.  9d.j  and  that  that  sum  was  carried  t6  his  debit  in  the  said  account,  and 
that,  together  with  a  small  sum  of  982/.  14^.  9c/.,  in  the  said  account  stated 
to  be  chargeable  against  the  defendant,  added  to  21,591/.  1^.  3d,,  the  amount 
to  which  it  was  in  the  bill  stated  that  the  defendant's  account  was  overdrawn, 
bat  which  amount,  in  fact,  consisted  of  advances  made  by  the  partnership  to 
the  defendant,  there  was,  by  the  said  account  found  due  to  the  partnership  by 
the  defendant,  down  to  the  month  of  June,  1837,  the  sum  of  54,042/.  12s.  9d. 
But  he  denied  that  such  last  mentioned  sum  was  in  fact  due  from  him  to  the 
partnership,  the  said  account  being  purely  conjectural,  and  founded 
on  insufficient,  and,  in  some  cases,  ^erroneous  data ;  and  there  being,  [^169] 
in  particular,  to  be  deducted  from  such  last  mentioned  sum,  as  he 
contended,  the  said  sum  of  20,000/.  so  advanced  by  Rsdaile  to  the  defendant, 
as  the  defendant's  capital,  in  the  year  1828,  when  the  defendant  entered  into 
the  partnership. 

The  defendant,  by  his  answer,  further  admitted  that  he  claimed  the  whole 
interest  in  the  said  sum  of  20,000/.  standing  to  the  account  of  Esdaile  and  the 
defendant  in  the  partnership  books.    But  he  denied  that  the  same  was  a  sum 


Nov.  6. — The  Lord  Chancellor  : — The  points  which  have  been  raised 
in  the  discussion  of  this  case  seemed  to  me  to  be  of  so  much  importance  to 
the  general  practice  of  the  court,  that  I  have  thought  it  right  to  examine  all 
the  cases  which  appear  to  have  any  resemblance  to  the  present,  before  I  gave 
my  judgment,  although  I  have  not  felt  any  difficulty  as  to  the  order  which  I 
ought  to  pronounce. 

£  must  in  the  first  place  observe,,  that  the  motion  for  payment  into  court  by 

the  defendant  of  the  sum  mentioned  in  the  order  must  be  considered 

[*171]    as  founded  upon  *the  supposition  of  that  sum  being  due  from  him. 

It  is  not  the  case  of  a  contest  as  to  the  title  to  any  particular  property, 
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advanced  or  brought  hi  by  Esdaile  to  the  partnership :  and  he  said  that  herested  d 
his  claim  to  such  sum  on  the  fact  of  its  having  beetx  advanced  by  Esdaile  as  /; 
the  consideration  for  the  defendant's  joining  the  partnership,  and  as  his  (the  v 
defendant's)  capital  therein,  and  of  Esdaile  having  always,  whether  in  conver-  d 
sation  or  otherwise,  so  treated  it,  and  its  having  been  always  so  considered 
by  the  partnership,  both  in  the  partnership  books  and  otherwise.  He  further  ^ 
admitted  that  no  part  of  the  sum  was  brought  into  the  partnership  by  the  de-  i 
fendant,  and  that  he  gave  no  consideration  for  the  same,  except  joining  the 
partnership  at  the  request  of  Esdaile.  He  denied  that,  from  the  commence- 
ment down  to  the  dissolution  of  the  partnership,  or  to  any  other  time,  the 
sum  was  always  treated  as  an  advance  by  EUdaile  to  the  partnership,  or  as 
belonging  to  Esdaile,  save  that  Esdaile  was  considered  to  have  a  life  interest 
therein :  but  he  admitted  that  the  sum  carried  interest,  and  that  such  interest 
was  regularly  paid  to  Esdaile  from  the  time  of  the  advance  during  his  life, 
and  consequently  down  to  the  termination  of  the  partnership. 

Upon  a  motion  that  the  defendant  Thomas  might  pay  into  court  the  sum 
of  21,591/.  Is,  3d.f  admitted  by  his  answer  to  have  been  advanced  to  him  by 
the  partnership,  the  Master  of  the  Rolls  ordered  that  he  should  pay 
[•170]  into  court  the  sum  of  19,724/.  The  order  was,  with  the  •concurrence 
of  the  plaintiffs'  counsel,  restricted  to  the  latter  sum,  inconsequence, 
as  the  reporters  have  been  informed,  of  a  doubt  expressed  by  the  Master  of 
the  Rolls  wliether  the  defendant's  admission  as  to  the  amount  for  which  he 
had  overdrawn  his  account  was  not  qualified,  with  respect  to  certain  items, 
by  reference  to  the  schedule  annexed  to  his  answer. 

The  defendant  Thomas  now  moved,  before  the  Lord  Chancellor,  that  this 
order  might  be  discharged. 

Mr.  Wigram  and  Mr.  Reynolds^  for  the  motion. 

Mr.  Tinney  and  Mr.  Ooodeve,  in  support  of  the  order. 

The  defendants,  the  inspectors,  though  served,  did  not  appear  upou  the 
motion,  either  in  the  court  below  or  on  the  appeal. 

The  various  topics  of  argument  which  were  addressed  to  the  court  upon 
the  motion,  and  all  the  authorities  which  were  then  cited,  are  stated  and  re- 
viewed in  the  judgment. 
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in  which  the  court  will  in  some  cases  take  possession  of  the  subject  matter  of 
the  contest  for  security,  until  it  adjudicates  upon  the  right.  Such  cases  gen- 
erally arise  where  the  property  is  in  the  hands  of  stakeholders,  factors,  or 
trustees,  who  do  not  themselves  claim  any  title  to  it.  In  ordering  money 
into  court  under  such  circumstances,  the  court  does  not  disturb  the  posses- 
sion of  any  party  claiming  title,  or  direct  a  payment,  before  the  liability  to 
pay  L^  established. 

The  claim  in  the  present  case  is  for  payment  of  the  sum  in  question,  as  a 
debl  due,  or  at  least  as  a  sum  payable,  in  order  to  its  being  applied  to  pur- 
poses in  which  the  plaintiffs  are  interested.  To  support  a  motion  upon  these 
grounds,  two  things  are,  I  conceive,  necessary :  first,  a  clear  liability  in  the 
defendant  to  pay ;  and  secondly,  an  admission  by  the  defendant  of  the  facts 
from  which  such  liability  arises. 

I  will  first  consider  this  case  without  reference  to  the  deeds,  and  next  in- 
quire how  the  deeds  affect  the  question. 

Without  referring  to  those  deeds,  the  facts  are  simply  these : — that  the 
partnership  being  at  an  end,  there  are,  it  appears,  partnership  debts  and  joint 
liabilities  tinpaid :  that  there  was  no  contract  as  to  advancing  capita) ;  but 
that  Mr.  Esdaile  advanced  large  sums  for  the  use  of  the  business,  and  so  be- 
came, as  it  is  called,  a  creditor  of  the  firm ;  and  that  the  defendant  Mr. 
Thomas  drew  out  of  the  funds  of  the  business,  with  the  consent  of  the  part- 
ners, considerable  sums,  and  so  became,  as  it  is  called,  a  debtor  to  the  firm. 

But  though  these  terms  <*  creditor"  and  "  debtor"  are  so  used,  and 
sofficieutly  explain  what  is  meant  by  *the  use  of  them,  nothing  can  [*172] 
be  more  inconsistent  with  the  known  law  of  partnership  than  to  con- 
^der  the  situation  of  either  party  as  in  any  degree  resembling  the  situation 
of  those  whose  appellation  has  been  so  borrowed.  The  supposed  creditor  has 
no  means  of  compelling  payment  of  his  debt ;  and  the  supposed  debtor  is 
liable  to  no  proceedings  either  at  law  or  in  equity — assuming  always  that 
DO  separate  security  has  been  taken  or  given.  The  supposed  creditor's  debt 
is  due  from  the  firm  of  which  he  is  a  partner ;  and  the  supposed  debtor  owes 
the  money  to  himself  in  common  with  his  partners ;  and,  pending  the  part- 
nership, equity  will  not  interfere  to  set  right  the  balance  between  the  part- 
ners. Indeed  it  could  not  do  so  with  effect,  inasmuch  as  immediately  after 
a  decree  has  enforced  payment  of  the  money  supposed  to  be  due,  the  party 
paying  might,  in  exercise  of  his  power  of  a  partner,  repossess  himself  of  the 
same  sum. 

But  if,  pending  the  partnership,  neither  law  nor  equity  will  treat  such  ad- 
vances as  debts,  will  it  be  so  after  the  partnership  has  determined,  before  any 
settlement  of  account,  and  before  the  payment  of  the  joint  debts  or  the  reali- 
zation of  the  partnership  estate  1  Nothing  is  more  settled  than  that,  under 
such  circumstances,  what  may  have  been  advanced  by  one  partner,  or  recei- 
ved by  another,  can  only  constitute  items  in  the  account.  There  may  be 
losses,  the  particular  partner's  share  of  which  may  be  more  than  sufficient 
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to  exhaust  what  he  has  advaaced,  or  profits  more  than  equal  to  what  the  3I 
other  has  received ;  and  until  the  amount  of  such  profit  and  loss  be  ascertain-  «] 
ed  by  the  winding  up  of  the  partnership  affairs,  neither  partner  has  any  j 
remedy  against,  or  liability  to,  the  other  for  payment  from  one  to  the  other,       f 

of  what  may  have  been  advanced  or  received.[lj    In  Crawshay  v.       i 
[*173]     CollinSf{a)  Lord  Eldon  says,  <'  Where  a  sum  is  'advanced  as  a  loan       :] 

to  an  individual  partner,  his  profits  are  first  answerable  for  that  « 
sum ;  and  if  his  profits  shall  not  be  sufficient  to  answer  it,  the  deficiency 
shall  be  made  ^ood  out  of  his  capital ;  and  if  both  his  profits  and  his 
capital  are  not  sufficient  to  make  it  good,  he  is  considered  as  a  debtor  for 
the  excess.''  The  money  drawn  out'  by  any  partner  ceases  to  be  part  of 
the  joint  stock,  so  that,  upon  bankruptcy,  the  joint  creditor  cannot  recall 
it,  unless  there  had  been  a  fraudulent  abstraction  ;  Ex  parte  Yonge.{b) 
Again,  in  Foster  v.  DonaldjU)  Lord  Eldon  says,  "  If  a  partner,  as  partner, 
receives  money  belonging  to  the  firm,  and,  admitting  that  he  has  recei- 
ved it,  insists  that  there  is  a  balance  in  his  favor,  there  is  no  pretence  for 
making  him  pay  it  in.'' 

It  appears  to  me,  therefore,  that  in  the  present  stage  of  these  partnership 
affairs,  it  cannot  be  considered  that  the  money  received  by  Mr.  Thomas  out 
of  the  partnership  funds  constitutes  a  debt  which  he  is  at  this  time  liable  to 
pay.  But  if  it  could  be  so  considered,  and  supposing  that  there  is  no  ques- 
tion of  profit,  the  defendant  states  positively  his  title  to  20,000/.  now  invested 
in  the  partnership  business.  This  sum,  it  is  said,  he  could  not  have  set  off 
against  the  money  advanced  to  him,  because  it  stood  in  the  joint  names  of 
himself  and  of  William  Esdaile ;  but  the  question  is  not  what  might  have 
been  done  during  the  lifetime  of  William  Esdaile,  as  between  himself  and 
William  Esdaile,  but  whether  if,  as  he  insists,  the  20,000/.  be  now  his,  he 

can  now  be  compelled  to  pay  the  20,000/.(c2)  which  he  has  borrowed, 
[•174J    without  receiving  the  20,009/.  'capital.    The  20,000/.  debt  would, 

according  to  Lord  Eldon's  doctrine  in  Crawshay  v.  Collins^  be  to  be 
paid  out  of  the  20,000/.  capital,  leaving  no  personal  demand  against  Mr. 
Thomas. 

It  is  said,  then,  that  the  liabilities  of  Mr.  Thomas  far  exceeded  this  20,000/. 
capital,  supposing  it  to  be  his;  for  that  the  debts  far  exceeding  the  assets, 
there  will  be  a  large  sum,  by  way  of  contribution  to  be  paid  by  him  beyond 
his  20,000/.  capital.  That  is  not  the  ground  upon  which  the  money  has 
been  ordered  to  be  paid  in  ;  and  if  it  was,  why  is  the  sum  advanced  to  Mr. 

(a)  2  Ross.  335  ;  see  p.  347  ;  and  see  also  West  y.  Skip,  1  Ves.  sen.  at  p.  242. 

(&)  3  Ves.  &  B.  31.  (c)  1  Jac.  &  W.  252. 

{d)  The  Lord  Chancellor  here  for  convenience,  speaks  of  the  amount  for  which  the  defendant 
was  allegred  to  have  overdrawn  his  accoant  as  a  roand  sum  of  20,0001. ;  but  aceordtnjr  to  the  bill 
it  was  21,5912.  l5. 3d.,  and  according  to  the  order  at  the  Rolls,  19,724/.  only. 

[1]  Whether  an  account  between  partners  will  be  decreed  without  a  dissolution  of  the  partner- 
ship ;  see  WaUaorth  t.  Holt,  post,  619 ;  1  Story's  Eq.  §  671. 
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Thomas  the  sam  ordered  to  be  paid  in  ?  The  sum  upon  that  ground  would 
be  31,000/.  and  a  fraction,  the  estimated  share  of  Mr.  Thomas  of  the  defici- 
ency, independently  of  his  capital  or  debt;  and  if  thd  order  were  to  stand,  it 
is  not  easy  to  see  how  another  application  for  the  larger  sum  could  be  resisted. 
It  is  manifestly  impossible,  however,  to  support  the  order  upon  that  ground. 
Two  parties  are  jointly  liable,  and  before  the  extent  of  such  joint  liability  has 
been  ascertained,  can  the  one,  by  an  interlocutory  order,  compel  the  other  to 
pay  into  court  his  estimated  proportion  of  the  supposed  liability  ? 

There  are,  indeed,  cases  in  which  the  court  has  apparently  ordered  the 
payment  of  a  debt  upon  motion ;  such  as  where  an  executor  or  trustee  ad- 
mits himself  to  owe  a  debt  to  the  estate  he  represents.  Roihwcll  v.  Roth" 
veUjia)  carries  it  further ;  but  that  decision  proceeded  upon  the  particular 
form  of  the  admission  in  the  answer:  and  in  those  cases,  the  person  to  pay 
and  the  person  to  receive  being  the  same,  the  court  assumes  that  what  ought 
to  have  been  done  has  been  done,  and  orders  the  payment,  not  as  of 
a  debt  by  a  debtor,  but  *as  of  moneys  realized  in  the  hands  of  the  ex-  [*175] 
ecntoror  trustee. 

It  was  ingeniously  attempted  to  assimilate  this  case  to  that  of  an  executor 
who  is  ordered  to  pay  a  balance  of  assets  into  court,  although,  as  a  legatee, 
he  may  be  aRerwards  entitled  to  receive  part  of  it  back.  I  see  no  analogy 
between  the  two  cases.  The  executor  holds  the  assets  as  a  trustee  for  credi- 
tors who  have  an  interest  in  the  fund,  and  his  claim  as  legatee  is  in  a  subor- 
dinate and  totally  different  character.  This  defendant  is  not  a  trustee.  The 
money  received  by  him  forms  no  part  of  the  joint  estate,  as  appears  from  the 
case  of  Ex  parte  Yonge  before  referred  to.  To  the  creditors  he  is  liable 
only  in  respect  of  his  general  responsibility  as  a  debtor ;  and  to  his  partner 
only  as  being  subject  to  account.  But  if  the  cases  were  similar,  the  execu- 
tor, if  he  claimed  a  debt  due  to  him,  might  release ;  and  this  defendant  does 
claim  such  debt. 

If,  however,  the  practice  of  the  court  authorized  the  ordering  a  defendant, 
upon  either  of  these  grounds,  to  pay  money  into  court,  the  facts  to  give  au- 
thority for  such  an  order  must  be  found  admitted  in  the  answer.  There 
must,  ia  the  one  case,  be  an  admission  of  the  sum  advanced  being  due,  with- 
out there  being  any  capital  to  meet  it,  or  in  the  other,  of  a  deficiency  of  as- 
sets to  meet  the  partnership  obligations  so  large  as  to  make  the  contribution 
of  the  defendant  equal  to  the  sum  required  to  be  paid.  Now  in  this  answer 
I  not  only  do  not  find  any  such  admission,  but,  on  the  contrary,  I  find  a 
positive  denial  of  some  of  the  material  facts,  as  a  substitute  for  such  admis* 
sioo.  It  is  said  that  the  account  scheduled  to  the  bill  shows  6uch  a  defi- 
ciency, and  that  the  defendant  was  in  some  manner  party  to  making  out  that 
account,  and  that  he  has  not,  in  his  answer,  stated  any  error  in  that 
account  so  as  materially  to  affect  its  ^accuracy.    That  account  is,    [*176] 

(a)  S  S.  &  S.  217 ;  and  see  Mortlock  t.  Leather,  3  Mer.  491. 
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Upon  the  face  of  it,  in  j a  great  measure,  calculation  and  speculative:  but 
the  true  answer  is,  that,  for  the  purpose  of  paying  money  into  court,  evi- 
dence cannot  be  resorted  to.  The  ground  must  be  found  in  the  defendaot's 
admission ;  and  this  defendant  has  not  only  not  admitted  the  accuracy  of  the 
statements  in  that  account,  but  disputes  it  in  many  particulars,  and  has  not 
admitted  that  there  will; be  any  ddiciency  to  which  he  will  be  liable  to  con* 
tribute.  I  may  be  perfectly  satisfied  that  there  will ;  I  may  feel  no  doubt 
that  he  will  have  to  contribute  far  more  than  the  amount  of  his  capital ;  bat 
I  am  not,  upon  the  motion,  at  liberty  to  act  upon  any  such  conviction  or  be* 
half,  and  it  would  be  m()st  dangerous  to  do  so.  Neither  party  has  had  auy 
opportunity  of  giving  evidence  of  any  £act«  IHie  court,  therefore,  has  no- 
thing upon  which  it  can  proceed  but  the  admission  of  the  parties.  The  de- 
fendant justly  says,  <*  Take  my  statement  to  be  true,  or  give  me  an  opportu- 
nity to  prove  it,  before  you  adjudicate. against  me:"  for,  although  the  order 
is  not  an  adjudication  upon  a  right,  the  direction  to  pay  20,000/.  into  court 
within  a  limited  time  mby  be  quite  as  injurious. 

A  reference  to  some  of  the  cases  will  show  how  strongly  the  court  ha^  felt 
this,  and  how  strictly  it  has  adhered  to  the  rule  of  acting  upon  the  defend- 
ant's admission  only.  In  Fox  v.  Mackr^th^a)  Lord  Thurlow  refused  to 
order  payment  of  a  balabce,  the  result  of  charges  allowed  by  the  master 
against  the  defendant,  after  allowing  all  that  he  claimed  in  discharge.  In 
Mills  V.  Hansonj{b)  Loiid  Eldon  refused  to  order  payment  into  court  of  a  sum 
verified  by  affidavits  to  be  the  result  of  the  defendant's  answer  and  of  part- 
nership books  brought  into  the  master's  office  by  the  defendant,  unless 
[*177]  where  the  defendant  had  so  referred  in  his  *examination  to  the 
books  as  to  make  them  as  much  part  of  it  as  the  schedule  to  it.    In 

Maddock's  Chancery  Prfictice(c)  a  case  of v.  Bailey jl^d)  is  mentioned, 

in  which  the  court  declined  to  act  upon  a  stated  account,  the  answer  denying 
its  correctness.  In  Qukrrell  v.  Beckford^(e)  Lord  blldon  refused  to  order  a 
mortgagee  in  possession. to  pay  into  court  the  balance  appearing  on  the  sche- 
dule to  his  answer,  the  answer  saying  that  the  defendant  did  not  know  whe- 
ther any  thing  was  due  to  him,  or  what  was  the  amount  of  repairs  and  im- 
provements. In  Wood  V.  Downes,{g)  there  had  been  a  decree  for  an  account 
of  principal  and  interest ;  the  defendant,  an  executor,  upon  his  examination 
admitted  the  principal  moneys,  which  were  ordered  to  be  paid  into  court  \ 
but  the  Lord  Chancellor  declined  to  order  the  interest  to  be  so  paid  upon  an 
affidavit  of  the  amount.  In  many  of  these  cases  there  was  no  doubt  of  the 
money  being  due ;  but  the  court  refused  to  act  upon  its  knowledge  of  that 
fact  derived  from  any  other  source  than  the  defendant's  admission.  In  this 
case  that  source  of  information  is  altogether  wanting. 

(a)  1  Vm.  Jan.  69.  (6)  8  Vet.  68,  a&d  91.  (c)  Vol.  ii.  p.  400, 2d  ed. 

(i2)  30th  July,  1805.  (e)  14  Ves.  177. 

{g)  1  V.  dc  B.  49 }  and  lee  Creak  v.  CapeU^  6  Mad.  114,  DowiUe  v.  SoUy,  2  Roat.  373. 
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I  have  entered  into  this  part  of  the  case,  because  it  appeared  to  me  expe- 
dient, from  the  coarse  which  the  argument  has  taken,  to  review  some  of  the 
rales  upon  which  the  court  acts  in  motions  for  payment  of  money  into  court ; 
althongh  there  are  in  the  case  facts  which  are,  to  my  mind,  quite  sufficient 
to  decide  it  without  referring  to  such  ru)es.[l] 

By  the  deeds,  which  I  must  take  to  be  the  acts  of  all  the  parties  to  them, 
it  appears  that  the  partnership  being  in  difficulties,  though  not  sup- 
posed to  be  'insolvent,  the  Bank  of  England  and  certain  private  bank-  [*  178] 
ers  agreed  to  advance  money  sufficient  to  pay  all  the  debts  owing  by 
the  partnership,  upon  the  partnership  effects  and  various  properties  belonging 
to  the  several  partners  being  put  in  trust  to  secure  the  repayment  of  the 
moneys  so  to  be  advanced,  which  advances  were  also  secured  by  judgments 
at  the  suit  of  the  bank,  against  the  several  partners.  Mr.  Thomas,  the  de- 
fendant, conveyed  certain  estates  to  the  trustees  for  these  purposes  ;  and  it 
was  known  to  all  the  parties,  at  the  time,  that  the  advances  had  been  made 
to  him  out  of  the  partnership  funds.  The  deeds  provide  for  the  payment  of 
all  the  advances  by  the  bank  and  the  private  bankers,  and  give  to  the  inspec- 
tors lai^  powers  for  that  purpose.  The  continuance  of  these  liabilities  for 
repayment  of  the  moneys  advanced,  and  of  some  of  the  joint  debts  remaining 
unpaid,  constitutes  the  ground  of  the  order  under  appeal.  But  the  deeds 
provide  for  the  discharge  of  these  liabilities,  and  the  payment  of  these  debts, 
in  a  different  manner,  if  the  sum  so  advanced  to  the  defendant  does  not  form 
part  of  the  trust  fund ;  and  it  would  be  a  breach  of  all  good  faith  to  permit 
Mr.  Thomas  to  devote  other  parts  of  his  property  to  the  payment  of  these 
advances  and  debts,  not  e)cpecting  to  be  called  upon  for  payment  of  the 
money  so  received  by  him,  and  then  to  call  upon  him  to  pay  that  money, 
when,  by  so  devoting  other  property  to  the  purposes  of  the  trust,  he  may 
have  deprived  himself  of  the  means  of  raising  it. 

I'hat  the  inspectors  did  not  oppose  the  order  doea  not,  I  think,  afford  any 

[]]  Vide  CoUisY*  Colliw,  S  Sim.  365.  An  order  on  motion,  for  payment  into  court  by  a  trustee 
ef  trast  fnnds,  admitted  to  have  been  sold  out  under  a  power  of  attorney  execnted  by  Iiim  was  re- 
fnsed*  on  the  ground  that  there  was  not  a  sufficient  admission  of  the  misapplication,  and  the  trns- 
tess  being  aothoriied  to  vary  the  investments.  Meyer  ▼.  Montriou,  4  Beav.  343.  In  a  suit  against 
trartees  for  a  breach  of  trost,  one  of  them  admitted  that  the  funds  had  been  sold  out,  by  means  of 
a  power  of  attorney  execnted  by  him  for  the  purpose,  as  he  stated,  of  investing  it  on  more  advan- 
tageons  seearities ;  hs  stated  that  he  was  not  concerned  in  the  receipt  of  the  prodnce,  but  he  had 
been  IslbnDed  thai  it  had  been  received  by  his  co-trustee,  or  by  J.  M.  by  his  permission.  The 
aettlenent  contained  a  power  to  vary  the  investments.  It  was  held,  that  there  was  not,  on  the 
r,  a  aafficient  admiseion  to  justify  an  interlocutory  order  on  this  trustee  for  payment  of  the 
into  court  Ibid.  The  subject  of  litigation  was  a  fund  in  the  hands  of  the  assignee  of  an 
iDBslvent.  The  asrignee  in  his  answer  admitted  the  assignment,  and  that  he  had  no  interest  there- 
in except  an  trustee ;  that  he  had  sold  the  goods  assigned,  and  had  in  his  bands,  as  the  net  amount 
of  the  proceeds  of  sale,  a  certain  sum  which  he  held  for  the  sole  use  of  the  creditors  named  in  the 

Mjj^n If     The  a«jgnea  bad  himself  become  insolvent.    The  money  was  ordered  to  be  brought 

iato  court.    Maggerty  v.  Duantt  1  Paige,  321.    In  this  case,  however,  the  principal  qnestion  dis- 
in  the  text  waa  not  even  alladed  to. 
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grounds  to  support  it.  They  are  mere  trustees,  and  have  no  interest  in  the 
question ;  and  in  a  contest  between  eestuis  que  trusts  it  is  not  only  not  the 
duty  of  trustees  to  take  part  with  either  side,  but  it  is  proper  that  they 

should  abstain  from  doing  so.    The  defendant  has  an  interest  in  con- 
[*179J    tending  that  the  ^execution  of  the  trust  ought  to  be  left  to  them, 

whether  they  wish  to  execute  it  or  not ;  and  be  has  a  right  to  the 
judgment  of  the  court  upon  that  question. 

It  may  be,  that  justice  has  not  been  done  to  tho  estate  of  Mr.  Esdaile;  but 
I  cannot  in  this  /suit  enter  into  that  question.  I  can  only  consider  the  motion 
with  reference  to  what  I  conceive  to  be  the  practice  of  the  court ;  and  my 
opinion  is,  that,  consistently  with  that  practice,  the  order  made  cannot  be 
supported. 


Nicholson  v.  Hooper. 


1838;  Feb.  98;  March,  3;  Aag.S7. 

A.,  the  owner  of  certain  chattels,  pled^d  them  to  B.,  who  waa  a  broker,  to  secore  adraoeef 
made  on  hii  behalf  by  B. ;  and  B.  afterwards,  in  his  own  name,  and  unknown  to  A.,  re- 
pledged  the  same  chattels  to  C,  to  secure  sdvancea  made  by  C.  to  B.,  but  of  which,  unknown  io 
C,  A.  was  to  have  the  benefit  C.  having  subsequently  applied  in  vaiu  to  B.  for  payment  of  bis 
adyanees,  threatened  to  realize  his  security  by  a  sale,  which,  howerer,  he  was  from  time  to 
time  induced  to  postpone,  by  the  solicitations  of  B.,  and  his  assorancns  of  speedy  payment :  and 
this  was  communicated  by  B.  to  A.,  his  principal.  In  a  suit  by  A.  against  B.  and  C,  praying 
to  redeem  the  property  in  pledge  on  psyment  of  any  balance  found  due  on  the  account  between 
himself  and  B.,  it  was  held  that  A.  had  no  equity  to  restrain  C.  from  proceeding  to  an  immediate 
sale. 

A  party  claiming  a  title  in  himself,  but  privy  to  the  fact  of  another  dealing  with  the  property  as 
his  own,  will  not  be  in  equity  permitted  to  assert  his  own  title  against  a  title  created  by  that 
other,  although  he  derives  no  beneft  from  the  transaction. 

Whether,  under  the  circumstances,  C.  could  make  a  good  title  to  a  purchaser  7     Quare. 

This  was  an  appeal  motion,  on  behalf  of  the  defendants  Messrs.  Hicbens 
&  Co.,  that  an  injunction  which  the  Vice-chancellor  had  granted  upon  the 
answers  and  affidavits,  and  by  which  Hichens  &  Co.  were  restrained  from 
proceeding  to  sell  or  dispose  of  certain  tea  warrants  then  in  their  bands, 
might  be  dissolved. 
It  appeared  from  the  plaintiflF's  aflSdavit,  that  at  the  East  India  Company's 

sales,  according  to  the  custom  of  the  tea  trade,  a  warrant  is  made  out 
[*180]    for  each  lot  of  tea  *sold,  upon  which  a  certain  deposit  is  paid  to  the 

East  India  Company ;  that  the  remainder  of  the  price,  called  the 
prompt,  is  to  be  afterwards  paid  at  the  time  appointed  by  the  company ;  that 
the  warrant  is  made  out  in  the  name  of  the  broker  by  whom  the  purchase 
is  made,  and  who  indorses  the  warrant ;  that  between  the  payment  of  the 
deposit  and  the  payment  of  the  prompt,  such  warrants  are  frequently  put  into 
circulation  and  made  the  subject  of  sale  and  purchase ;  and  that  the  pnrcha- 
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lers  of  sach  warrants  become  entitled  to  the  teas  therein-mentioned  on  pay- 
ment of  the  prompt  due  in  respect  of  such  teas. 

The  teas,  to  which  the  warrants  in  question  in  the  cause  related,  were  pur- 
chased for  the  plaintiff,  a  tea  dealer,  by  the  defendant  Hooper,  who  was  a 
tea  broker,  and  also  a  sworn  broker  of  the  city  of  London  ;  and  Hooper,  hav- 
ing paid  or  undertaken  to  pay  to  the  East  India  Company,  on  the  plaintiff's 
behalf,  the  prompt  due  upon  the  teas  comprised  in  the  warrants,  was  allowed 
by  the  plaintiff  to  hold  the  warrants  as  a  security  for  the  repayment  of  the 
snms  which  he  had  advanced  or  should  advance  for  that  purpose  ;  and  Hoop- 
er, shortly  afterwards  having  himself  occasion  to  borrow  money  to  enable 
bim  to  make  that  payment,  delivered  the  same  warrants,  without  the  know- 
ledge or  privity  of  the  plaintiff,  to  Hichens  d&  Co.  as  a  security  for  a  sum 
of  48,000/.,  which  they  then  advanced  to  him  for  that  purpose. 

The  particular  circumstances  and  subsequent  history  of  the  transactions 
between  the  parties,  are  sufficiently  stated  in  the  Lord  Chancellor's  judgment. 

Besides  the  general  grounds  of  argument  which  were  taken  upon  the 
motion,  and  which  arose  out  of  the  dealings  between  the  parties,  as  affect* 
ing  the  equity  asserted  by  the  plaintiff,  two  other  questions  were 
ndfed  and  discussed  at  considerable  length ;  first,  how  far  a  ^person  [*1S1] 
standing  in  the  relation  of  factor  or  agent  to  another,  and  especially  a 
sworn  broker  of  the  city  of  London,  could,  either  upon  general  principles,  or 
ttodef  the  provisions  of  the  6  G.  4,  c.  94,  commonly  called  the  factors'  act, 
be  permitted,  at  law  or  in  equity,  to  create  an  effectual  charge,  by  way  of 
pledge,  upon,  property  belonging  to  his  employer  ;  the  character  and  position 
of  Hooper,  the  intermediate  holder,  being,  it  was  contended,  sufficient  to  pnt 
Hichens  &  Co.  upon  inquiry,  aud  therefore  giving  them  constructive  notice 
that  the  warrants  which  he  had  offered  them  in  pledge  were  not  his  own : 
and,  secondly,  supposing  all  objection  upon  that  ground  to  be  got  rid  of,  and 
the  deposit  with  Hichens  &  Co.  to  amount  to  a  valid  pledge,  whether  they 
thereby  acquired  such  a  title  to  the  property  as  would  enable  them  to  sell 
again,  and  make  a  legal  title  to  a  purchaser. 

Upon  the  first  point.  Ex  parte  Dyster  in  the  matter  of  MoUne,{a)as  to  the 
obligations  of  a  London  broker,  and  the  statute  6  Geo.  4,  c.  94,  together  with 
the  following  authorities,  were  cited  and  commented  upon ; — Barinff  v. 
Corrie^(Jb)  Barton  v.  Williamslc)  Robertson  v.  Kensinffton,{d)  Haynes  v. 
FosteTiije)  VVhUebread  v.  Jordan.{g) 

Upon  the  second  point  reference  was  made  to  the  pawnbrokers'  act,  30 
Geo.  2,  c.  24,  s.  10,  and  also  to  Paley's  Principal  and  Agent,(A)  Langfort  v. 
Administratrix  of  Tyler,{i)  Tucker  v.    WUson,{k)  Lockwood  v.  EwerjlJL) 

(«)  1  Mer.  155  (i)  2  B.  &  Aid.  137.  (c)  5  fi.  &  Aid.  395. 

{d)  5  Mann.  &  Ry.  381.  (e)  4  Tyrw.  65.  (^)  1  Y.  &  Coll.  303. 

(A)  3d  ed.  by  Lloyd,  pp.  15, 16.  (t)  Balk.  113.  (Jfc;  1  P.  Wnw.  261. 
([)  2  Atk.  303,  9  Mod.  275. 
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[•182]  Kemp  v.  Westbrook,{a)  Pothonier  v.  Daw8on,{b)  ""Kemp  ▼.  Pryarj{c) 
Maclean  v.  Dunn,{d)  Clay  v.  Hdrrison,{e)  Story  on  BailmentSjC^^) 
Curling  v.  Shuttleworthj^h)  Walter  v.  Smithli)  Evans  v.  Tru€manf{k) 
Bacon's  Abridgment,(/)  and  Comyn's  Digest.(m) 

From  the  view,  however,  whicii  the  Lord  Chancellor  took  of  the  effect  of 
the  dealings  between  the  parties  to  the  suit  it  will  be  seen  that  it  became 
unnecessary  for  his  Lordship  to  decide  either  of  these  questions. 

Mr.  Wigram  and  Mr.  Richards^  for  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Calvert^  contra. 


Aug.  27. — ^The  Lord  Chancellor.(/i) — ^The  original  bill  in  this  case 
states  advances  of  money  made  to  the  plaintiff  by  the  defendant  Hooper,  for 
which  certain  tea  warrants  are  taken  as  security  ;  that  the  warrants  are  made 
payable  to  the  broker ;  that  they  arc  indorsed  by  him,  and  are  put  into  circu- 
lation, and  that  the  holder  is  entitled  to  the  tea  on  payment  of  the  prompt  j 
that  Hooper,  afler  he  paid  of  the  prompt  for  the  plaintiff,  held  the  warrants 
as  a  security  for  his  advances. 

The  original  bill  was  filed  in  the  month  of  February,  1837.  It  states  the 
deposit  of  the  warrants  by  Hooper  with  Hichens  &,  Co. ;  it  does  not  pray  any 
account  or  injunction  against  their  selling  the  same,  but  only  an  in- 
[^183]  junction  against  an  action  at  law ;  and  it  offers  to  pay  *the  balance 
if  any,  which  may  be  found  due  from  the  plaintiff  to  the  defendants, 
or  any  of  them,  upon  taking  the  account  between  the  plaintiff  and  Hooper, 
that  is  to  say,  upon  taking  "  the  account  aforesaid,"  which  is  the  account 
prayed  as  between  the  plaintiff  and  Hooper.  The  supplemental  bill,  which 
was  filed  in  January,  1838,  charges  that  Hichens  &,  Co.  knew  that  Hoop« 
er  was  not  the  owner  of  the  warrants,  and  prays  for  an  injunction  against 
Hichens  (c  Co.  to  restrain  them*  from  selling  or  disposing  of  the  warrants. 

These  two  bills,  therefore,  treat  Hichens  &,  Co.  as  mere  holders  of  the 
warrants,  and  as  liable  to  any  decree  to  which  the  plaintiff  might  be  entitled 
as  against  Hooper,  but  the  suit,  as  against  them,  seeks  no  redemption  of  any 
charge  to  which  they  may  be  entitled. 

In  answer  to  these  bills,  the  defendants  Hichens  &,  Co.  in  substance  state, 
that  Hooper  was  possessed  of  these  warrants;  that  they  knew  nothing  of  the 
plaintiff's  title  to  them ;  and  that  Hooper  deposited  them  with  the  defend- 
ants, as  a  security  Tor  a  sum  of  48,000/.  advanced  by  the  defendants  to  him 
to  pay  the  prompt :  that  this  transaction  took  place  in  the  month  of  February, 
1836 :  that  on  the  4th  of  May,  1835,  they  wrote  a  letter  to  Hooper,  requiring 

(ff)  1  Ve8.een.  278,  and  the  decree  in  Mr.  Belt's  Supplement  (6)  Holt'e  N.  P.  C.  385. 

(c)  7  Ves.  237.  {d)  4  Bing.  723 ;  1  Moore  &b  P.  761.  (e)  10  Barn.  &.  Creei.  99. 

C^)  P.  208,  e.  310.  (A)  6  Bing.  121.  (t)  5  B.  &  Aid.  439. 

(k)  Cited  in  Paley'e  Principal  and  Agent  b;  Uoyd,  p.  S27.  {I)  Tit  Bailment  (B.) 

(m)  Tit.  Mortgage  (A.) 
(n)  Thii  judgment  waa  delivered  by  the  liord  Chancellor  at  hia  honae  daring  the  long  TaeatioB. 
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payment  by  the  16th  of  June,  of  the  whole  of  their  advance ;  and  that  on: 
the  2d  of  June,  they  again  wrote  a  letter  to  him,  giving  him  notice  that  if 
repay  ment  was  not  made  on  or  before  the  16tli  of  June,  they  should  proceed  to. 
sell  the  warrants :  that  on  the  3d  of  June,  Hooper  sent  these  two  letters  to 
the  plaintiff,  stating,  not  as  a  matter  of  information,  but  as  a  fact,  that  the 
defendants  were  the  persons  of  whom,  on  the  27ih  of  February  preceding, 
he  had  borrowed  the  48,000/.  for  the  plaintiff,  upon  the  security  of 
the  warrants,  and  requesting  his  instructions :  that  on  the  28th  of 
May,  1836,  they  (Hichens  &  Co.)  wrote  another  letter  to  *Hooper,  [^184] 
stating  that  they  had  not  acted  on  their  former  letter,  in  consequence 
of  his  repeated  applications  to  them  to  abstain  therefrom,  but  giving  him 
notice  that,  unless  the  balance  was  paid  on  or  before  the  10th  of  June  then 
next,  they  should  proceed  to  sell  the  securities :  that  this  letter  also  was  sent 
by  Hooper  to  the  plaintiff:  that,  on  the  18th  of  June,  1836,  they  again  wrote 
to  Hooper,  saying  that  they  acceded  to  his  request  of  abstaining  from  selling 
for  one  month,  but  that,  if  tlie  balance  was  not  paid  by  the  17th  of  July,  they 
should  proceed  to  sell,  and  held  him  liable  for  any  deficiency :  that  this  letter 
was  also  sent  by  Hooper  to  the  plaintiff,  together  with  a  letter  from  himself 
dated  the  20th  of  June,  1836,  in  which  he  stated  that,  on  their  previous  as- 
suFonce  that  another  month  would  enable  them  (that  is,  the  plaintiff  and 
himself,  Hooper)  to  take  up  the  tea  warrants  and  other  securities  lodged  in 
the  defendants'  hands,  and  to  pay  the  balance  advanced,  he  had  prevailed 
upon  the  defendants  to  wait  that  time ;  but  that  if  he  (the  plaintiff)  did  not 
fonish  bim  (Hooper)  with  money  to  discharge  the  defendants'  account,  or 
discharge  it  himself,  by  the  period  mentioned,  he  must  be  answerable  and 
liable  for  all  the  consequences  :  that,  on  the  13th  of  August,  1836,  Hooper 
again  wrote  to  the  plaintiff,  informing  him  that  the  defendants  had  announ- 
ced their  determination  to  proceed  to  an  immediate  sale  of  the  securities,  un- 
less they  had  some  satisfactory  proposition  made  to  them  for  a  settlement  by 
the  then  next  Monday. 

The  plaintiff,  in  his  bill,  states  that  he  had  only  recently  discovered  the 
transaction  between  Hooper  and  the  defendants ;  but  the  correspondence 
proves  that,  if  he  did  not  know  it  at  the  time,  he  was  informed  of  it  about  three 
months  after  it  took  place.  The  defendants  deny  that  they  were,  at  the  time 
of  the  advances,  or  until  above  nine  months  afterwards,  aware  that  Hooper 
was  acting  for  any  other  person. 

The  letters,  independently  of  any  allegation  of  fact  contained  in  [*185] 
the  answers^  establish,  first,  that  in  June,  1835,  the  plaintiff  knew 
that  the  loan,  of  which  he  had  had  the  benefit,  had  been  advanced  by  the  de* 
feodants  to  Hooper  upon  the  security  of  the  tea  warrants,  and  that  the  de< 
fendants  claimed  the  right  of  selling  the  warrants  in  repayment  of  their  ad- 
vances ;  and|  secondly,  that  to  induce  the  defendants  to  abstain  from  selling 
the  wanantSi  the  plaintiff  permitted  Hooper,  from  time  to  time  to.  promise 
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payment,  without  raising  any  question  as  to  the  defendants'  asserted  title  to 
sell  them  ;  and  that  the  defendants,  from  time  to  time,  acquiesced  in  these 
applications  for  time,  of  which  the  plaintiff  had  the  benefit,  by  preserving 
the  warrants,  and  avoiding  the  sale  of  the  tea  at  the  then  low  price.  If  the 
plaintiff  had  raised  any  question  as  to  the  defendants'  right  to  sell  the  war- 
rants, they  would  naturally  have  called  upon  Hooper  for  payment,  which 
would  have  compelled  him  to  call  for  payment  from  the  plaintiff.  So  long 
as  the  plaintiff  could  derive  any  benefit  from  the  defendants'  confidence  ia 
their  tiile  to  sell  the  warrants,  he  permits  them  to  trust  to  it ;  bnt  when  that 
advantage  can  no  longer  be  obtained,  he  disputes  their  title  from  the  begin- 
ning, and  calls  upon  this  court  to  assist  him  in  defeating  their  claim. 

Such  assistance  this  court  ought  not,  in  my  opinion,  to  afford ;  and  in  my 
view  of  the  case  it  is  not  necessary  to  enter  into  the  question  whether  Hoop- 
er had,  or  had  not,  a  right  to  deposit  these  warrants,  and  to  give  the  defend- 
ants a  good  title  to  sell  them  for  the  re-payment  of  the  money  advanced  by 
them.  If  Hooper  had  no  such  right,  it  was  the  duty  of  the  plaintiff,  when 
informed  of  his  having  assumed  it,  and  that  the  defendants  had,  on  the  faith 
of  it,  advanced  a  large  sum  of  money,  to  have  apprised  them  of  his  intention 
to  dispute  it  Not  only  did  he  not  do  so,  however,  but  through  Hoop- 
[*186]  er,  as  *his  agent,  he  confirmed  them  in  the  error  into  which  they  are 
supposed  to  have  fallen,  and  himself  derived  benefit  from  the  dela- 
sion  so  perpetuated  :  Sugden's  Law  of  Vendors  and  Purchasers.(a)  A  party 
claiming  a  title  in  himself,  but  privy  to  the  fact  of  another  dealing  with  the 
property  as  his  own,  will  not  be  permitted  to  assert  his  own  title  against  a 
title  created  by  such  other  person  although  he  derives  no  benefit  from  the 
transaction.[I] 

Whether,  if  the  defendants  had  required  the  aid  of  a  court  of  equity  in 
order  to  give  effect  to  the  title  which  they  have  so  acquired,  the  court  wonld. 
have  given  them  such  assistance^^s  a  question  which  it  is  not  necessary  now 
to  consider,  as  I  have  only  to  decide  whether  the  plaintiff  is  entitled  to  the 
assistance  of  a  court  of  equity  to  defeat  it. 

It  may  be  supposed  that  the  injunction  ought  to  be  continued  on  payment 
into  court  of  the  balances  claimed  by  the  defendants.  That. would  have  been 
matter  for  consideration,  if  the  bills  had  affirmed  the  title  of  the  defendants 

(a)  Vol.  ii.  p.  262, 9th  ed. 

[1]  Vide  Pickering  ▼.  Pickering,  port,  289,  804.  Greenhdlgh  ▼.  The  Mancheeter  and  Bir^ 
mingham  Railway  Co.  3  Myl.  Sl  Or.  785,  795,  and  note  1,  ibid.  Skinner  ▼.  Dayton,  19  Johni. 
Rep.  561.  Wateon*e  BxWe  v.  McLaren,  19  Wend.  563.  WilUame  v.  The  Earl  of  Jereey,  Ct. 
k,  Ph.  91.  Haight  ▼.  The  Proprietore  of  the  MorrU  Aqueduct,  4  Wwh.  C.  C.  Rep.  608.  Wyetk 
T.  Stone,  1  Story'e  Rep.  283.  Prendergaei  r.  Turton,  I  Ye.  &  Cdl.  C.  G.  98.  Bowaer  ▼.  Coihy, 
1  Hare,  139.  To  give  aoqnieeeenee  Uie  eflbct  of  depriTidf  a  party  of  a  right  or  tiUe,  it  niaat  ap- 
pear that  be  had  fall  knowledge  of  all  the  facts  of  the  caae,  and  of  the  legal  consequences  resnlt* 
mgfrom  those  facts.  3  Rass.  574,  n.  1.  Cockerelly.  Cholmeley,!  Rass.  &  M.  418.  S.  C.  3 
Ross.  565;  Taml.  435.  Flagg  y,  Mann,  2  Samn.  563.  Munch  t.  Cockerell,  9  Sim.  339.  Fieh 
▼.  MiUar,  1  Ho£  Ch.  Rep.  267. 
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to  the  secarity  of  these  warrants  and  offered  to  redeem  them ;  hut  these  bills 
dispute  that  title  altogether,  and  decline  entering  into  any  of  the  transactions 
between  Hooper  and  the  defendants,  Messrs.  Hicbens  Sc  Co. 

Beinflf  of  opinion,  under  the  circumstances  stated  in  the  answers,  that  the 
plaintiff  cannot  be  permitted  in  a  court  of  equity,  to  question  these  transae- 
tioDS,  I  must  refuse  the  injunction  prayed,  and  discharge  the  order  by  which 
it  was  granted  ;  without,  however,  giving  an  opinion  as  to  any  legal  rights 
of  the  parties,  or  as  to  any  question  which  may  arise  between  them  in  this 
coort  in  any  other  form. 


*HoLE  V.  ESCOTT.  [♦187j 

1838:  Jane  5,  9  ;  November  34. 

AboriMiid  Dpon  iiiarriage>  settled  aD  estate  to  the  use  of  himself  for  life«  with  remaioder  to  the 
ueof  tnistees  to  preserve  contiogeot  remainders,  with  remainder  to  the  use  of  trustees  for  a  term 
of  years,  to  secure  a  jointure  for  the  wife,  with  remainder  to  the  use  of  such  children  of  the 
naimge  mm  the  hnebdnd  and  wife  jointly,  or,  in  default  of  a  joint  appointment,  the  sunrivor  of 
them  sbcNiid  appoint,  with  remainder,  in  default  of  such  appointment,  to  the  children  of  the  mar- 
lisfe  equally,  with  remainder  to  the  right  heirs  of  the  husband.  The  husband  became  bankrupt 
and  after  his  bankruptcy,  he  and  bis  wife  made  a  joint  appointment  in  favor  of  two  of  the  chil- 
dren of  the  marriai^e.  The  husband  th<^u  died,  and  a  bill  havingr  been  subsequently  filed  by  a  per- 
SBB  daiinni|r  under  tbebaekruptcy,  for  an  account  of  the  rents  of  the  settled  estate,  the  wife 
thereapoo  executed  a  separate  .appointment  in  favor  of  the  same  children,  which  she  stated  ia 
her  answer. 

Held,  first,  that  the  joint  appointment  was  inoperative,  on  the  ground  that  the  husband  could  not 
by  a  subsequent  execution  of  the  power,  deprive  his  assignees  of  an  estate  which  had  been  once ' 
Teated  in  them  by  his  bankruptcy ;  secondly,  (by  implication,)  that  such  joint  appointnient 
eoald  not  be  oonndered  as  the  separate  appointment  of  the  wife,  who  survived  ;  and,  thirdly, 
that  the  wife's  separate  appointment  alter  the  husband's  death  was  a  good  exercise  of  the  pow- 
er; Bod  that  the  account  of  the  rents  prayed  by  the  bill  could  not  be  extended  beyond  the  date 
ef  that  s^rpointment. 

The  material  facts  and  the  several  instruments  upon  which  the  questions 
in  this  cause  arose  are  fully  stated  in  Mr.  Keen's  report  of  the  case  upon  the 
hearing  at  the  RolIs.(a) 

The  Master  of  the  Rolls  having  decided  that  the  joint  appointment  by  the 
husband  and  wife  and  the  separate  appointment  by  the  wife  surviving  were 
both  inefibctual,  and  made  a  decree  for  a  general  account  of  the  rents  and 
profits  of  the  estates  comprised  in  the  appointments,  the  two  children  of 
the  marriage  who  claimed  under  the  appointments  appealed  against  the  whole 
decree. 

Mr.  Wigramj  and  Mr.  West^  for  the  plaintiffs,  and  Mr.  Chandles9,  for  a 
defendant  in  the  same  interest,  in  .support  of  the 'decree,  contended  that  the 
joint  power  was  either  totally  extinguished  by  the  bankruptcy,  or,  if  not,  that 
at  all  events,  the  husband  could  not  be  permitted*  to  derogate  from  his  own 

(a)  a  Keen,  444. 
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act,  so  as,  by  any  subsequent  exercise  of  the  power,  to  take  from  bis 
["^188]    assignees  ^property  which  had  been  once  vested  in  them  by  the 

operation  of  the  bankrupt  laws.  On  this  point  they  referred  to  and 
relied  upon  Badham  v.  Mee^(a)  and  Sir  E.  Sugdeu's  remarks  upon  that 
case,(6)  together  with  the  several  bankrupt  acts,  34  &  35  Hen.  8,  c.  4,  s.  1, 
13  Eliz.  c.  7,  s.  2,  and  21  James  1,  c.  19,  s.  9  ;  and  they  also  referred  to  the 
following  cases : — Albany^s  ca8e^{c)  King  v.  MellingJ^d)  Hiffden  v.  WU- 
liamsonf{e)  Edwards  v.  Sleaterf(g)  Jewson  v.  Moulson,(^h)  Smith  v.  Deaihj(i) 
Horner  v.  Swannf(k)  West  v.  BemeyJ^l)  Bicklty  v.  Guesi^ifn)  Doe  v.  Bri- 
tain,{n) 

They  further  insisted  that  the  joint  appointment  by  the  husband  and  wife, 
made  after  the  bankruptcy,  could  not,  upon  any  sound  principles  of  construc- 
tion, be  held  to  operate  as  a  good  appointment  by  the  survivor,  the  wife  not 
having  at  that  time  acquired  the  character  of  survivor ;  M($cAdam  v.  Lo- 
gan,{o) 

Lastly,  they  submitted  that  the  separate  appointment  by  the  wife,  executed 
after  the  husband's  death,  and  after  the  filing  of  the  bill,  was  ineffectual,  ou 
the  ground  that  the  power  itself  had  failed,  upon  the  husband's  decease,  for 
want  of  an  estate  of  freehold  to  support  it.  They  argued,  that  wherever  a 
limitation  could  be  construed  to  take  effect  by  way  of  remainder,  it  should 
never  be  allowed  to  operate  as  an  executory  devise  or  springing  use;  Fearne 

on  Contingent  Remainders,(p)  Doo  v.  Morgan.{q) 
[•189]        'Sir  W.  Follett  and  Mr.  Richards,  in  support  of  the  appeal,  made 

two  points,  and  contended,  first,  that  the  joint  power  was  not  affected 
by  the  bankruptcy  of  the  husband,  but  that  the  appointmenr  by  him  and  his 
wife,  though  posterior  to  that  event,  was  a  good  execution  of  the  power ;  aud 
secondly,  if  not  that  the  appointment  by  the  wife  after  the  bankrupt's  death, 
and  after  the  filing  of  the  bill,  was  at  all  events,  a  good  execution  of  the  sepa- 
rate power  given  to  the  survivor.  With  respect  to  the  first  point,  in  addition 
to  the  cases  referred  to  on  behalf  of  the  plaintiffs,  they  cited  and  commented 
upon  the  following  authorities ; — Ben  v.  Bulkeley,{r)  Tyrrell  v.  Marshes) 
Thorpe  v.  Goodall,{t)  Long  v.  Rankin^{u)  Jones  v.  Winwoody{v)  Sanders 
on  Uses.(ir)  Upon  the  second  point,  they  referred  to  Purefoy  v.  Rogersix) 
Duke  of  Marlborough  v.  Oodolphin,{y)  Doe  v.  Martin,{z)  Fearne  on  Con- 

<a)  ]  Mylne  &  Keen,  32 ;  and  7  Bing.  695.  (h)  Sogd.  on  Powen,  vol.  i.p.  80,  (thed. 

(c)  1  Rep.  107.  (d)  Vent  2U,  235.  (e)  3  P.  Woie.  132. 

(g)  Hard.  410.  (A)  2  Alk.  421.  (j)  5  Mad.  371. 

(*)  T.  &  Ruae.  430.  (/)  1  Ron.  &  Mylne,  431.  <m)  I  Run.  &  Mylne.  440. 

(n)  2  B.  &  Aid,  93.  (0)  3  Bro.  C.  C.  310.  (^)  Page  381. 

iq)  3  T.  R.  763.  (r)  Doug,  292.  (,)  3  Bing.  31. 

(0  1  Rom  40  ;  and  17  Vea.  288.    (ti)  Sogd.  Powen,  toL  ii,  p.  589»  6th  ad.  App. 
(«)  In  the  Court  of  Exchequer ;  now  reported,  3  Meea.  6l  Wela.  653. 
(w)  Vol  i.  p.  169.  (X)  2  Sannd.  380,  and  the  note  by  Seijt.  Willinma. 

.  («)  2  Vea.  aen.  61.  ^      '  (y)  4  T.  R.  39. 
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tingent  Remainders,(a)  ^ir  B.  Sugden's  note  to  Gilbert  on  Uses,(6)  and  Sag- 
den  on  Powers.(c) 

Nov.  24. — ^The  Lord  Chancellor  : — The  facts  of  this  case  are  fully 
stated  in  the  second  Yolume  of  Mr.  Keen's  Reports.(ci)  It  is  not  necessary, 
therefore,  for  me  to  re-state  them. 

The  objections  made  to  the  two  appointments  upon  whieh  the  title  of  the 
children  rested  are  totally  distinct. 

*1.  To  the  joint  appointment  by  the  father  and  mother,  after  the    [*190] 
father's  bankruptcy,  two  objections  were  made;  lEirst,  that  the  power 
was  extinguished  by  the  bankruptcy  ;  secondly,  that  if  not  extinguished,  no 
title  could  be  obtained  under  the  execution  of  it,  inasmuch  as  the  bankrupt 
could  not  be  |iermitted  to  destroy  the  title  of  his  assignees. 

Upon  the  first  point,  I  do  not  propose  to  express  any  opinion.  It  is  not 
necessary  that  I  should  do  so,  for  the  purpose  of  the  judgment  which  I  pro- 
pose to  pronounce ;  and  considering  the  doubt  that  exists  as  to  the  grounds 
of  the  opinion  of  the  Court  of  Common  Pleas  in  the  case  of  Badham  v. 
Mee,{e)  I  think  it  inexpedient  and  unnecessary  to  discuss  the  question. 

Supposing,  then,  that  the  bankruptcy  of  the  father  and  the  proceedings 
therenpoii  did  not  extinguish  the  power,  could  the  father,  after  his  bankrupt- 
cy, execute  the  power,  and  thereby  take  from  his  assignees  the  fee  of  the  pro* 
perty,  for  the  purpose  of  bestowing  it  upon  his  children  1 

At  the  date  of  the  bankruptcy  he  had  an  estate  for  life,  with, — as  the  event 
tamed  oat, — an  immediate  remainder  to  himself  in  fee,  subject  to  a  rent 
charge  of  50/.  for  his  wife  surviving,  and  a  term  to  secure  it ;  the  estate  lim- 
ited to  the  children  in  default  of  appointment  failing,  as  it  is  admitted,  for 
want  of  a  particular  estate  to  support  it.  He  had  indeed  a  power  with  his 
wife's  concurrence,  of  defeating  this  remainder  in  fee  by  appointing  estates 
to  his  children  ;  but  that  power,  I  will  assume,  had  not  been  executed. 

*The  statute  13  Eliz.  c.  7,  s.  2,  enables  the  commissioners  to  dis-  [*19I] 
pose  of  any  estate,  for  such  use,  right,  or  title  as  the  bankrupt  shall  have 
io  the  same,  which  he  may  lawfully  depart  withal ;  and  the  statute  21  James 
1.  c.  19,  8.  1,  directs  that  the  bankrupt  laws  shall  be  expounded  most  favor*- 
ably  for  the  relief  of  creditors.  Now,  up  to  the  time  of  the  bankruptcy,  the 
buikrapt  might,  undoubtedly,  have  departed  with  his  life  estate  and  his  re- 
mainder in  fee ;  and  if  he  had  done  so,  in  terms,  could  he  afterwards  have 
execnted  the  power  so  as  to  take  away  the  fee  for  the  purpose  of  giving  it  to 
the  children?  I  apprehend  not.  It  was  entirely  optional  in  him  whether 
the  children  should,  or  should  not,  have  any  interest  in  the  estate.    There 

(«>  P.  228.  (()  P.  153.  ie)  Vol.  u.  p.  253.,  6ih  ed.  {dt  2  Keen,  444. 

(e)  7  Binf .  695.    [The  decnton  in  thif  ease  may  be  coneidered  ai  everroled.    Jowm  t.  Wm^ 
10  Sim.  150] 
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vas  no  right  in  them — no  equity  entitling  them  to  call  upon  the  father  to 
execute  the  power  in  their  favor.  The  appointment,  therefore,  would  have 
been  a  voluntarily  act  by  the  grantor  defeating  his  own  grant  He  might 
have  parted  with  his  life  estate  and  his  fee ;  and  the  statute  takes  from  him 
and  vests  in  his  assignees  all  that  he  might  have  departed  with. 

In  Badham  v.  Mee,  as  reported  in  the  1st  volume  of  Mylne  &  Keen's  Re* 
ports,  (a)  it  was  not  contended  that  the  appointment  could  prevail  so  as  to 
interfere  with  the  bankrupt's  ultimate  reversion,  or  beyond  that  interest  which 
would  have  belonged  to  the  children  in  default  of  appointment.  Sir  Eldward 
Sugden,  in  his  observations  upon  Badham  v.  M€e,{b)  also  assumes,  as  1  un- 
derstand the  passage,  that  the  appointment  would  be  void  as  against  the  as- 
signees. If,  then,  the  estate  for  life  and  the  fee,  unaffected  by  any'ezecutioa 
of  the  power,  passed  to  the  assignees,  the  bankrupt  could  not,  by  a 
[*192]  subsequent  execution  of  the  power,  deprive  them  of  it ;  Doe  v.  *Bri' 
tain,(c)  The  joint  appointment  of  the  father  and  mother  was,  there- 
fore, inoperative  to  confer  any  estate  upon  the  children. 

2.  The  appointment  by  the  mother,  who  bad  survived  the  father,  seems  to 
be  objected  to  upon  the  ground  that,  by  the  death  of  the  father,  living  the 
mother,  the  limitation  to  the  children  living  at  the  death  of  the  survivor  had 
failed,  and  that  the  estates  attempted  to  be  created  by  the  appointment  of  the 
mother  must  also  fail.  For  this  purpose  the  rule  is  referred  to,  that  if  limi* 
tations  can  take  effect  as  contingent  remainders,  they  shall  not  take  effect  by 
way  of  springing  use.  But  this  reasoning  assumes  that  the  limitations  cre- 
ated by  the  mother's  appointment  are  to  be  subject  to  the  same  rules  as  those 
made  directly  to  the  children.  The  latter  are  to  take  effect  only  in  default 
of  appointment,  either  by  the  two  parents,  or  by  the  survivor ;  and  I  have 
not  heard  any  sufficient  reason  to  show  that  the  estates  created  under  the  prior 
powers  of  appointment  are  affected  by  that  in&rmity  which  has  defeated  the 
ultimate  limitation.  Be  it  that  the  estates  limited  to  the  children  cannot  take 
effect ;  how  is  that  to  effect  the  estates  created  by  the  mother's  appointment, 
which  originated  in  her  act  after  the  father's  death,  and  could  never  have 
taken  effect  as  remainders  ?  These  remainders  having  failed  by  the  death 
of  the  father  in  the  lifetime  of  the  mother,  the  fee  vested  in  the  heir  of  the 
father,  the  settlor ;  and  why  should  not  such  fee  be  devested  by  the  appoint- 
ment of  the  mother,  and  thereby  effectually  given  to  the  appointees?  Sup- 
pose there  had  not  been  in  the  settlement  any  such  limitation  to  the  children 
in  default  of  appointment,  the  state  of  the  property  would  have  been  precisely 

the  same. 
[*193]        *It  was  argued  that  the  estates  limited  by  the  execution  of  the  pow- 
er are  to  be  considered  as  if  they  had  been  created  by  the  deed  crea- 
ting the  power.[l]    For  some  purposes  this  is  true ;  but  the  rule  was  referred 

(a)  P.  44.  (b)  Treat  on  Poweni,  vol.  i.  p.  80,  6th  ed.  (c)  2  Barn.  &  AkL  93. 

[1]  Vide  SkeeU§  ▼.  Sluarly,  3  Myl.  &  Cr.  1  lU,  120.      TanstaU  t.    Triifpts,  3  Sim*  ^' 
B«niM  Y.  tUe§ter,  I  Yo.  6l  CoU  C. C  410. 
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to  for  the  purpose  of  building  upon  it  this  argument,  that  limitations,  which 
may  possibly  take  effect  as  remainders,  shall  not  be  considered  as  springing 
uses,  and,  that  if  considered  as  remainders,  they  would  have  failed  by  the  death 
of  the  father  in  the  lifetime  of  the  mother.  No  authority,  however,  has  been 
produced  to  show  that  this  rule  ajq^lies  to  such  cases  as  the  present,  which 
vould,  in  effect,  be  to  subject  to  the  same  rule  a  contingency  depending  upon 
future  events,  and  the  result  of  a  discretion  to  be  exercised  at  a  future  time. 

Being  unable,  therefore,  to  find  any  principle  or  any  authority  for  consider- 
ing the  appointment  by  the  surviving  mother  as  void,  and  finding  it  clearly 
provided  by  the  settlement  that,  in  default  of  auy  joint  appointment  by  the 
lather  and  mother,  the  power  should  be  exercised  by  the  survivor,  I  cannot 
concur  in  that  part  of  the  judgment  of  the  Master  of  the  Rolls  which  con- 
siders such  appointment  as  inoperative. 

Being  of  opinion  that  the  assignees  are  entitled,  as  against  the  appointment 
of  the  bankrupt,  but  that  the  appointment  of  the  wife  surviving  is  good 
against  them,  the  decree,  upon  this  bill,  must  be  confined  to  an  account  up  to 
the  time  at  which  the  title  accrued  under  the  appointment  of  the  wife,  with  a 
declaration  that  such  separate  appointment  is  good.[2] 


♦CuaTis  V.  Llotd.  1*194] 

1838 :  Norember,  25,  26 ;  December,  8. 

A  pUintiirmfty  obtain  the  common  order  difmiMing  the  bill  with  eoete,  at  any  time  before  the 
lias  been  aetnally  beard ;  and  even  after  it  has  been  ealled  on  for  hearing. 


When  this  cause  was  called  on  before  the  Lord  Chancellor  for  hearing,  Mr. 
Wakefield^  of  counsel  for  the  plaintiff,  stated  that  it  had  come  on  rather  un- 
expectedly, in  consequence  of  several  other  causes,  which  stood  before  it  in 
the  list,  having  been  struck  out  of  the  paper ;  and  he  requested  that  it  might 
stand  over  until  the  next  day,  adding  that,  from  what  he  privately  knew  of 
the  case)  although  he  had  not  received  instructions  on  the  subject,  he  thought 
it  not  unlikely  that,  if  this  course  were  taken,  the  court  might  eventually  be 
spared  the  trouble  of  hearing  it  at  all.  The  cause  was  directed  to  stand  over 
accordingly. 

On  the  following  day,  the  cause  of  Curtis  v.  Uoydj  having  been  again  call- 
ed on,  Mr.  Wakefield  stated  that  the  plaintiff  had,  that  morning,  obtained,  as 
of  course,  an  order  dismissing  his  bill  with  costs,  so  that  the  suit  was  no 
longer  in  court. 

The  Soliciiar  General  and  Mr.  Wigram  submitted  that  it  was  not  com- 
petent for  a  plaintiff,  after  his  cause  was  in  the  paper  for  hearing,  still  less 
after  it  had  been  actually  called  on,  and  had  only  been  aUowed  to  stand  over 

[2]  At  to  extin|rnidiment  of  a  powar  of  appointment,  lee  further,  W€9t  r.  Berney,  1  Rnm.^ 
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at  the  request  and  for  the  accommodation  of  his  counsel,  to  obtain,  behind  the 
back  of  his  adversary,  .a  common  order,  dismissing  his  bill.    Such  an  order 
was  irregular,  and  ought  to  be  treated  as  a  nullity. 
Mr.  Wakefield^  contra^  insisted  that,  in  accordance  with  the  practice,  a 

plaintiff  might,  at  any  time  before  decree,  and,  at  all  events,  up  to 
[*195]    and  at  the  time  when  his  *cause  was  called  on  for  hearing,  obtain  the 

common  order  dismissing  his  bill  with  costs.  The  same  objection 
had  been  taken  by  Mr.  Bell  in  a  case  of  Locke  v.  Nash,{a)  before  Sir  Wil- 
liam Grant,  in  which  he,  (Mr.  TFaA:^M,)  being  of  counsel  for  the  plaintiff, 
on  the  cause  being  called  on,  got  up,  and  handed  in  a  motion  paper  to  the 
Registrar,  that  the  bill  might  be  dismissed.  On  that  occasion  Sir  W.  Grant, 
after  causing  the  practice  to  be  inquired  into,  came  to  the  conclusion  that  the 
course  taken  by  the  plaintiff  was  regular. 

The  Lord  Chancellor  desired  the  matter  to  be  spoken  to  again  during  the 
sittings  after  term,  and  observed  that  he  should  consider  the  question  as  it 
would  have  stood  on  the  day  when  the  cause  was,  at  the  request  of  Mr. 
Wakefield,  directed  to  stand  over. 


Dec  8. — The  Solicitor  General^  in  support  of  the  objection. — ^In  general, 
if  a  plaintiff  obtains  an  order  dismissing  a  bill,  he  may  immediately  file  a 
new  bill  having  the  same  object ;  but  after  he  has  put  the  court  in  posses- 
sion of  his  case  by  proceeding  to  a  hearing,  that  course  is  no  longer  open  to 
him.  In  this  view,  a  cause  is  to  be  considered  as  being  heard  and  disposed 
of  the  moment  it  is  called  on ;  and  it  follows  that,  in  the  present  case,  the 
order  for  dismissing  the  plaintiff's  bill,  having  been  made  the  day  after  the 
cause  was  first  called  on,  is  a  mere  nullity,  or,  at  all  events,  is  irregular,  and 
must  be  discharged ;  for  the  court  will  never  sanction  such  an  order  if  the 

defendant  would  be  thereby  prejudiced.  Boothv.  Leycester.{b)  Here 
[*196]    the  plaintiff  is  desirous  to  retain  the  power  of  renewing  *his  claim 

at  some  future  time ;  whereas,  if  a  decree  is  qow  made  against  him, 
as  he  apprehends  it  must  be,  on  the  merits,  it  will  be  pleadable  in  bar  of 
any  future  demand  in  respect  of  the  same  subject  matter. 

Mr.  Wakefieldy  contra. — Locke  v.  Nash  is  an  express  authority  against  the 
objection  now  taken.  Until  the  defendant  has  acquired  a  right  by  a  decree 
actually  pronounced,  the  plaintiff  is  always  at  liberty  to  dismiss  his  bill  upon 
paying  the  costs.  The  rule  is  so  laid  down  in  Carrinffton  v.  Holly^{c) 
where  Lord  Hardwicke  went  a  step  further,  and  held  that  even  after  a  decree 
directing  an  issue,  the  plaintiff  might  still  move  to  dismiss  his  bill,  for  until 
the  issue  had  been  tried  there  was  no  determination  ;  White  v.  Lord  West* 
meath^d)  The  reasons  of  the  Master  of  the  Rolls,  in  Booth  v.  Let/cesier, 
are  not  satisfactory ;  but  the  case  was  one  of  very  peculiar  circumstances,  and 

(4)  8  Mad.  Ch.  Pfao.  388 ;  1  Tarn.  Sl  Yen.  Prae.  613.  {h)  1  Keen,  847. 

(c)  i  Diek.  980.  «  1  Beatt  174. 
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ic  has  DO  application  here.  In  the  case  of  an  action  at  law,  the  plaintiff  may 
have  leave  to  enter  a  nonsuit  at  any  moment  before  verdict  given.  Why 
should  this  plaintiff  be  worse  off  because  his  counsel  appears  and  says  he 
means  to  abandon  the  case,  than  if  he  had  not  appear^  at  all,  when  the 
only  decree  that  could  have  been  made  against  him,  would  be  a  decree  on 
his  default,  dismissing  his  bill  with  costs  1 

The  Lord  CHANCBi.Loa  : — I  was  not  aware  that  the  doctrine  had  been 
carried  to  the  extent  to  which  Lord  Hardwicke  seems  to  carry  it  in  Carring^ 
torn  V.  Holly :  but  I  cannot  see  why  a  plaintiff  should  be  in  a  worse  situation, 
because  he  informs  the  court  that  he  does  not  intend  to  proceed  with  the 
hearing  of  his  cause,  than  if  he  made  default.  In  principle  it  is  substantially 
the  same  tbing.[l] 


•Willis  v.  Hiscox.  [•197J- 

1838  :  Norember  1&    1839:  Jannary  16. 

DttviM  of  real  OBtate  to  trastees  upon  trust  for  the  testator's  sou  W.  for  lifoi  aud  after  his  decease, 
to  the  heir  male  of  his  body  begotten  of  an  European  woman,  and  the  heirs  of  such  heir  male ; 
and  in  ease  his  son  should  die  without  leaving  such  heir  male  of  his  body,  the  trustees  to  pay 
the  rents  eqnally  between  the  testator's  daughters,. M.  and  A.,  for  their  Kves,  and  the  whole  to 
the  sorrivor ;  and  after  the  decease  of  the  survivor,  upon  trust  for  the  heir  male  of  the  body 
of  M.  and  the  heirs  of  such  heir  male,  and  in  default  of  such  heir  male  of  her  .body,  upon  trust 
for  the  beir  male  of  the  body  of  A.  and  the  heirs  of  such  heir  male.  W.  and  M.  both  died  with- 
out issoe,  and  A.,  having  a  son,  sufiered  a  recovery  of  the  devised  estate,  and  resettled  it  to  new 
naea,  under  which  a  remote  interest  was  limited  to  the  surviving  trustee,  and  died  leaving  her 
sen  snrviviog,  who  thereapon  filed  his  bill  against  the  surviving  trustee  of  the  will  for  a  convey- 
ance of  the  legal'estate. 

Decree  made  against  the  trustee  with  costs  :  the  court  holding  clearly  that,  under  the  devise,  A. 
took  a  life  estate  only,  with  remainder  to  her  son  in  fee. 

The  bill  stated  that  William  Childi  by  his  will,  duly  executed  and  attested, 
devised  his  freehold  estate  and  premises,  situate  at  Stainton  Dale,  to  four  per- 
sons, and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  upon  trust 
to  pay  the  rents  thereof  unto  his  daughter,  Mary  Child,  or  her  assigns,  dur* 
iog  her  life,  provided  she  continued  unmarried ;  and  from  and  after  her  de- 
ceose  or  marriage,  which  should  first  happen,  \ipon  trust  for  his  son,  William 
Gilbert  Child,  or  his  assigns,  during  his  life ;  and  after  his  decease,  to  the 
bdr  male  of  his  body,  begotten  or  to  be  begotten  of  an  European  woman, 
but  not  of  a  black  or  mulatto,  and  the  heirs,  executors,  and  assigns  of  such 
heirs  male  of  his  said  son ;  and  in  case  his  said  son  should  die  without  leav- 
ing such  beir  male  of  his  body  (his  daughter,  Mary  Child,  being  either  dead 
or  married  at  that  time),  then  upon  trust  that  his  said  trustees  should  pay  the 
rents  o£  bis  said  freehold  estates  to  his  daughters,  the  said  Mary  Child  and 

[1]  Vida  1  Keen,  355,  n.  3. 


19T  CASES  IN  CHANCERY. 


183a— Willis  V.  Hi0eox. 


Ann  Willis,  or  their  respective  assigns,  during  their  lives,  in  equal  shares 
and  proportions,  and  the  whole  thereof  to  the  survivor  of  his  said  dc^nghters, 
or  her  assigns,  during  the  life  of  such  survivor ;  and  from  and  after  the  de- 
cease of  the  survivor  of  his  said  daughter,  upon  trust  for  the  heir  male  of  the 
body  of  his  said  daughter,  Mary  Child,  and  the  heirs,  executors,  and 
[*198]  administrators  of  such  heir  male ;  and  in  default  of  *sucb  heir  male  of 
the  body  of  his  said  daughter,  Mary  Child,  then  upon  trust  for  the  heir 
male  of  the  body  of  his  said  daughter,  Ann  Willis,  and  the  heirs,  executors, 
and  administrators  of  such  heir  male  as  last  mentioned  ;  with  various  limi- 
tations over  in  case  neither  of  his  (the  testator's)  daughters  should  leave  an 
heir  male* 

The  testator  died  in  the  year  1803.  His  son,  William  Gilbert  Child,  died 
in  the  month  of  March,  1821,  and  his  daughter,  Mary  Child,  died  in  the 
month  of  August,  1825 ;  both  of  them  unmarried  and  without  issue.  Ann 
Willis  died  on  the  30th  of  April,  1835,  leaving  the  plaintiff  her  only  son  and 
heir  at  law. 

Upon  the  death  of  Ann  Willis,  the  plaintiff  jSled  his  bill  against  William 
Hiscox,  the  surviving  trustee  under  the  will,  stating  such  part  of  the  will  as 
has  been  already  set  out,  and  alleging,  that  as  heir  male  of  the  body  of  Ann 
Willis,  he  had  become,  in  the  events  which  had  happened,  absolutely  entitled 
under  the  trusts  of  the  will,  to  the  freehold  property  at  Stainton  Dale,  and 
praying  that  the  defendant  might  be  decreed  to  execute  a  proper  conveyance 
to  him  of  the  legal  estate  therein. 

The  defendant,  by  his  answer,  admitted  the  terms  of  the  will  so  far  as  they 
were  stated  in  the  bill,  but  added,  among  other  thingSi  that  the  will  contain- 
ed a  proviso  that  no  part  of  the  testator's  trust  estates,  annuities,  and  stock 
should  be  liable  to  any  annuity  or  annuities  granted  by  any  heir  or  heirs  at 
law ;  but  that  so  much  and  such  part  thereof  as  should  be  made  liable  to 
such  annuity  and  annuities  should  from  thenceforth  become  forfeited  to  his 
nephew  John  Green,  his  heirs,  executors,  and  administmtorp,  according  to 
the  nature  thereof,  and  which  the  testator  did  thereby  devise  and  bequeath 

accordingly. 
[*199J  *The  answer  further  stated  that  Ann  Willis,  being  advised  that 
she  was  seised  of  or  entitled  to  an  estate  of  inheritance  in  the  proper- 
ty in  question,  had,  by  indentures  of  lease  and  release,  executed  in  the  month 
of  May,  1833,  and  a  common  recovery,  barred  the  entail,  and  settled  the  es- 
tate ahd  premises  at  Stainton  Dale,  subject  to  such  uses  as  she  should  appoint 
to  the  use  of  herself  for  life,  with  remainder  to  the  plainliff  for  his  life  only ; 
with  remainder  to  his  first  and  every  other  son  successively,  in  tail  general  ; 
with  remainder  to  his  daughters  as  tenants  in  common  in  tail ;  with  remain- 
der to  the  defendant  William  Hiscox,  the  nephew  of  Ann  Willis,  and  the 
heirs  male  of  his  body ;  with  divers  remainders  over. 

The  defendant,  by  his  answer,  further  stated  that  the  plaintiff  had,  in  the 
month  of  February,  1833,  executed  a  conveyance  of  the  estate  and  premises 
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«t  Stainton  Dale  to  certain  tiustees,  iipoa  trust  to  sell  the  estate  and  stand 
possessed  of  the  proceeds  upon  such  trusts  as  he  should  appoint;  and  that, 
by  an  indenture,  executed  at  the  same  time  or  shortly  afterwards,  be  had 
granted  an  annuity,  charged  on  the  moneys  to  be  produced  by  the  sale  of  the 
estate. 

The  defendant  further  said  he  believed  that  the  estate  had  never  yet  been 
sold,  but  that  it  was,  in  fact,  equitably  charged  with  or  liable  to  such  annu- 
ity; and  be  submitted  whether,  by  the  contrivance  of  vesting  the  estate  in 
trustees,  upon  trust  to  sell,  and  charging  the  annuity  on  the  produce  of  such 
sale,  the  clause  in  the  will,  by  which  it  was  declared  that  such  part  of  the 
estate  and  premises  as  should  be  liable,  tis  was  therein  mentioned,  to  any  an* 
nnity  or  annuities,  should  be  forfeited,  had  been  effectually  evaded. 

*The  answer  further  stated  that  the  defendant  had  been  advised  [*200J 
that,  by  reason  of  the  matters  aforesaid,  the  nature  of  the  estate  and  . 
interest,  if  any,  to  which  the  plaintiff  was  entitled  in  the  estate  at  Stainton 
Dale,  and  the  effect  of  the  annuity  granted  and  secured  by  him,  were  very 
doubtful,  and  that  the  defendant  ought  not  to  execute  a  conveyance  to  the 
plaintiff  unless  under  the  direction  of  the  court,  and  that  he  had,  therefore, 
refused  to  comply  with  the  plaintiff's  applications  to  that  effect. 

The  cause  was  heard  upon  bill  and  answer. 

Mr.  Wigram  and  Mr.  Teed^  for  the  plaintiff. 

Mr.  Siuartf  for  the  defendant. 


1839  ;  Jan.  16. — The  Lord  Chancellor  : — The  plaintiff  claims  as  son 
and  heir  of  Ann  Willis. 

The  defendant  claims  under  a  deed  declaring  the  uses  of  a  recovery  suffer- 
ed by  the  plaintiff 's  mother  Ann  Willis,  under  which,  if  effectual,  the  plaintiff 
would  be  only  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail;  remainder  to  his  daughters  in  tail ;  remainder  to  the  defendant  in  tai| 
male ;  so  that,  in  that  case,  the  plaintiff  would  not  be  entitled  to  a  convey- 
ance to  himself  in  fee,  which  is  the  object  of  ihe  bill. 

The  question  is,  whether  the  plaintiff  is  entitled,  as  purchaser,  to  the  fee 
of  the  estate  under  the  will  of  William  Child,  or  whether  the  plaintiff's  mo- 
ther was,  under  the  will,  tenant  in  tail,  and,  therefore,  capable  of 
^barring  th<s  plaintiff's  title  by  a  recovery,  and  resettling  the  es-    [*201] 
tate. 

The  devise  was  to  trustees,  of  whom  the  defendant  was  the  survivor,  in 
fee,  upon  trust,  after  certain  purposes  which  have  failed,  to  pay  the  rents  to 
the  testators  daughter  and  plaintiff's  mother,  Ann  Willis,  during  her  life 
and  after  her  decease,  upon  trust  for  the  heir  male  of  the  body  of  his  said 
daughter,  and  the  heirs,  executors,  and  administrators  of  such  heir  male. 

The  mother  has  an  estate  expressly  for  life ;  and  after  her  death,  the  devise 
iito  the  heir  male  of  her  body,  in  the  singular  number,  with  words  of  limi- 
tation to  the  heirs  general  of  such  heir,  which,  it  is  clearly  settled,  gives  an 
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estate  for  life  only  to  the  parent,  and  the  inheritance,  by  purchase,  to  the  heir 
of  the  body,  as  was  decided  in  Archer*s  casej{a)  and  assumed  by  Hale  in 
Kivg  V.  Melling,{b)  and  subsequent  coses.  If,  indeed,  that  proposition  were 
doubtful  as  a  general  rule,  all  doubt  would  have  been  removed  in  the  present 
case  ;  for  the  words  of  the  limitation  are  the  same  as  those  used  in  the  prior 
devise  to  the  testators  sdn  ;  and  the  particular  description  of  the  heir  of  that 
son  proves  that  he  must  have  taken  by  purchase. 

Another  objection  to  the  plaintiff's  title  was  raised  by  the  answer,  but  not, 
I  believe,  relied  upon  at  the  bar,  and  which  I  think  wholly  untenable;  name- 
ly, that  the  testator  had  directed  that  the  estate  devised  should  not  be  liable 
to  any  annuity  granted  by  any  heir  or  heirs  at  law,  but  that  so  much  and 
such  part  thereof  as  should  be  made  liable  to  such  annuity,  should^ 
[*202]  from  thenceforth,  become  forfeited  to  his  nephew  'John  Green  ;  but 
that  the  plaintiff  had  conveyed  the  estate  to  trustees,  upon  trust  to 
sell,  and  had  afterwards  granted  an  annuity,  and  charged  it  upon  the  moneys 
to  be  produced  by  such  sale.  The  attempt  on  the  part  of  the  testator,  therefore, 
was  to  protect  an  estate  in  fee  from  the  liability  to  debts  and  contracts  of  the 
owner ;  and  that  for  ever,  the  proviso  not  being  confined  to  the  particular 
heir  designed  as  devisee,  but  tc^all  heirs  at  law  ;  and  this,  if  the  facts  stated 
are  to  be  considered  as  true,  is  to  be  extended  to  prevent  any  alienation. 

The  defendant  being  a  trustee  under  the  will,  and  having  set  up  these  un- 
founded objections  to  the  performance  of  his  trust,  the  decree  must,  I  think 
be  according  to  the  prayer  of  the  bill,  with  costs.[l] 


[•203]  •Taylor  v.  Southgate. 

1838 :  November  31,  22.    1839 :  January  17. 

A  bill  was  filed  by  persons  interested  as  residuary  legatees  under  a  will  against  the  executors  and 
the  other  person^  having  interests,  praying  the  usual  accounts  and  the  admiuistretion  of  the 
estate.  The  executors  put  in  their  answer,  not  however  setting  out  the  accounts  which  the 
bill  asked.  Aaerwards,  under  an  arrangement  to  which  all  parties  consented,  the  executors 
verified  their  accounts  by  affidavit,  and  the  sums  thereby  appearing  to  be  in  their  bands  were 
paid  into  court  in  the  cause.  Two  of  the  defendants  then  filed  a  second  bill  against  the  execu- 
tors and  against  all  the  other  parties  in  the  former  suit,  and  thereby,  in  addition  to  the  mlief 
prayed  by  the  first  bill,  sought  to  charge  the  executors  personally,  on  the  ground  of  fraud  and 
breach  of  trust.  In  May,  1835,  a  decree  by  consent  was  made  in  the  first  suit,  by  which  all  the 
accounts  and  inquiries  usual  in  an  administration  suit  were  directed.  The  plaintiffi  in  the  se- 
cond suit  a^erwards  brought  on  their  suit  to  a  hearing,  but  wholly  abandoned  the  case  of  al- 
leged fraud  and  breach  of  trust ;  and  a  decree  was  made  dismissing  their  bill,  but  diroctlog  that 


(a)  1  Rep.  66.  {b)  1  Vent.  214,  and  see  Feanie,  C.  R.  p.  148. 

[1]  When  costs  will  be  decreed  against  trustees,  see  AnfttUr,  Daeis,  post  362*;  WiUon  v. 
Wilson,  2  Keen,  249  ;  and  see  Greenwood  v.  Wakeford,  1  Beav.  581, 582 ;  Poole  ?.  Paee,  id.  600 ; 
Holford  v.  Phippe,  3  Beav.  434. 


CASES  IN  CHANCERY.  .  203 


1838.— Taylor  v.  Soutfa^te. 


their  oosto,  up  to  the  date  of  the  decree  in  the  firat  eait,  ehoald  be  taxed  and  paid  out  of  the  fund 
io  the  eooft  io  the  fint  eoit. 

Upon  appeal,  this  decree  was  varied,  by  directing  that  so  much  of  the  second  bill,  as  sought  to 
charge  the  ezecntors  perw>nally,  he  dismissed  with  costs,  and  that  the  plaintiffii  pay  to  all.  the 
defendants  so  mnch  of  the  costs  of  the  rest  of  the  suit  as  bad  arisen  siuce  the  decree  in  the  first 
ssh,  and  that  the  residae  of  the  costs  of  all  parties  be  taxed  ;  with  a  declaration  that  the  same 
e^ghl  to  be  poid  oot  of  the  estate  ;  any  of  the  parties  to  be  at  liberty  to  apply  in  the  first  suit 
relative  thereto,  and  all  proceedings  in  the  second  suit  to  be  stayed. 

The  decree  ioTolved  so  much  of  principle,  especially  with  reference  to  the  dealing  with  the  fund 
ia  the  first  cause,  for  the  purposes  of  costs  in  the  second,  as  to  render  the  appeal  an  exception  to 
the  ordinary  rule  which  prohibits  appeals  merely  on  the  question  of  costs. 

This  was  aa  appeal  from  a  decree  of  the  Master  of  the  Rolls.  The  ap- 
pellants were  the  four  infant  defendants,  Charles  Taylor  the  younger,  Char- 
lotte Taylor,  Josiah  Taylor,  and  Sarah  Taylor,  by  their  next  friend.  The 
case  stated  in  their  petition  of  appeal  was  in  substance^  as  follows : — 

On  the  2d  of  June,  1S34,  the  appellants,  who,  under  the  will  of  their 
great  uncle,  Josiah  Taylor,  were  interested  in  his  residuary  estate  and  effects^ 
instituted  a  suit  by  their  next  friend,  against  the  testator's  trustees  and  exe- 
cutors, George  Scri^ens  and  James  Webb  Southgate,  and  against  all  other 
the  persons  claiming  beneficial  interests  as  residuary  legatees  in  the  estate, 
praying  that  the  testator's  will  might  in*  established,  and  the  trusts 
of  it  carried  into  eSect;  that  the  accounts  *of  the  real  and  personal  [*204] 
estate  might  be  taken,  and  that  the  property  might  be  ascertained 
tad  administered  under  the  direction  of  the  court.  In  this,  which  was  the 
cause  of  Taylor  v.  Scrivens,  the  executors,  Scrivens  and  Southgate,  on  the 
27ih  of  June,  1834,  put  in  a  joint  and  several  answer ;  in  which,  however, 
they  did  not  set  out  the  accounts  of  the  property  which  had  come  to  their 
hands,  although  such  accounts  were  called  for  by  the  bill. 

On  the  5th  of  February,  1835,  Jefferys  Taylor  and  Martin  Taylor,  who 
were  tii^o  of  the  defendants  in  the  suit  of  Taylor  v.  Scrivens^  filed  the  pre- 
sent bill  against  the  same  executors,  and  also  against  the  appellan  <,  who 
were  llie  plaintiffs  in  the  former  suit,  and  against  all  the  other  defendants  to 
that  suit,  alleging  that  the  executors  had  committed  divers  breaches  of  trust 
and  acts  of  fraud  in  the  administration  of  the  trust  funds,  and,  in  particular, 
that  they  had  retained  large  balances  in  their  hands,  and  applied  part  of  the 
funds  to  their  own  use ;  and  praying  that  the  testator's  will  might  be  declared 
well  proved,  and  the  trusts  performed ;  and  praying,  also,  an  account  of  the 
personal  estate  and  effects  come  to  the  hands  of  the  defendants,  the  execu- 
tors; an  account  of  the  rents,  profits,  and  produce  of  the  real  estate  which 
had  come  to  their  hands,  or  which,  but  for  their  wilful  default,  might 
have  been  received  by  them ;  that  the  real  and  personal  estate,  remaining 
unsold,  might  be  forthwith  sold;  that  the  executors  might  be  made  person- 
ally answenible  for  such  loss  as  the  testator's  residuary  estate  should  appear 
to  have  sustained,  by  reason  of  their  having  improperly  delayed  to  invest 
the  trust  moneys  in  their  hands,  ai.d  that  ftj  account  might  be  taken  of 
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such  loss ;  and  that  they  might  also  account  for  the  profits  made  by  them 
of  the  surplus  balances  in  iheir  hands,  beyond  what  the  purposes  of  the 

will  required,  or  otherwise  be  charged  with  interest  on  the  same. 
[*205]        *The  defendants,  the  present  appellants,  put  in  their  answer  to  this 
bill  on  the  21st  of  April,  1835,  and  thereby,  among  other  things, 
stated  their  bill  in  the  suit  of  Taylor  v.  Scrivens,  and  the  proceedings  which 
had  been  had  in  that  suit :  in  particular,  they  stated  a  certain  interlocutory 
order,  referring  it  to  the  master  to  inquire  and  report  as  to  the  propriety  of 
selling  some  portion  of  the  stock  of  which  the  testator's  property  consisted, 
and  the  subsequent  proceedings  in  the  master's  office  under  that  reference, 
upon  which,  as  the  answer  stated,  Martin  Taylor,  one  of  the  plaintiffs  in  the 
suit  of  Tat/l9r  v.  Southgate,  had  appeared  and  set  up  a  vexatious  opposition, 
and  caused  much  unnecessary  delay  and  expense ;  but  that  the  master  hav- 
ing reported  in  favor  of  the  sales,  they  took  place  accordingly  on  the  5th  of 
April,  1835.    Their  answer  further  stated  that,  as  it  was  considered  beneficial 
to  have  the  cause  of  Taylor  v.  Scrivens  heard  as  a  consent  cause,  considerable 
negotiation  took  place  on  that  subject ;  and  when  it  was  found  that  the  exe- 
cutors had  omitted  in  their  answer  in  that  cause  to  set  forth  the  accounts,  it 
was  pro{)osed  that,  to  avoid  delay  and  expense,  the  executors  should  make 
an  affidavit  showing  the  state  of  their  accounts  as  to  their  receipts  and  pay- 
ments, and  the  balance  in  their  hands.    Their  answer  then  set  out  a  letter 
from  Mr.  Frowd,  the  solicitor  for  the  plaintiffs  in  Taylor  v.  Southgate,  da- 
ted the  12th  of  November,  1834,  and  sent  to  the  solicitor  for  the  appellants, 
which,  in  substance,  expressed  his  acquiescence  in  the  course  suggested,  viz. 
that  a  decree  should  be  taken  by  consent  in  the  cause  of  Taylor  v.  Scrivens^ 
and  added  that,  if  the  executors  were  prepared  with  an  affidavit  showing  the 
state  of  the  accounts  and  the  balance  in  their  hands,  the  court  would  be  ena- 
bled to  make  an  order  directing  such  balance  to  be  paid  in.    Their  answer 
further  stated,  that,  in  consequence  of  the  necessity  of  proving  that 
[•206]    ^certain  of  the  defendants  were  out  of  the  jurisdiction,  and,  in  con- 
sequence also  of  dissensions  among  some  of  the  defendants,  it  was 
found  that  the  cause  of  Taylor  v.  Scrivens  could  not  be  forthwith  brought 
to  a  hearing,  and  that  the  executors  having  previously,  by  affidavit,  dated  the 
6th  of  December,  1834,  stated  the  amount  of  the  assets,  and  the  particulars  of 
the  funds  in  their  hands,  an  order  was  made,  on  the  9th  of  the  same  month, 
that  the  several  sums  of  money  and  stock  appearing  from  that  affidavit  to  be 
then  in  their  hands,  belonging  to  the  testator's  estate,  should  be  paid  and 
transferred  into  court,  and  placed  to  the  credit  of  the  cause  of  Taylor  v. 
Scrivens,  which  was  afterwards  accordingly  done,  on  the  13th  of  February, 
1835.    The  appellants,  by  their  answer,  further  stated,  that  whatever  delay 
had  taken  place  in  the  cause  of  Taylor  v.  Scrivens  had  been  occasioned  by 
the  conduct  of  the  plaintiffs,  and  particularly  of  Martin  Taylor  ;  and  they 
denied  that  they,  or  their  next  friend  or  solicitor,  had  in  any  manner  colluded 
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vitt  the  defendants,  the  executors,  or  either  of  them ;  and  they  submitted 
thai  the  suit  was  unnecessary  and  vexatious. 

On  the  16tb  of  May,  1833,  a  decree  was  made,  by  consent,  in  the  cause  of 
Taylor  ▼.  SerivenSf  which  directed  all  the  accounts  and  inquiries  which  are 
usually  ordered  to  be  taken  and  made  in  a  suit  of  that  description.  The  de- 
cree also  directed  certain  special  iuquiries  as  to  the  amounts  of  dividends  and 
interest,  which  would  have  accrued  to  the  estate,  in  case  such  parts  of  the 
testator's  estate  as  did  not  consist  of  three  per  cent,  consols,  at  his  decease, 
and  had  not  been  subsequently  invested  by  his  executors  in  that  stock,  had 
been  so  invested,  as  well  immediately  upon  the  testator's  death,  as  at  the  end 
of  a  year  from  that  time. 

The  appellants  entered  into  evidence  in  the  cause  of  Taylor  v. 
SmUkgate  to  show  that  the  suit  was  a  vexatious  *and  useless  pro-    [*207] 
ceeding.     The  general  nature  and  effect  of  this  evidence  are  stated 
ID  the  judgment. 

On  the  29th  of  January,  1838,  the  cause  of  Taylor  v.  Southgaie  having 
come  oD  for  hearing,  the  Master  of  the  Rolls  made  a  decree  directing  that  the 
costs  of  all  parties  up  to  the  16<h  of  May,  1S36,  (the  date  of  the  decree  in 
Taylor  v.  SerivenSj)  should  be  taxed,  and  paid  out  of  the  funds  in  court  in 
the  cause  of  Taylor  v.  ScrivenSf  and  Chat  the  plaintiffs'  bill  should  thereupon 
stand  dismissed. 

The  appellants,  by  their  petition  of  appeal,  submitted  that  to  the  order  dis- 
missing the  plaintiffs'  bill  should  be  added  a  direction  that  it  be  dismissed 
with  costs,  or,  at  least,  that  no  part  of  the  costs  ought  to  be  ordered  to  be  paid 
to  the  plaintiffs  out  of  the  funds  in  court  in  the  cause  of  Taylor  v.  ScrivenSj 
and  that  the  appellants'  costs,  except  so  far  as  they  were  ordered  to  be  paid  by 
the  plaintiffs,  ought  to  have  been  provided  for  out  of  the  testator's  estate. 

Mr.  Wigram  and  Mr.  Jametf  Russell,  for  the  appellants. 

Mr.  Cooper  and  Mr.  Wray,  for  the  defendants,  the  executors. 

Mr.  Temple,  for  residuary  legatees  in  the  same  interest  with  the  appellants. 
'  The  Solicitor  General  and  K{r.  Willcock,  in  support  of  the  decree,  sub- 
mitted that  this  was  nothing  biit  an  appeal  for  costs,  which  was  always  a 
matter  peculiarly  within  the  discretion  of  the  court,  and  upon  which,  there- 
fore, except  under  very  special  circumstances  (such  as  did  not  occur  in  the 
present  case,)  a  party  could  not  be  heard  to  appeal.  They  also  con- 
tended, upon  the  ^merits,  that  ttte  decree  did  substantial  justice  be-  [*20S] 
tween  the  parties,  and  ought  not;  to  be  disturbed. 

Mr.  Wigram^  in  reply. — There  are  several  reasons  here  why  the  objection 
of  this  being  an  appeal  for  costs  only  can  have  no  application.  The  Master 
of  the  Rolls  has  dismissed  the  bill,  and  yet  he  has  left  the  defendants  to  pay 
the  costs.  Such  an  order,  in  an^  case,  would  be  irregular.  The  only  report- 
ed cases  in  which  that  has  been  done  are  Lynn  v.  Beaver j{a)  and  Windham 

(a)  1  Ron.  331. 
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V.  Oraham.{a)    In  the  latter  case,  Lord  Gifford,  at  first,  refused  to  make  the 
order,  although  do  ]>arty  opposed  it ;  and  finally  it  was  made  by  his  succes- 
sor at  the  Rolls,  upon  the  authority  of  Lynn  v.  Beaver.    In  Lynn  v.  Beaver, 
the  order  as  to  costs  was  made  by  consent.    But  those  cases,  even  if  well  deci- 
ded, do  not  touch  the  present.   In  them  the  court  was  construing  a  will,  and  the 
costs  were  thrown  upon  the  testator's  estate.    Here,  the  bill  makes  a  personal 
demand  against  the  executors,  on  the  ground  of  a  suggested  breach  of  trust.    If 
the  suggestion  were  true,  the  executors  should  be  charged  personally ;  if  un- 
true, the  party  who  made  it  should  pay.   The  Master  of  the  Rolls,  however,  has 
thrown  the  costs  upon  the  estate.    Again,  an  appeal  always  lies  for  costs 
where  they  are  given  out  of  a  particular  fund ;  Burkett  v.  Spray, [b)  Jenaur 
V.  Jetiourj{c)  Taylor  v.  Pophatn.[d)    [f  the  court  can  give  costs  out  of 
money  in  court,  it  might  charge  them  upon  real  estate  being  the  subject  of 
litigation,  aud  sell  the  estate  to  pay  them  ;  and  any  decree  which  disposes  of 
property  must  always  be  capable  of  being  made  the  subject  of  appeal, 
[*209]    whatever  may  be  the  ground  *upon  which  the  property  is  dealt  with. 
An  appeal  will  also  lie  for  costs  where  the  error  is  ap))arent  upon  the 
face  of  the  decree,  and  where  the  point  can  be  agitated  without  discussi  »n  of 
the  merits  ;  Owen  v.  Griffith.{e)    Jn  this  case,  the  dispute  in  the  cause  was 
personal  between  the  plaintiffs  and  the  executors  only.    The  court  has  order- 
ed the  costs  to  be  paid  by  parties  in  the  cause  who  were  no  parties  to,  but 
who  in  fact  objected  to,  the  litigation.    The  issues  raised  determine  this 
question  without  going  into  the  merits.    The  appeal  is  not  confined  to  the 
costs  ordered  to  be  paid.    The  court  should  not  only  not  have  given  any 
costs  to  the  plaintiffs,  but  should  have  given  the  appellants  all  their  costs  per- 
sonally against  the  plaintiffs.    The  appellants,  having  got  a  locals  standi  in 
curia  with  respect  to  the  costs  improperly  ordered  to  be  paid  out  of  the  es- 
tate, may  deal  with  the  question  as  to  the  general  costs,  although  these  costs 
by  themselves  could  not  be  the  ground  of  bu  appeal ;  Attorney  General  v. 
Butchery{g)  and  the  cases  cited  in  the  notes  to  Owen  v.  Griffithy{h)  and  Bur- 
kett  V.  Spray. {i) 

Upon  the  merits,  the  appellants  are  clearly  right.  They  could  not  apply 
to  stay  the  proceedings  in  Taylor  v.  Southgaie,  upon  obtaining  the  decree 
in  Taylor  v.  Scrivens  ;  because  the  former  suit  sought  personal  relief  against 
the  trustees  and  executors,  which  the  latter  did  not ;  Shepherd  v.  Towgood.{k) 
And  the  appellants,  as  well  before  the  decree  in  Taylor  v.  Scrivens^  as  at  all 
times  since,  and  especially  by  their  answer  in  Taylor  v.  Southgate,  have 
protested  against  the  litigation  in  that  suit  as  useless  and  improper.  The  de- 
cree of  the  Master  of  the  Rolls  has  determined  that  the  appellants 
f'2101    have  been  *right,  and  the  plaintiffs  in  Taylor  v.  Southgate^  wrong, 

(o)  Turn  Sl  Rum.  G3.  (6)  1  Run.  &  Mylne,  113.  (e)  10  Vet.  563. 

{d)  15  Ves.  72.    See  also  Malone  v.  Clark,  1  Moil.  15  ;  and  Eyre  y.  Martden,  p.  231,  infra, 
(e)  Amb.  520.  (g)  4  Russ.  180.  (h)  Amb.  p.  521,  BIuni*8  ed. 

(i)  1  Run.  Sl  Mylae,  p.  115.  {k)  Turn.  &  Ran.  379. 
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and  yet  his  Lordship  malces  the  appellants  contribute  to  the  plaintiff's  costs, 
and  leaves  them,  to  a  great  extent,  to  pay  their  own  costs. 


1839 ;  Jan.  17. — The  Lord  Chancellor  : — ^In  this  case  it  is  clear,  that 
mach  unnecessary  expense  has  been  incurred  ;  and  the  question  is,  whether 
it  ought  to  be  paid  out  of  the  testator's  estate. 

It  is  not  disputed  that  the  circumstances  of  the  property,  which  is  the  sub- 
ject matter  of  the  suit,  required  the  aid  of  this  court  in  the  administration 
of  it. 

On  the  2d  of  June,  1834,  a  bill  was  filed  for  that  purpose,  to  which  Jeflerys 
Taylor  and  Martin  Taylor,  who  had  interests  in  the  estate,  were  defendants. 
it  prayed  the  usual  directions  and  accounts,  and  stated  all  that  was  necessary 
with  that  view.  This  was  the  cause  of  Taylor  v.  Scrivens.  The  suit  was 
an  amicable  one,  that  is,  nothing  hostile  was  alleged  against  the  executors ; 
bet  there  is  no  appearance  of  any  improper  coUusion  between  the  plaintiffs 
and  the  aocoanting  parties,  who  appeared  by  different  solicitors.  The  an- 
swer did  not  contain  the  accounts  of  the  executors ;  but,  this  being  objected 
to  by  the  solicitor  for  Jefferys  Taylor  and  Martin  Taylor,  it  was  proposed 
that  an  affidavit  should  be  made  of  the  state  of  the  funds,  and  produced  at 
the  hearing,  wliich  it  was  expected  would  take  place  in  November,  1834,  and 
when  it  was  proposed  to  take  a  decree  by  consent.  To  this  Mr.  Frowd  the 
solicitor  for  Jefferys  Taylor  and  Martin  Taylor  assented,  but  afterwards  press- 
ed the  solicitor  for  the  plaintiffs  to  take  exceptions,  which  he  declined 
doing  ;  and  on  the  24th  of  November,  1834,  Mr.  'Frowd  wrote  to  [•211] 
him,  that,  nnless  a  decree  were  obtained  on  or  before  the  9th  of  De- 
cember, and  an  affidavit  made  by  the  executors,  showing  the  balance  in  hand, 
and  the  application  of  the  testator's  funds,  he  should  file  a  cross  bill  against 
the  execntors,  and  endeavor  not  to  burthen  the  estate  with  the  costs,  but  fix 
the  executors  personally  with  them.  The  afljdavit  was  in  fact  made  on  the 
5th  of  December ;  but  the  decree  was  not  taken,  as  had  been  intended,  owing 
as  it  was  alleged,  to  the  necesMty  of  proving  that  some  of  the  parties  were 
OQt  of  the  jurisdiction. 

On  the  5th  of  February,  1 836,  another  bill  was  filed  by  Jefferys  Taylor  and 
Martin  Taylor,  stating  various  breaches  of  trust  against  the  executors,  and 
praying  that  they  might  be  charged  with  what,  but  for  their  wilful  default, 
they  might  have  received,  and  with  interest  upon  balances. 

On  the  13th  February,  1835,  the  funds  were  transferred  inlo  court  in  the 
first  suit ;  and,  in  April,  the  defendants  answered  the  second  bill,  and  on  the 
16th  of  May,  a  decree  was  taken  by  consent,  in  the  first  cause.  This  decree 
contained  all  the  usual  inquiries,  together  with  some  special  inquiries  for  the 
purpose  of  apportioning  the  funds  between  the  tenant  for  life  and  the  remain- 
der-men ;  but  none  which  appear  to  have  been  directed  hostilely  against  the 
executors,  or  with  a  view  of  making  a  case  against  them  upon  further  direc- 
tions ; — certainly  none  that  could  have  made  the  prosecution  of  the  second 
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suit  uDnecessary,  if  there  had  been  a  case  to  entitle  the  plaintiffs  in  that  suit 
to  any  such  decree  as  they  prayed  for. 

It  appears  from  Mr.  Prowd's  letter  of  the  1st  of  December,  1835, 
[*212]  that  he  proposed  at  the  time  that  the  decree  *shouId  be  in  both  causes, 
for  the  purpose  of  having  the  costs  of  both  suits  paid  out  of  the  es* 
tate ;  and  he  then  renewed  the  proposition  so  to  provide  for  the  costs  of  the 
second  suit.  This  proposition  was,  I  think  most  properly,  declined.  As  the 
second  suit  was  constituted,  it  was  clear  that  the  costs  of  it  would  be  to  be 
paid  by  the  executors  if  the  case  stated  were  proved,  or  by  the  plaintiffs  if  it 
should  prove  to  be  unfounded. 

Upon  this  refusal,  Mr.  Frowd,  in  his  letters  of  the  2d  of  December,  1835, 
and  10th  of  December,  1835,  states  that  he  should  proceed  with  the  suit ;  that 
is,  that  he  would  proceed  for  the  costs  only  ;  for  it  cannot  be  supposed,  after 
what  had  passed,  that  he  believed  that  he  could  prove  any  part  of  the  case 
against  the  executors,  as  stated  by  the  bill. 

Accordingly,  the  second  suit  was  prosecuted,  and  came  on  for  hearing  on 
the  29th  of  January,  1838,  when  the  bill  was  dismissed,  and  the  costs  of  all 
parties  up  to  the  date  of  the  decree  in  the  first  suit,  including  those  of  the 
executors,  were  ordered  to  be  paid  out  of  the  fund  in  court  in  the  first  suit. 

It  is  to  be  observed,  that  as  the  second  suit  prayed  for  more  than  the  de- 
cree in  the  first  suit  had  given,  and  attempted  to  make  a  case  against  the 
executors,  the  other  parties  could  not  support  any  application  after  the  decree, 
to  stay  the  further  prosecution  of  the  second  suit ;  and  the  plaintiffs  in  that 
suit  having  proceeded,  and  having  either  abandoned,  or  failed  in  proving,  the 
case  alleged,  it  was,  I  think,  due  to  the  executors,  and  to  the  estate,  that  the 
plaintiffs  in  the  second  suit  should  pay  the  whble  of  such  of  the  costs  of  that 
suit  as  arose  from  the  attempt  to  make  the  case  against  the  executors ; 
[*213]  that  is,  that  so  much  of  the  bill  should  be  dismissed  *with  costs. 
And  as  all  the  costs  of  the  other  part  of  the  suit,  subsequent  to  the 
decree  in  the  first  suit,  arose  from  the  case  against  the  executors  having  been 
made  part  of  the  suit,  which  prevented  any  order  being  obtained  for  staying 
it,  in  the  usual  manner,  I  think  that  the  plaintiffs  in  the  second  suit  ought  to 
pay  all  the  costs  of  that  suit  subsequent  to  the  decree  in  the  first  suit. 

Much  as  it  is  to  be  regretted  that  the  plaintifis  in  the  second  suit  should 
have  filed  their  bill  at  all,  yet  they  were  qot  bound  to  wait,  in  the  hope  that 
the  plaintiffs  in  the  first  suit  would  duly  prosecute  their  suit  and  obtain  a 
decree.  I  therefore  think  that  they  were,  in  strictness,  justified  in  filing  an 
ordinary  bill  for  the  usual  accounts ;  and  if  their  suit  had  been  confined  to 
that  object,  it  would  have  been  of  coarse,  either  to  have  made  one  decree  io 
both  causes,  or  to  have  directed  the  second  suit  to  be  stayed  on  payment  of 
the  costs  of  that  suit  up  to  the  decree  in  the  first  suit ;  and  I  think  the  plain- 
tiffs in  the  second  suit  are  now  entitled  to  the  latter  order;  but  I  cannot  make 
or  support  a  decree  or  order  in  Tat/lor  v.  Souihgate^  to  pay  costs,  out  of  a 
suit  in  Taylor  v.  Scriveiis.    The  decree  is  in  Taylor  v.  Southgaie  only ; 
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but  it  directs  payment  of  the  costs  of  that  suit  out  of  funds  in  court  in  Taylor 
T.  ScrivenSf  and  that  without  any  regard  to  the  costs  in  Taylor  v.  Scrivens 
which  constitute  the  first  lien  and  claim  upon  such  funds. 

It  also  appears  to  me  that  so  much  of  the  bill  as  prayed  for  the  usual  accounts 
being  a  proper  bill  in  its  origin,  and  the  decree  for  that  purpose  being  refused 
only  on  account  of  a  prior  decree  for  the  same  purpose  obtained  in  the  first 
suit,  ought  not  to  be  dismissed,  but  the  further  prosecution  of  it  stayed. 

*The  order  therefore,  which  I  propose  to. make  is,  that  so  much  of  [•214] 
the  bill  as  seeks  to  charge  the  defendants  personally  be  dismissed 
with  costs,  and  that  the  plaintiffs  be  ordered  to  pay  to  all  the  defendants  so 
much  of  the  costs  of  the  rest  of  the  suit  as  have  arisen  since  the  decree  in  the 
first  suit :  and  that  the  residue  of  the  costs  of  all  parties  be  taxed  ;  with  a 
declaration  that  the  same  ought  to  be  paid  out  of  the  testator's  estate,  and 
that  the  parties  are  to  be  at  liberty  to  apply  relative  thereto  in  the  first  cause, 
and  that  all  proceedings  in  the  second  cause  be  stayed. 

It  was  contended  that  this  application,  being  for  costs  only,  ought  on  that 
account  to  be  dismissed.  I  have  no  disposition  to  encourage  appeals  for  costs 
only.  This,  however,  is  not  sifnply  a  question  whether  any  party  shall  pay 
or  receive  costs;  but  the  case  involves  so  much  of  principle,  particularly  as 
to  ordering  the  fund  in  the  first  cause  to  be  applied  towards  payment  of  the 
costs  of  the  second  suit,  by  a  decree  in  the  second  cause  only,  that  1  think 
this  case  is  within  the  exception  to  the  rule.[l] 


^Betiteen  Martha  Morison,  Mart  Morison,  Magdalen  Mori-     [*216] 
SON,  Eleanor   Morison,  and  George   Morison,  Infants,  by 
Alexander  Morison,  their  next  Friend,  Plaintiffs ;  Theodore  Mori- 
son,  John  Morison,  Edward  Ellice,  Charles  Ross,  John  Reid, 
Thomas  Mann,  William  Gordon,  and  Eleanor  Irvine,  Defendants. 

And  between  the  said  Martha  Morison,  Mary  Morison^  Magdalen 
Morison,  Eleanor  Morison,  and  George  Morison,  Infants,  by  the  said 
Alexander  Morison,  their  next  Friend,  Plaintiffs ;  Mary  Mann,  De- 
fendant 

And  between  the  said  Eleanor  Morison,  and  George  Morison,  Infants, 
by  the  said  Alexander  Morison,  their  next  Friend  ;  William  Wyllie, 
thedder,  and  Eleanor  Martha  Wyllie,  and  William  Wyllie,  the 
yoanger,  Infants,  by  the  said  William  Wyllie,  the  elder,  their  Father 
and  next  Friend ;  and  Henry  Dickinson,  the  younger,  and  Frances 

[1]  Hie  qoMtioa  whether  an  appeal  would  lie  upon  a  matter  of  costs  was  more  fully  considered 
■  Amgeil  T.  Dmvi§9  po0t  360 ;  and  lee  Byre  y.  Manden,  post  931, 241 ;  4  Ruai.  131|  n.l ;  1  Rum. 
4  MyL  115,  a.  1. 
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Dickinson,  and  Henry  Dickinson,  Infants,  by  the  said  Henry  Dick- 
inson, the  younger,  their  Father  and  next  Friend,  Plaintiffs ;  The  said 
John  Morison,  Edvitard  Ellicc,  Charles  Ross,  James  Wyllie, 
Henry  Dickinson,  the  elder,  and  Henry  Johnson,  and  William  Gor- 
don and  Eleanor  his  Wife,  late  Eleanor  Irvine,  Defendants. 

And  between  William  Dickinson,  and  Eleanor  his  Wife,  late  Eleanor 
Morison,  and  George  Morison,  an  Infant,  by  Alexander 

[•2I6J  •Morison,  his  next  Friend  ;  William  Wyllie,  the  elder,  Elea- 
nor Martha  Wyllie,  and  William  Wyllie,  the  younger, 
Infants,  by  the  said  William  Wyllie,  the  elder,  their  Father  and  next 

;  Friend;  Henry  Dickinson,  the  younger,  Frances  Dickinson,  and 
Henry  Dickinson,  Infants,  by  the  said  Henry  Dickinson,  the  younger, 
their  Father  and  next  Friend,  Plaintiffs ;  John  Morison,  Edward  El- 
lice,  Charles  Ross,  James  Wyllie,  Henry  Dickinson,  the  elder, 
Henry  Johnson,  Philip  Champion  ToKER,and  Harvey  Dickinson, 
and  William  Gordon,  and  Eleanor  his  Wife,  out  of  the  jurisdiction  of 
the  court.  Defendants. 

By  original  bill  and  bills  of  revivor  and  supplement. 

1838 :  Jane,  26,  27  ;  December,  5. 

The  coart  will  not  suffer  the  proceedingps  in  m  caoee  to  be  impeached  on  the  groand  of  irregatvi- 
ties  of  which  the  persons  complaining  have  been  themselves  the  authors ;  and  if  all  penons  in- 
terested in  the  subject  matter  of  the  suit  have  been  substantially  parties  to  all  the  subeequent 
proceedings,  noue  of  them  can  be  permitted  to  escape  from  the  effect  of  such  subsequent  proceed- 
ings by  showing  prior  irregnlarities  ;  and  no  difference  in  this  respect  is  caused  by  the  circum- 
stance that  come  of  such  parties  are  infant  plainliflk 

The  appointment  of  a  defendant  who  is  an  executor  and  trustee  to  be  a  consignee,  with  the  usual 
profits,  is  a  matter  for  the  discretion  of  the  court ;  but  when  such  a  discretion  has  been  exercised, 
and  an  appointment  made  under  it  has  been  acted  upon,  the  court  will  not  afterwards  with- 
draw its  sanction  from  the  appointment  so  made. 

This  was  the  petition  of  appeal  of  the  above  named  plaintiffs  William 
Dickinson  and  Eleanor  his  wife,  late  Eleanor  Morison,  and  George  Morison, 
late  an  infant,  William  Wyllie,  the  elder,  Eleanor  Martha  Wyllie,  and  Wil- ' 
liam  Morison  Wyllie,  (in  the  third  mentioned  cause  called  William  Wyllie, 
the  younger,)  infants,  by  William  Wyllie,  the  elder,  their  father  and  next 
friend,  Henry  Dickinson,  the  father,  (in  the  last  of  the  above  mentioned 
causes  called  Henry  Dickinson  the  younger,)  and  Frances  Dickinson  and 
Henry  Dickinson,  the  son,  infants,  by  Henry  Dickinson,  the  younger,  their 
father  and  next  friend,  and  of  Maria  Dickinson,  an  infant,  the  daughter  of 

the  petitioners  William  Dickinson  and  Eleanor  his  wife. 
(•217]  'The  petition  of  appeal,  which  was  intituled  in  the  four  above- 
mentioned  causes,  sought  to  set  aside  so  much  of  the  decree  made  at 
the  hearing  of  the  cause  on  the  seventh  of  March,  1817,  as  gave  liberty 
to  any  of  the  parties  to  propose  the  defendants,  the  executors,  or  any  or 
either  of  them,  or  any  firm  or  house  of  trade  to  which  they  or  he  might  be- 
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long,  to  be  a  consignee  or  consignees  of  the  West  India  estates  of  the  testator 
in  the  canse.  It  also  sought  to  set  aside  the  order  of  the  21st  of  April,  1826, 
by  which  the  roaster's  general  report  of  the  I8th  of  January,  1S26,  was  abso- 
Iniely  confirmed,  and  so  much  of  the  order  on  further  directions,  of  the  15th 
of  May,  1827,  as  ordered  that  the  defendant  Edward  Ellice  should  be  con- 
tinued consignee  of  the  testator's  estates,  and  so  much  of  the  order  of  the  3d 
of  May,  1833,  as  directed  that,  in  the  accounts  to  bo  taken  under  the  decree, 
the  house  of  Inglis,  Ellice  &  Co.  were  to  be  considered  consignees  of  the 
rents  and  produce  of  the  testator*s  estates  in  the  island  of  Tobago,  and  entitled 
to  charge  the  estates  in  that  character,  from  the  death  of  the  testator  until  the 
day  of  the  appointment  of  Ellice  to  be  such  consignee  under  the  decree,  and 
as  declared  that,  under  such  appointment,  Ellice  was  entitled  to  account  as 
consignee,  and  to  charge  in  the  same  manner  as  any  other  consignee  would 
have  charged  who  had  been  appointed  under  the  decree,  and  as  declared  that, 
with  respect  to  several  of  the  items  objected  to  by  the  a|5pellants,  though  they 
would  not  be  warranted  by  the  general  principles  of  the  court  as  applied  to 
the  relation  of  principal  and  agent,  yet  they  appeared  to  be  justified  by  com- 
mercial law  and  usage. 

The  decree  of  March,  1817,  and  the  subsequent  orders  which  were  the  sub- 
ject of  the  appeal,  were  impeached,  principally  upon  two  grounds ;  first,  that 
the  leave  given  to  the  parties  to  propose  Mr.  Ellice,  he  being  at  the 
time  an  executor  and  trustee,  to  he  consignee,  and  his  ^appointment.  [^218] 
to  that  office,  were,  under  the  circumstances,  improper  and  unwar- 
ranted ;  and,  secondly,  that  the  proceedings  in  the  cause,  subsequent  to  that 
appointment,  and  by  which  it  had  been  recognized  and  confirmed,  had  been 
wholly  irregular  in  point  of  form,  and  were  therefore  a  mere  nullity. 

Mr.  Knight  Bnice,  Mr.  Wigram^  and  Mr.  Teedy  in  support  of  the  appeal. 

Sir  W.  Home,  Mr.  Jacobs  and  Mr.  Sharps,  contra. 

The  history  of  the  different  proceedings  in  the  cause,  and  the  various  points 
in  which  they  were  alleged  to  have  been  irregular,  are  particularly  stated  and 
considered  in  the  judgment. 

With  respect  to  the  allowances  made  to  consignees  and  their  peculiar  char- 
acter and  rights,  the  following  cases  were  referred  to ;  Ex  parte  Read,{a) 
Leith  V.  Irvine  Jib)  Marshall  v.  Hollowayj(c)  Bunbury  v.  Winter^id)  Moore 
V.  Prowd^ie)  and  an  unreported  case  of  Law  v.  Bruee^  before  Sir  W.  Grant* 

D^^  5. — ^This  Lord  Chancellor  :— George  Morison,  the  fahter  of  the 
plaintiffs  in  the  original  cause  conveyed  by  a  deed  of  settlement  certain  West 
India  property  to  trustees,  upon  trust  to  divide  the  property  or  its  proceeds 
among  his  five  children,  and  by  his  will,  of  subsequent  date,  he  devised  cer- 
tain other  real  estates,  also  in  the  West  Indies,  and  likewise  gave  his 
pecsonal  estate,  upon  trust  for  the  same,  or  nearly  *the  same  purposes    [*219] 

(a)  1  Gl.  &  Jam.  77.  (&)  1  Mylne  &  Keen,  377.  (c)  9  Swan.  432. 

{i)  1  J.  &  W.  255.  (e)  3  Mylnc  h.  Craig,  45. 
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as  those  mentioned  in  the  deed.  The  defendant,  Edward  Ellice,  was 
one  of  the  trustees  and  executors  named  in  the  will ;  but  he  was  not  a  trus- 
tee of  the  settlement  The  testator,  at  his  death,  left  one  son  and  four  daugh- 
ters surviving  him.  One  of  the  daughters  died  in  her  minority;  the  other 
three  daughters  married.  Shortly  after  the  testator's  death,  a  suit  was  insti- 
tuted for  the  purpose  of  having  all  the  property  comprised  in  the  settle- 
ment and  will  administered  under  the  direction  of  the  court ;  and  the  history 
of  the  proceedings  in  the  suit  is  very  important  to  be  attended  to  in  disposing^ 
of  the  questions  which  are  raised  upon  this  appeal. 

In  the  month  of  February,  1815,  the  original  bill  in  this  cause  was  filed, 
all  the  children,  five  in  number,  being  co-plaintifis,  by  their  next  friend. 
Martha  Morison,  the  eldest  daughter,  who  afterwards  became  the  wife  of 
William  Wyllie,  the  elder,  Mary,  who  became  the  wife  of  Henry  Dickenson, 
and  Eleanor,  who  became  the  wife  of  William  Dickinson,  all  married  during 
the  progress  of  the  suit,  and  before  they  came  of  age. 

The  bill  prayed  the  usual  accounts  of  the  estates  which  passed  under  the 
deed  and  will. 

In  the  month  of  March,  1817,  the  original  decree,  one  of  the  proceedings 
which  is  the  subject  of  this  appeal,  was  pronounced.  It  directed  that  the 
usual  accounts  should  be  taken,  and  it  contained  this  special  direction,  which 
is  the  ground  of  the  whole  contest  that  has  arisen  in  the  cause,  viz.,  that  the 
master  should  *'  appoint  a  proper  person  or  persons  to  be  a  consignee  or  con- 
signees of  the  rents  and  profits  of  the  testator's  West  India  estates,  and  make 
him  or  them  a  proper  allowance  in  respect  thereof;  and  that  any  of  the  par- 
ties should  be  at  liberty  to  propose  the  defendants,  the  executors,  or 
[*220]  any  of  *them,  or  any  house  of  trade  to  which  they  or  he  might  be- 
long, to  be  such  consignees  or  consignee." 

That  decree,  though  made  in  the  month  of  March,  1817,  did  not  produce 
a  report  appointing  a  consignee  until  the  month  of  March,  1819  ;  but  in  the 
meanwhile,  Martha  Morison,  one  of  the  plaintiffs  in  the  original  cause,  inter- 
married with  William  Wyllie  the  elder ;  and,  upon  her  marriage,  which  took 
place  in  the  month  of  August,  1818,  a  settlement  was  made,  of  which  Ellice 
was  named  a  trustee,  and  the  principal  object  of  which  was  to  settle  her 
share  of  whatever  property  might  be  coming  to  her  under  the  deed  and  will, 
to  her  separate  use  for  life,  and  after  her  death,  to  her  husband  for  life,  with 
remainder  to  her  children.  On  the  16th  of  January,  1819,  an  order  of  revi- 
vor of  the  original  suit  was  obtained.  It  appears,  however,  that  at  that  time 
there  was  no  bill  upon  the  file ;  for,  although  a  bill  of  revivor  is  stated  to  have 
been  actually  drawn  in  the  names  of  the  other  infant  plaintifls  only,  against 
Martha  Wyllie  and  her  husband,  it  was  not  filed  until  the  31st  of  March  ; 
and  although,  on  the  15th  of  May  following,  an  order  was  obtained  to  make 
the  defendants  Martha  and  her  husband  co-plaintiffs,  instead  of  defeudants, 
she  having  been  a  co-plainliff  in  the  original  bill,  that  order  was  never  acted 


CASES  IN  CHANCERY.  220 


1838. — Morison  y.  Morison. 


tm.  In  the  month  of  April,  in  the  same  year,  1819,  Magdalen  Morisoni  one 
^(  the  co-plaintiffs  in  the  original  bill,  died,  an  infant  and  unmarried. 

Thos  stood  the  cause  until  the  month  of  June,  1820,  when  Mary  Morison, 
another  of  the  plaintiffs,  being  still  under  age,  intermarried  with  Henry  Dick- 
inson, and  on  that  occasion  a  settlement  was  executed,  very  much  to  the 
same  effect  as  that  which  had  been  made  on  the  marriage  of  her  sister  Mar- 
tha. 

•In  the  month  of  March,  1822,  Martha  Wyllie  died,  whereupon    [*221] 

her  husband  became,  under  the  marriage  settlement,  tenant  for  life 
of  the  proceeds  of  her  share.  In  the  month  of  December,  1823,  Mary  Dick- 
inson died,  leaving  children  ;  and  on  the  17th  of  December,  1825,  a  bill  of 
revivor  and  supplement  was  filed  by  such  of  the  original  infant  plaintiffs  as 
were  unmarried,  by  Mr.  Wyllie  and  his  children,  and  by  Mr.  Henry  Dickin- 
son and  his  children.  That  bill  stated  the  marriages  of  Mr.  and  Mrs.  Wyllie 
and  of  Mr.  and  Mrs.  Henry  Dickinson,  and  the  settlements  executed  on  the 
occasion  of  those  respective  marriages,  and  that  upon  Mrs.  Wyllie's  marriage 
the  suit  had  been  revived ;  and  it  prayed  the  benefit  of  the  original  decree 
pronounced  in  the  year  1817.(a) 

The  master,  by  a  separate  report,  of  the  16th  of  March,  1819,  had  appoint- 
ed £lHce  consignee ;  and  he  made  his  general  report  on  the  ISth  of  January, 
1826.  That  report  was  made  in  all  the  causers  then  existing,  and,  among 
others,  in  the  suit  which  was  instituted  in  December,  1825,  so  that  to  that  re- 
port the  infant  plaintiffs,  and  Mr.  Wyllie  and  Mr.  Dickinson,  as  well  as  the 
children  of  those  gentlemen,  were  all  parties.  The  master  therein  stated  that, 
by  his  report  of  March,  1819,  he  had  appointed  Ellice  consignee,  and  that 
the  firm  in  whiah  EUice  was  a  partner  had  acted  as  consignees  during  the 
lifetime  of  the  testator,  and  had  continued  from  that  time  down  to  the  time  of 
the  report  to  act  in  that  capacity.  In  the  month  of  March,  1826,  Eleanor 
Morison,  another  of  the  plaintiffs  in  the  original  suit,  while  yet  an  infant, 
married  a  gentleman  of  the  name  of  William  Dickinson  ;  and  a  settlement  of 
her  share  of  the  property  was  then  made,  and  Mr.  EUice  was  also  appointed  a 
trustee  of  that  settlement.  On  the  21st  of  the  following  April,  an 
order  was  made  *io  the  three  first-mentioned  causes,  by  which  the  [*222J 
Master's  report  was  absolutely  confirmed. 

In  Jsinuary,  1827,  a  bill  of  revivor  and  supplement  was  filed  upon  that 
marriage  of  Eleanor,  being  the  fourth-mentioned  suit ;  and  in  that  suit  the 
other  parties,  the  Wyllies  and  Dickinsons,  were  made  co-plaintiffs.  But  no 
order  or  decree  was  made  in  that  suit,  to  revive  the  former  suit  or  carry  on 
the  proceedings.  The  cause  came  on  for  further  directions  in  the  month  of 
May,  1827,  upon  the  master's  general  report,  when  a  decree  was  made  in  all 
the  four  suits.  That  decree  was  quite  a  matter  of  course  so  far  as  regarded 
the  accounts,  and  it  directed  that  Ellice  should  be  continued  as  consignee. 

(a)  No  order  of  reTivor  or  sapplemental  decree  was  ever  made  in  Uiie  cause. 
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Thus  the  matter  went  on  till  the  year  1830,  when  Mr.  ElJice  presented  a  pe- 
tition praying  that  he  might  no  longer  act  as  consignee,  and  upon  that  appli- 
cation, an  order  was  made  for  the  appointment  of  another  consignee. 

In  the  month  of  Februnry,  1831,  a  petition  was  presented  by  Mr.  and  Mrs. 
Wyllie,  Mr.  and  Mrs.  William  Dickinson,  and  all  the  infant  plaintiffs,  pray- 
ing that  the  order  on  further  directions,  of  May,  1827,  might  be  reheard  and 
declared  void,  and  also  praying  a  reference  and  inquiries  upon  certain  points 
not  now  in  discussion,  and  in  which  the  subject  matter  of  the  present  com- 
plaint was  not  brought  under  the  consideration  of  the  court  at  all.    In  the 
month  of  April,  1831,  an  order  was  made  upon  that  petition,  giving  the  pe- 
titioners liberty  to  go  before  the  master  and  object  to  the  different  items  com- 
prised in  the  schedules  to  his  report,  and  also  in  the  accounts  of  Mr.  Ellice  as 
consignee.    A  supplemental  order  in  November,  1831,  was  afterwards  made, 
in  explanation  of  the  order  of  April,  and  directing  that  none  of  the  proceed- 
ings in  the  cause  should  be  so  used  m  to  preclude  the  plaintiffs  from  the  in- 
vestigation of  every  item  in  the  accounts,  or  from  any  objection  to 
[•223]    any  •such  item  under  the  reference.    A  further  application  was  made 
in  April,  1832,  praying,  among  other  things,  that  Mr.  EUice's  ac- 
counts might  be  taken  as  those  of  a  trustee,  and  not  as  those  of  a  consignee. 
The  order  then  pronounced,  however,  was  merely  that  the  master  should  be 
at  liberty  to  make  a  separate  report  as  to  certain  items  in  Mr.  Ellice's  ac- 
counts.   Another  order  was  subsequently  made  on  the  3d  of  May,  1833,  upoa 
the  petition  of  the  same  parties,  by  which  it  was  declared,  that  Mr.  Ellice 
was  to  be  considered  as  entitled  to  have  his  accounts  taken  as  consignee. 
The  decree  of  March,  1817,  the  order  of  April,  1826,  the  order  on  further  di- 
rections, of  May,  1827,  and  the  last  mentioned  order,  of  the  3d  of  May,  1833, 
form  the  subject  of  the  present  appeal. 

Thus  far  I  have  stated  the  proceedings  in  these  causes  in  detail,  because 
the  whole  question  as  to  the  appeal  from  the  decree  of  March,  1817,  depends 
upon  an  accurate  view  of  them.  Whatever  irregularities  may  have  taken 
place  in  some  of  the  subsequent  proceedings,  none  can  be  imputed  to  the  con- 
duct of  the  cause  up  to  the  date  of  that  decree. 

The  house  in  which  Mr.  Ellice  was  a  partner  had  been  consignees  em- 
ployed by  the  testator,  he  having  by  deed  vested  certain  of  his  West  India 
estates  in  trustees,  of  whom  Mr.  Ellice  was  not  one,  upon  trust  to  sell  and  to 
divide  the  proceeds  amongst  his  children  ;  and  having  by  his  will  devised 
other  estates  for  similar  purposes,  and  appointed  Mr.  Ellice  executor  and  one 
of  the  trustees.  The  bill  prayed  and  the  decree  directed  the  usual  accounts 
and  the  reference  to  appoint  a  consignee.  The  parties  were  to  be  at  liberty 
to  propose  any  one,  although  named  as  an  executor.  Under  this  reference 
the  master  approved  of  Mr.  Ellice  as  consignee,  although  he  was  an 
[*224]  executor  and  trustee  under  the  will.  His  appointment  *was  con- 
firmed in  the  year  1819.  By  the  decretal  order  on  further  directions, 
made  in  the  year  1827,  Mr.  Ellice  was  continued  as  such  consignee  ;  and 
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from  the  time  of  his  appointment,  until  he  was  discharged,  upon  his  own 
application,  in  the  year  1830,  he,  under  the  authority  and  by  the  appoint- 
ment of  this  court,  acted  as  such  consignee.    And  now,  after  the  lapse  of 
twenty-one  years  from  the  date  of  the  decree,  I  am  asked  to  alter  the  decree 
of  March,  1S17,  by  omitting  the  permission  to  appoint  an  executor  a  receiver, 
for  the  avowed  purpose  of  having  all  Mr.  Ellice's  accounts  taken  over  again, 
as  accounts  of  a  trustee  simply,  and  not  as  accounts  of  a  consignee :  that  is  to 
say,  after  the  parties  have  for  so  many  years  received  all  the  assistance  and 
accommodation  which  consignees  are  in  the  habit  of  affording,  and  which 
they  do  only  afford,  in  consideration  of  the  remuneration  and  profits  incident 
to  that  office,  the  appellants  ask  this  court  to  leave  them  in  possession  of  all 
the  advantages,  and  to  deprive  the  party  who  has  afforded  those  advantages 
of  all  bis  remuneration  and  profits. 

I  am  considering  this  case  now  without  reference  to  the  subsequent  con- 
duct of  any  parties  under  the  appointment,  and  simply  upon  the  proposition 
of  cancelling,  in  the  year  1838,  an  authority  to  appoint  a  consignee  -in  the 
year  1817. 

That  it  was  competent  for  the  court  to  appoint  an  executor  and  trustee  a 
consignee  with  the  usual  profits  cannot  be  disputed.  If  there  could  have 
been  any  doubt  upon  that  subject,  Lord  Eldon's  decree  in  Marshall  v.  Hollo- 
way,{a)  would  be  sufficient  to  remove  any  such  doubt.  It  was  a  matter, 
not  of  right,  but  for  the  discretion  of  the  court.  I  am  at  a  loss  to 
^conceive  any  case  in  which  a  discretion  of  that  kind,  exercised  and  [*226] 
acted  upon,  can,  at  a  subsequent  period,  be  withdrawn,  with  any  re- 
gard to  justice.  If  such  a  course  were  to  be  adopted,  the  security  now  sup- 
posed to  be  derived  from  the  sanction  and  authority  of  this  court  would 
cease  to  exist.  A  guardian  applying  the  income  allowed  by  the  court  for  the 
maintenance  of  an  infant,  might,  at  a  subsequent  period,  be  told  that  the 
court  had  exercised  its  discretion  improvidently  in  making  so  large  an  allow- 
ance, and  might  be  left  to  pay  the  difference  himself.  And  who  are  the  par- 
ties who  now  pray  for  this  alteration  in  the  decree  of  1817?  The  husbands 
of  the  testator's  daughters,  one  of  whom  has  been,  for  all  practical  purposes, 
a  co-plaintiff  in  the  suit  since  the  year  1819 — another,  since  the  year  1823 — 
and  another  since  the  year  1827;  and  all  of  whom  were  parties  to  the  order 
on  further  directions  by  which  Mr.  Ellice  was  continued  as  consignee.  These 
persons,  or  their  wives,  for  their  separate  use,  have  enjoyed,  up  to  this  day, 
the  life  income  of  the  property,  and  are  therefore  most  aflected  by  any  unne- 
cessary expense  of  management ;  and  the  complaint  is  not  made  by  these 
adalt  and  competent  parties  until  twenty-one  years  after  the  decree. 

But  their  infant  children,  it  is  urged,  are  also  appellants.  Those  children 
all  derive  title  from  their  mothers,  and  can  have  no  better  title  than  their  pa- 
rents had ;  the  parents  were  all  plaintiffs  in  the  original  cause ;  and  the  pre-  | 

! 

(a)  3  Swan.  432. 
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sent  infants  have  been  plaintiffs  since ;  and  as  decree  is  as  binding  upon  in- 
fant plaintiffs  as  upon  adults ;  Lord  Brook  v.  Lord  Hertfordj{a)  Gregory  v. 

Molesworth.{b) 
[*226]  *It  was  contended,  indeed,  that  owing  to  some  irregularities  in  re- 
viving the  suit  upon  the  marriages  of  the  infant  plaintiffs,  the  pro- 
ceedings had  been  defective  from  the  periods  of  such  marriages  ;  and  cer- 
tainly there  were  such  irregularities,  of  which  the  most  important  was  upon 
the  marriage  of  Mrs.  Wyllie,  formerly  Martha  Morison.  An  order  to  revive 
was  obtained  before  any  bill  was  filed.  Afterwards  a  bill  was  put  upon  the  file, 
inaking  Mr.  and  Mrs.  Wyllie  defendants  ;  and  then  came  an  order  giving  leave 
to  amend  by  making  them  co-plaintiffs  ;  an  order,  however,  which  does  not 
appear  to  have  been  acted  upon.  But  whatever  irregularities  there  may  have 
been  in  these  proceedings,  if  I  find  that  all  the  persons  interested  were  sub- 
stantially parties  to  all  the  subsequent  proceedings,  it  cannot  be  permitted  to 
any  of  them  to  escape  from  the  effect  of  such  subsequent  proceedings  by 
showing  prior  irregularities.  The  cases  of  Wall  v.  Bushhy^{e)  and  Tillot- 
son  V.  Hargrave,{d)  prove  that  such  were  the  opinions  of  Lord  Tburlow  and 
Sir  John  Leach. 

Now  I  find  that  Mr.  Wyllie  and  Mr.  Henry  Dickinson,  whose  wives  had 
both  died  previously,  were,  together  with  their  children,  plaintiffs  in  the  bill 
filed  in  December,  1825 ;  and  that  such  bill  states  the  revival  of  the  suit  upon 
the  marriage  of  Mr.  and  Mrs.  Wyllie.  I  also  find  that  the  report  of  January, 
1826,  was  made  in  several  causes,  one  of  which  was  that  of  December,  1826 ; 
that  the  Wyllies  and  the  Dickinsons  were  co-plaintiffs  in  the  bill  filed  in  the 
year  1827,  after  the  marriage  of  Eleanor  with  William  Dickinson  ;  and  that 
the  order  upon  further  directions,  in  the  same  year,  was  made,  amongst 
others,  in  the  two  last  causes,  so  that  all  the  parties  now  complaining 
[•227]  were  parties  to  the  Veport,  and  to  the  order  on  further  directions 
made  thereon.  It  is  also  to  be  observed,  that  the  irregularities  relied 
upon  were  irregularities  of  the  plaintiffs ;  that  is,  of  the  very  parties  now 
seeking  to  take  advantage  of  them,  against  a  defendant  who  was  no  party  to 
them,  and  cannot  be  affected  by  them.  I  also  find  that  all  these  parties  pe- 
titioned for  a  re-hearing  of  the  order  upon  further  directions  of  May,  1827,  as 
to  a  particular  point  not  now  in  question,  and  that  no  complaint  was  then 
made  of  that  part  of  the  order  which  continued  Mr.  Ellioe  as  consignee ; 
and  that,  on  the  6th  of  December,  1830,  a  variation  was,  upon  his  petition, 
made  in  that  order  upon  further  directions ;  so  that  as  far  as  relates  to  that 
order,  tbis-is  a  second  appeal,  or  rather  an  attempt  to  appeal  '< piecemeal,"  as 
it  has  been  called. 

I  am,  for  these  reasons,  of  opinion  that  there  is  no  ground  upon  which  the 
appeal  against  the  decree  of  March,  1817,  or  the  order  upon  further  directions 
made  in  May,  1827,  can  be  maintained.  So  far,  therefore,  the  appeal  must 
be  dismissed,  with  costs. 

(a)  2  r.  WiziB.  518.         (6;  3  Atk.  6S6.         (c)  1  Bro.  C.  C.  484.         (d)  3  Mad.  494. 
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The  remaining  point  for  consideration  is  the  appeal  against  the  order  of 
the  3d  of  May,  1833.  The  report  of  January,  1826,  was  regularly  confirmed, 
and  the  decree,  upon  further  directions,  of  May,  1827,  was  founded  upon  it. 

On  the  20th  of  April,  1831,  the  present  appellants  obtiiined  an  order  at  the 
Rolls,  upon  their  petition,  by  which  they  were  permitted  to  object  to  any  of 
the  itecus  in  Mr.  Ellice's  account  contained  in  the  report  of  January,  ld26, 
as  if  the  items  had  never  been  allowed.  On  the  30th  of  November,  1831,  the 
appellants  obtained  another  order,  declaring  that  none  of  the  procee- 
dings in  thecause  were  to  be  used  so  as  to  preclude  the  plaintiffs  *from  [*228] 
all  investigation  of  any  items  in  the  accounts,  or  from  any  objections 
to  any  such  items  under  the  former  reference.  The  master  conceiving  him- 
self to  be,  as  undoubtedly  he  was  bound  to  consider  Mr.  Ellice's  account  as 
the  account  of  a  consignee,  the  plaintiffs  afterwards  presented  another  peti- 
tion, praying  that  the  master  might  take  the  account  as  the  account  of  a  trus- 
tee. Bat  they  did  not  obtain  any  order  for  that  purpose  ;  the  order  which 
they  did  obtain,  of  the  17th  of  April,  1832,  being  confined  to  directing  the 
master  to  make  a  separate  report  of  the  items  objected  to^ 

I  do  not  enter  into  any  consideration  of  the  facts  submitted  to  the  court  as 
the  ground  for  these  orders ;  but  I  must  observe,  that  the  orders  themselves, 
whatever  those  facts  may  have  been,  were  in  the  highest  degree  irregular. 
If  a  decree  be  obtained  under  such  circumstances  as  may  justify  the  court  in 
considering  it  as  a  nullity,  it  may,  in  some  cases,  be  got  rid  of  by  motion  or 
petition ;  but  if  the  decree  be  regular  in  itself,  no  error  it  may  contain  can  be 
set  right  in  that  manner :  and  even  if  it  were  obtained  by  fraud,  itcan  only  be 
set  aside  by  a  bill.  Nevertheless  these  orders,  upon  the  ground  of  fraud  or 
^ror  upon  accounts  settled  by  a  report  which  had  been  confirmed  five  years 
before,  set  aside  a  decree  made  upon  such  report. 

The  result  of  these  proceedings  affords  a  striking  proof  of  the  impolicy  of 
departing  from  the  established  practice  of  the  court :  for  the  master  having, 
upon  sixty-one  objections  taken  to  the  draft  of  his  report,  disallowed  them 
all,  upon  the  ground  that  the  items  objected  to  were  not  open  to  objection 
as  items  in  a  consignee's  account ;  the  plaintiffs,  in  1833,  renewed  their  attempt, 
and  presented  a  petition  to  the  Master  of  the  Rolls,  not  for  the  mere 
purpose  of  bringing  the  objection  before  *the  court  by  way  of  excep-  [*229] 
tion  to  the  report,  but  praying  that  the  master  might  review  his  re- 
port upon  the  points  objected  to ;  and  that  he  might  be  directed  to  take  the 
accounts  as  the  accounts  of  a  trustee ;  with  many  other  declarations  as  to  par- 
ticular charges  depending  principally  upon  such  directions.  The  Master  of 
the  Rolls,  however, -by  his  order  of  the  3d  of  May,  1833,  declared  that  Mr. 
Ellice  was  properly  considered  as  a  consignee,  and  that  the  items  objected  to 
appeared  to  be  justified  by  mercantile  law  and  usage  ;  and  the  report  was 
confirmed  as  far  as  regarded  such  accounts. 

The  result,  therefore,  was,  that  after  all  the  expense  incurred,  the  account 
remained  as  it  was  settled  and  stated  in  the  report  of  January,  1826.    This 
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order,  however,  is  included  iu  the  appeal,  so  far  as  it  declares  that  the  defeii^ 
dant  EUice  is  to  be  considered  as  a  consignee :  but  the  sixtyrone  objections  to 
the  account  were  not  brought  before  me,  and  I  have  not  been  asked  to  allow 
them  ;  and,  if  Mr.  Ellice  is  to  be  considered  as  consignee,  it  was,  I  presume, 
not  thought  possible  to  support  them. 

One  subject  of  these  objections  was  indeed  relied  upon  in  argument,  though 
not  in  the  terms  of  the  objection  ;  naniely,  the  amount  of  charges  for  the 
freight  of  stores  and  supplies  sent  out  by  the  consignees  in  their  own  ships, 
the  case  and  evidence  as  to  which  occupy  twenty-five  brief  sheets  of  the 
master's  report.  I  do  not  think  that  this  case  is  open  upon  the  petition  of  ap- 
peal ;  but  I  have  carefully  perused  the  report ;  and  the  result  of  the  evidence 
for  the  plaintiffs,  is,  that  freight  was  in  many  instances,  under  particular  cir- 
cumstances, obtained  at  a  lower  rate.  But  the  evidence  for  the  consignee 
proved  that  the  freight  charged  was  according  to  the  rate  settled  by 
[•230]  the  trade :  that  it  was  the  •usual  rate  under  the  circumstances  ex- 
isting as  to  the  property,  and  was  the  same  as  the  house  charged  to 
all  their  other  customers.  Upon  this  evidence,  if  I  had  been  considering  the 
case  as  upon  the  report  of  January,  1826,  I  should  have  thought  the  case 
of  the  consignee  fully  made  out.  But  I  cannot  throw  out  of  my  considera- 
tion the  fact  that  the  charge  was  allowed  in  1B26,  in  the  presence  of  Mr. 
Wyllie  and  Mr.  Henry  Dickinson,  who  now  complain  of  it,  who,  as  tenants 
for  life,  were  mainly  interested  in  that  question,  and  who  represented,  as  next 
friends,  their  infant  children,  who  were  co-plaintiffs. 

I  am,  therefore,  of  opinion  that  there  is  a  decisive  answer  upon  the  merits, 
aa  well  as  upon  form,  to  the  case  made  by  the  appellants,  and  that  the  whole 
of  the  appeal  must  be  dismissed  with  costs. 

In  the  view  I  have  taken  of  this  case  it  has  formed  no  part  of  my  duty  to 
consider  the  merits  or  demerits  of  the  conduct  of  the  parties.  It  is,  however, 
but  justice  to  observe  that  the  appeal  from  the  order  of  May,  1833,  not  bring- 
ing before  me  the  sixty-one  objections  submitted  to  the  master,  seems  to 
assume  that  no  objection  can  be  maintained  to  the  account  of  Mr.  EUice,  as 
settled  by  the  master,  if  he  is  to  be  considered  as  consignee. 

If,  however,  the  interests  of  the  parties  claiming  under  the  testator  have 
not  been  duly  attended  to,  the  appellants  have  not  adopted  the  proper  means 
of  obtaining  redress,  if  redress  were  within  their  reach ;  and  if  no  means  ex- 
isted of  obtaining  redress,  those  parties  who,  being  adult,  have  paid  so  little 
attention  to  their  own  interests,  and  to  those  of  their  children,  whilst  these 
proceedings  were  in  progress,  cannot  reasonably  complain  that  the  court  can- 
not, after  what  has  taken  place,  afford  redress,  in  the  present  form,  for  any 
injury  which  may  have  been  sustained. 
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•Eyre  v.  Marsden.  [*231] 

1838 :  December,  6,  7.     1839  :  January,  16. 

A  testator  gave  his  real  and  personal  estate  upon  trust,  after  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  and  the  costs  and  charges  attending  the  execution  of  his  will,  to  pay  out 
of  the  annual  produce  certain  annuities  to  his  three  children,  for  their  respective  lives,  request- 
ing that  the  torplua  of  the  annual  income  might  be  applied  in  accumulation  of  the  capital  of  his 
property  for  the  benefit  of  his  grandchildren ;  and  that  at  the  death  of  the  survivor  of  his  chil- 
dren, the  tmatees  should  convert  all  his  property  into  money,  and  divido  the  same,  after  deduct- 
ings the  expenses  of  performing  his  will,  among  all  his  grandchildren  living  at  his  decease  ;  and 
■a  ease  any  of  his  said  grandchildren  should  die  before  their  shares  should  become  payable  by 
▼irtne  of  his  will,  leaving  issue,  such  issue  to  be  entitled  to  the  share  which  their  parent  would 
have  been  entitled  to  if  then  living ;  but  in  case  of  the  death  of  any  of  his  said  grandchildren 
withoQt  leaving  issue,  and  before  becoming  entitled  to  receive  their  respective  shares,  the  testa- 
tor then  g^ve  the  shares  of  such  deceased  grandchildren  equally  among  his  surviving  grandchil- 
dren, to  be  paid  at  the  same  time  and  in  the  same  manner  as  before  mentioned  touching  the 
original  shares  of  his  grandchildren. 

The  testator  left  his  three  chHdren,  and  also  ten  grandchildren,  surviving  him.  A  suit  was  after- 
vrards  instituted  for  the  administration  of  the  estate,  in  which  the  annual  income  was  paid  into 
coart,  and  accumulated  during  the  lives  of  the  annuitants.  At  the  death  of  the  last  surviving 
annuitant,  which  took  place  about  thirty  years  after  his  death,  only  five  of  the  grandchildren 
were  living ;  bat  two  of  those  who  were  dead  had  issue  living,  and  the  remaining  three  were 
dead  without  issue.  It  was  held,  that  the  issue  of  the  two  deceased  grandchildren  were  entitled, 
not  only  to  the  original  shares  of  their  respective  parents,  but  also  to  the  interests  which  such  pa- 
reots,  if  living,  would  have  taken  in  the  shares  of  those  grandchildren  who  were  dead  without 
issae. 

The  costs  of  the  snit,  which  the  order  of  the  court  below  had  thrown  exclusively  on  the  excess  of 
aeenmolations,  arising  from  the  annual  produce  of  the  trust  estate  after  the  period  allowed  by 
the  Thellnsson  act,  were,  upon  appeal,  directed  to  be  paid  out  of  the  general  estate  of  the  tes- 
tator, including  the  fund  accumulated  within  the  permitted  period,  except  the  costs  incurred  in 
the  separation  of  the  excessive  accumulations,  which  costs  were  directed  to  be  paid  out  of  such 
execatve  accumulations. 

An  appeal  against  snch  an  order  is  an  exception  to  the  ordinary  rule  prohibiting  appeals  merely 
upon  coats. 

The  will  of  Joseph  Wildsmith,  dated  the  11th  of  January,  1804,  after  di- 
xecliDg  that  all  his  just  debts,  funeral  and  testamentary  expenses  should  be 
paid  by  his  trustees  and  executors  thereinafter  named,  out  of  his  real  and  per- 
sonal estate,  and  after  making  certain  specific  and  pecuniary  devises  and  be- 
quests, gave  and  devised  all  other  his  real  and  personal  estate  to  three  trustees 
(whom  he  also  appointed  his  executors,)  their  heirs,  executors,  &c. ;  upon 
trosf,  when  they  should  think  proper,  to  convertall  or  any  part  there- 
of into  money,  *and,  after  payment  of  his  debts  and  funeral  and  testa-  [*232] 
mentary  expenses,  and  the  costs  and  charges  attending  the  execution 
of  bis  will,  upon  trust  to  pay  a  guinea  a  weeJc  to  each  of  bis  two  sons,  Joseph 
Wildsmith  and  Benjamin  Wildsmith,  and  an  annuity  of  54/.  12y.,  payable 
half  yearly,  to  his  daughter  Elizabeth  Byre,  for  their  respective  lives. 

The  will  then  proceeded  in  these  words; — "  which  said  annuity  and  week- 
ly payments  I  direct  to  be  made  by  my  said  trustees  out  of  the  rents,  interest, 
and  annual  produce  of  my  estate  and  effects  ;  and  the  surplus  of  such  an« 
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nual  income,  if  any,  I  request  may  be  applied  in  accumulation  of  the  capital 
of  my  property,  for  the  benefit  of  my  grandchildren.  And  from  and  after  the 
death  of  my  said  children,  the  said  Joseph  Wildsmith,  Benjamin  Wildsmith 
the  elder,  and  Elizabeth  Eyre,  and  the  longest  liver  of  them,  then  upon  trust 
that  they,  my  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  do  and  shall  sell  and  convert  into 
money  all  such  part  of  my  estate  and  effects  as  shall  not  consist  of  specie,  and, 
from  time  to  time,  call  in  and  receive  the  money  which  shall  be  placed  out 
upon  security  as  aforesaid,  and  pay,  distribute,  and  divide  the  same,  after  de- 
ducting the  expenses  of  performing  this  my  will,  and  the  legacies  hereinafter 
mentioned,  unto  and  amongst  all  and  every  my  grandchildren  who  shall  be 
living  at  the  time  of  my  decease,  equally,  share  and  share  alike.  *  *  *  *  And 
I  do  will  and  direct  that  the  shares  of  such  of  my  said  grandchildren  as  shall 
be  under  the  age  of  twenty-one  years,  at  the  time  of  the  decease  of  the  survi- 
vor or  longest  liver  of  my  said  children,  shall  be  placed  out  or  continue  upon 
security ;  and  the  interest  thereof  shall  be  applied  in  the  maintenance  of  my 
infant  grandchildren,  during  their  respective  minorities.  And  in  case  any 
of  my  said  grandchildren  shall  die,  before,  his,  her,  or  their  share  or 
[*233]  shares  *of  my  estate  and  effects  shall  become  payable  by  virtue  of 
this  my  will,  leaving  lawful  issue,  then  such  issue  shall  be  entitled 
to  the  share  or  shares  which  his,  her,  or  their  deceased  parent  or  parents 
would  have  been  entitled  to,  if  then  living.  But  in  case  of  the  death  of  any 
of  my  said  grandchildren,  without  leaving  issue,  before  he,  she,  or  they  shall 
become  entitled  to  receive  his,  her  or  their  share,  or  respective  shares  of  my 
said  estate  and  effects,  in  manner  aforesaid,  then  I  give  and  bequeath  the 
share  or  shares  of  such  deceased  grandchild  or  grandchildren  unto  and  equal- 
ly amongst  my  surviving  grandchildren,  to  be  paid  at  the  same  time  and  in 
the  same  manner  as  before  mentioned  touching  the  original  share  or  shares  of 
my  said  grandchildren." 

The  testator  died  on  the  19th  of  October,  1804,  leaving  his  said  two  sons, 
Joseph  Wildsmith  and  Benjamin  Wildsmith,  and  his  daughter  Elizabeth 
Eyre,  surviving  him,  and  also  leaving  ten  grandchildren,  namely,  Mary  Ann 
Wildsmith,  afterwards  Mary  Ann  Smith,  (the  only  child  of  Joseph  Wild- 
smith,)  and  Benjamin  Wildsmith,  the  younger,  Catherine  Wildsmith,  Joseph 
Wildsmith,  the  younger,  Elizabeth  Wildsmith,  afterwards  Elizabeth  Ram- 
say, John  Peter  Wildsmith,  and  Mary  Ann  Wildsmith,  afterwards  Mary  Ann 
Cosins  (the  children  of  Benjamin  Wildsmith ;)  James  Eyre  (the  only  child 
of  Elizabeth  Eyre,)  and  Francis  Maceroni  and  George  Maceroni  (the  child- 
ren of  a  daughter  who  had  died  in  the  testator's  lifetime.) 

In  the  month  of  December,  1812,  a  bill  was  filed  by  the  testator's  three 
children,  and  by  all  the  grandchildren,  against  the  surviving  executors  and 
trustees,  praying  that  the  will  might  be  established  and  the  trusts  thereof  car- 
ried into  execution  ;  that  an  account  might  be  taken  of  the  real  and  personal 
estates;  and  that  the  clear  residue  might,  after  setting  apart  sufficient 
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to  ^answer  the  auDuities,  be  invested  and  secured  for  the  benefit  of  the    [*234] 
parties  interested  and  that  the  righcs  of  those  parties  might  be  asoer- 
tained  and  declared. 

In  the  month  of  August,  1817,  the  cause  was  brought  to  a  hearing,  vhen 
a  decree  was  made,  directing  all  the  accounts  and  inquiries  which  are  usual 
io  a  suit  of  that  description.  In  consequence  of  changes  which  subsequently 
look  place  in  the  state  of  the  testatoi^'s  family  and  other  circumstances  occa- 
sioning transfers  of  interests,  it  became  necessary  that  a  bill  of  revivor  and 
supplement  should  be  filed  for  the  purpose  of  prosecuting  the  decree,  which 
was  done  accordingly.  On  the  19tb  of  October,  1825,  ihe  period  of  twenty- 
one  years  having  then  elapsed  from  the  time  of  the  testator's  death,  any  fur- 
ther accumulation  of  his  real  and  personal  estate,  in  conformity  with  the  di- 
rections in  his  will  to  that  efiect,  became  void  under  the  provisions  of  the 
Theliusson  act ;  but,  under  the  decree  in  the  original  cause,  the  rents,  divi- 
dends, and  interest  continued,  as  before,  to  be  paid  into  court,  and  accumula- 
ted during  the  life  of  Elizabeth  Byre,  who  had  then  become  the  last  and  sole 
survivor  of  the  testator's  children.  In  the  month  of  March,  1829,  the  original 
and  supplemental  causes  were  heard  upon  further  directions ;  and  by  the  or- 
der then  made,  a  variety  of  additional  inquiries  were  directed  with  respect  to 
the  then  state  of  the  testator's  property,  and  the  numbers  and  respective  ages 
of  his  descendants.    Elizabeth  Eyre  died  on  the  9th  of  April,  1834. 

In  the  month  of  January,  1836,  Mary  Ann  Smith  filed  a  bill  of  revivor  and 
soppleoient  against  all  the  other  parties  then  claiming  interest  in  the  estate, 
partly  for  the  purpose  of  prosecuting  the  former  decree,  and  partly  also  to  as- 
sert her  title,  as  heiress  at  law  and  one  of  the  next  of  kin  of  the  tes- 
tator, to  such  part  of  the  trust  *funds  as  had  arisen  from  accumu-  [*236] 
lations  of  rents,  dividends  and  interest,  madesubseqi^ently  to  the  19th 
of  October,  1825,  when  the  period  of  legal  accumulation  expired;  and  pray- 
ing with  that  view,  a  severance  and  apportionment  of  the  funds  in  court,  be- 
tween the  parties  entitled  as  residuary  legatees,  on  the  one  hand,  and  herself 
and  the  other  parties  entitled  as  heiress  at  law  and  next  of  kin,  respectively, 
on  the  other. 

Under  a  decretal  order  made  in  all  the  before  mentioned  causes,  and  dated 
the  2l8t  of  April,  1837,  the  master  made  a  report  on  the  28th  of  March,  1838; 
and  thereby,  among  other  things,  found  and  stated  the  amount  of  the  fund  in 
court  on  the  19th  of  October,  1825 ;  and  also  the  amount  which  had  been 
subsequently  added  thereto  by  the  accumulation  of  the  rents,  dividends  and 
interest,  up  to  the  date  of  his  report,  and  distinguished  how  much  of  the  last 
mentioned  accumulation  consisted  of  the  produce  of  the  real,  and  how  much 
consisted  of  the  produce  of  the  personal,  estate.  He  further  found  that  in  the 
year  1823,  pursuant  to  an  order  made  in  the  original  cause  and  the  first  sup- 
plemental cause,  the  costs  of  those  causes,  to  the  amount  of  614/.  18^.,  were 
raised  and  paid  out  of  tlie  fund  then  in  court.  He  further  found  that,  of  the 
ten  grandchildren  who  were  living  at  the  testator's  decease,  five^  namely, 
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Benjamin  Wildsmith,  the  younger,  Catherine  Wildsmith,  Joseph  Wildsmith, 
the  younger,  Elizabeth  Ramsay,  and  Mary  Ann  Cosins,  had  subsequently- 
died  in  the  lifetime  of  Elizabeth  Eyre:  that  two  of  these,  namely,  Ben- 
jamin Wildsmith,  the  younger,  and  Joseph  Wildsmith,  the  younger,  left 
children  who  were  living  at  the  death  of  Elizabeth  Eyre :  that  of  the  other 
three,  Catherine  Wildsmith  died  without  having  been  married,  and  that  Mary 
Ann  Cosins  and  Elizabeth  Ramsay  both  left  issue  ;  but  that  all  such  issue 

died  in  the  lifetime  of  Elizabeth  Eyre. 
[*236J        *The  causes  having  again  come  on  for  further  directions  upon  this 

report,  several  questions  were  raised  and  decided  upon  the  construc- 
tion of  the  testator's  will,  and  the  operation  of  the  Thellusson  act,  (39  &  40 
G.  3,  c.  98,)  in  reference  to  it.(a) 

One  of  those  questions  was,  whether  the  surviving  children  of  such  of  the 
testator's  grandchildren  as  had  died  in  the  lifetime  of  Elizabeth  Eyre,  were 
entitled  to  the  respective  original  shares  of  their  deceased  parents  only,  or 
whether  they  were  not  also  entitled  to  the  shares  which  were  given  over  to 
those  parents,  on  the  death  of  the  three  grandchildren  who  died  without  issue 
living  at  the  death  of  Elizabeth  Eyre.  The  Master  of  the  Rolls  determined 
that  the  gift  over,  to  the  issue  of  the  deceased  grandchildren,  applied  to  the 
accruing  as  well  as  to  the  original  shares. 

Another  queption  was,  out  of  what  fund  the  costs  of  the  suit  ought  to  be 
paid.  The  Master  of  the  Rolls,  by  his  order  on  further  directions,  directed 
that  the  sum  of  614/.  18^.,  already  paid  out  of  the  fund  in  court  for  costs,  to- 
gether with  the  further  sum  of  173 U.  14^.  6d.,  being  the  amount  of  costs 
taxed  and  included  in  the  master's  report  of  March,  1838,  should  be  appor- 
tioned between,  and  charged  rateably  upon,  the  fund  belonging  to  the  heiress 
at  law,  and  the  fund  belonging  to  the  next  of  kin,  those  funds  being  the  ac- 
cumulations which  had  accrued  upon  the  trust  estate  subsequently  to  the 
19th  of  October,  1825  ;  and  that  the  subsequent  taxed  costs  of  all  the  par- 
ties should,  in  like  manner,  be  apportioned  between,  and  paid  out  of  the  sam^ 

funds. 
[*237]        •Mary  Ann  Smith,  who  was  one  of  the  five  grandchildren  who 

survived  Elizabeth  Eyre,  and  who  was  also  the  testator's  heiress 
at  law  and  one  of  tiis  next  of  kin,  appealed  against  his  Lordship's  decision 
upon  those  two  points.  The  petition  of  appeal  submitted  that  the  three 
shares  which  Catherine  Wildsmith,  Elizabeth  Ramsay,  and  Mary  Ann  Co- 
sins, or  their  respective  issue,  would  have  been  entitled  to  had  they  been  liv- 
ing at  the  death  of  Elizabeth  Eyre,  had  become,  in  the  events  which  had 
happened,  divisible  amotig  the  grandchildren  living  at  the  period  of  the  dis- 
tribution of  the  funds ;  and  that  the  issue  of  such  of  the  testator's  grandchil- 
dren as  were  then  dead  were  not  entitled  to  participate  in  such  three  shares. 

(a)  See  the  report  of  the  case  at  the  R0II9,  2  Keen,  564,  where  the  willl  and  the  facts  of  the 
caae  are  atated  more  at  large. 
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The  petition  further  submitted  that  the  dividends  and  accumulations  of  divi- 
dends of  so  much  of  the  funds  in  court,  as  accrued  subsequently  to  the  19th 
of  October,  1825,  and  as  arose  from  the  sale  of  the  testator's  real  estate,  and 
also  the  dividends  and  accumulations  of  so  much  of  the  funds  aforesaid  as 
arose  from  the  testator's  personal  estate,  ought  to  have  been  exonerated  from 
the  payment  of  the  costs  of  the  suits;  or  otherwise  that  such  costs  ought  to 
hare  been  apportioned  and  paid  pro  rata,  out  of  the  before  mentioned  divi- 
dends and  accumulations  of  dividends  arising  from  the  real  and  personal 
estate,  and  the  funds  standing  to  the  credit  of  the  causes  on  the  19th  of  Oc- 
tobefy  1825,  generally. 

Mr.  Treslove  and  Mr.  Tillotsorij  in  support  of  the  appeal. 

Mr.  Spence,  Mr.  Temple^  Mr.  Bichner,  Mr.  Anderdon,  Mr.  Wakefield^ 
Mr.  Wigram,  Mr.  Richards,  Mr.  Kenyan  Parker,  Mr.  Rodgers  and  Mr. 
WiUeock,  for  different  parties  interested  in  supporting  the  decree. 

*Upon  the  first  point  no  cases  were  cited  in  addition  to  those  which    [*238] 
were  referred  to  upon  the  argument  in  the  court  below. 

Upon  the  second  point,  Mr.  Treslove  referred  to  Ackroyd  v.  Smithson,{a) 
Brown  v.  Bigg,{b)  and  Roberts  v.   Walker.{c) 

On  the  other  side  it  was  argued,  that  the  question  was  entirely  new,  and 
that,  by  ordering  the  costs  to  be  paid  out  of  a  fund  which,  in  the  event,  re- 
mained undisposed  of  by  the  will,  the  court  was  only  more  fully  carrying 
out  the  tme  intent  and  wish  of  the  testator,  who  must  certainly  be  presumed 
to  have  bad  greater  favor  for  residuary  legatees,  who  were  express  objects 
of  Iiis  bounty,  than  for  those  who  might  answer  the  description  of  hisjieir  at 
law  and  next  of  kin  at  a  remote  period,  persons  of  whom  he  could  know  no- 
thing, and  whose  only  claim  was  under  an  intestacy.  It  was  further  con- 
tended that,  independently  of  the  general  question,  the  particular  language 
of  Ibis  will,  specially  providing  for  payment  of  the  costs  and  charges  attend- 
ing the  execution  of  the  will,  out  of  the  estate,  must  of  course  include  the 
costs  of  any  suit  for  the  administration  of  it,  and  therefore  fully  justified  the 
present  order.  Reference  was  made  to  the  cases  of  Bagshaw  v.  Newt07i,{d) 
Skrymsher  v.  Northcote,{e)  and  Howse  v.  Chapman.(g) 

1839  :  Jan.  16. — Tbe  Lord  Chancellor  : — Each  grandchild  living  at 
the  testator's  death  had,  for  himself  or  his  children,  a  vested  interest 
in  his  own  *share,  subject  to  be  devested  in  the  event  of  his  dying    [*239] 
without  leaving  any  child  before  the  death  of  the  surviving  annui- 
tant :  and  he  had  also  a  contingent  interest  in  the  share  of  any  other  of  the 
grandchildren  who  might  die  without  issue  before  the  death  of  the  surviv- 
ing annuitant.    And  the  question  is,  whether  this  contingent  interest  was 
to  depend  upon  the  further  contingency  of  himself  surviving  such  other 
grandchildren ;  that  is,  whether  the  fact  of  his  predeceasing  such  other  grand- 
er) 1  Bio.  C.  C.  503  ;  2  Dick.  566.   Beg,  Lib.  A.  177d,  fol.  668. 

\h)  7  Vcs.  379.     Reg.  Lib.  A.  1801,  fol.  794.  (c)  Rom.  &>  Mylne,  752. 

id)  9  Mod.  283.  (0  1  Swan.  566.  (g)  4  Vaf.  453. 
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children  was  iuteuded  to  deprive  his  children  of  that  benefit  to  which  he 
would  himself  have  been  entitled  had  he  survived ;  or,  in  other  words, 
whether  his  children  who,  in  the  event  of  bis  death  before  the  death  of  the 
surviving  annuitant,  were  to  stand  in  his  place,  were  to  do  so  as  to  his  origi- 
nal share  only,  and  not  as  to  the  accruing  share. 

I  am  of  opinion  that  the  children  are  to  stand  in  the  place  of  the  parent  as 
to  both  the  original  and  accruing  shares.  The  direction  is,  that  in  case  any 
of  his  grandchildren  "  shall  die  before  his,  her,  or  their  share  or  shares  of  his 
estate  and  effects  shall  become  payable,  leaving  lawful  issue,  then  such  issue 
shall  be  entitled  to  the  share  or  shares  which  his,  her,  or  their  deceased  pa- 
rent or  parents  would  have  been  entitled  to  if  then  living."  This  descrip- 
tion is  amply  sufficient  to  include  the  shares  in  question.  These  accruing 
shares  are  given  "  unto  and  equally  amongst  my  surviving  grandchildren, 
to  be  paid  at  the  same  time,  and  in  the  same  manner,  as  before  mentioned 
touching  the  original  share  or  shares  of  my  said  grandchildren." 

If  it  were  necessary  to  consider  the  word  '^surviving"  as  meaning  'Miving 
at  the  time  of  the  accruer  taking  place,"  there  would  be  much  diffi- 
[*240J  culty  in  the  construction  contended  for  by  the  respondents.  But  it  "^is 
hot  necessary  to  give  it  that  meaning.  The  word  ''surviving"  has 
been  construed  "other,"  to  give  effect  to  the  apparent  intention.  Lord  Eldon 
so  lays  down  the  rule  in  Wilmoi  v.  Wilmat.{a)  If  "  surviving"  were  to  be 
construed  "  living  at  the  time  when  the  accruer  takes  place,"  the  grandchild- 
ren then  living  would  tike  absolute  interest,  unless  the  words  ''  in  the  same 
maimer  as  before  mentioned  touching  the  original  shares"  introduce  into  this 
gift  the  provision  for  the  children,  and  the  gift  over  upon  death  without 
children  ;  and  if  it  do  so,  why  is  it  not  also  to  introduce  into  this  gift  the 
provision  for  children  in  the  event  of  their  parent's  death  before  the  happen- 
ing of  the  accruer  ?  If  this  construction  be  not  adopted,  upon  the  death  of 
all  the  grandchildren  but  one,  during  the  life  of  the  surviving  annuitant,  the 
share  of  that  one,  afterwards  dying  in  the  lifetime  of  the  annuitant,  would  be 
undisposed  of,  although  all  the  other  grandchildren  might  have  left  children. 

I  think  the  intention  sufficiently  expressed,  and  there  is  ample  authority 
for  construing  the  words  so  as  to  give  effect  to  such  intention,  f  therefore 
think  the  judgment  of  the  Master  of  the  Rolls  right  upon  this  point 

Upon  the  question  of  costs,  which,  under  the  circumstances,  is,  I  think,  a 
proper  subject  of  appeal,(&)  the  first  consideration  is,  whether  the  testator  has, 
by  his  will,  given  any  directions  applicable  to  the  costs.  For  the  respondents 
it  was  contended,  that  he  has,  by  his  will,  given  directions  conformable  to 
the  provisions  of  the  decree.  I  do  not  find,  however,  from  the  notes 
[*24t]  of  the  Master  of  the  Rolls'  ^judgment,  that  he  founded  his  decision 
upon  any  such  directions;  but  he  appears  to  have  proceeded  upon 
what  he  considered  to  be  the  clear  rule  of  the  court. 

(a)  8  Ves.  10.     (b)  See  Taylor  t.  Souihgaie,  p.  203,  sapra.    [AngeU  v.  Dam$,  p.  360,  infra.] 
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Il  isy  however,  expedient  to  see  what  the  testator  has  directed  upon  this 
sabject.  He,  in  the  first  place,  directs  the  payment  of  his  testamentary  ez« 
penses  out  of  his  real  and  personal  estate  ;  and,  after  having  devised  and  be- 
queathed all  his  real  and  personal  estate  to  his  trustees,  he  declares  the  trust 
to  be  that  they  shall,  at  any  time  or  times  after  his  death,  sell  and  convert  into 
money  all  his  real  and  personal  estate,  and  invest  the  proceeds,  after  payment 
of  his  debts,  funeral  and'testamentary  expenses,  and  the  costs  and  charges  at- 
tending the  execution  of  his  will ;  and  then  after  directing  the  payment  of  the 
annuities  to  his  three  children,  he  directs  that  the  surplus  of  the  annual  income 
of  bis  estate  and  efiects  shall  be  applied,  in  accumulation  of  the  capital  of  his 
fm>perty,  for  the  benefit  of  his  grandchildren  ;  and,  after  the  death  of  the  sur- 
vivor of  his  children,  the  annuitants,  he  directs  his  trustees  to  sell  and  con* 
vert  into  money  all  such  parts  of  his  estate  and  effects  as  shall  not  consist  of 
money,  and  call  in  the  money  placed  out  upon  security  as  aforesaid,  and  di- 
vide the  same,  after  dediicting  the  expenses  of  performing  that  his  will,  and 
the  legacies  thereinafter  mentioned,  amongst  his  grandchildren. 

These  directions,  it  was  contended,  authorized  the  payment  of  the  costs  out  of 
that  part  of  the  income  of  the  property  which  has  been  decided  to  belong  to  the 
heir  at  law  and  next  of  kin.  4'he  first  direction  is  to  pay  out  of  the  corpus  of  the 
estate,  contemplating  a  sale  soon  after  the  testator's  death.    The  second  directs 
the  saoie  fund  to  be  applied ;  but,  contemplating  a  sale  at  a  later  period, 
itindades  the  accumulaticuis  under  the  'description  of  "  money  placed    [*242] 
out  upon  security  as  aforesaid  ;"  for,  although  there  is  no  actual  di- 
rection to  invest  the  accumulations,  that  may  be  implied  from  the  direction 
to  apply  the  surplus  income  in  the  accumulation  of  capital.    But  the  "  money 
so  placed  oat  upon  security  as  aforesaid,"  if  intended  to  include  the  accnmu- 
latioos,  must  be  confined  to  moneys  which  could  and  ought  to  He  so  placed 
oat  upon  security  for  th^  purpose  of  accumulation,  which  would  exclude  the 
fund  in  question.    The  expenses  are  directed  to  be  paid  out  of  the  fund  be- 
queathed to  the  grandchildren.    The  fund  to  be  divided  among  the  grand- 
children is  the  fund  so  realized  after  payment  of  the  expenses ;  whereas  the 
income,  decided  to  belong  to  the  heir  and  to  the  next  of  kin,  ought  not  to 
have  constituted  f*art  of  that  fund,  or  to  have  remained  in  the  hands  of  the 
tnulees.    If  the  heir  at  law  and  next  of  kin  had  been  apprised  of  their  rights, 
they  might,  immediately  after  the  expiration  of  the  twenty-one  years,  have 
claimed  that  income  as  it  arose.    The  testator,  although  he  could  not  effec- 
tually direct  an  accumulation  beyond  the  twenty-one  years,  might  undoubted- 
ly have  directed  payment  of  those  expenses  out  of  the  property  after  that  pe- 
riod :  but,  so  far  from  doing  so,  he  appears  to  have  done  precisely  the  reverse. 
The  payment  he  has  directed  is,  either  out  of  the  corpus  of  his  property,  or 
out  of  so  much  of  the  accumulated  income  as  the  trustees  might  have  invest- 
ed  for  the  purposes  of  his  will ;  and  the  income  in  question  is  what  they  had 
no  right  so  to  invest    If,  therefore,  the  directions  in  the  will  as  to  the  expen- 

are  to  r^ulate  the  direction  of  the  court  as  fo  the  payment  of  the  costs  of 
Yoi.  IT.  19 
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the  suit,  it  appears  to  rpe  that  they  would  protect  the  fund  iu  questioa  from 
such  payment,  rather  than  subject  it  to  it. 

Supposing  those  directions  in  the  will,  however,  not  to  be  sufficient 
[*243]  to  regulate  the  payment  of  the  costs  of  *these  causes,  what,  then,  are 
the  rule  and  practice  of  the  court,  independently  of  any  direction  in 
the  will  ?  It  has  been  assumed  to  be  a  clear  and  settled  rule,  where  a  suit 
has  become  necessary,  and  the  costs  are  therefore  to  be  paid  out  of  some  part 
of  the  estate,  that  the  costs  should  be  defrayed  in  such  a  manner  as  not  to 
disappoint  the  legal  directions  of  the  testator,  but  that  they  are  to  be  paid  out 
of  the  fund  which  the  testator  has  not  disposed  of.  This  supposed  rule  being 
so  general  as  to  regulate,  if  well  founded,  the  practice  of  the  court,  requires 
to  be  strictly  examined.  I  do  not  find  that  the  point  was  regularly  argued 
at  the  Rolls,  or  that  any  authorities  upon  it  ^ere  cited  on  either  side. 

The  rule  so  enunciated,  with  reference  to  the  facts  of  this  case,  must  be 
considered  as  laying  down  the  proposition  that  any  part  of  the  personal  es* 
tate,  unaffected,  for  any  reason,  by  the  dispositions  of  the  will,  is  to  be  ap- 
plied in  payment  of  the  costs  of  a  suit  for  the  administration  of  the  estate,  in 
preference  to,  and  therefore  in  exoneration  of,  those  parts  of  the  personal  es« 
tate,  which  are  affected  by  such  dispositions.  Cases,  therefore,  in  which  it 
has  been  said  that  such  costs  are  to  be  paid  out  of  a  residue  undisposed  of  will 
not  support  the  rule  so  enunciated.  In  those  cases,  the  fund  applied,  being 
residue,  will  be  found  to  be  the  most  material,  if  not  the  only  essential,  part 
of  the  proposition. 

To  say  that  costs,  and  all  other  charges  upon  the  estate,  are  to  be  paid  out 
of  the  residue,  is  doing  little  more  than  expounding  the  meaning  of  the  term 
"residue  ;"  for  that  only  can  be  residue  which  remains  after  discharging  all 
legal  and  festamentary  claims  upon  the  estate.  Strictly  speaking,  the 
payment  is  not  made  out  of  the  residue,  but  the  residue  is  less  than  it 
otherwise  would  be  by  the  amount  of  such  payments ;  and  whether 
[•244]  *such  residue  be  disposed  of  by  the  will,  or  not,  does  not  seem  in 
reason,  or  upon  authority,  to  make  any  difference. 

In  Howse  v.  Chapmany{a)  the  leading  case  referred  to  in  support  of  the 
proposition  under  consideration,  all  the  bequests  in  favor  of  the  city  of  Bath 
were  held  to  be  specific,  some  of  which  were  void  under  the  statute  of  mort- 
main ;  and  there  being  no  residuary  gift,  certain  property,  not  specifically 
given,  was  residue  undisposed  of,  while  other  parts  of  the  personalty  be* 
queathed  to  the  city  of  Bath,  but  within  the  statute  of  mortmain,  was  person- 
alty undisposed  of,  but  not  residue  undisppscd  of.  The  decree  strongly  ex- 
emplifies the  distinction  ;  for  the  costs  and  debts  were  paid  first  out  of  the 
residue  undisposed  of,  and  what  should  not  be  so  paid  was  diit!Cted  to  be 
paid  out  of  the  property  well  given  to  the  city  of  Bath,  and  the  property 

(a)  4  Vei.  543. 
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iDtended  to  be  so  given,  but  which  had  been  held  to  be  undisposed  of,  pro 
rata* 

In  Barion  v.  Cooke^{a)  there  was  a  residuary  gift,  but  no  residue ;  an  abate- 
ment amongst  the  pecuniary  legatees  having  become  necessary,  the  costs  were 
ordered  to  t>e  paid  out  of  the  personal  estate  not  specifically  disposed  of. 
Nisbeii  V.  Murray{b)  was  the  same :  all  the  bequests  were  held  to  be  speci- 
fic :  there  was  no  gift  of  the  general  residue ;  and  the  costs  were  ordered  to 
be  paid  out  of  the  residue  undisposed  of,  that  is,  out  of  the  residue  which 
happened,  in  that  case,  to  be  undisposed  of. 

Two  classes  of  cases  occur  in  which  part  of  the  personal  property 
is  undisposed  of  by  the  happening  of  ^facts,  or  the  i  n terposition  of  law,    [*245] 
such  as,  first,  cases  in  which,  by  the  death  of  a  legatee,  tenant  in  com- 
mon of  the  residue,  his  share  has  lapsed  ;  and,  secondly,  cases  in  which  gifts 
of  personalty  to  charities  are  void  under  the  mortmain  act. 

Ackroyd  ▼.  Smithsan{c)  isnn  instance  of  the  first  class.  The  printed  re. 
port  is  silent  as  to  the  costs ;  but  it  was  stated  at  the  bar,  in  the  course  of  the 
aj^ument  upon  the  present  appeal,  that  the  registrar's  book  shows  that  the 
costs  were  paid,  pro  rata^  out  of  the  shares  of  the  residue  which  the  legatees 
took,  and  those  shares  which  had  lapsed.  In  Roberts  v.  Walker{d)  parts  of 
tbe  personal  estate  were  undisposed  of,  in  consequence  of  lapse;  but  the 
costs  appear  to  have  been  paid  out  of  the  j^eneral  fund.  The  same  rule  ap- 
plies where  the  intestacy  as  to  part  does  not  arise  from  lapse,  but  from  a  re- 
vocation of  a  bequest,  as  in  Creswell  v.  Cheslyn^{e)  as  explained  in  the  note 
.10  Skrymsherr.  Northeoie  ;(g)  and  in  the  latter  case  itself,  in  which  the 
question  was  raised  that  the  costs  ought  to  be  paid  out  of  the  part  undisposed 
of,  and  not  out  of  the  general  estate.  Sir  Thomas  Plumer  decided  that  the 
costs  should  be  apportioned. 

In  cases  in  which  part  of  the  property  given  to  a  charity  becomes  undis* 
posed  of  from  being  within  the  mortmain  act,  it  has  been  long  settled  that 
the  costs  are  paid,  pro  rcUa^  out  of  the  part  so  nndii«,x)sed  of,  and  the  property 
well  bequeathed  to  the  charity.  Such  were  the  cases  of  The  Attorney 
General  v.  Lord  Winchelsea,{h)  and  The  Attorney  General  v.  Hurst.(i) 

These  cases  seem  to  negative  the  proposition  contended  for  by  the 
respondents,  and  to  establish,  on  the  ^contrary,  that,  where  an  intes-  [*246] 
tacy,  as  to  part  of  the  personal  estate,  arises  from  the  intention  of  the 
testator  being  defeated  by  the  happening  of  some  event  or  the  operation  of 
law,  the  part  so  falling  to  the  next  of  kin  shall,  in  his  hands,  be  subject  to 
the  same  liability  as  to  costs,  and  to  no  more  than  it  would  have  beensubject 
to  if  the  gift  had  taken  effect.  And,  if  that  be  so  in  other  cases,  why  should 
it  not  be  so  in  cases  of  partial  intestacy  arising  from  the  operation  of  the  act 
against  accumulation  7    Why  should  a  rule  as  to  costs  be  adopted  in  cases 

(c)  S  Vm.  461.  (&)  5  Yes.  149.  (c)  3  Bro.  C.  C.  503. 

(4)  1  Rom;  Sl  Mylne,  753.  (e)  2  Eden,  123.  (f)  1  Swan.  571. 

(i)  3  Bro.  C.  C.  373.  (t)  2  Cox,  364. 
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within  the  39  &  40  G.  3,  c.  98,  different  from  that  which  has  been  adopted 
in  cases  within  the  9  G.  2,  c.  36  ?  By  the  latter  statute  dispositions  incon- 
sistent with  its  provisions  are  declared  to  be  absolutely,  and  to  all  intents 
and  purposes,  null  and  void  .(a)  By  the  former,  directions  for  prohibited  ac- 
cumulations  are  declared  to  be  null  and  void ;  and  it  is  enacted  that  the  rents, 
issues,  profits  and  produce  of  such  property,  so  directed  to  be  accumulated, 
shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated  contrary  to 
the  provisions  of  that  act,  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto,  if  such  accumulation  bad  not  been  di- 
rected. 

The  case  of  the  heir  at  law  and  next  of  kin,  under  the  act  against  accumu- 
lations, appears  to  roe  not  only  to  be  as  good,  but  much  stronger  than  under 
the  mortmain  act.  Under  the  latter  the  title  rests  altogether  upon  the  right  to 
property  undisposed  of;  but  the  act  against  accumulations  gives  a  statutable 
title.  If  this  had  not  been  intended,  it  would  have  been  sufiicient  to  declare 
the  direction  for  the  prohibited  accumulation  void.  What,  however,  is  the 
effect  of  this  decree?  To  take  from  the  heir  and  next  of  kin  that 
[*247]  which  the  statute  gives  to  them,  and  to  apply  it  for  the  purposes  *pro- 
hibited  by  the  act — for  it  operates  to  increase  the  accumulation  out 
of  funds  accrued  beyond  the  permitted  period,  in  exoneration  of  a  charge 
to  which  the  fund  accumulated  within  the  permitted  period  would  otherwise 
have  been  liable. 

Considering  the  case,  therefore,  without  reference  to  the  particular  circum- 
stances, I  am  of  opinion  that  the  fund  in  question  ought  not  to  be  made  sub- 
ject to  the  costs  of  the  suit ;  and  having  regard  to  the  particular  circumstan- 
ces, the  case  appears  to  me  to  be  particularly  unfavorable  to  the  application 
of  the  rule  contended  for,  if  any  such  existed. 

The  testator  died  in  the  month  of  October,  1804 ;  and,  in  the  year  1812, 
the  bill  was  filed  to  have  the  accounts  taken,  and  administration  of  the  pro« 
perty  under  the  will.  The  fund  in  question,  therefore,  did  not  commence  to 
arise  until  October,  1826;  but  in  the  year  1823,  614/.  18^.  of  costs  were  paid 
out  of  the  funds  then  in  court ;  and  yet  this  sum  is,  by  the  decree,  ordered 
to  be  repaid,  and  a  further  sum  of  173U.  14<(.  6d,  costs  taxed  in  1838,  and 
all  the  subsequent  costs,  being  the  whole  of  the  costs  of  the  suit,  are  ordered 
to  be  paid  out  of  the  funds  of  the  heir  at  law  and  next  of  kin.  The  title  of 
heir  and  next  of  kin  commenced  in  October,  18^6 ;  and  if  they  had,  at  that 
time,  claimed  the  income  of  the  property,  no  effectual  resistance  could  have 
been  made  to  their  claim.  It  was  by  accident  and  wrong  that  the  subse- 
quent income  has  accumulated,  and  is  now  in  court ;  and  if  right  had  been 
done  in  1826,  no  question  could  have  arisen  as  to  payment  of  the  costs  of  the 
suit  out  of  the  funds  of  the  heir  and  next  of  kin. 

It  appears  that  no  part  of  the  proceedings  in  these  causes,  anterior 
[*248J    to  the  decretal  order  of  the  21st  of  •April,  1837,  had  any  reference  to 


(«}  Seeaect.  3. 
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the  quesrion  of  the  accumalation,  as  directed,  exceeding  the  permitted 
period ;  but,  from  that  time,  it  has  formed  part  of  the  proceedings,  and 
has  therefore  occasioned  part  of  th^  expense ;  and  this  has  arisen  from  the 
n^Iect  of  the  heir  and  next  of  kin  in  having  permitted  their  funds  from  Oc- 
tober, 1825,  to  be  mixed  up  with  the  other  funds. 

It  appears  te  me,  therefore,  that  the  correct  mode  of  providing  for  the  costs 
vill  be  to  discharge  the  order  so  far  as  it  relates  to  the  614/.  I8s.  costs,  that 
sam  having  been  properly  paid  out  of  the  fund  in  court  in  1823,  and  to  vary 
the  order,  so  far  as  it  relates  to  the  costs,  by  directing  that  the  sum  of  1731/. 
]4f.  6tL,  and  all  the  subsequent  costs  of  the  suit,  except  so  much  as  have 
arisen  from  the  separation  of  the  funds  of  the  heir  at  law  and  next  of  kin, 
SQhsequeDtiy  to  the  order  of  the  21st  of  April,  1837,  and  the  inquiries  and 
proceedings  incident  thereto,  be  paid  out  of  the  general  estate  of  the  testator, 
including  the  fund  accumulated  within  the  permitted  period  ;  and  that  it  be 
referred  to  the  master  to  ascertain  how  much  of  the  costs,  since  the  order  of 
the  2l8t  of  April,  1837,  have  arisen  from  such  separation  of  the  funds  of  the 
heir  and  next  of  kin,  and  the  inquiries  and  proceedings  incident  thereto  ;  and 
that  he  apportion  such  costs  pro  rata  between  the  funds  of  the  heir  and  next 
of  kin,  and  that  the  same  be  paid  thereout  accQrdingly.[l] 


*FaEwiN  V.  Lewis.  [•249] 

1638:  JaBvary  90,  33,  37. 

Prioeiptcs  of  the  court's  jaiiidictioii  OTer  pablie  fuDctiooaries. 

The  plaintiflfs  were  two  of  the  governors  and  directors  of  the  poor  of  the 
parishes  of  St.  Andrew,  Holborn,  above  the  Bars,  and  St.  George  the  Martyr, 
appointed  under  a  local  act  of  parliament,  (6  G.  4,  c.  clxxv,)  for  regulating 
the  relief  and  maintenance  of  the  poor  within  those  united  parishes.  The 
defendants  were  the  poor  law  commissioners  for  England  and  Wales,  and 
the  persons  who  filled  the  office  of  guardians  of  the  Holborn  Union.  The 
Holborn  Union  was  formed  by  virtue  of  an  order  of  the  poor  law  commis- 
sioners, dated  the  29th  of  March,  1836;  and  it  comprised  the  united  par- 
ishes  of  St.  Andrew,  Holborn,  above  the  Bars,  and  St.  George  the  Martyr, 
together  with  the  liberty  of  Saffron  Hill  and  certain  other  extra-parochial 
districts.  The  bill  alleged,  among  other  things,  that  the  order  of  the  29th  of 
March,  1836,  was  not  made  with  the  consent  iu  writing  of  the  governors  and 
directors  acting  under  the  6  G.  4,  c.  clxxv. 

Two  demurrers  were  filed  to  the  bill ;  one  by  the  poor  law  commission- 
en,  and  the  other  by  the  guardians  of  the  Holborn  Union.  The  general  out- 
line of  the  case  made  by  the  bill  is  stated  in  Mr.  Simon's  report  of  the  case 

[1]  Vide  AngtU  ▼.  Povw,  poit,  360 ;  Johnton  t.  Woodtt  3  Beav.  415 ;  Applehy  t.  Duke,  1  Hare, 
309 ;  Kimg  v.  Sinmg,  9  Paige,  100 ;  2  Keen,  581,  a.  1. 
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upon  the  argument  of  the  de  nurrers  in  the  court  below.(a)    The  Vice-Chan  • 
cellor  hav  ing  allowed  the  demurrers,  the  defendants  appealed. 

The  Solicitor  Qeneral^  Mr.  Tomlinsony  Mr.  Romillff,  and  Mr.   Collins^ 
for  the  demurrer  of  the  Poor  Law  Commissioners. 
[•250]        •Mr,  Wigram  and  Mr.  W.  T.  S.  Daniel,  for  the  demurrer  of 
the  Guardians  of  the  Union. 

Mr.  Knight  Bruce,  Mr.  Jacob,  and  Mr.  Stuart,  in  support  of  the  bill. 

The  argument  consisted  chiefly  of  a  critical  commentary  on  the  provisions 
of  the  poor  law  amendment  act,  (4  <k  6  W.  4,  c.  76,)  considered  in  con- 
nection with  the  local  act  by  which  the  management  of  the  poor  of  the  uni- 
ted parishes  had  been  previously  regulated.  The  defendants  relied  on  the 
judgment  of  the  Court  of  King's  Bench  in  The  King  v.  The  Poor  Law  Com- 
missioners, in  the  Matter  of  the  Parish  of  St.  Pancras  ;{b)  The  King  v. 
the  Poor  Law  Commissioners,  in  the  Matter  of  the  Whitechapel  Union  ,*{€) 
and  the  Queen  v.  The  Poor  Law  Commissioners,  in  the  Matter  of  the  Hoi- 
bom  Union  ;(c/)  the  last  of  which,  being  a  judgment  at  law  in  the  identical 
case  and  upon  the  very  question  raised  by  the  present  bill,  the  defendants 
submitted  was  conclusive.  With  respect  to  the  jurisdiction  of  the  court  over 
public  bodies  exercising  their  functions  under  powers  vested  in  them  by  acts 
of  parliament,  and  the  principles  upon  which  the  court  interferes  against 
such  functionaries  for  the  protection  of  property  pending  the  decision  of  ques- 
tions as  to  the  title,  reference  was  made  to  Attorney  General  v.  Forbes,{e) 

Ellice  V.  Earl  Grey,{g)  and  Marr  v.  Littlewood.{h) 
[•261]  ^ Jan.  27, — The  Lord  Chancellor: — In  the  course  of  the  ar- 
gument, I  stated  that  on  the  principal  point  in  this  case  I  was  clearly 
of  opinion  that  the  judgment  of  the  Vice-chancellor  could  not  stand,  accor- 
ding to  the  law  as  it  is  now  understood  ;  the  main  object  of  the  bill  being 
to  prevent  the  orders  of  the  poor  law  commissioners  from  being  carried 
into  eflect,  on  the  ground  that  the  commissioners  had  exceeded  their  juris- 
diction, and  that  they  had  no  right  to  constitute  that  union  which  they  did  con- 
stitute by  the  order  of  the  29th  of  March,  1836.  That  depends  upon  the  ques- 
tion whether  the  district  or  the  parishes  over  which  that  order  was  to  operate 
had,  antecedently  to  that  order,  been  made  a  union  within  the  meaning  of  the 
32d  section  of  the  poor  law  amendment  act ;  in  which  case  the  consent  of  thego- 
ernors  of  the  then  existing  union  would  be  required,  to  give  validity  to  the  order. 

The  plaintiffs  filed  their  bill,  asking  for  the  interposition  of  the  court, 
which  interposition  could  only  be  asked  for  on  the  ground  of  the  poor  law 
commissioners  having  exceeded  their  authority.  They  were  bound  to  make 
out  such  a  case  as  the  foundation  of  their  application  ;  and  with  that  view  it 
was  necessary  to  show  that  the  district  over  which  the  commissioners  had 
assumed  jurisdiction,  for  the  purpose  of  forming  the  union  in  question,  was, 

(a)  9  Sim.  66.  (6)  Now  reported  in  6  Ad.  &  Ell .  1.  (e)  Ibtd.  36. 

{d)  Ibid.  56.  (e)  2  Mylne  &  Craijf,  123.  (g)  6  Sim.  214. 

(A)  2  Mylne  &  Craig,  454;  and  lee  Sahnan  t.  Randall,  3  ibid.  439. 
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by  the  poor  law  amendment  act^  excluded  from  their  jurisdiction  under  the 
particular  circumstances  of  the  case.  The  only  allegation  of  fact  made  for 
that  purpose  consisted  of  a  reference  to  the  local  act,  which  was  passed  for 
the  purpose  of  regulating  the  relief  of  the  poor  within  the  particular  district. 
That  reference  has  clearly  let  in  the  whole  of  the  provisions  of  the  local  act. 
Bat  when  the  act  itself  is  looked  at,  so  far  from  establishing  the  facts 
for  which  'reference  whs  made  to  it,  and  which  were  necessary  to  be  [*252] 
established  to  show  that  the  poor  law  commissioners  had  no  power, 
in  my  opinion  it  proves  directly  the  reverse. 

Such  would  have  been  my  opinion  if  I  had  not  the  benefit  of  the  decision 
of  the  Court  of  Queen's  Bench  upon  the  point :  but  at  this  moment,  when  I 
am  called  upon  to  say  whether  the  plaintiffs  have  or  have  not  stated  a  case 
eDlitling  them  to  the  interference  of  the  court,  and  whether  they  have  or  not 
stated  a  case  showing  that  the  poor  law  commissioners  have  exceeded  their 
aothority,  I  have  the  opinion  of  the  Court  of  Q,ueen'sBench(a)  that  the  com- 
missioners have  not  exce<>ded,  but  have  kept  within  their  jurisdiction,  and 
havd  only  done  that  which  by  the  act  of  parliament  they  were  entitled  to  do. 

That  the  Yice-Chancellor  had  not  the  benefit  of  that  decision  is  perfectly 
true ;  and  it  may  very  well  explain  how  his  honor  came  to  a  difierent  con* 
elusion.  But  now,  upon  re-hearing  the  case,  I  am  bound  to  pronounce  my 
jodgment  according  to  the  law  as  I  find  it,  with  the  additional  assistance  to 
be  derived  from  the  judgment  of  the  Court  of  Queen's  Bench  ;  and  if  I  were 
to  overrate  these  demurrers,  because  there  was  doubt  upon  the  law  at  the 
time  when  they  were  argned  before  the  Yice-Chancellor,  I  should  be  asserting 
that  in  point  of  law  which  I  know  to  be  not  correct  It  is  quite  clear  that  I 
am  bound  to  decide  according  to  the  law  as  I  now  find  it  established,  and 
therefore  I  am  bound  to  reverse  the  orders  of  the  Yice-Chancellor. 

'Assuming  that  to  be  so,  another  question  v^as  raised,  namely,  [*263] 
taking  it  for  granted  that  the  order  of  the  poor  law  commissioners 
was  correct,  that  is  to  say,  that  they  had  a  right  to  constitute  that  union, 
whether,  under  the  provisions  of  the  poor  law  amendment  act,  they  had  or 
not  jurisdiction  over  the  workhouse  in  question,  it  being  a  workhouse  used 
for  the  purposes,  and  existing  within  the  limits  of  one  of  the  districts  consti- 
tuting the  union  according  to  the  act.  That  question  partly  turns  upon  the 
particular  expressions  used  in  the  clause  giving  the  poor  law  commissioners 
the  right  of  control  after  a  union  has  been  constituted,  and  of  dealing  with 
the  workhouse  in  one  district  for  the  benefit  of  the  whole  district ;  and  part- 
ly also  on  the  language  of  the  various  provisions  to  be  found  in  different  parts 
of  the  poor  law  amendment  act. 

The  sections  to  which  I  think  it  necessary  to  refer,  and  which  I  have  ac« 
curately  examined,  put  it  beyond  all  doubt  that  the  commissioners  possess 

(c)  Tie  Queen  ▼.  The  Poor  Law  Commieeiontre,  in  the  Matter  of  the  Holbom  Unwitt^ow  ie« 
pwtod  in  6  Ad.  db  EU.  56. 
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the  power  which  they  have  here  exercised.    For  this  purpose  I  assume,  what 
I  have  before  stated  as  my  opinion,  not  only  from  looking  into  the  act,  but 
from  the  assistance  I  have  derived  from  the  Court  of  Queen's  Bench,  that 
they  had  a  right  to  constitute  a  union  of  this  district    The  2Ist  section  of 
the  act  declares,  that  all  powers  and  authorities  given  by  every  other  act, 
general  as  well  as  local,  relating  to  the  building,  altering,  or  enlarging  of 
poor-houses  and  workhouses,  and  to  borrowing  money  for  those  purposes, 
are  to  be  exercised  under  the  control  of  the  poor  law  commissioners.    By  the 
23d  section,  the  commissioners  are  empowered,  with  the  consent  of  a  majori- 
ty of  the  guardians  of  any  union,  to  build,  hire,  or  alter  or  enlarge  the  work- 
house, and  to  levy  or  raise  any  sum  or  sums  for  that  purpose:   and  by 

the  24th  section  it  is  enacted,  that  the  amount  of  such  sums  to 
[*254]    *be  raised  shall  not  exceed  the  average  annual  amount  of  the  rates 

raised  for  the  relief  of  the  poor  in  such  parish  or  union  for  three 
years.  Then  the  109th  section,  which  is  the  interpretation  clause^  states  that 
the  word  *'  union"  shall  be  construed  to  include  any  number  of  parishes  con- 
stituted under  that  act ;  and  the  26th  section  authorizes  the  commissioners  to 
form  unions,  "  and  thereupon  the  workhouse  or  workhouses  of  such  parishes 
shall  be  for  their  common  use.V  The  28th  section  authorizes  the  commis- 
sioners to  ascertain  the  average  expenditure  for  the  poor  of  each  parish  for 
three  years  preceding  the  union  ;  and  each  parish  is  to  contribute  to  the  ex- 
pense of  altering  the  workhouses  in  the  proportion  of  the  annual  average  ex- 
penditure of  the  parish  ;  and  it  directs  that  the  parishes  are  to  be  assessed  to 
a  common  fund  for  that  purpose.  The  38th  section  provides,  that  in  case  of 
the  appointment  of  a  board  of  guardians  for  a  union,  the  workhouse  of  the 
union  ^hall  be  governed  by  such  board  of  guardians. 

Being  of  this  opinion,  and  finding  that  upon  the  clauses  of  the  act  of  par- 
liament there  is  no  manner  of  doubt  or  ambiguity,  it  is  clear  that  the  guar- 
dians of  the  union  have  the  power  cf  doing  that  which  the  commissioners  in 
the  first  instance  had  the  power  of  doing,  and  that  which  they  have  commenced 

doing. 

The  question  of  jurisdiction  was  raised,  and  it  was  argued  by  those  who 
supported  the  demurrers  that  this  court  had  no  jurisdiction.  Now,  I  appre- 
hend that  the  limits  within  which  this  court  interferes  with  the  acts  of  a  body 
of  public  functionaries,  constituted  like  the  poor  law  commissioners,  are  per- 
fectly clear  and  unambiguous.    So  long  as  those  functionaries  strictly  confine 

themselves  within  the  exercise  of  those  duties  which  are  confided  to 
[*255]    them  by  the  law,  this  court  will  not  interfere.    The  *court  will  not 

interfere  to  see  whetber  any  alteration  or  regulation  which  they  may 
direct  is  good  or  bad ;  but,  if  they  are  departing  from  that  power  which  the 
law  has  vested  in  them,  if  they  are  assuming  to  themselves  a  power  over 
property  which  the  law  does  not  give  them,  this  court  no  longer  considers 
them  as  acting  under  the  authority  of  their  commission,  but  treats  them, 
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whether  they  be  a  corporation  or  individuals,  merely  as  persons  dealing  with 
property  without  legal  authority. 

That  distinction,  which  is  very  obvious,  sufficiently  explains  all  the 
grounds  od  which  this  court  ever  interferes  with  the  acts  of  bodies  constitu- 
ted as  these  commissioners  are.  Many  cases  have  come  judicially  before 
me,  in  which  I  have  been  called  upon  to  act  upon  this  principle ;  more  es- 
pecially ID  the  instance  of  railway  companies,  canal  companies,  and  other 
bodies  incorporated  by  acts  of  parliament,  as  to  which,  while  the  court  avoids 
interfering  with  that  which  they  do  while  keeping  within  the  limits  of  their 
jurisdiction,  it  takes  care  to  confine  them  within  those  limits ;  and  if,  under 
laetenoe  of  an  authority  which  the  law  does  give  them  to  a  certain  extent, 
they  go  beyond  the  line  of  their  authority,  and  infringe  or  violate  the  rights 
of  othen,  they  become,  like  all  other  individuals,  amenable  to  the  jurisdic- 
tion of  this  court  by  injunction. 

The  present  bill,  however,  does  not  state  any  such  case ;  it  merely  states 
that  it  is  inconvenient  that  these  alterations  should  take  place,  and  that  the 
proposed  expenditures  should  be  made  ;  and  the  reason  why  it  is  alleged  to 
be  iocouTenient  is,  that,  in  the  district  over  which  the  plaintiflfs  under  the 
local  act  have  an  authority,  the  workhouse  is  sufficient  for  the  purposes  of 
that  district,  and  that  the  other  district,  Saffron  Hill,  has  a  workhouse 
of  its  own,  which  is  also  sufficient  for  its  ^purposes.  That  is  no  rea-  [*256] 
son  at  all :  on  the  contrary,  it  is  exactly  the  case  for  which  the  sta- 
tute intended  to  piovide,  that,  instead  of  each  district  having  a  separate  work- 
bouse,  they  should  all  have  their  workhouse  in  common.  If  it  had  been  ne- 
cessary, and  the  court  had  a  right  to  inquire  whether  the  poor  law  commis- 
sioners were  exercising  a  sound  discretion,  I  dp  not  find  alleged  on  the  face 
of  this  bill  that  which  would  give  the  court  a  controlling  power  over  their 
acts.  That,  however,  is  not  the  ground  on  which  I  proceed,  because  the 
act  which  the  poor  law  commissioners  have  done  is  cl<'arly  within  their  au- 
thority ;  and  under  these  circumstances,  I  apprehend,  this  court  has  no  ju- 
risdiction to  exercise  any  power  over  their  proceedings;  although  it  would 
be  otherwise  if  they  had  exceeded  their  authority .[IJ 

Upon  the  ground  of  want  of  equity,  I  think  the  demurrers  must  be  al- 
lowed. 

Thk  Lord  Chancellor  at  the  same  time  made  an  order  dissolving  the 
injunction  which  the  Yice-Chancellor  had  granted  upon  overruling  the  de- 
moners. 

■ 

[1]  Vide  The  Attorney  General  ▼.  The  Corporation  of  Foole,  ante,  30;  9  Sim.  91,  n.  1 ;  3 
MjL  Sl  Cr.  133,  n.  1 ;  3  Myl.  &  Cr.  453,  n.  1. 
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[•267]  •Lloyd  v.  Wait. 

1839 :  May  93. 

Ailar  the  nz  weeks  limited  by  the  13th  order  of  1828,  «•  amended  in  1831  have  ezpiredi  tlie  mat- 
ter haa  no  jariadiction  to  entertain  appUcatioaa  for  leave  to  amand. 

On  the  11th  of  February,  1839,  after  a  full  answer  had  been  put  in,  the 
plaintiflf  amended  his  bill,  without  requiring  any  further  answer.  On  the 
26th  of  March  following,  the  six  weeks  time  for  obtaining  leave  to  amend, 
under  the  13th  order  of  1828,  as  amended  in  1831,  expired ;  and  on  the  9th 
of  April,  the  defendant  was  in  a  condition  to  have  had  the  bill  dismissed  for 
want  of  prosecution. 

On  the  22d  of  April,  the  defendant  gave  notice  of  a  motion  for  the  25th, 
that  the  bill  might  be  dismissed  accordingly.  On  the  16th,  20th,  and  23d  of 
April,  the  plaintiff  made  three  several  applications  to  the  master  for  leave  to 
amend,  all  of  which  were  refused. 

The  plaintiff  on  the  1st  of  May,  gave  notice  of  a  motion  for  the  Sth,  for 
leave  to  amend  his  bill,  by  way  of  appeal  from  the  decision  of  the  master; 
and  that  nootion  and  the  defendant's  motion  for  the  dismissal  of  the  plaintiff's 
bill  having  come  on  together,  his  honor  made  an  order  granting  the  plaintiff 
leave  to  amend,  and  refused  the  motion  of  the  defendant. 

The  defendant  now  renewed  his  motion  before  the  Lord  Chancellor,  that 
the  bill  might  be  dismissed,  and  at  the  same  time  moved  that  the  order  of  the 
Yice-Chancellor,  giving  leave  to  the  plaintiff  to  amend  his  bill,  might  be  dis- 
charged. 
[•268]  Mr.  Ronpellj  for  the  motion. — ^•The  plaintiff's  proceedings  before 
the  master  in  the  month  of  April,  with  a  view  to  obtain  leave  to 
amend  the  bill,  were  coram  non  fudice^  and  wholly  irregular ;  for  after  the 
six  weeks'  time  limited  by  the  13th  order  the  master  had  no  jurisdiction  to 
entertain  any  such  application,  and  those  proceedings  can  therefore  interpose 
no  bar  to  the  success  of  the  defendant's  motion  ;  Smith  v.  Web»ter.{a)  This 
furnishes  a  conclusive  answer  to  any  argument  that  might  be  urged  against 
the  present  application,  on  the  ground  of  its  being  an  appeal  from  an  order 
which  the  statute(6)  has  declared  to  be  final ;  for  if  the  decision  in  Smith  v. 
Webster,  be  correct,  the  order  of  the  Yice-Chancellor  must  have  been  made 
in  the  exercise,  not  of  the  appellate  jurisdiction  given  by  the  statute,  but  of  the 
ordinary  and  original  jurisdiction  of  the  court.  It  has  been  suggested  that 
Smith  V.  Webster  was  meant  only  to  apply  to  a  case  of  exceptions  ;  but  the 
principle  there  laid  *down  is  quite  general ;  and  the  Vice-Chancellor,  who  af- 
terwards took  a  different  view  in  MUbanke  v.  Steveiis,{c)  could  not  have 
been  then  aware  of  youir  Lordship's  decision. 

Mr.  Wakefield  and  Mr.  Shebbeare^  contra.— The  language  of  the  act  of 

(a)  3  Mylne  Sl  Cnig,  944.  (6)  3  dt  4  W.  4,  c.  94,  a.  13.  (e)  8  Sim.  160. 
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parliament  seems  to  favor  the  constructioa  which,  in  Milbanke  v.  Stevens^ 
the  Yice-Cbancellor  has  put  upon  the  13th  of  the  new  orders ;  and,  having 
regard  to  the  object  with  which  that  order  was  framed,  that  would  seem  to 
be  the  more  convenient  and  reasonable  construction.  Milbanke  v.  Stevens, 
besides,  according  to  the  report  of  the  case,  has  the  sanction  of  your  Lord- 
ship's opinion  in  its  favor ;  and  the  rule  there  laid  down  has,  in  conse- 
quence been  generally  acted  upon  and  followed  in  the  masters'  offi- 
ces *  80  *that  if  the  plaintiff  were  wrong,  he  has  been  innocently  luis-  [*259] 
led  by  an  erroneous  practice. 

The  Lord  Chancellor  : — I  have  no  knowledge  or  recollection  of  the 
circamstances  of  the  case  of  Milbanke  v.  Stevens :  but  the  principle  which 
I  formerly  laid  down  in  Smith  v.  Webster,  and  from  which  I  see  no  reason 
to  depart,  is  directly  applicable  to  the  present  case.  In  both  cases  the  time 
limited  by  the  orders  of  the  court  is  past :  and  this  13th  order  is  positive  that 
no  order  shall  be  made  giving  leave  to  amend  unless,  it  be  obtained  within 
six  weeks  after  the  answer  is  to  be  deemed  sufficient.  The  discretionary 
power  vested  in  the  master  does  not  belong  to  him  after  the  expiration  of  the 
six  weeks,  and  is  only  to  be  exercised  within  the  limits  prescribed  to  him  by 
the  order  of  the  court. 

The  defendant  has  been  quite  regular  in  his  application  to  dismiss.  The 
plaintiff,  then  wishing  to  introduce  a  further  amendment  into  his  bill,  endea- 
vors to  effect  his  object  by  taking  an  erroneous  proceeding,  namely,  by  ap- 
plying to  the  master,  who,  at  that  time,  had  no  jurisdiction.  No  doubt,  he 
was  misled  by  Milbanke  v.  Stevens,  and  the  practice  which  is  said  to  have 
been  founded  on  the  decision  in  that  case ;  but  I  am  to  dispose  of  the  ques- 
tion upon  what  I  have  no  doubt  is  the  true  construction  of  the  order,  and  in 
my  opinion  be  applied  to  the  wrong  jurisdiction. 

Under  the  circumstances,  however,  I  think  the  justice  of  the  case  will  be 
satisfied  by  discharging  the  orders  which  are  the  subject  of  the  appeal  mo- 
tion ;  at  the  same  time  making  an  order  (to  which,  probably,  the  defendant 
will  not  object)  that  the  plaintiff  shall  have  the  benefit  of  his  propos- 
ed amendments,  and  that  the  'plaintiff  pay  the  costs  of  the  defendant's  [*260] 
application  to  dismiss,  and  file  a  replication,  and  serve  subpoBnas  to 
rejoin,  in  the  terms  of  the  sixteenth  order.[l] 


The  order  made  was  as  follows  : — "  The  defendant  John  Wait  consenting 
that  the  amendments  made  in  pursuance  of  the  order  made  in  this  cause, 
dated  the  8th  day  of  May  instant,  shall  stand  as  part  of  the  plaintiff 's  bill. 
His  Lordship  doth  order  that  the  said  order,  and  also  the  order  made  in  this 
cause,  dated  the  8th  day  of  May,  1838,  refusing  the  said  defendant's  applica- 
tion to  dismiss  the  plaintiff's  bill  for  want  of  prosecution,  be  discharged. 

[IJ  Vid«  Becke  ▼.  Whitworth,  3  BeaT.  350.  HaddeUea  ▼.  Nevile,  4  Beav.  28.  Strickland  y. 
StriekUmdf  id.  14S.  A  mutor  has  no  aolhority  to  inqaire  at  to  the  regularity  or  propriety  of  an 
Mder  of  (be  court.    Powtll  t.  Kmne,  5  Paige,  267. 
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And  it  is  ordered  that  the  plaintiff  do  pay  unto  the  said  defendant  his  costs 
of  the  said  application,"  &c.  "  And  it  is  ordered  that  the  plaintiff  do  file  a 
replication,  serve  siibpcRnas  to  rejoin,  and  obtain  and  serve  an  order  for  a 
commission  to  examine  witnesses,  if  he  require  such  commission,  within 
three  weeks  from  this  time,  and  give  rules  to  produce  witnesses  and  pass 
publication  in  Hilary  term,  1840,  and  set  the  cause  down  for  bearing,  and 
serve  subpcBtias  to  hear  judgment  returnable  in  Easter  term,  1840 ;  or,  in  de- 
fault thereof,  that  the  plaintiff's  bill  do  stand  dismissed  out  of  this  court  as 
against  the  said  defendant  with  costs." 


REPORTS  OF  GASES 
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Harris  v.  Start. 

1838 :  Aofcmt  3. 

If  an  order  for  taxation  of  eosto  is  obtained  of  coarse  in  a  case  in  which  it  on^ht  to  have  been  ob- 
tained upon  npecial  application  it  will  be  diacharged. 

On  the  24th  of  March,  183S,  the  plaintiffs  obtained,  at  the  Rolls,  upon  pe- 
titioDy  an  order  of  course  for  the  taxation  of  the  bills  of  costs  of  their  solici- 
tor. The  solicitor  afterwards  moved,  before  the  Master  of  the  Rolls,  that  that 
order  might  be  discharged,  "  by  reason  of  the  same  being  founded  on  untrue 
auctions  and  suggestions."  Upon  this  motion,  the  Master  of  the  Rolls,  by 
an  order  of  the  4th  of  June,  1838,  discharged  the  order  of  the  24th  of  March, 
with  costs. 

The  plaintiffs  now  moved  that  the  order  of  the  4th  of  June  might  be  dis- 
charged; but 

The  Lord  Chancellor  refused  the  motion  with  costs.  His  Lordship 
expressed  himself  of  opinion,  that  the  Master  of  the  Rolls'  order  was 
right,  upon  the  'merits ;  but  added,  that  whenever  it  should  appear  [*262] 
that  an  order  for  taxation  which  ought  to  have  been  made  the  sub- 
ject of  a  special  application,  had  been,  nevertheless,  obtained  of  course,  his 
Lordship  would  discharge  it  upon  that  ground,  although  the  case  might  ap* 
pear  to  be  one  in  which  it  was  proper  that  an  order  for  taxation  should  be 
iiiade.(a) 


The  Attorney  General  v.  Barker. 

1838:  NoremberSS. 

A  relator  and  plaintiff  cannot  be  heard  in  person. 

This  was  an  information  and  bill ;  the  relator  and  plaintiff  being  Charles 
Hand. 

(a)  Accidental  cifcmmtances  prevented  an  earlier  report  of  this  case.  The  decision,  however, 
became  very  generally  known  immediately  after  it  was  made,  and  it  has  been  acted  upon  by  the 
Master  of  the  Rolls.     See  Orwt  v.  Sanwm,  1  Beavan,  397. 
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The  cause  now  coming  on  to  be  heard,  the  relator  and  plaintiff  appeared 
in  person,  to  argue  the  case. 

The  Lord  Chancellor  said  he  could  not  hear  the  relator  in  person  oq 
behalf  of  the  Attorney  General,  and  he  could  not  separate  the  informatioa 
from  the  bill,  so  as  to  hear  him  as  the  plaintiff  in  the  bill. 

Mr.  Boteler  and  Mr.  Teed^  appeared  for  the  defendant. 


[•263]  *Gran£  v.  Cooper. 

1838:  December  15. 

When  a  defendant  by  hifl  answer  admits  the  poneeeion  of  books  and  papers  relating  to  the  mat- 
ters in  question,  but  states  that  they  are  in  constant  use  in  his  bosiness,  aod  necessary  for  that 
purpose ;  the  court  only  orders,  in  the  first  instance,  that  they  shall  be  produced  to  the  plaint  iff 
at  the  place  of  business  at  which  they  are  stated  to  be  in  use  ;  leavinji  it  open  to  the  plamtiff, 
if  he  does  not  obtain  a  satisfactory  inspection  of  them  tberei  to  app'y  t«  the  court  for  further 
order. 

In  this  case,  the  Lord  Chancellor  said  that  it  was  now  a  well  estab* 
lished  rule,  that  if  a  defendant  in  his  answer,  after  admitting  the  possession 
of  books  and  papers  relating  to  the  matters  in  question,  stated  that  those 
books  and  papers  were  in  constant  use  in  his  business,  and  necessary  for 
that  purpose,  the  court  would,  in  the  first  instance,  give  credit  to  that  state- 
ment,  and  order  that  they  should  be  produced  to  the  plaintiff  at  the  place  of 
business  at  which  they  were  in  use;  and  that  if  the  plaintiff  did  not  obtain  a 
satisfactory  inspection  of  them  there,  it  was  op^n  to  him  to  come  to  the  courl 
for  a  further  order. 

Mr.  Cooper  and  Mr.  Girdleatone^  Mr.  Jacob  and  Mr.  SiinUm^  were  counsel 
in  the  ca8e.[l] 

[1]  In  a  later  case,  in  which  documents  were  ordered  to  be  deposited  with  the  clerk  of  record* 
and  writs  for  inspection,  Wigram,  V.  C,  said :  *'  He  had  in  many  cases,  followed  the  principle 
pointed  out  by  the  ease  of  Orane  V.  Cwfer  ;  and  frequently,  upon  (he  sugi^tion  of  the  de- 
fendant, that  such  course  would  be  most  couvenient,  made  orders  for  the  production  of  documents 
at  the  defendant's  or  his  solicitor's  place  of  business  ;  but  this  motion  showed,  that  so  much  diffi- 
culty might  arise  from  making  the  order  in  that  form,  as  to  render  it  generally  the  better  rule,  that 
the  order  should  be  in  the  common  form,  namely,  for  the  production  of  the  documents  at  the  office 
or  the  court ;  in  which  case,  any  variation  for  the  convenience  of  the  parties  might  be  made  a 
matter  of  arrangement  between  them.*'  Prentice  t.  PkUliptt  2  Hare,  152.  When  a  defendant 
is  interrogated  as  to  the  contents  of  the  books  of  a  company  in  which  he  is  a  partner,  and  the 
question  is  one  which  he  is  bound  to  answer  if  he  can,  it  is  no  excuse  for  not  answering  to  say, 
that  the  books  are  in  the  custody  of  the  officer  of  the  company,  and  that  his  partnecB  will  n!>t  allow 
him  access  to  them.  If  be  has  a  right  to  inspect  the  docnmentst  he  is  boond  to  enforce  that  right, 
and  the  coart  will,  if  necessary,  give  him  time  for  that  purpose.  Taylor  v.  RundelU  1  Phillips, 
222.  On  a  motion  for  the  productioo  of  documents,  the  defeiidanl  was  permitted  to  show  by  affi- 
davit, that  they  could  not  be  left  io  the  office  without  great  inconvenience  ;  but  as  the  ground  for 
this  indulgence  was  not  stated  by  the  aoswer,  he  was  ordered  to  pay  the  costs.  Gardner  v.  Dan^ 
gerfield,  5  fieav.  389. 
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'Ball  v.  Harris.  [*264] 

1838 :  NoTember  9,  10.     1839 :  Janoary  15. 

A  tcitoBieDtary  charge  of  real  estates  with  the  payment  of  debts,  (reneraily,  anthoriiet  a  trustee » 
te  whom,  after  imposing  the  chaise,  the  testator  has  devised  the  estates  upon  trust  for  other 
penons,  to  sell  or  mortgage  the  estates  charged,  and  exempts  the  parchaser  or  mortgagee  from 
liability  to  see  to  the  application  of  the  purchase  or  mortgage  money. 

The  facts  of  this  case  appear  in  the  8th  volume  of  Mr.  Simons'  re- 
port&(a) 

The  testator's  granddaughter  now  appealed  from  the  Yice  Chancellor's 
decree. 

Mr.  WU^ram  and  Mr.  Walker^  for  the  plaintiff,  in  support  of  the  decree. 

Mr.  Jacob  and  Mr.  SiuarU  contra. 

The  argument  turned  principally  upon  the  propriety  of  the  determination 
io  the  case  of  Shaw  v.  Borrer^{b)  and  upon  the  authorities  referred  to  in  the 
diacussioo  and  decision  of  that  case ;  and  it  was  urged,  on  the  appellant's 
part,  that,  in  the  present  instance,  the  charge  of  debts  was  paramount  to  the 
devise  to  the  trustees,  and  was  not  within  the  scope  of  the  trusts  which  they 
were  directed  to  perform.  The  circumstances  under  which  the  mortgage  was 
effected  were  also  made  the  subject  of  strong  observations  on  the  part  of  the 
appellant. 


1839 :  January  15. — The  Lord  Chancellor  : — The  testator  in  this 
case  commences  his  will  by  directing  that  all  his  just  debts,  funeral  and  tes- 
tamentary expenses,  and  the  charges  of  the  probate  of  his  will,  be 
paid.  He  then  gives  some  pecuniary  legacies,  and  an  'annuity  to  his  [*265] 
aon,  and  to  his  daughter  Ann  a  dwelling-house  for  her  life ;  as  to  which 
houses  after  the  death  of  Ann,  and  as  to  all  the  rest,  residue,  and  remainder 
of  bis  real  and  personal  estate,  after  his  own  death,  he  gave  and  devised  the 
same  nnto  and  to  the  use  of  Thomas  Leatham  and  William  Harris,  their 
heirs,  &^.,  upon  trust  to  permit  his  wife,  Mary  Perrey,  during  her  life^  and 
after  her  death  to  permit  his  daughter,  Mary  Shewell  Thompson,  to  receive 
the  income  after  payment  of  the  son's  annuity ;  and  after  the  death  of  both, 
in  trast  for  his  granddaughter,  the  appellant,  Elizabeth  Ann  Shewell  Perry 
Thompson,  absolutely ;  but  if  she  should  die  under  twenty-one,  upon  trust  to 
sell  such  part  as  should  not  have  been  sold  under  the  power  afterwards  giveUi 
and  to  pay  the  proceeds  to  his  next  of  kin.  There  was  then  a  power  to  the 
trustees  and  the  survivor,  wilh  the  consent  of  the  wife  and  daughter,  to  sell 
the  lands  so  devised,  and  to  invest  the  proceeds  or  any  part  thereof  in  the 
paicbase  of  other  lands,  and  again  with  the  like  consent  to  sell  and  convey 
toch  last  mentioned  lands ;  and  it  was  declared  that  the  land  so  to  be  pur* 

(«)  8  Sim.  485.  ^(&)  1  Keen,  559. 
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chased  as  aforesaid,  and  the  purchase  money  of  all  the  lands  sold  as  afore- 
saidi  should  be  upon  the  same  uses  and  intents  and  purposes  as  his  lands 
thereby  devised.  There  was  then  the  usual  direction,  that  the  receipts  of  the 
trustees  should  be  sufficient  discharges  to  a  purchaser. 

The  two  trustees,  Leatham  and  Harris,  and  the  testator*s  wife,  were  ap- 
pointed executors  and  executrix.  Leatham  disclaimed  the  trusts  by  deed  ; 
and  in  1829,  Harris,  with  the  consent  of  the  wife  and  daughter,  in  execution 
of  the  trust,  purchased  certain  lands,  which  were  conveyed  to  him  "  to  the 
several  uses,  upon  the  trusts,  and  for  the  several  ends,  intents,  and  pur- 
[*266]  poses,  and  subject  to  the  powers,  provisoes,  limitations,  and  •declara- 
tions limited,  expressed,  and  declared  in  and  by  the  said  will." 

In  1831  Harris  and  Mary  Perrey,  the  executor  and  executrix,  borrowed  of 
the  plaintiff  a  sum  of  600/. ;  to  secure  which,  Harris  deposited  with  him  the 
title  deeds  of  the  lands  so  purchased ;  and  by  a  memorandum  signed  by 
them  and  the  testator's  daughter,  such  deposit  was  declared  to  be  for  secu- 
ring the  repayment  of  the  600/.  "advanced  to  the  executor  and  executrix 
for  the  purpose  of  effecting  the  trusts  of  the  will." 

The  object  of  the  bill  was  to  obtain  the  usual  relief  on  behalf  of  an  equita- 
ble incumbrancer;  which  the  decree  of  the  Vice-Chancellor  directed. 

The  appeal  is  by  the  infant  granddauo^hter  of  the  testator,  who,  subject  to 
the  life  estates  of  his  widow  and  daughter,  is  entitled  to  the  lands  devised, 
and  therefore  to  the  purchased  lands  in  question. 

In  support  of  the  appeal,  it  was  not  disputed  that  the  directions  in  the  will 
constituted  a  charge  of  the  debts  upon  the  real  estate.[l]  But  it  was  con- 
tended, first,  that  such  a  charge  did  not  give  a  power  to  sell ;  secondly,  that 
if  it  did,  the  lands  purchased  were  not  subject  to  it;  and  thirdly,  that  the 
power  to  sell,  if  it  existed,  did  not  authorize  the  mortgage  to  the  plaintiff. 

The  affirmative  of  the  first  proposition  was  acted  upon  by  the  Master  of 
the  Rolls  in  Shaw  v.  Borrer  ;(a)  and  the  real  question  is,  was  that  decision 
right  ?  I  hjave  carefully  considered  the  judgment  of  the  Master  of 
[*267]  the  Rolls  upon  this  point,  and  I  entirely  concur  *with  him  upon  it. 
The  point  indeed  has  been  long  established.  It  arose  directly  m 
Elliot  V.  Merryman^{b)  and,  as  there  laid  down,  has  been  recognized  in  the 
several  cases  referred  to  by  the  Master  of  the  Rolls ;  to  which  may  be  added 
the  opinions  of  Lord  Thurlow  and  Lord  Eldon  in  Bailey  v.  £/fcm5,(c)  and 
Dolton  V.  Hewen  ;{d)  for  although  the  point  in  some  of  those  cases  was, 
whether  the  purchaser  was  bound  to  see  to  the  application  of  the  purchase 
money,  the  decision  that  he  was  not,  assumes  that  the  sale  was  authorized 

,    (a)  1  Ke«D,  559.  (h)  Bernard.  78.  {e)  7  Ves  319.    See  p.  323.  (d)  6  Mad.  9. 

[1]  As  to  constituting  a  cnarge  apoB  real  estate,  by  constmction  of  the  will,  or  hnplication,  for 
pa3^eiit  of  debts,  &,c. ;  see  The  Prttident  ^.  of  the  Bank  of  the  United  States  t.  Beverly,  1 
Howard,  134,  149 ;  Fenwiek  y.  Chapman,  9  Peters,  461  ;  Peter  t.  Beverly,  10  Peters,  532 ; 
Harrie  ▼.  Fly,  7  Paige,  421 ;  1  Keen,  709,  n.  (3). 
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by  the  charge  in  the  will  of  the  debts  upon  the  estate ;  that  is,  that  the 
charge  of  the  debts  upon  the  estate  was  equivalent  to  a  trust  to  sell  for  the 
payment  of  them. 

This  case,  indeed,  is  free  from  the  difficulty  which  has  occurred  in  some 
others,  for  Harris  is  devisee  in  trust  of  the  legal  fee*;  and  it  being  established 
that  the  will  charges  the  estate  with  the  payment  of  the  debts,  it  follows  that 
Harris,  being  trustee  for  that  purpose,  must  have  the  power  of  executing  his 
trost 

Snch  being  my  opinion  as  to  the.efiect  of  the  charge  of  the  debts  upon  the 
estate,  it  is  unnecessary  to  advert  to  the  express  power  to  sell  with  the  appro- 
bation of  the  widow  and  daughter,  both  of  whom  are  parties  to  the  deposit 
of  the  deeds  with  the  plaintiff;  for  it  cannot  be  doubted  but  that  the  purchas- 
ed lands  are  subject  to  the  same  trusts  as  the  land  devised ; — and  this  dis* 
poses  of  the  second  point. 

The  third  point  is  equally  untenable ;  viz.  that  the  right  of  the  trustee  to 
sell  did  not  authorize  the  mortgage.  So  long  ago  as  the  case  of 
Mills  V.  Banks,(a)  *in  1724,  it  seems  to  have  been  assumed  as  set-  [*268] 
tied  that  "  a  power  to  sell  implies  a  power  to  mortga£re,  which  is  a 
conditional  sale ;"  and  no  case  has  been  quoted  throwing  any  doubt  upon  that 
propo8ition.[2]  But  this  is  not  a  mere  power  to  sell ;  it  is  a  trust  to  raise 
money  out  of  the  estate  to  pay  debts,  [t  would,  indeed,  be  most  injurious  to 
the  owners  of  estates  charged  if  the  trustee  could  effect  the  object  of  his  trust 
only  by  selling  the  estate. 

This  view  of  the  case  makes  it  unnecessary  to  consider  the  observation 
urged  on  behalf  of  the  appellant,  that  three  years  had  elapsed  since  the  death 
of  the  testator,  and  that  it  was  not  alleged  that  the  600/.  was  wanted  for  the 
payment  of  debts.  It  was* not  necessary  to  allege  what  it  was  not  necessary 
to  prove ;  and  the  consequence  of  holding  that  the  trustee  was,  by  the  will, 
authorized  to  sell  to  pay  debts,  is,  that  the  purchaser  was  not  bound  to  see  to 
the  application  of  the  purchase  money.[3] 

It  was  urged  that  as  the  late  act  of  3  &  4  W.  4,  c.  104,  subjected  freehold 
lands  to  the  payment  of  jill  debts,  the  effect  of  the  decree,  if  supported  would 
be  to  uiake  all  estates,  whether  settled  or  not,  subject  to  sale :  but  it  is  clear 
that  no  such  consequence  will  follow.  That  act  makes  freehold  estates  sub- 
ject to  simple  contract  debts,  which  were  before  subject  to  specialty  debts ; 
but  it  applies  only  to  estates  which  the  testator  has  not  charged  with,  or  de- 
vised subject  to,  the  payment  of  his  debts.  The  objection  assumes  that  all 
estates  liable  to  the  payment  of  debts  will  be  subject  to  be  sold  without  the 

(a)  3  P.  W.  I.    See  p.  9. 

[2]  Vide  Haldenhyf.  Spafforth,  1  Beav.  394;  Williamav.  Woodard,  2  Wend.  487';  PftLPr.  Sc, 
Af.  (Am.  ed.)  179,  n.  (n) 

[3]  When,  or  sot,  a  porehaMr  is  bound  to  tee  to  the  doe  application  of  the  purchase  monejt 
IC6  fortber.  Eland  ▼.  Bland,  poet^  420 ;  Watkiiuj.  Cheek,  2  Sim.  Sl  Sta.  199, 206,  n.  1 ;  1  Keen, 
iTB,  n.  1. 
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Intervention  of  a  court  of  equity ;  but  the  act  expressly  excludes  any  such 
result ;  and  the  rule  that  a  charge  of  debts  is  equivalent  to  a  trust  to  sell 
for  the  payment  of  them  leaves  the  distinction  between  estates 
[•269]  •subjected  to  the  payment  of  debts  by  the  will  of  the  debtor  and  es- 
tates subject  to  debts  by  the  operation  of  law  precisely  as  it  was  be- 
fore the  late  act. 

Having  been  led,  in  considering  this  case,  to  look  at  the  printed  report  of 
my  judgment  in  Mirehouse  v.  Scafe,{a)  I  am  glad  to  take  this  opportunity 
of  correcting  an  error  in  the  printing  in  the  last  line  of  page  708  of  the  se- 
cond volume  of  Messrs.  Mylne  ^  Craig's  Reports,  which,  though  only>f  one 
letter,  makes  the  sentence  express  an  opinion  directly  the  reverse  of  what  I 
did  express.  The  word  now  is  printed  for  the  word  not.  Upon  reading  ibc 
sentence,  as  printed,  I  was  certain  that  there  must  be  some  mistake,  and  upon 
referring  to  the  note  of  my  judgment  I  find  that  the  word  is  not. 

The  appeal  must  be  dismissed  with  costs. 


Dent  v.  Bennett. 


1838 :  November  19, 20, 21.    1839 :  January  29. 

Agreement  obtained  by  a  aargeon  from  a  deeeaaed  patient  aet  aaido,  apoa  the  fvonnd  that  tkm 
court  was  aatiafied  that  the  patient  never  did  agree  to  or  intend  to  direct  what  in  the  allfga<i 
agreement  he  waa  represented  as  agreeing  to  and  directing,  and  that  hit  signature,  if  geauine, 
must  have  been  obtained  by  fraud,  or  under  such  circomstances  as  rendered  it  the  duty  of  a 
court  of  equity  to  protect  the  patient  and  his  estate  from  being  prejudiced  by  It. 

This  relief  stands  npon  a  general  principle  applying  to  all  the  variety  of  reUtioos  in  which  domiaioB 
may  be  exercised  by  one  person  over  another. 

This  was  a  suit  to  restrain  the  defendant  from  proceeding  in  an  action  at 
law  upon  a  written  agreement  in  his  favor,  alleged  to  have  been  entered  into 
by  Jonathan  Dent,  of  whose  will  the  plaintiff  was  the  executor,  and  to  have 

the  alleged  agreement  delivered  npto  be  cancelled. 
[•270]        •The  terms  of  the  agreement,  and  the  statements  of  the  defendant's 
answer  to  the  original  bill  with  respect  to  it,  appear  in  Mr.  Simons' 
report  of  the  proceedings  before  the  Vice-Chancellor  upon  the  question  of  dis- 
solving the  common  injunction  upon  the  coming  in  of  that  answer.(A) 

The  bill  was  afterwards  amended,  and  the  defendant  put  in  his  answer  to  the 
amended  bill  on  the  30th  of  Mny,  1836.  In  this  answer  the  defendant  admitted 
that  Cro  wder,  the  person  in  whose  presence  the  agreement  was  stated  to  have  been 
signed,  did  not,  at  that  time,  put  his  name  or  any  initials  or  mark  on  the  agree- 
ment, but  paid  minute  attention  to  the  testator's  signature,  and  that  the  defen- 
dant remained  with  the  testator  for  about  half  an  hour  after  he  had  signed  the 
same,;. without  having  the  agreement  witnessed  or  signed  by  Crowder  or  him- 

(a)  2  Mylne  &.  Craig,  695.  (6)  7  JSim.  539. 
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adf ;  and  that  be  took  it  away  without  having  signed  it,  and  kept  it  until  the 
testator's  death ;  and  he  believed  the  testator  had  no  copy,  the  original  draft 
having  been  borat  by  the  defendant  in  the  testator's  presence,  immediately 
ifter  its  contents  had  been  fairly  copied  for  the  testator's  signature. 

Some  evidence  was  afterwards  taken,  the  particulars  of  which  will  be  found 
in  the  Lord  Chancellor's  judgment. 

The  cause  now  came  on  to  be  heard. 

Mr.  Knight  Bruce,  Mr.  Beihell,  and  Mr.  Wright,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Stuari,  for  the  defendant. 

Mn  the  course  of  the  argument  the  following  cases  were  cited  [*27i] 
and  commented  upon;  Villers  v.  Beaumont,{a)  Bridgman  v. 
Greeii,(i)  Gibswi  v.  Jeyes,{e)  Harris  v.  Tretmnheere^d)  Hugiienin  v.  Bctse^ 
lef,{e)  Grifiihs  v.  R4fbins,{g)  Lord  Sd»ey  v.  RAQ€uies,{h)  Popham  v. 
Brookej{i)  Earl  of  Winchilsea  v.  GareUyJJc)  Nicol  v.  yaughaH,{l)  Pratt 
V.  Barker,{tn)  Hunter  v.  Atkins,{n)  Simpson  v.  Lord  Howden*{o) 


1839 ;  Jan.  29. — 'Tn%  Lori>  Chancellor  : — The  object  of  this  bill  is  to 
have  a  certain  agreement,  alleged  to  have  been  signed  by  the  plaintiff's  tes- 
tator,  delivered  up  to  be  cancelled  ;  aud  for  an  injunction  against  an  action 
at  law  upon  it.  The  Vice-Chancellor  granted  the  injunction,  which  has  not 
been  dissolved ;  and  the  question  now  is,  upon  the  pleadings  and  proofs  in 
the  cansoy  whether  the  plaintiff  is  entitled  to  have  the  agreement  deliver* 
ed  op. 

The  defendant  wa«  a  surgeon  and  apothecary,  who  had,  in  the  year  1827, 
attended  the  testator,  Jonathan  Dent,  in  what  is  represented  to  have  been  a 
dangerous  atiack  and  illness.  The  agreement  is  dated  the  15lb  of  Septeno- 
ber,  1829,  at  which  time  the  testator  was  in  his  elghty>sixth  year;  so  that, 
according  to  the  usual  course  of  nature,  what  might  remain  to  him 
of  life  must  have  been  supposed  to  be  confined  to  a  very  short  *time  [*272] 
from  that  period;  yet,  by  the  agreement,  if  it  is  to  be  looked  at  as  a 
contract  for  value,  the  testator  agrees  to  pay  to  the  defendant  25,00(M.  for  thd 
medical  and  sui^ical  assistance  of  the  defendant  during  the  remainder  of  the 
testator^s  life. 

The  testator  bad  employed  the  defendant  for  some  years  before,  and  must, 
therefore,  have  known  at  what  rate  those  medical  and  surgical  services  might 
be  secured.  The  defendant's  books  have  been  prodnced,  and  show  that,  ex- 
cept  upon  the  occasion  of  the  illness  in  1827,  when  the  charge  was  about 
3QiL,  the  defendant's  annual  bills  were  exceedingly  small ;  aud  at  the  date  of 
the  i^reement  the  testator  is  lepresenied  as  being  in  good  health.    As  a  con* 

(«)  ]  Vera.  100.  {h)  3  Yes.  ten.  627.  (c)  6  Vet.  366. 

{d)  15  V«L  34.  to  14  Vm.  273.  {g)  3  Mad.  191. 

(A)  3  8.  &  a  41.  (t)  5  Rim.  ».  (Ar)  1  Mylne  &  Keen,  353. 

(i)  5  Bligli.  N.  a  505 ;  and  7  Bligh  N.  S.  395.  (m)  1  Sim.  1 ;  and  4  Rum.  507. 

(a)  3  UyVom  ^  Keen,  113.         Co)  3  Mylne  6l  Crai;»  97. 
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tract,  therefore,  for  value,  the  transaction  is  raore  extravagantly  absurd  than 
any  that  has  come  under  my  notice ;  and  if  the  case  rested  upon  that,  would 
only  require  to  be  stated ;  and  yet  the  defendant,  in  his  answer,  insists  "  that 
25,000/.  was,  in  fact,  no  more  than  a  reasonable  compensation  to  be  paid  to 
this  defendant  for  the  professional  services  stipulated  for  by  this  defendant, 
and  for  the  medicines  to  be  provided  for  the  said  testator  on  the  part  and  at 
the  expense  of  this  defendant."  It  is  hardly  worth  while  to  observe  that  the 
defendant,  according  to  his  own  statement,  took  away  the  agreement,  after 
the  testator  had  signed  it,  without  signing  it  himself,  and  that  the  testator 
never  had  any  means  in  his  power  of  enforcing  the  stipulation  supposed  to 
be  of  so  much  value. 

The  agreement,  however,  professes'to  be  founded  not  only  upon  the  con- 
sideration of  the  future  services  so  seclired,  but  upon  the  gratitude  and  re- 
spect of  the  testator  to  the  defendant  for  past  services,  for  having  saved  his 

life  when  in  the  greatest  danger. 
[*273]  'It  has  been  said  in  many  cases,  particularly  in  Bridgman  v. 
Greenj{a)  that  this  court  will  not  suffer  one  to  take  a  conveyance 
for  consideration,  and  afterwards  to  set  it  up  as  a  gift.  In  this  case,  how- 
ever, both  considerations  are  stated  upon  the  agreement  itself  Notwithstand- 
ing the  ground  of  bargain  relied  upon  in  the  answer,  I  consider  that  con- 
sideration so  absolutely  nominal — for  I  am  not  now  considering  the  legality 
of  it — that  the  agreement  must,  I  think,  be  looked  at  as  purely  voluntary, 
and  as  a  gratuitous  reward  for  past  services.  In  what  way  this  court  would 
have  dealt  with  a  voluntary  and  gratuitous  contract  for  such  a  purpose,  if 
there  had  been  nothing  else  in  the  case,  it  is  not  necessary  to  discuss,  be- 
cause there  are  other  circumstances  in  the  case,  amply  sufficient  to  support 
the  decree  I  propose  to  pronounce. 

What  is  the  case,  independently  of  disputed  facts  ?  A  medical  attendant 
obtains  from  his  patient,  eighty-five  years  of  age,  an  agreement  to  pay  him 
25,000/.  for  services  completed  two  years  before,  the  regular  charge  for  which 
had  been  previously  paid ;  and  this,  privately,  without  the  intervention  of 
any  third  person,  and  carefully  concealed  until  after  the  death  of  the  patient. 
Of  such  a  case  it  may,  at  least,  be  said,  in  the  language  of  Lord  Eldon,  in 
Oibson  V.  Jeyes,{b)  that  '<  those  who  meddle  with  such  transactions  lake 
upon  themselves  the  whole  proof  that  the  thing  is  righteous ;"  but  so  far 
from  the  defendant  having  succeeded  in  doing  this,  the  evidence  in  the  cause 
proves  the  reverse. 

I  must,  however,  first  observe  upon  a  provision  in  the  agreement,  strongly 
proving  that  the  testator,  if  he  ever  did  sign  it,  had  nothing  to  do 
[*274]    with  its  composition  *or  provisions.    It  is  part  of  the  agreement  that 
the  25,000/.  shall  be  paid  six  months  after  the  testator's  death,  "  in- 
dependent of  any  will  or  wills  the  said  Jonathan  Dent  has  made  or  may  here- 

(ff)  9  Vet.  len.  G37.  <»)  6  Vei.  366.    8e«  p.  876. 
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tfter  make  after  tlie  date  hereof."    The  reason  for  getting  the  testator  to  sign 
an  agreement  instead  of  a  testamentary  paper  for  the  same  purpose  is  obvious. 
A  testamentary  paper,  if  the  testator  knew  any  thing  about  it,  might  have 
been  purposely  revoked,  or,  although  he  knew  nothing  about  it,  might  lie  re- 
voked by  any  general  alteration  of  any  will  he  might  have  made ;  but  why 
insert  this  provision  into  the  agreement  ?    If  the  testator  knew  any  thing 
about  the  matter,  it  was  wholly  useless ;  because,  knowing  what  he  had  done 
and  master  of  what  he  might  afterwards  do  by  his  testamentary  disposition, 
it  was  absurd  to  introduce  this  provision  into  the  agreement.    But  the  de- 
fendant did  not  know  whether  the  testator  had  not  left  him  a  legacy  in  .some 
existing  will,  and  might  hope  that,  ignorant  of  the  contents  of  this  agree- 
ment, he  might  do  so  in  some  future  testamentary  paper,  and  therefore  intro- 
duced this  provision  for  the  purpose  of  securing  to  himself  all  that  the  testa- 
tor might  give  him  by  will,  as  well  as  all  that  the  agreement  proposed  to 
secure  to  him. 

Looking  at  this  agreement  as  given  out  of  gratitude  for  past  services,  the 
evidence  ia  the  cause,  as  to  which  there  is  no  question,  being  documentary, 
and  applying  to  periods  before  and  after  the  date  of  the  agreement,  appears 
to  me  conclusive  to  prove  that  the  testator's  mind  and  will  were  strangers  to 
what  tliat  paper  contains.    It  appears  that  in  1S28,  just  after  the  services  of 
1827,  under  all  the  influence  of  that  pleasure  which  may  be  supposed  to 
arise  from  the  enjoyment  of  life  unexpectedly  preserved,  and  of  gratitude  to 
the  person  by  whom  the  preservation  of  it  had  been  effected,  the 
^testator  was  so  little  disposed  to  show  his  gratitude  to  the  defen-    [*275] 
dant  by  any  extraordinary  remuneration,  that  he  caused  a  commu- 
nication to  be  made  to  him,  of  the  12th  of  November,  1828,  requesting  that 
be  wonld  not  continue  his  visits  if  he  proposed  to  charge  for  them ;  and 
from  his  own  letter  of  March,  1823,  exhibit  R.,  it  appears  that  he  was  aware 
that  those  who  were  then  acting  for  the  testator  had  paid  defendant's  bill,  in- 
tending to  conceal  the  amount,  which  was  only  402.,  from  him,  the  words 
being,  '^  I  told  Mr.  Dent  yesterday  you  had  settled  with  me,  therefore  you 
must  make  what  charge  to  him  you  think  will  do."    Again,  in  February, 
1S29,  before  the  date  of  the  agreement,  the  testator  lent  to  the  defendant  160/., 
and  took  his  own  bond  for  it ;  but  in  1833,  having  advanced  to  him  another 
sum  of  150/.,  he  required  his  bond,  with  three  sureties,  although  the  repay- 
ment was  not  to  be  required  for  three  years  and  six  months,  before  which 
time,  when  the  testator,  if  he  lived,  would  be  eighty-nine,  it  was  all  but  cer- 
tain that  the  testator  would  be  dead,  and  the  defendant  therefore  entitled  to 
the  25,000/.  under  the  agreement. 

These  facts  not  only  exhibit  a  state  of  the  testators  mind  and  feelings 
towards  the  defendant  wholly  inconsistent  wiih  that  exuberance  of  gratitude 
aod  generosity  which  could  alone  have  rendered  the  alleged  agreement  intel- 
l^ble  ;  but  they  prove,  which  is  even  more  important,  a  knowledge  in  the 
defendant  that  such  was  the  state  of  his  mind  and  feelings,  and  a  dealing  be- 
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tween  him  and  the  testator  which  could  not  have  fakerl  place  if  the  testator 
had  knowingly  become  a  parly  to  the  agreement  of  1829. 

There  is  an  absence  of  all  evidence  of  the  testator  having  at  any  time  recog- 

nized,or  in  any  manner  given  any  proof  of  approval  of  the  agreement, 

[•276]    or  of  any  ^consciousness  of  its  existence  ;  but  there  is  evidence  of  the 

defendant  having,  by  continuing  to  charge  the  testator  in  his  books, 

acted  as  if  no  such  agreement  existed,  or  was  likely  to  be  carried  into  effect. 

But  what  is  the  defendant's  own  statement  of  the  circumstances  under 
which  this  agreement  was  made  ?  He  says  that  it  was  settled  and  prepared 
when  he  was  alone  with  the  testator  ;  that  from  the  time  when  it  was  sign- 
ed it  was  in  his  own  possession,  no  copy  being  in  the  possession  of  the  testa- 
tor ;  and  that  it  was  carefully  concealed  at  the  testator's  request,  as  he  says, 
until  after  the  testator's  death.  It  appears  that  the  testator  was  ia  the  habit 
of  employing  Mr.  Brown,  his  confidential  solicitor,  in  the  most  minute  trans- 
actions, for  which  purpose  he  passed  several  hours  with  him  in  one  day  in 
every  week ;  and  what  is  the  reason  alleged  for  concealing  this  agreement 
from  Mr.  Brown?  Why,  because  Mr.  Brown  and  the  defendant  were  at  va- 
riance, and  because  the  defendant  was  afraid  that  Mr.  Brown  might  exeri  his 
influence  to  his  prejudice,  the  testator  being,  as  it  was  alleged,  much  under 
his  control.  According,  then,  to  the  defendant's  own  case,  the  testator  was  a 
person  so  likely  to  be  influenced  by  another  in  a  matter  of  so  much  impor- 
tance as  the  disposition  of  25,000/.,  that  there  was  danger  of  his  being  indu- 
ced not  to  give  it  as  he  had  intended :  but  if  so,  was  he  not  also  liable  to  be 
induced  by  some  means  to  agree  to  give  it  otherwise  than  he  would  have 
done  if  properly  advised  ? 

It  was  argued,  upon  the  authority  of  the  civil  law  and  of  some  reported 
cases,  that  medical  attendants  were,  upon  questions  of  this  kind,  within  that 
class  of  persons  whose  acts,  when  dealing  with  their  patients,  ought  to  be 
watched  with  great  jealousy.  Undoubtedly  they  are ;  but  I  will  not 
[•277]  narrow  the  rule  or  run  tho  risk  of  in  *any  degree  fettering  the  exer- 
cise of  the  beneficial  jurisdiction  of  this  court  by  any  enumeration  of 
<he  description  of  persons  against  whom  it  ought  to  be  most  freely  exercised. 
*«  The  relief," — as  Sir  S.  Romilly  says  in  his  celebrated  reply  in  Huguenin 
▼.  Baa€lef/,{a)  (from  hearing  which  I  received  so  much  pleasure  that  the  re- 
collection of  it  has  not  been  diminished  by  the  lapse  of  more  than  thirty 
years,)— ^' the  relief  stands  upon  a  general  principle,  applying  to  all  the  va- 
riety of  relations  in  which  dominion  may  be  exercised  by  one  person  over 
another ;"  and  when  I  find  an  agreement,  so  extravagant  in  its  provisions,  se- 
cretly obtained  by  a  medical  attendant  from  his  patient  of  a  very  advanced 
age,  and  carefully  concealed  from  his  professional  advisers  and  all  other  per- 
sons, and  have  it  proved  that  the  habits,  views,  and  intentions  of  the  testator 
were  wholly  inconsistent  with,  those  provisions,  I  cannot  but  come  to  the 

(aj  14  Vefl.  273.    See  pp.  285, 286. 
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coocIi^sioQ  that  the  medical  attendant  did  obtain  it  by  some  dominion  exer* 
cisedover  his  patient.  How  it  was  effected,  whether  by  direct  fraud,  or  by 
what  other  means,  the  defendant  has,  by  the  secrecy  of  the  transaction,  pre- 
Tented  my  having  any  direct  testimony.  By  that  hecannot  profit ;  the  con- 
clusion being,  I  think,  satisfactorily  estaj^Iished. 

It  was,  indeed,  argued  that  the  relation  of  medical  attendant  and  patient, 
had  ceased,  before,  the  date  of  the  agreement,  by  that  very  notice  to  discon* 
tioue  his  visits,  to  which  I  have  before  adverted.  The  relation  does  not 
cease  because  the  patient  has  not  medicine  actually  administered  to  him  at 
the  time,  any  more  than  the  relation  of  attorney  and  client  ceases  because  no 
snit  may  be  actually  in  progress.  If  it  were  otherwise,  I  do  not 
know  that  it  would  have  made  any  difference ;  but  *I  think  that  [*278] 
the  existence  of  the  relation  of  medical  attendant  and  patient  is  not 
only  proved  by  the  evidence,  but  by  the  very  agreement  itself. 

The  Vice-Chancellor  has  expressed  a  strong  opinion  as  to  the  illegality 
of  the  agreement  in  point  of  law.  I  abstain  from  saying  any  thing  upon 
that  subject ;  because,  if  that  had  been  the  only  question  in  the  cause,  I 
should  probably  have  permitted  the  action  to  proceed,  according  to  the  prin- 
ciple upon  which  I  acted  in  Simpson  y.  Lord  Howden,{a)  But  as  I  am  of 
opinioo  that  there  are  grounds  for  the  interposition  of  this  court,  quite  inde< 
pendent  of  the  question  whether  the  agreement  be  illegal  upon  the  face  of  it, 
and  therefore  void  at  law,  that  case  ha^  no  application  to  the  present. 

For  a  similar  reason,  I  abstain  from  examining  the  evidence  as  lo  whether 
the  testator  did  or  did  not  sign  the  alleged  agreement ;  because,  if  the  cose 
was,  in  my  opinion,  to  turn  upon  that,  I  should  have  left  that  to  the  decision 
of  a  jiiry.[  1]  I  cannot,  however,  but  observe  upon  the  inconsistency  between 
the  statements  in  the  defendant's  answer  and  those  of  his  only  material  witness, 
Crowder.  The  defendant  says  that  a  maid-servant  opened  the  door  on  the  1 5th 
of  September;  and,  after  Stating  whut  passed  in  the  presence  of  Crowder, 
says  that  he  had  set  forth  all  that  took  place :  but  CrowHer,  making  his  de- 
position at  a  subsequent  period,  says  that  the  testator  himself  opened  the 
door  on  th^  I6th,  and  that  the  defendant  said  to  him,  after  the  agreement 
had  been  signed,  that  it  was  a  20,000  pounder.  It  was  argued  that  Crowder 
ought  to  be  believed  in  saying  this,  because  he  has  declined  identifying  the 
agreement  It  is,  however,  to  be  observed,  that  the  fact  to  which  he 
has  declined  to  *swear  is  capable  of  being  disproved  by  living  wit*  [*279] 
nesses,  and  several  have  given  testimony  for  that  purpose ;  but  those 
two  facts  to  which  he  has  sworn,  being  stated  to  have  passed  in  the  presence 
only  of  the  testator,  who  is  dead,  and  of  the  defendant,  no  danger  to  himself 
ooald  arise  from  his  evidence,  though  it  should  not  be  true. 

Hy  judgment,  however,  does  not  proceed  upon  the  ground  that  the  agree- 
ment was  not  signed  by  the  testator,  or  that  it  is  illegal,  and  therefore  void 

« 

(c)  3  Mylne  &,  Craig,  97 ;  [and  we  ibid.  109,  n.  1.] 

[1]  When  a  cafe  of  this  description  shoatd  Im  sent  to  a  jury ;  see  Ciuhorne  v.  Wright,  2  Beav. 
4w,  iOf  n.  !• 
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upon  the  face  of  it :  but  upon  this,  that  I  am  satisfied,  from  the  internal  evi- 
dence afforded  by  the  document,  and  from  other  facts  as  to  which  there  is  no 
dispute,  that  the  testator  never  did  agree  to  or  intend  to  direct,  what  in  that 
paper  he  is  represented  as  agreeing  to  and  directing ;  and  that  his  signature 
to  that  paper,  if  he  ever  did  sign  it,  must  have  been  obtained  by  fraud,  or  un- 
der such  circumstances  as  render  it  the  duty  of  a  court  of  equity  to  protect 
the  party  signing  it,  and  his  estate,  from  being  prejudiced  by  it. 
I  therefore  make  the  decree  prayed  for,  with  costs.[2} 


[•280]  •Hawkins  v.  Hall. 

1839 :  Febraary  13. 

A  subpcena  for  costa  cannot  be  served  upon  a  party  who  is  in  cnstody.  nnder  an  irregular  attach- 
ment sued  out  by  the  party  servinfir  him  with  such  subpoena. 

Senile,  that  the  service  would  also  be  bad  if  the  defendant  was  in.ifregaUr  eostody  at  the  suit  of 
any  other  penrau. 

The  facts  of  this  case  appear  in  the  first  volume  of  Mr.  Beavan*s  Se- 
ports.(a) 

The  defendant  now  moved  that  the  Master  of  the  Rolls'  order  might  be 
discharged. 

Mr.  Wakefield  and  Mr.  Richards^  in  support  of  the  motion,  did  not  dis- 

\a)  1  Beavan,  73. 

[2]  *<  In  Dent  t.  Bennett,  7  Simons,  539,  the  Vice-ChanceiJor,  declared  an  agreement  betweeft 
a  medical  adviser  and  his  patient  for  a  large  sum  to  be  paid  by  the  latter  after  his  death,  for  past 
and  future  services,  null  and  void.  It  was  held,  to  be  a  glaring  abuse  of  coufideiice,  and  the  Vice- 
Chancellor  enforced  with  spirit  and  energy  the  doctrine,  that  wherever  we  find  the  relation  of  em- 
ployer and  agent  existing  in  situations  in  which,  of  necessity,  much  confidence  must  be  placed  by 
the  employer  in  the  agent,  then  the  case  arises  for  watchfulness  on  the  part  of  the  court,  that  the 
confidence  shall  not  be  abused."  2  Kent's  Comm.  (5th  ed.)  483,  n.  a.  The  learned  Commenta- 
tor was  not,  of  course  aware,  when  he  wrote  the  above,  of  the  decision  supra,  in  the  same  case, 
by  Ihe  Lord  Chancellor ;  otherwise  he  would  have  referred  to  it  as  a  masterly  exposition  pf  his  own 
doctrine.  See  the  later  case  (1843)  of  Gibnu  v.  Rus§ell,  2  Yo.  &  ColL  C.  C.  104,  which  wasaln 
the  case  of  a  medical  adviser,  cited  5  Russ-  11,  n.  1,  confirming  the  same  general  rule,  but  the  de- 
cision of  which  turned  so  much  upon  numerous  facts  and  minute  circumstances,  that  no  analysis 
of  it  was  then,  nor  will  be  now,  attempted.  The  editor  however  has,  in  his  note,  ibid,  hazarded 
some  strictures  on  that  decision.  See  further,  1  Sim.  4,  n.  1 ;  2  Sim.  Sl  Stu.  56,  n.  1 ;  4  Russ.  507,  n.  1. 
Age  and  bodily  infirmity,  merely,  without  other  attending  eircnmstancea,  are  not  sufficient  to  tovalt- 
date  an  act  Parker,  C.  J.  in  Famam  v.  Brook§t  9  Pick.  220,  states  the  law  as  follows : — *<  We 
understand  the  law  to  be,  that  no  degree  of  physical  or  mental  imbecility,  which  leaveathe  party 
lej^al  competeucy  to  act,  is  of  itself  sufficient  to  avoid  a  contract  or  settlement  with  him ;  but  if 
advantage  is  taken  of  his  weakness  to  draw  from  him  a  contract  or  settlement  which  is  unfavora- 
ble, by  misrepresentatioUf  imposition,  or  undue  influence^  such  contract  or  settlement  cannot  bo 
upheld  in  a  court  of  equity."  So,  McCoun,  V.  C.  says ;  <*  Aman  may  exhibit  weakness  and  folly 
in  entering  into  a  contract,  and  in  disposing  of  his  property: — lie  may  bind  himself  perfectly, 
(where  fraud  is  not  practised  upon  him,)  although  he  be  a  man  without  great  abilities,  if  he  have 
sufficient  ability  to  keep  himself  above  the  reach  of  a  commisuon  of  lonacy."  Siemm  y.  Wttam, 
3  Edw.  Ch.  Rep.  39. 
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pote  the  decision  of  the  Master  of  the  Rolls,  as  to  the  irregularity  of  the  ser- 
vice of  a  subpoena  for  costs,  out  of  the  jurisdiction  of  the  court ;  but  they 
contended  that  there  was  no  authority  or  principle  which  justified  a  decision 
that  service  of  a  subpoena  for  costs  upon  a  party  in  custody  was  irregular, 
and  that  it  was  every  day's  practice  to  serve  a  subpcsna  for  costs  upon  a  per- 
son in  the  custody  of  the  common  law. 

The  Lord  Chancellor  : — The  objection  here  is,  that  the  party  was  in 
illegal  custody,  and  that  the  author  of  the  illegal  custody  was  taking  advan- 
tage of  it 

Mr.  Purvisj  contra,  cited  Archbold's  Practice,  K.  B.  p.  77,  and  Reg.  Mich, 
term,  1 5  Car.  2,  sect.  2,  Wells  v.  Gurney,{a)  Wehh  v.  Dorwell,{b)  Reg.  E. 
T.  32,  G.  2,  1769,  1  Bott's  Crown  Office  and  Sessions  Practice,  426,  Rex  r. 
Blak€.{c) 

•Mr.  Wakefield,  in  reply.  [•281] 

The  Lord  Chancellor  :-*1  am  called  upon  to  decide  this  case 
in  the  absence  of  any  authority  applicable  to  it  on  either  side ;  and  if  I  had 
any  expectation  of  finding  such  authority,  I  would  postpone  my  decision. 
At  present,  however,  I  think  the  case  is  very  clear.  I  think  this  attachment 
is  bad  upon  general  principle,  and  with  reference  to  the  practice  of  this  court. 
The  general  principle  is,  that  the  author  of  wrong,  who  has  put  a  person  in 
a  position  in  which  he  had  no  right  to  put  him.  shall  not  take  advantage  of 
that  illegal  act ;  and  the  court  would  not  allow  a  party  to  take  advantage  of 
that  illegal  act  even  although  he  were  not  himself  the  author  of  it.[l] 

It  being  admitted,  in  the  present  case,  that  the  custody  was  an  illegal  cus- 
tody, of  which  the  party  who  made  the  demand  was  himself  the  author,  it  is 
no  answer  to  that  to  say  that  you  may  serve  the  subpoena  for  costs  upon  a 
person  in  a  particular  custody.  That  means  a  custody  in  which  he  is  not 
improperly  placed  ;  and  further,  it  is  not  a  custody  in  which  he  is  placed  by 
the  party  himself.  I  therefore  think  this  is  an  attempt  to  take  advantage  of 
a  man's  own  wrong ;  and  that,  if  it  were  allowed  to  succeed,  it  would  lead 
to  great  irregularity  and  injustice.  4 

Upon  the  other  ground,  namely,  the  practice  of  this  court,  I  am  also  of 
opinion  that  this  attachment  cannot  stand.  The  practice  of  this  court  does 
not  permit  an  attachment  to  issue  upon  a  mere  order  to  pay.  There  must  be 
an  intermediate  proceeding,  for  the  purpose  of  giving  the  party  an  opportuni- 
ty of  complying  with  the  order ;  and  the  court  therefore  requires 
that  he  'should  be  serve^  with  a  subpcena,  and  that  a  demand  should  [•282] 
be  made  upon  him  ;  for  it  is  obvious  that  he  may  have  the  means  of 
payment.  Now  I  cannot  think  that  the  order  can  have  been  executed 
in  a  proper  mode,  if  the  party  obtaining  it  has  prevented  the  other  party 
from  having  the  means  of  complying  with  it. 

(«)  8  R  4&  C.  769.  (6)  BanM,  400.  (e)  4  B.  &  Ad.  353. 

[1]  Am  to  the  latter  clauie  of  the  above  aentence,  aee  what  ie  eaid  by  Wigram,  V.  C.  (who 
doobCa  its  anthenticitji)  Woodward  t.  Conebeer,  1  Hare  299 ;  cited  1  Bear.  79,  n.  1. 

ToL.  IT.  2? 
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If,  therefore,  there  bad  been  no  general  principle  applicable  to  arrests  in 
this  court,  and  in  all  courts,!  think  there  would  be  enough  upon  the  practice 
of  this  court  to  show  that  this  attachment  must  be  set  aside.[2] 

The  order  for  the  attachment  must  be  discharged  with  costs. 

Mr.  Wakefield  applied  that  the  costs  which  the  defendant  was  now  order, 
ed  to  pay  might  be  set  off  against  the  costs  due  to  the  plaintiff,  for  which  the 
subpcBua  had  issued,  and  the  Lord  Chancellor  acceded  to  his  application. 


Price  v.  Dewhurst. 


1839 :  Janaary  31 ;  Febroary  13. 

The  common  undertaking,  upon  an  appeal,  to  pay  such  costa  (if  any)  as  the  court  thall  think  fit 

to  award  in  respect  of  any  proceedings  had  since  the  decree,  applies  only  to  costs  incurred  In 

tlie  prosecution  of  the  decree,  and  not  to  the  costs  of  the  appeal. 

The  Lord  Chancellor's  decision  in  this  cause,  dismissing  the  appeal  with 
costs,  has  been  reported  in  a  former  part  of  this  volume.(a) 

When  the  petition  of  appeal  was  presented,  the  Lord  Chancellor 
[*2S3]  made  the  usual  order  upon  it,  that  it  should  *be  set  down  to  be  heard, 
on  the  petitioner,  or  his  clerk  in  court,  ''  subscribing  the  petition,  and 
thereby  consenting  to  pay  such  costs  (if  any)  as  the  court  should  award  in 
respect  of  any  proceedings  had  since  the  decree,  and  upon  his  depositing  20/. 
with  the  registrar."  The  appellant  himself  resided  out  of  the  jurisdiction  ; 
but  his  clerk  in  court  subscribed,  in  his  own  name,  an  undertaking  at  the 
foot  of  the  petition,  in  the  form  above  stated,  before  the  appeal  was  set  down. 

Mr.  Wigram  now  moved,  on  behalf  of  the  respondents,  that  their  costs  of 
the  appeal,  which  had  been  taxed  at  50/.  2^.,  might  be  paid  by  the  appellant's 
clerk  in  court.  He  referred  to  the  42d  of  Lord  Lyndhurst's  orders,  and  re- 
lied upon  the  terms  of  the  order  and  undertaking  at  the  foot  of  the  petition, 
as  being  quite  explicit  and  unequivocal,  and  as  creating  a  personal  liability  on 
the  party  by  whom  the  undertaking  was  signed ;  Pell  v.  Steph€ns,{b)  The 
practice  of  some  clerks  in  court,  who,  wiih  a  view  to  escape  this  very  liabili- 
ty, signed  it  in  the  following  form, — "I  consent  for  the  appellant  A.  B.,  as  his 
clerk  in  court,"  though  not  resorted  to  in  this  instance,  showed  what  was  the 
understanding  in  the  six-clerks'  office. 

Mr.  Sharpe,  contra : — The  undertaking  is  not  to  pay  the  costs  of  the  appeal, 
but  "  such  costs,  if  any^  as  the  court  shall  award  in  respect  of  any  proceedings 
had  since  the  decreed"  It  applies,  therefore,  in  terms,  to  such  costs  only  as  may 
be  incurred  between  the  making  of  the  decree  and  the  hearing  of  the  appeal,  and 
it  was  intended  to  guard  against  the  mischief  which  the  party  in  pos- 
[*284]    session  of  and  working  *the  decree  might  sustain,  from  the  delay  of  his 

(a)  See  p.  76,  supra.  (&)  3  Mylne  &  Keen,  334. 

[2]  Vide  Lewii  v.  Evam,  Cr.  &  Fb.  264 ;  Woodwmrd  ?.  Conehter,  1  Hare,  297. 
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adTersary  in  prosecuting  an  appeal.  That  mischief  was  particularly  ob- 
served upon  by  Lord  Hardwicke  in  Cunyngham  v.  Cunynghafn^{a)  and 
his  Lordship's  observations  in  that  case  probably  led  to  the  practice  of  requi- 
ring this,  which  Lord  Eldon,  in  Vowles  v.  Young^{b)  calls  "  the  modern  un* 
dertaking  upon  a  rehearing."  Mr.  Yesey,  in  his  note  to  the  latter  case,  and 
Mr.  Beames,  in  his  collection  of  the  orders  of  the  court,(c)  refer  the  practice 
to  some  general  order ;  but  no  such  general  order  can  be  found  ; — the  orders 
which  they  cite  relating  only  to  the  costs  of  appeals,  and  not  to  intermediate 
costs.  Besides,  the  clerk  in  court,  who  was  anciently  no  more  than  the  soli- 
citor of  the  party,  merely  signs  the  undertaking  as  an  officer  of  the  court,  and 
as  the  agent  and  on  the  behalf  of  his  client;  not  for  the  purpose  of  making 
himself  personally  responsible. 

The  Lord  Chancellor  said,  that  before  determining  the  question,  he 
should  cause  the  general  order  to  be  searched  for,  and  also  direct  an  inquiry 
into  the  practice. 


The  Registrar,  Mr.  Colville,  subsequently  informed  the  court  that  after  the 
most  diligent  search  no  such  general  order  as  that  referred  to  could  be  found. 
He  also  handed  up  a  note,  stating  the  course  which  had  been  followed  in  a 
number  of  appeals,  from  the  time  of  Lord  Hardwicke  downwards ;  from 
which  it  appeared,  that  the  undertaking  in  question  had  been  first  introduced 
about  the  year  1757 ;  but  that  for  upwards  of  twenty  years  afterwards, 
and  even  in  the  time  of  Lord  *ThurIow,  the  practice  had  been  by  [*285] 
no  means  settled  or  uniform. 


Feb.  13. — The  Lord  Chancellor: — I  suppose  that  no  further  informa- 
tion can  be  procured  upon  this  subject.  It  turns  out  that  there  is  a  mistake  in 
the  note  to  the  case  of  Vowles  v.  Young,  there  being  no  such  general  order 
as  that  which  is  there  referred  to ;  and  it  is  to  be  observed  that  Lord  Eldon, 
in  his  remarks  in  that  case,  refers,  not  to  any  general  order,  but  to  the  prac- 
tice. Now  what  was  the  mischief  to  be  remedied  by  the  present  form  of  un- 
dertaking ?  It  i^'Very  distinctly  explained  in  Cunyngham  v.  Cunyngham, 
The  mischief  consisted  in  the  expenses  incurred  in  prosecuting  the  decree, 
to  which,  by  delaying  his  appeal,  the  appellant  exposed  his  adversary  ;  Lord 
Hardwicke  evidently  speaking  of  costs  over  which,  on  a  rehearing,  he  had  no 
jarisdiction.  Then  we  have  the  authority  of  Lord  Eldon,  in  a  case  in  which 
he  speaks  of  what  he  calls  the  modern  undertaking,  saying  that  it  is  to  meet 
the  mischief  complained  of  by  liOrd  Hardwicke  iti  Cunyngkamv,  Cunyng- 
kam.  And  when  I  look  at  the  language  of  the  undertaking,  I  think  I  am 
bound  to  hold  that  the  undertaking  extends  and  applies  only  to  such  costs  as 
may  have  been  incurred  in  the  prosecution  of  the  decree. 

Motion  refused  with  costs. 

(c)  Aaibi  89.  (&)  9  Vm.  173.  (c)  BeftiBM*  Ord.  45S,  459,  and  461,  nolo. 
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[*286]  •LiDBETTER   V.   LoNG. 

1839 ;  Mareh  37. 

A  bill  may  be  demnired  to,  as  a  whole,  for  want  of  parties,  if  any  part  of  the  relief  prayed  is  each 

as  cannot  be  granted  iu  the  absence  of  a  person  who  is  not  made  a  party  to  the  bill. 
When  |i  demurrer  for  want  of  parties  is  allowed,  with  leave  to  amend,  the  plaintiffdoes  not,  by  nn- 

dertaking  to  amend,  preclude  himself  from  appealing  against  the  allowance  of  the  demurrer. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  allowing  a  de- 
murrer. 

The  facts  of  the  case,  as  stated  in  the  bill,  were,  that  the  defendant  being 
the  lessee  of  land  under  a  covenant  to  build  upon  it,  and  having  mortgaged 
it  to  the  plaintiff  before  the  buildings  were  completed,  and  a  forfeiture  hav- 
ing subsequently  been  incurred  in  consequence  of  the  non-completion  of  the 
buildings  within  the  period  specified  by  the  lease,  a  written  agreement  was 
made  between  the  plaintiff,  the  defendant,  and  the  lessor,  by  which  the  plain- 
tiff, at  the  request  of  the  defendant,  contracted  with  the  lessor  to  finish  the 
buildings,  and  to  pay  the  rent  in  arrear,  and  also  to  pay  the  growing  rents 
during  the  continuance  of  the  plaintiff's  security  and  to  give  notice  to  the 
lessor  of  any  transfer  of  the  security;  and  the  lessor  contracted  with  the 
plaintiff  to  waive  the  forfeiture,  and  also,  at  the  request  of  the  plaintiff  and 
with  the  consent  of  the  defendant,  to  grant  a  new  lease  to  the  plaintiff  for  the 
residue  of  the  term  granted  by  the  original  lease,  in  case  all  the  covenants 
should  have  been  performed,  in  the  event  of  the  plaintiff  having  procured  a 
release  of  the  equity  of  redemption  from  the  defendant,  or  having  become  the 
absolute  owner  of  the  leasehold  premises. 

The  bill  alleged  that  the  plaintiff  had  proceeded  to  complete  the  buildings ; 
and  that  in  so  doing,  and  in  paying  the  arrears  of  rent,  and  in  keeping  up  in- 
surances, and  otherwise  maintaining  his  mortgage  security,  he  had  expended 

considerable  sums  of  money. 
[•287]  'The  prayer  of  the  bill  was,  that  the  plaintiff  might  be  declared 
to  be  entitled  to  a  charge  upon  the  mortgaged  premises  for  the  mo- 
neys expended  by  him  in  completing  the  bnildings,  and  in  paying  the  ar- 
rears of  rent,  and  in  keeping  up  the  insurances,  and  the  other  charges  before 
mentioned,  with  interest ;  and  that  an  account  might  be  taken  of  what  was 
due  to  the  plaintiff  for  principal  and  interest  upon  his  mortgage  security,  and 
in  respect  of  the  moneys  so  expended ;  and  that  the  defendant  might  be  de- 
creed to  pay  what  should  be  so  found  due,  by  a  day  to  be  appointed  by  the 
court;  or  that,  in  default  thereof,  the  defendant,  and  all  persons  claiming  un- 
der him,  might  be  foreclosed,  and  might  deliver  up  all  deeds  and  papers  to 
the  plaintiff;  and  that  the  plaintiff  might  be  declared  to  be  absolutely  enti- 
tled to  the  benefit  of  the  before  mentioned  agreement,  and  to  the  new  lease  of 
the  premises  thereby  agreed  to  be  granted  to  the  plaintiff  by  the  lessor,  with 
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the  consent  of  the  defendant ;  and  that  the  defendant  might  be  directed  to  join 
in  such  new  lease,  or  in  such  deed  or  instrument  as  might  be  necessary  for 
giving  effect  to  the  said  agreement. 

The  defendant  demarred  Co  this  bill,  as  a  whole ;  assigning,  as  grounds  of 
demurrer,  first,  multifariousness ;  and,  secondly,  the  absence  of  the  lessor  as 
a  party. 

The  Yice-Chancellor  allowed  the  demurrer,  but  gave  leave  to  amend. 

Mr.  Wakefield  and  Mr.  iS/one,  in  support  of  the  uppea],  contended  that  the 
bill  was  not  demurrable  upon  either  of  the  grounds  alleged ;  and,  as  to  the 
second  ground,  they  urged  that  the  bill  sought  to  enforce  the  defendant's 
concurrence  in  such  lease  as  the  lessor  might  grant  to  the  plaintiff, 
and  not  to  compel  the  lessor  to  grant  *such  lease  ;  and  that,  at  alt  [*288] 
events,  the  lessor's  being  a  party  was  not  essential  to  the  relief  ask-  * 
ed  by  the  first  and  most  material  part  of  the  prayer  of  the  bill,  namely,  the 
foreclosure ;  and  that  if  the  plaintiff  should,  at  the  hearing  (as  he  probably 
wouldt)  waive  the  other  part  of  his  prayer,  it  could  not  be  said  that  the  les- 
sor's presence  was  essential  in  order  to  enable  the  court  to  make  a  decree 
upon  the  bill  as  it  at  present  stood. 

The  Lord  Chancellor  said  that  the  bill  was  defective  for  want  of 
the  lessor  as  a  party.  The  bill  prajred,  in  fact,  a  specific  performance  of  an 
agreement  to  which  the  lessor  was  a  party ;  and  although  that  might  not  be 
a  material  part  of  the  plaintiff's  case,  yet  it  was  part  of  the  relief  prayed ;  and 
the  question  roust  be  whether,  upon  the  relief  prayed,  the  cause  could  pro- 
ceed iu  the  lessor's  absence. 

Order  affirmed,  with  an  extension  of  time  for  amending.[l] 

Mr.  Wigratn  and  Mr.  Heathfield  were  to  have  supported  the  demurrer. 


Before  the  appeal,  the  Vice-Chancellor's  order  had  been  drawn  up,  contain- 
ing the  plaintiff's  undertaking  to  amend  within  three  weeks. 

Mr.  Wiffram  took  a  preliminary  objection,  that  the  plaintiff  having  acqui- 
esced in  the  Vice-Chancellor's  order  by  undertaking  to  amend  his  bill,  could 
afterwards  a|^)eal. 

The  Lord  Chancellor  overruled  the  objection.[2J 

[1]  Vide,  The  Attorney  General  v.  The  Corporation  of  PooU,  ante,  17,  32,  n.  3. 
12]  Vide,  WeUeoley  y.  WeUesley,  post,  554. 
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[•289]    "'Between  Lake  Umpreville  Pic  ckrino,  Plaintiff;'  and  Edward 

Rowland  Pickering,  Defendant. 

1839 :  Jiin«,  29  ;  Jaly,  3,  5,  10. 

Where  leasehold  or  other  perishable  property  u  included  ia  a  gift  of  all  the  testator's  estate  and 
effects  to  one  persoD  for  life,  with  remainder  over  after  his  decease,  the  property  is  not  to  be 
coQverted  into  money  at  the  testator's  death,  if  the  will  contains  indications  of  an  intention 
that  the  tenant  for  life  should  enjoy  the  property  in  its  existing  state. 

Whether  a  devisee  in  remainder  of  leaseholds,  who  is  himself  the  executor  of  the  testator,  could, 
after  having  acquiesced  for  nearly  thirty  years  in  the  tenant  for  life's  receiving  the  rents,  insist 
that,  according  to  the  terms  of  th«  will,  the  property  ought  to  have  been  converted  immediately 
after  the  testator's  death,  ftksre. 

George  Andree  made  bis  will,  dated  the  4tb  of  December,  1800,  in  the 
following  terms : — 

**  I  entreat  and  direct  that  my  body  be  opened,  or  some  operation  perform- 
ed thereon,  by  a  surgeon,  to  ascertain  my  death.  I  direct  that  my  funeral 
shall  be  without  mutes,  horses,  and  every  useless  show  and  expense.  I  give 
to  my  dear  wife  Mary  100/.  for  mourning  and  immediate  expenses  ;  besides 
which,  in  lieu  and  satisfaction  of  and  for  the  provision  made  for  her  previous 
to  and  in  contemplation  of  our  marriage,  and  subject  to  and  after  payment  of 
my  debts,  and  the  sums  of  money  and  legacies  hereinafter  given,  and  such 
annuities  and  insurances  as  I  am  liable  to  pay,  I  give  and  bequeath  to  my 
said  wife  all  the  interest,  rents,  dividends,  annual  produce  and  profits,  use 
and  enjoyment  of  all  my  estate  and  effects  whatsoever,  real  and  personal,  for 
and  during  the  term  of  her  natural  life.  1  give  to  my  said  wife  all  my  wear- 
ing apparel  whatsoever,  to  be  disposed  of  at  her  discretion.  I  give  to  my 
brothers.  Dr.  John  Andree  and  Charles  Birbeck  Andree,  twenty  guineas  each, 
and  to  their  wives  five  guineas  each,  for  a  ring,  and  to  my  nephew  and  niece 

ten  guineas  each,  and  to  my  son-in-law  Lake  Umfreville  Pickering, 
[*290]    and  *my  daughter-in-law  Cordelia  Weld  Pickering,  ten  guineas  each, 

not  releasing  the  said  Lake  Umfreville  Pickering  from  any  sum  he 
doth  or  shall  owe  to  me.  I  give  to  my  said  brother  John  the  portraits  of  our 
late  father  and  mother.  I  give  to  Mr.  Benjamin  Skutt  five  guineas  for  a  ring. 
I  give  to  my  son-in-law  Edward  Rowland  Pickering  100  guineas  and  all  my 
books  (with  the  exception  after  mentioned,)  and  all  my  papers,  except  title 
deeds  and  securities,  and  I  give  to  him  absolutely  all  my  furniture,  fixtures, 
and  things  in  and  about  my  chambers  at  No.  8.  in  Staple  Inn,  and  I  give  to 
him,  his  heirs  and  assigns,  the  said  chambers,  with  the  garret,  cellar,  and  ap- 
purtenances to  the  same  belonging,  in  case  I  shall  surrender  the  same  to  him 
or  any  person  as  a  trustee  for  myself.  I  give  to  my  said  wife,  for  her  own 
absolute  use  and  benefit,  all  the  rest  of  my  household  furniture,  wine,  coals, 
and  other  stores,  linen  and  china,  and  fifty  volumes  of  my  books,  to  be  se- 
lected by  herself  (folios  excepted,)  but  only  the  use  for  her  life  of  my  plate 
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and  pictures.  I  giro  and  devise  unto  the  said  Edward  Rowland  Pickering, 
and  his  heirs,  all  manors,  messuages,  lands,  tenements,  and  hereditaments 
vhich  are  now  vested  in  me  alone  or  jointly  with  any  other  person  or  per- 
^ns  as  a  trustee,  but  nevertheless  upon  the  same  trusts  as  are  now  subsist- 
ing respecting  the  same  respectively ;  and  I  nominate  and  appoint  my  dear 
friends  David  Pike  Watts,  Esq.,  and  Lawrence  Oilson,  Esq.,  and  my  said  son« 
io-law  Edward  Rowland  Pickering,  esfecutorsof  this  my  will ;  and  1  request 
the  former  two  to  accept  each  a  ring  of  the  value  of  ten  guineas,  or  a  piece 
of  plate,  at  the  discretion  of  my  said  dear  wife.  I  direct  that  all  the  said 
legacies  be  paid  and  delivered  as  soon  as  my  be,  without  any  delay.  And, 
ai  the  decease  of  my  said  wife,  I  give,  devise,  and  bequeath  unto  my  said 
son-in-law  Edward  Rowland  Pickering  all  the  rest  and  residue  of 
my  estate  *and  effects  whatsoever,  both  real  and  personal ;  to  hold  [*291  ] 
to  him,  his  heirs,  executors,  administrators,  and  assigns  for  ever,  sub- 
ject as  aforesaid,  and  to  the  payment  of  such  sum  and  sums  of  money  as  I 
have  undertaken  or  shall  undertake  to  pay  after  my  said  wife's  decease ;  but 
if  the  said  Edward  Rowland  Pickering  shall  die  in  her  lifetime,  not  having 
married,  then  I  give  one-half  part  of  such  rest  and  residue  of  my  estate  and 
effects,  subject  to  the  payment  of  one-half  of  such  sum  and  sums  first  and 
last  above  alluded  to,  unto  my  nephew  John  Surel  Andree  and  my  niece 
Mary  Ann  Andree,  equally  to  be  divided  between  them,  to  hold  to  them  or 
the  survivor,  if  one  only  shall  survive  my  wife,  their,  his,  and  her  heirs,  exe- 
cutors, administrators,  and  assigns  for  ever.  1  will  that  my  executors  shall 
not  be  answerable  or  accountable  for  the  acts  or  defaults  of  each  other,  and 
that  they  shall  be  entitled  to  retain,  deduct,  and  be  paid  their  charges  and 
expenses  in  the  execution  of  the  trusts  of  this  my  will.  And  hereby  revok- 
ing all  former  wills  by  me  made,  I  declare  these  presents  to  be  my  last  wilt 
and  testament." 

The  testator  afterwards  made  a  codicil  in  the  following  words : — "  Being 
liable  to  pay  to  John  Cook,  of  Lei^h,  in  the  county  of  Essex,  clerk,  ihe  sum 
of  6(V.  a  year  during  the  term  of  his  natural  life,  now  I  hereby  expressly 
charge  and  make  payable  the  same  upon,  by,  and  out  of  all  lands,  tenements, 
and  hereditaments,  both  freehold  and  copyhold,  which  I  am  or  shall  be,  or 
which  I,  my  heirs  or  assigns,  shall  be  entitled  to,  situate  at  or  near  Stevenage, 
in  the  county  of  Herts ;  and  in  case  of  the  decease  of  John  Cleiidon,  assured 
by  me  in  the  Amicable  Assurance  Office,  during  the  lifetime  of  the  said  John 
Cook,  then  I  give  unto  my  executors  all  such  sums  of  money  as  shall  arise 
and  be  payable  by  and  from  the  said  society  on  the  decease  of  the 
said  *John  Clendon,  to  me,  my  executors,  administrators,  or  assigns,  [*292] 
upon  trust  thereout  from  time  to  time  to  pay  and  discharge  to  the  said 
John  Cook,  during  his  natural  life,  the  said  sum  of  602.  a  year  for  his  owu 
use  and  benefit.     Dated  this  21st  day  of  January,  1801." 

The  testator  died  on  the  4th  of  February,  1801,  and  his  will  was  proved 
by  the  defendant  alone. 
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The  plaintiff  and  the  defendant  were  eons  of  the  testator^s  widow  hj  a 
former  husband.  The  testator  was  possessed,  at  the  time  of  his  death,  of 
(amongst  other  particulars)  a  leasehold  bouse  in  the  Strand,  for  a  term,  of 
which  about  forty-six  years  were  unexpired,  and  which  house  was  uoder-Iet, 
and  produced  a  clear  annual  income  of  103/. ;  and  he  was  also  entitled  to  an 
annuity  of  100/.  for  the  life  of  one  George  Greene,  who  was  then  still  living. 
This  annuity  had  been  granted  by  Greene,  and  seenred  by  the  covenant  of 
William  Ward,  as  a  surety ;  and  when  the  testator  died,  arrears  amounting, 
as  the  plaintiff  alleged,  to  1597/.  5s.  &/.,  and,  as  the  defendant  stated,  to 
1622/.  5^.  8</.  were  due.  Greene  was  then  insolvent ;  and  Ward  had  died  in- 
testate, and,  as  it  was  then  believed,  insolvent. 

It  did  not  appear  that  the  testator  had  any  real  estate,  except  an  estate  pur 
axiter  vie,  the  rents  of  which  the  defendant  stated  that  the  testator's  widow 
received  so  long  as  it  lasted,  viz.  until  the  year  180S. 

The  testator  was  entitled,  pur  outer  vie^  to  the  dividends  of  a  sum  of  700/. 
consols,  the  dividends  upon  which  his  widow  received  until  the  life  dropped 

in  the  year  1808. 
[*293]  *The  defendant  converted  into  money  the  whole  of  the  testator's 
real  and  personal  estate,  except  the  leasehold  property  in  the  Strand 
and  the  annuity  and  its  arrears,  and  invested  the  produce  of  such  conversion, 
after  payment  of  debts,  funeral  add  testamentary  expenses,  and  legacies,  in 
the  public  funds ;  and  the  dividends  resulting  from  such  investment  were 
duly  paid  to  Mary  Andree,  the  testator's  widow,  during  her  life. 

From  the  time  of  the  testator's  death  until  the  24th  of  June  1830,  the 
widow  received,  with  the  defendant's  concurrence,  the  rents  of  the  house  in 
the  Strand. 

In  the  year  1826,  the  defendant  discovered  that  Ward,  the  surety  for  the 
payment  of  the  annuity,  had  not  died  insolvent,  as  had  been  supposed,  and 
that  there  was  reason  to  believe  he  had  left  assets  sufficient  to  pay  the  ar- 
rears; and,  accordingly,  the  defendant  in  the  year  1827,  instituted  a  suit  in 
chancery,  in  the  names  of  himself  and  the  testator's  widow,  against  Ward's 
representative;  and  under  the  decree  made  in  that  suit,  the  defendant  in  the 
present  cause  obtained  payment,  on  the  28th  of  August,  1830,  of  the  sum  of 
4047/.  5^.  8(2.  for  arrears  of  the  annuity  up*  to  the  month  of  June,  1825,  when 
Greene,  the  grantor,  had  died. 

After  these  arrears  of  the  annuity  had  been  recovered,  the  defendant  repre- 
sented to  the  widow  that  according  to  an  opinion  of  Mr.  Bell,  which  he  had 
taken,  it  appeared  that  she  ought  not  to  have  received  the  rents  of  the  lease- 
hold house  in  the  Strand,  but  that  the  house  should  have  been  sold  imme- 
diately after  the  testator's  death,  and  that .  she  should  have  received  the  di- 
vidends which  would  from  time  to  time  have  arisen  from  an  invest- 
[*294]  ment  in  the  funds  of  the  produce  of  such  sale ;  and  *that,  with  re- 
spect to  the  annuity,  the  arrears  due  at  the  testator's  death  ought  to 
be  considered  as  having  been  then  invested  in  the  funds,  and  that  she  was 


CASES  IN  CHANCERY.  294 


1839. — Piekeriogr  y.  Pickering. 


entitled  to  receive  such  a  sum  as  would  have  been  produced  by  the  dividends ; 
and  that  a  sum  of  money  equal  to  the  value  of  the  annuity  at  the  time  of  the  tes- 
tator's death  should  be  considered  to  have  been  then  invested  in  the  fund.s,  and 
that  the  widow  was  entitled  to  a  sum  of  money  equal  to  the  dividends  which 
would  have  accrued  upon  such  investment  if  made.  A  statement  of  account, 
proceeding  upon  these  principles,  was  made  out  by  the  defendant  as  to  the 
leasehold  house  and  the  annuity ;  and  a  memorandum  at  the  foot  of  it,  in  the 
following  words,  was  signed  by  the  widow  and  the  defendant ; — "  7th 
October,  1830.  We  do  hereby  declare  that  this  account  is  approved  by  us, 
and  that  the  same,  as  to  the  moneys  therein  referred  to,  contains  our  agree- 
ment in  respect  thereof,  and  which  we  do  hereby  confirm.  Mary  Andree, 
Edward  Rowland  Pickering." 

The  widow  at  the  same  time  gave  the  defendant  a  receipt  in  the  following 
form : — "  Received,  this  7th  day  of  October,  1830,  of  Edward  Rowland  Pick- 
ering, i'lsq.,  the  sum  of  488/.  lOs,  6d.,  the  balance  of  the  account  hereunto 
annexed,  and  in  full  for  all  my  claims  and  demands  for  or  on  account  of  the 
several  sums,  moneys,  and  things  therein  stated,  mentioned  or  referred  to, 
save  and  except  only  as  to  the  rent  of  the  house  in  the  Strand  therein  men- 
tioned, and  which  I  am  to  receive  as  heretofore.     Mary  Andree." 

At  this  time  the  widow  was  upwards  of  eighty-six  years  of  age.  She  died 
on  the  17th  of  July,  1836,  having  appointed  the  plaintiff  her  executor;  and 
be  proved  her  will. 

^he  bill  insisted  that  the  account  so  settled  as  before  mentioned    [*&93J 
iras  settled  and  signed  by  the  widow  under  the  influence  of  misre- 
presentatious  on  the  part  of  the  defendant ;  and  it  prayed  a  declaration  that 
the  account  was  not  a  valid  or  binding  settlement  of  accounts  between  them ; 
and  that,  upon  the  true  construction  of  the  will,  the  widow  was  entitled,  du- 
ring her  life  to  receive  the  whole  of  the  rent  of  the  leasehold  house,  and  that 
she  was  entitled  to  the  whole  of  the  payments  of  the  annuity  which  accrued 
due  after  the  testator's  death  ;  and  it  prayed  an  account  and  payment  of  so 
mnch  of  the  before- mentioned  sum  of  4047/.  6^.  Sd.  as  was  received  in  re- 
spect of  arrears  of  the  annuity  accrued  due  after  the  testator's  death  upon  the 
principle  of  giving  credit  to  the  defendant  for  the  before-mentioned  sum  of 
4882. 105. 6d.  paid  to  the  widow  on  the  settlement  of  the  account  of  the  7th  of 
October,  1830,  and  an  account  and  payment  of  interest  upon  the  residue  of 
the  sum  of  4047/.  5^.  8d.  from  the  receipt  of  that  sum  to  the  widow's  death  ; 
and  that  if  it  should  be  held  that  the  accounts  between  the  defendant  and  the 
widow  ought  to  have  been  taken  upon  the  defendant's  principle,  or  that  the 
fhintiff  wos  now  precluded  from  insisting  to  the  contrary,  then  that  the  plain- 
tiff might  be  at  liberty  to  surcharge  and  falsify  the  account  of  October,  1830, 
by  charging  the  defendant  with  the  amount  of  the  dividends  from  the  month 
of  Jooe,  1825,  to  the  widow's  death,  upon  the  sum  of  consols,  which  by  such 
aceount  it  was  estimiited  that  the  value  of  the  annuity  at  the  testator's  death 
Vol.  IV.  23 
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would  have  purchased ;  and  that  the  defendant  might  be  ordered  to  pay  to 
the  plaintifiMhe  amount  of  such  dividends  accordingly. 

Evidence  having  been  taken,  the  cause  was  heard  before  the  Master 
['296]  of  the  Rolls,  who,  by  his  decree,  declared  *that  the  account  of  the  7th 
of  October,  1830,  was  not  a  binding  and  valid  settlement  of  accounts 
between  the  widow  and  the  defendant,  and  that  it  ought  to  be  opened  and  set 
aside :  and  that,  according  to  the  true  construction  of  the  will,  the  widow 
was  entitled,  during  her  life,  to  receive  the  whole  of  the  rents  of  the  leasehold 
house  in  the  Strand,  and  that  sbe.was  also  entitled  to  the  whole  of  the  pay- 
ments of  the  annuity  of  100/.  which  accrued  due  after  the  testator's  death, 
and  was  also  entitled,  for  her  life,  to  receive  the  interest  of  the  sums  received 
in  respect  of  the  arrears  of  that  annuity  which  accrued  due  in  the  lifetime  of 
the  testator.  The  decree  then  proceeded  to  direct  certain  accounts  to  be  taken 
upon  the  footing  of  the  before-mentioned  declaration ;  and  it  ordered  that  the 
master  should  compute  interest  at  four  per  cent,  upon  the  balance  which  he 
should  find  due  from  the  defendant  in  respect  of  the  arrears  of  the  annuity 
accrued  due  in  the  lifetime  of  the  testator  from  the  time  at  which  the  defend- 
ant received  such  arrears  to  the  time  of  the  widow's  death.  The  defendant 
was  ordered  to  pay  the  plaintiff 'is  costs  of  the  suit.[l] 

From  this  decree  the  defendant  appealed,  insisting  that  the  bill  ought  to 
have  been  dismissed  with  costs. 

The  Solicitor  General^  Mr.  THnnep  and  Mr.  Sharpe^  for  the  plaintiff. 

Mr.  Wigram,  Mr.  Richards^  and  Mr.  Lloyd^  for  the  defendant. 

Upon  the  question  of  law  involved  in  the  case,  the  following  authorities 
were  referred  to ; — Hown  v.  Earl  of  Darimauih,{a)  Livesey  v. 
[*297]    Livesey^{b)  Collins  v.  Collinsj{c)  *Alcock  v.  Sloper^ifi)  Beihune  v. 
Kenedy, {e)  Mills  v.  Mills.{g) 


July  10. — The  Lord  Chakcellor  [after  referring  to  the  facts  of  the 
case  and  stating  that  the  evidence  clearly  showed  that  the  agreenient  could 
not  stand,  proceeded  as  follows] : — 

That  brings  it  to  the  question  upon  the  will,  and  the  first  question  upon 
the  will  is,  whether  this  alleged  account  was  taken  at  any  reasonable  time 
after  the  death. 

The  death  happened  in  the  year  1801,  and  the  alleged  agreement  is  of  the 
year  1 830. 

The  son  was  the  executor.  The  mother  was  tenant  for  life.  The  proper- 
ty, so  far  as  it  was  affected  by  the  arrangement  made  in  the  year  1830,  is  a 
leasehold  house  in  the  Strand,  and  what  was  then  supposed  to  be  a  lost  pro- 
perty, an  annuity  payable  by  a  parly  from  whom  nothing  had  been  received 

(a)  7  Yes.  137.  (6)  3  Ran.  287.  (c)  3  Mylne  &  Keen,  703. 

{d)  3  Mylne  &  Keen,  699.      (e)  1  Mylne  &  Crai^r,  114.      {g)  7  Sim.  501. 

[Ij  The  case  before  the  Master  of  the  Rolls  is  reported,  3  Bt a?.  31. 
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for  a  great  number  of  years,  and  who  was  supposed  to  be  insolvent.  So  far, 
therefore,  as  the  property  was  producing  anything,  it  consisted  of  a  leasehold 
house,  of  which  the  son,  as  executor,  was  legally  possessed,  and  of  which  he 
bad  himself  received  the  rents — or  permitted  his  mother  to  receive  the  rents 
—from  the  year  1801  to  the  year  1830^  and  in  the  year  1830  he  conceives  the 
idea  that  she,  being  tenant  for  life,  ought  not  to  have  received  tlie  rents,  but  that 
the  house  should  have  been  sold,  and  the  interest  of  the  produce  paid  to 
his  mother  for  her  'life.  Now,  without  adverting,  at  present,  to  the  [*298] 
length  of  time  which  elapsed  before  he  made  this  demand,  during  all 
wliich  period  he  permitted  his  mother  to  receive  the  rents,  or  received  them 
bimaelfj  and  paid  them  to  his  mother, — the  question  is  upon  the  construction 
of  the  will. 

Very  nice  distinctions  have  been  taken,  and  must  have  been  taken,  in  de- 
termining whether  the  tenant  for  life  is  to  have  the  income  of  the  property 
in  the  state  in  which  it  is  at  the  time  of  the  testator's  death,  or  the  income  of 
the  produce  of  the  conversion  of  the  pro|^rty.  The  principle  upon  which 
all  the  cases  on  the  subject  turn  is  clear  enough,  although  its  application  is 
not  always  very  easy. 

All  that  Howe  v.  Lard  Darmouth^^a)  Af  cided— and  that  was  not  the  first 
dfxision  to  the  same  effect — is  that,  where  the  residue  or  bulk  of  the  proper* 
ty  is  left  en  mctsse^  and  it  is  given  to  several  persons  in  succession  as  tenants 
for  life  and  remainder-men,  it  is  the  duty  of  the  court  to  carry  into  effect  the 
apparent  intention  of  the  testator.  How  is  the  apparent  intention  to  be  as- 
certained, if  the  testator  has  given  no  particular  directions?  If,  although  he 
has  given  no  directions  at  all,  yet  he  has  carved  out  parts  of  the  property  to  be 
enjoyed  in  strict  settlement  by  certain  persons,  it  is  evident  that  the  property 
must  be  put  in  such  a  state  as  will  allow  of  its  being  so  enjoyed.  That  cannot 
be,  unless  it  is  taken  out  of  a  temporary  fund  and  put  into  a  permanent  fund. 

But  that  is  merely  an  inference  froip  the  mode  in  which  the  pro- 
perty is  to  be  enjoyed,  if  no  direction  is  *given  as  to  how  the  pro-  [^299] 
perty  is  to  be  managed.  It  is  equally  clear  that,  if  a  person  gives  cer- 
tain property  specifically  to  one  person  for  life,  with  remainder  over  after- 
wards, then,  although  there  is  a  danger  that  one  object  of  his  bounty  will  be 
defeated  by  the  tenancy  for  life  lasting  as  long  as  the  property  endures,  yet 
there  is  a  manifestation  of  intention  V'hich  the  court  cannot  overlook. 

If  a  testator  gives  leasehold  property  to  one  for  life,  with  remainder  after- 
wards, he  is  the  best  judge  whether  the  remainder-roan  is  to  enjoy.  The  in- 
tention is  the  other  way,  so  far  as  it  is  declared,  and  the  terms  of  the  gift, 
as  a  declaration  of  intention,  preclude  the  court  from  considering  that  he 
might  have  meant  that  it  should  be  converted. 

Those  two  kinds  of  cases  are  free  from  difficulty,  but  other  cases  of  very 
gmi  difficulty  may  occur  in  which  it  may  be  very  doubtful  whether  the  tes- 

(a)  7  Vet.  137. 
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tator  has  left  property  specifically,  but  in  which  there  are  expressions  which 
raise  the  question  whether  the  property  is  not  to  be  enjoyed  specifically ;  for 
as  the  Master  of  the  Rolls  ap|)ears  to  have  observed  in  the  present  case,  the 
word  "  specific"  when  used  in  speaking  of  cases  of  this  sort,  is  not  to  be  takea 
csused  in  its  strictest  sense,  but  as  implying  a  question  whether,  upon  the 
whole,  the  testator  intended  that  the  property  should  be  enjoyed  in  specie. 
Those  are  questions  of  difficulty,  bfcause  the  court  has  to  find  out  what  was 
the  intention  of  the  testator  as  to  the  mode  of  management,  and  as  to  the 
mode  of  enjoyment. 

Of  all  the  cases  which  have  been  referred  to,  that  one  which  appears 

[*300]    to  me  to  be  most  near  the  present  is  the  *case  of  CoUins  v.  Cidlin8.{a) 

Alcock  V.  Sl(yper^{b)  which  was  also  cited,  is  not  so  much  in  point, 

because  there  the  testator  gave  to  one  person  for  life,  and  then  directed  that 

the  property  should  be  sold  after  his  decease. 

In  Collins  v.  Collins^  the  gift  was,  "  I  give  to  my  wife  Sarah  CoUins  all 
and  every  part  of  my  property  in  every  shape,  and  without  any  reserve,  and 
in  whatever  manner  it  is  situated,  for  her  natural  life ;  and  at  her  death  the 
property  so  left  to  be  divided  in  the  following  manner,  one-half  in  equal  pro- 
portions to  my  father  John  Collins,  and  so  on."  Now  there  is  no  direction 
there  for  conversion  :  there  is  a  gift  of  property  described  to  be  of  various 
qualities,  which  the  wife  is  to  have  for  her  life ;  and  after  her  death  it  is  to 
be  divided.  Sir  J.  Leach  was  of  opinion  that  there  was  a  sufficient  iudica- 
tion  of  intention  that  she  should  enjoy  the  property  in  specie. 

Now  it  appears  to  me  that  that  case  is  as  near  to  this  as  any  two  cases  can 
be  to  each  other  ;  because,  in  that  case  there  was  nothing  but  expressions  ap* 
plicable  to  a  particular  enjoyment  of  the  property.  Now,  in  this  will,  there 
are  expressions  referable  to  the  particular  descriptions  of  property  the  testator 
had.  There  is,  after  the  death  of  the  wife,  a  direction  that  it  shall  go  over 
to  a  particular  person,  but  there  is  that  which  makes  it  more  like  Ooliifis  v. 
Collins  than  like  any  other  case,  because  he  directs  it,  in  a  certain  event,  to 
be  divided. 

It  remains,  therefore,  to  see  what  expressions  there  are  in  this  will  which 
Iring  it  within  Collins  v.  Collins  ;  but  before  I  do  so  I  will  say  that  I  en- 
tirely concur  in  Collins  v.  Collins,  and  that  I  think  it  would  be  a 
[•301 J    Violation  of  the  testator's  intention  not  to  allow  the  wife  to  enjoy 
the  inc<fme  of  the  property  as  it  is. 
His  words  are,  "  subject  to  and  after  payment  of  my  debts,  and  the  sums  of 
money  and  legacies  hereinaifter  given,  and  such  annuities  and  insurances  as 
I  am  liable  to  pay,  I  give  and  bequeath  to  my  said  wife  all  the  interest,  rents, 
dividends,  annual  produce  and  profits,  use  and  enjoyment,  of  all  my  estate 
and  effects  wliatsoever,  real  and  personal,  for  and  during  the  term  of  her 
natural  life." 

(a)  2  Mylne  Si  Keen,  703.  (6)  2  Mylne  Sl  Keen,  699. 
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Well,  he  Ihen  gives  her  certain  specific  articles,  and  then  comes  a  clanse 
which  has  been  the  subject  of  observation  on  both  sides,  but  which  appears  to 
me  to  be  very  strong  in  favor  of  the  tenant  for  life : — 

*'  I  give  to  uay  said  wife  for  her  own  absolute  use  and  benefit  all  the  rest  of 
my  household  furniture,  wine,  coals,  and  other  stores,  linen  and  china,  and 
fifty  volumes  of  my  books,  to  be  selected  by  herself  (folios  excepted,)  but  only 
the  use  for  her  life  of  my  plate  and  pictures."  So  that  he  had  given  her  the 
enjoyaient  for  life  of  certain  property,  then  he  gives  certain  articles,  in  words, 
which  might  have  included  the  plate  and  pictures,  but  he  excepts  them,  and 
says  he  intends  that  they  should  fall  under  that  gift  in  which  he  gives  her 
the  nse  and  enjoyment  of  all  his  property. 

Then  he  says,  "  and  at  the  decease  of  my  said  wife  I  give,  devise,  and  be- 
queath imto  my  said  son-in-law,  Edward  Rowland  Pickering,  all  the  rest  and 
residne  of  my  estate  and  effects  whatsoever,  both  real  and  personal ;  to  hold 
to  him,  his  heirs,  executors,  administrators,  and  assigns  for  ever,  subject  as 
aforesaid,  and  to  the  payment  of  such  sum  and  sums  of  money  as  I  have  un- 
dertaken or  shall  undertake  to  pay  aRer  my  said  wife's  decease." 

*Now  he  had  not  given  the  rest  and  residue  of  his  estate  in  those    [*302J 
words  before.    He  gives  no  rest  and  residue  till  after  the  decease  of 
his  wife.     Was  it  rest  and  residue  at  his  death,  or  was  it  rest  and  residue  at 
his  wife's  death  }     We  must  look  at  the  words  of  the  will  for  the  purpose  of 
ascertaining  that.    Now  he  gives  at  her  decease ;  but  to  justify  the  defendant's 
construction  we  must  read  the  words  rest  and  residue  as  meaning  rest  and 
residue  at  his  own  death,  and  not  at  his  wife's.    It  might  be  very  different  if 
she  should  live  so  long  as  this  perishable  property  should  last.    <'  But  if  the 
said  Eldward  Rowland  Pickering  shall  die  in  her  lifetime,  not  having  mar- 
ried, then  I  give  one-half  part  of  such  rest  and  residue  of  my  estate  and  effects, 
subject  to  the  payment  of  one-half  of  such  sum  and  sums  first  and  last  above 
alluded  to,  unto  my  nephew  John  Surel  Andree,  and  my  niece  Mary  Ann 
Audree,  equally  to  be  divided  between  them,  to  hold  to  them  or  the  survivor, 
if  one  only  shall  survive  my  wife,  their,  his,  and  her  heirs,  executors,  admin- 
istrators, and  assigns  for  ever ;"  which  brings  it  precisely  within  Collins  v. 
CMins,    Then  there  is  a  codicil  which  is  only  important  as  it  shows  the  na- 
ture of  the  property,  and  how  unlikely  it  is  that  the  testator  intended  that  the 
property  should  all  be  immediately  converted. 
[His  Lordship  then  read  the  codicil.] 

So  that,  from  this  codicil,  we  have  this  fact,  namely,  that  there  was  an  an- 
nuity which  the  testator  was  liable  to  pay.  The  case  shows  that  there  was 
also  an  annuity  which  he  was  entitled  to  receive,  and  it  appears  he  had  in- 
sured a  particular  person's  life.  He  makes  a  specific  appropriation  of  what 
he  shall  so  receive.  He  might  sell  the  annuity  he  was  entitled  to  receive, 
bat  be  could  not  get  rid  of  the  annuity  he  was  liable  to  pay.  How 
*Yi  the  principle  of  Hcwe  v«  Lord  Dartmouth  to  be  carried  into  ef-  [*303J 
feet  as  to  tiaese  sums? 
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It  is  also  a  strong  indication  of  what  the  testatot*  himself  meant,  because 
he  says,  '*  subject  to  such  annuities  and  insurances  as  I  am  liable  to  pay,'' 
and  it  is  obvious  that,  if  the  property  were  all  onverted,  the  interest  of  the 
tenant  for  life  might  be  entirely  destroyed,  because  the  income  might  not  be 
enough  to  pay  the  annuity  and  the  insurances. 

.  It  is  often  very  difficult  to  carry  out  the  principle  of  Howe  v.  Lord  Dart- 
mouth. Here  was  the  annuity  for  many  years  not  paid  ;  the  tenant  for  life 
got  nothing  from  it.  It  was  not  saleable  ;  for  the  party  liable  to  pay  it  was 
supposed  to  be  insolvent.  Suppose  it  had  been  foreseen  that  it  would  ulti- 
mately be  recovered,  still  a  sum  of  money  payable  thirty  years  hence  cannot 
be  much  relied  on.    All  that  time  the  tenant  for  life  gets  nothing. 

The  only  way  in  which  justice  could  be  done  would  be  to  take  the  facts 
as  they  ultimately  turned  out,  and  see  what  was  the  value  before,  because 
that  was  all  that  the  remainder-man  was  entitled  to,  namely,  the  value  of  the 
property  convertible  thirty  years  hence. 

Great  injustice  would  be  done,  if,  where  there  is  nothing  in  the  will  but  a 
tenancy  for  life  and  a  remainder,  it  is  always  to  be  held  that  the  property  is 
to  be  at  once  converted.  Taking  the  principle,  therefore,  uniformly  adopted 
in  acting  upon  Howe  v.  TA^rd  Dartmouth,  namely,  taking  tliat  as  a  case  ap- 
plicable to  circumstances  such  as  occurred  in  that  case,  where  they  are  found 
to  exist,  and  not  controlling  cases  where  a  contrary  intention  is  to  be 
r*304]  found  in  the  will,  and  'considering  it  quite  as  well  settled  as  Howe 
v.  Lord  Dartmouth  itself  is,  that  when  you  find  an  indication  of  in- 
tention that  the  property  is  to  be  enjoyed  in  its  existing  Ptate,  it  shall  be  so 
enjoyed,  I  think  that  justice  could  not  be  done  if  the  principle  of  Howe  t. 
Lord  Dartmouth  were  applied  to  the  circumstances  of  this  case ;  and  I 
therefore  think  that  the  judgment  of  the  Master  of  the  Rolls  is  quite  right.f2] 

It  is  not  necessary  for  me  to  enter  into  a  consideration  of  what  should  be 
done  in  a  case  where  a  party  has  allowed  the  tenant  for  life  for  thirty  years 
to  enjoy  the  property  in  specie ;  where  he  has  thirty  years  acquiesced  in  the 
tenant  for  life's  enjoyment  of  it  in  specie,  he  himself  being  all  the  while  the 
proper  hand  to  receive  the  money.[3]  It  is  unnecessary  for  me  to  enter  into 
that  question,  because  the  question  raised  now  is  the  same  which  might 
have  been  raised  immediately  after  the  testator's  death,  and  arises  now  in  the 
same  manner. 

I  think,  therefore,  the  Master  of  the  Rolls  was  right.  There  was,  undoubt- 
edly, some  doubt  upon  the  will ;  and  if  the  case  turned  upon  the  construc- 
tion of  the  will  alone,  I  should  think  it  a  very  fair  case  for  appeal ;  but  when 
I  find  it  did  not  turn  on  this  will  only,  but  that  the  object  of  the  appeal  is 

[2]  A  number  of  cases  regarding  the  doctrine  of  converaion  are  referred  to  2  Beav.  514,  n.  (a) 
And  see  Johnson  v.  Woods,  id.  409  ;  Lichfield  v.  Baker,  id.  481  ;  Ooodenough  ?.  Tremamondo,  id. 
512 ;  Benn  ▼.  Dixon,  10  Sim.  638,  and  notes  1  and  2 ;  ibid.  639,  n.  2 ;  Vauhan  v.  Buckt  1  Phil- 
lips, 75 ;  Cttims  ▼.  Chauhtrt,  9  Paige,  160 ;  Harvey  v.  Harvey^  5  Beav.  134 ;  Caldteoti  v.  Calds^ 
eott,  1  Yo.  &  Coll.  C.  C.  3V2. 

[3J  Vide  Nicholson  T.  Hooper,  aatei  179. 
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also  to  establish  the  transaction  between  the  son  and  his  mother,  I  am  bound 
to  dismiss  the  appeal  with  costs. 


^Between  James  Suart  and  John  Simpson,  Plaintiffs;  and  John    [•SOS] 
Welch,  Thomas  Hudson,  and  Thomas  Postlethwaite,  De- 
fendants. 

1S38  :  December  15,  17,  20.    1839:  January  19. 

One  of  several  part  owners  of  a  ship,  acting  as  ship's  husband,  directs  a  broker  to  effect  an  insa* 
ranee  opon  the  entirety  of  the  ship.  A  loss  happens ;  and  the  insurance  money  beinf^  paid  to 
the  bfoker,  who  knew  what  other  persons  were  part  owners  of  the  ship,  one  of  the  other  part 
owners  demands  payment  of  his  proportion  of  the  insurance  money,  and  commences  an  action 
against  the  broker  to  recover  it ;  and  the  part  owner  who  directed  the  insurance  demands  pay- 
ment of  the  whole,  and  commences  an  action  to  enforce  such  demand  :  Held,  that  the  broker 
could  sostain  a  bill  of  interpleader  against  the  two  ciaimantii. 

The  bill  in  this  cause  sought  to  make  the  defendants  interplead  with  re- 
spect to  a  sum  of  435/.  5^.,  which  was  stated  to  be  the  proportion  of  the  mo- 
neys, recovered  upon  the  insurance  of  a  ship,  which  fell  to  the  defendant 
Postlethwaite's  share,  as  one  of  her  owners,  but  was  claimed  by  the  other 
defendants. 

In  the  month  of  November,  182S,  the  plaintiffs  carried  on  business  in  part- 
nership in  London,  as  insurance  brokers,  and  the  defendants  Welch  &  Hud- 
son carried  on  business  in  partnership  at  Liverpool,  as  merchants,  brokers, 
general  agents,  and  ship-owners. 

In  the  month  of  November,  1828,  the  defendants  and  one  Oliver  Toulmin 
Roper  were  the  owners  of  a  ship  called  the  James,  in  the  following  propor- 
tions, viz.  Welch  &  Hudson  owned  seven  sixteenths,  Roper  six  sixteenths, 
and  Postlethwaite  three  sixteenths.  Welch  &  Hudson  were  the  managing 
owners  and  ship's  husbands,  and,  in  the  month  of  November,  1828,  they 
employed  the  plaintiffs,  who  knew  that  the  three  defendants  and  Roper  were 
interested  in  the  vessel,  to  effect  insurances  upon  the  vessel  and  her  freight ; 
and  the  plaintiffs  insured  the  ship  and  freight  accordingly.  The  ship  was 
lost,  and  considerable  sums  were  recovered  by  the  plaintiffs  upon  the  policies 
of  insurance. 

•In  the  mean  while,  the  following  correspondence  took  place.  [•SOO] 

On  the  14th  of  May,  1829,  the  plaintiffs  wrote  to  Welch  &  Hud- 
son as  follows : — 

"  London,  Wh  May,  1829. 
"Messrs.  Welch  &  Hudson, 
"  Dear  Sirs, — We  duly  received  your  much  esteemed  favor  of  the  12th  in- 
stant, and  we  are  sorry  indeed  to  hear  so  lamentable  an  account  of  the  James. 
We  had  a  report  here  a  few  days  since  that  she  was  condemned,  sold,  and 
broken  ap,  but  no  one  could  believe  it.    The  underwriters  and  the  Royal 
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Exchange  Company  are  anxious  to  see  the  papers,  and  particulars  how  the 
nriischief  happened  ;  and  please  inform  them  how  much  was  insured  in  all, 
by  whom,  and  the  particulars  of  the  shares  held  by  each  owner,  as  the  forms 
of  the  company  require  this  should  be  done,  and  we  are  anxious  to  save  time : 
and  please  say  also  if  any  thing  was  uninsured  either  on  vessel  or  cargo ; 
and  a  copy  of  the  manifest  of  the  latter,  that  we  may  be  fully  prepared  with 
all  the  needful  information  without  our  having  to  trouble  you  again :  and 
from  what  we  have  this  day  understood,  Captain  Searchwell  had  best  remain 
at  Liverpool  for  the  present,  that  the  underwriters  may  send  for  him  to  Lon- 
don, if  needful.  They  cannot  account  for  there  being  no  proceeds  of  ship  in 
any  way.  There  is  no  similar  case  in  the  remembrance  of  any  one  here, 
from  Fayai  or  any  place  so  near  home  from  whence  the  needful  assistance 
could  be  obtained.    And  waiting  your  reply, 

"  We  remain  with  great  and  sincere  respect, 

"  Dear  Sirs, 
"  Yours  always  very  truly, 

"  Suart  ^  Simpson^ 

[•307]        'On  the  same  day  (viz.  the  14th  of  May,  ]  829,)  Roper  wrote  to  the 
plaiotiff  Simpson  in  the  following  terms : — 

'^  I  yesterday  received  a  letter  from  Welch  6l  Hudson,  informing  me  that 
Captain  Searchwell  and  his  crew  had  arrived  in  Liverpool  on  the  12th,  the 
James  having  been  condemned  at  Fayal ;  that  the  hull  and  materials,  with 
about  one-third  of  the  salt,  which  was  all  that  was  left,  had  been  sold  ;  that 
the  proceeds  had  not  paid  the  expenses  there,  leaving  a  balance  against  the 
ship  of  about  30/.  As  I  never  was  in  a  similar  mess,  may  I  beg  your  atten- 
tion to  this  lamentable  business,  on  behalf  of  Captain  Posilethwaite  and  my- 
self. We  must  safely  rely  upon  you.  At  the  same  time,  I  should  be  obliged 
by  your  letting  me  know  per  return,  as  I  leave  here  for  Manchester  on  Mon- 
day, what  proceedings  are  to  be  taken.  Can  you  give  a  good  account  of  the 
underwriters?  Who  pays  the  expenses  at  Fayal  7  When  is  the  loss  usually 
settled  ?  Have  I  imy  documents  to  send  up  1  But  if  there  is  anything  to  be 
received  by  the  owners,  let  me  know  as  Captain  P.  and  I  may  give  further 
instructions.  I  have  not  yet  heard  from  him.  The  others  and  we  are  rather 
out;  but  it  won't  do  to  explain  by  letter.  You  will  see  by  Minshull's  assize 
intelligence,  what  was  attempted :  that  drew  my  attention  to  some  particular 
account,  which  you,  if  I  live,  shall  see  in  the  paity's  own  handwriting.  How- 
ever, this  is  nothing  to  the  present  purpose.  Ii  is  possible,  but  barely  possi- 
ble, I  may  be  in  town  before  you  come  here ;  in  the  meantime  I  trust  you 
will  act  as  agent,  fully  empowered  both  by  P.  and  self." 

On  the  23d  of  May  the  plaintiff  Simpson  wrote  to  Roper  as  follows : — 

[•308]  *  "  London,  23d  May,  1829. 

"  My  dear  Sir, — Mr.  Welch  from   Liverpool  arrived  here  this 
evening,  no  doubt  oa  account  of  the  JameS|  about  which  nothing  has  been 
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done  yet,  or  will  b«,  for  some  days  to  come.  I  know  not  if  you  wish  to  ar- 
range any  matter  with  him  for  the  insurance.  You  need  not  come  up  until 
1  think  any  good  is  to  be  done  by  your  coming ;  but  if  you  and  Captain 
P-{a)  will  inform  me  how  I  can  be  of  any  service  to  them,  I  will  try  hard  to 
meet  their  wishes  as  far  as  may  be  in  my  power.  I  do  not  think  the  los» 
\yill  be  considered  in  the  committee  for  at  least  ten  days  to  come,  at  all  events 
a  week  hence,  when  I  will  inform  you  the  result  without  loss  of  time  ;  and 
in  the  meantime  we  shall  come  under  no  engagement  about  the  needful,  on 
any  account,  you  may  depend.  Excuse  this  scrawl,  but  thought  it  best  you 
should  know  of  Mr.  Welch  being  here." 

On  the  28th  of  May,  the  plaintiff  Simpson  wrote  to  Roper  again  as  fol- 
lows : — 

"  Dear  Sir, — I  wrote  to  you  a  few  hasty  lines  on  the  23d  instant,  since 
Thich  I  am  without  the  pleasure  of  hearing  from  you.  I  was  in  hopes  yow 
vould  have  informed  me  if  I  could  have  rendered  you  and  our  mutual  friend 
Mr.  P.  any  service  here  about  the  vessel  James,  as  I  find  W.  is  very  much  in 
want  of  the  needful,  aud  wishes  us  at  once  to  come  under  engagements  for 
the  amoont,  even  subject  to  be  refunded  if  not  paid  ;  as  no  final  answer  may 
be  given  until  Wednesday  next,  and  until  then  I  do  not  like  to  come  under 
any  engagement ;  but  then  if  settled  it  cannot  be  avoided  ;  and  unless  you 
bo!h  sign  a  regular  order  not  to  pay  the  needful  to  any  one  else,  we 
C4innot  well  defer  payment  longer.  The  order  *must  be  in  such  [•3091 
shape  as  can  be  laid  before  Mr.  W. ;  he  is  very  anxious  in  the  busi- 
ness, probably  on  account  of  the  needful.  This  in  confidence  entirely  to  yon. 
Let  us  hear  from  you  at  all  events  by  return,  and  if  Captain  P.  intends  to  act 
he  must  prepare  to  come  up,  as  we  may  send  for  one  or  both  any  hour  if  any 
thing  is  to  be  done ;  if  not  we  will  pay  the  whole  amount  when  received  to 
Messrs.  W.  &  H.  in  the  usual  way. 

"  Believe  me  yours  truly, 

**  John  SimpsonJ*^ 
On  the  30th  of  May,  Roper  wrote  to  the  plaintiff  Simpson  in  the  folio  wino* 
terms : — 

"  My  dear  Sir,— On  the  2lst  instant  I  wrote  you,  empowering  you  to  act 
for  Postlethwaite  and  myself  in  regard  to  the  unfortunate  James,  and  earnest^ 
ly  requesting  your  best  assistance ;  in  your  esteemed  favor  of  this  morning 
yoo  state  you  were  in  hopes  of  hearing  from  me,  informing  you  if  you  could 
render  Captain  P.  or  myself  any  services ;  to  my  last  I  beg  a  reference.  As 
Postlethwaite  and  myself  jointly  have  the  majority  of  the  vessel,  and  I  fear 
the  majority  of  the  loss,  I  beg  you  will  hold  my  proportion  you  may  receive 
from  the  underwriters  to  my  own  order.    Between  you  and  myself,  (b) 

has  never  paid  S.  Moore's  estate  for  one*eighth  part  of  the  James ;  this  I  only 
found  out  in  March,  although  he  has  a  regular  transfer;  his  confounded 
tiaosfer  has  so  confounded  the  accountSj  it  will  take  much  longer  time  than 

<)  Meaniiiiir  the  deresdaat  Fostletlwaite.        (6)  A  blank  was  hrt  for  this  name  in  ihe  brief 
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I  can  give  them  to  clear  the  confusion.    A^ain  earnestly  requesting  your  best 
exertions, 

"  I  am,  &c., 

"  Oliv.  T.  Roper.'' 
[*310]        •On  the  same  day  Roper  wrote  the  following  letter  to  the  plaintifli. 

"  Lancaster,  SOth  May,  1S29. 
'*  Messrs.  Suart  ic  Simpson, 

"  Gentlemen, — Having  some  engagements  to  meet  in  London,  in  the  course 
of  a  week  or  ten  days,  I  have  to  request  yon  will  hold  my  proportion  of  the 
loss  on  the  ship  and  freight  done  through  you,  that  you  may  receive  from  the 
underwriters,  until  I  give  you  orders  to  whom  it  is  to  be  paid.  If  Mr.  Welch 
or  Mr.  Hudson  inquire  why  you  retain  so  much,  I  will  explain  to  them } 
Liverpool  being  so  much  nearer  here  than  London,  we  have  many  opportu- 
nities ;  and  those  gentlemen,  so  soon  as  they  render  me  an  account  of  the 
money  paid  for  the  James's  outfit,  I  will  remit  my  proportion  with  interest/" 

And  on  the  same  day,  Postlethwaite  wrote  to  the  plaintiffs  a  letter  contain- 
ing the  following  passage : — 

*'  The  present  is  to  request  that  you  will  have  the  goodness  to  hold  in  yonr 
hands  my  proportion  of  what  you  receive  from  the  underwriters  on  ship  and 
freight,  say  three-sixteenth  shares,  and  to  pay  uo  part  of  it  to  any  one  with* 
out  my  order ;  and  will  be  happy  to  hear  from  you  when  this  unfortunate 
business  gets  settled,  which  I  hope  will  not  be  long." 

On  the  13th  Of  June,  Simpson  wrote  again  to  Roper  in  the  following 
terms  :— 

''  London,  IZth  June,  1829. 

«  Dear  Sir, — I  had  this  pleasure  some  time  ago,  since  which  we  are  with* 
out  any  of  your  much  esteemed, favors.  I  find  Mr.  Welch  has  gone  to 
[*311]  Liverpool  on  his  *way  to  Lancaster,  froih  whence  we  have  heard 
from  Messrs.  W.  &  H.,  and  annexed  beg  to  hand  you  a  copy  of  our 
reply  to  him,  from  which  you  will  be  able  to  see  how  matters  are  going  on 
here.  Having  one  way  or  other  advanced  Mr,  "Welch  somewhere  about  MQl. 
in  cash,  this,  with  nearly  1000/.  premiums  owing,  he  will  not  have  much  to 
receive  out  of  1250/.  done  on  their  joint  account  per  the  James  ;  so  that  all 
the  remainder  in  truth  will  belong  to  you  and  Captain  Postlethwaite,  when 
we  have  arranged  with  the  underwriters ;  and  in  the  mean  time,  you  can  all 
be  arranging  matters  at  Lancaster,  so  that  every  thing  may  be  finally  settled 
as  soon  as  the  nioney  is  ready  to  be  drawn  for.  We  shall  be  glad  to  hear  how 
you  are  going  on,  at  your  convenience,  in  order  that  we  may  act  accordingly, 
should  we  hear  again  from  Mr.  W^elch,  as  we  may  probably  soon  do  on  this 
important  business  to  him  and  to  all  concerned." 

On  the  16th  of  June,  Welsh  &  Hudson  wrote  to  the  plaintiffs  as  fol- 
lows : — 

"  Gentlemen, — Having  effected  the  policy  of  insurance  of  2400/.  on  the 
James,  and  500/.  on  her  freight  in  our  own  names  for  our  own  security,  we 
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hereby  give  you  notice  that  we  hold  you  liable  to  us  for  the  payment  of  the 
whole  amount  received  or  to  be  received  by  you  from  the  underwriters  on 
chose  policies,  and  require  you  to  pay  us  the  whole  amount. 
"  Liverpool,  16/A  Jane,  1829." 

On  the  same  day  Welch  &  Hudson  sent  to  the  plaintiff  the  following  no- 
tice:— 

"  Gentlemen, — We  hereby  give  you  notice  that  the  expenses  of  the 
onlfit  of  the  ship  James,  for  and  upon  *her  late  voyage,  were  incur-    [•312] 
red  and  paid  by  us  as  ship's  husbands ;  and  there  being  still  due  and 
owing  to  us  from  Mr.  Thomas  Postlethwaite,  his  proportion  of  such  expen- 
ses in  respect  of  his  share  of  the  said  ship,  and  also  for  his  proportion  of 
repairs  and  expenses  of  former  voyages  to  a  large  amount,  that  you  do  nor, 
until  full  payment  by  him  of  what  is  due  from  him  to  us  on  all  accounts,  pay 
over  to  him  or  his  order  any  moneys  or  the  balance  of  any  moneys  received 
or  to  be  received  by  you  upon  or  by  virtue  of  any  policy  or  policies  of  iusti- 
rance  which  by  our  order  you  have  caused  to  be  effected  and  underwritten 
upon  the  said  ship  or  her  freight  for  the  said  voyage,  or  received  or  that  shall 
be  received  by  you  in  respect  of  the  said  ship,  or  the  said  freight,  or  the  loss 
which  has  happened  to  the  same  respectively. 
«  Liverpool,  L6th  day  of  June,  1829." 

On  the  9th  of  July,  Welch  &  Hudson  wrote  to  the  plaintiffs  in  the  fol- 
lowing terms : — 

"  Gentlemen, — We  enclose  an  order  on  you  for  400/.  from  our  mutual  friend 
Hr.  Roper,  which  we  will  thank  you  to  remit  us  in  cash,  or,  if  more  conve- 
Blent,  your  acceptance  at  a  short  date  including  interest.  You  will  observe 
the  order  is  on  condition  of  our  withdrawal  of  the  notice  given  to  you  respect- 
ing hb  share  of  the  insurance  on  ship  and  freight,  which  we  hereby  do." 

On  the  10th  of  August,  1829,  the  plaintiff  Simpson  wrote  to  Welch  & 

Hudson  the  following  letter : — 

"  Lancaster,  lOlh  August,  1829. 
**  Messrs.  Welch  &  Hudson, 

"Dear  Sirs,— On  my  arrival  here  I  received  your  ^esteemed  favor    [•SIS] 

of  the  4th  instant,  annexing  your  account  current  for  the  loss  of  the 

Junes ;  bat  having  no  books  here  cannot  say  if  it  is  quite  correct  or  not,  but 

presume  there  can  be  no  material  error,  excepting  the  mode  of  ——.(a)     I 

fear  nothing  can  be  said  about  the  balance  at  present  from  the  notices  given 

US  by  the  owners  of  said  vessel,  unless  they  maybe  considered  as  withdrawn 

00  aceoant  of  the  payment  of  the  order  given  by  Mr.  Roper  for  400/.,  and 

which  was  instantly  placed  at  your  credit  in  account  accordingly,    in  fact, 

wbeo  in  London,  your  Mr.  Welch  had  already  received  nearly  200/.,  one 

half  of  it  in  cash ;  and  your  own  account  for  premiums  was  then  nearly  1000/. 

jo  our  favor,  together  nearly  1200/. ;  and  your  own  individual  shares  of  the 

Joss  at  that  time  settled  with  t^e  Aoyal  Exchange  Company  would  only 

(«)  A  bUuik  eikti  in  the  oopy  eontained  in  the  bri«f. 
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imount  to  about  700/.  Surely  you  could  not  expect  that  we  should  do  other- 
wise than  place  it  at  your  credit,  which  was  done,  leaving  a  balance  still  in 
our  favor  from  you  of  nearly  500/.,  and  placing  this  400/.  at  your  credit  was 
in  truth  the  same  as  paying  you  the  money,  in  fact  you  had  already  got  one- 
half  as  above  stated.  In  all  this  business  we  have  no  kind  of  concern  be- 
tween you  and  the  owners ;  our  account  is  with  you ;  the  insurance  was 
done  for  you ;  and  we  much  wish  to  settle  the  balance  arising  from  it,  so  far 
as  we  have  settled  with  the  underwriters.  But  from  the  notices  giren  it  ap* 
pears  you  have  received  (with  the  above  400/.  now  at  your  credit)  more  than 
what  is  due  to  you  upon  what  is  settled  by  underwriters  to  this  time,  1 14/. 
2^.  6d.i  so  that  the  matter  rests  entirely  between  you  and  the  other  owners, 
and  with  which  we  have  nothing  whatever  to  do  one  way  or  other ;  but 

should  be  very  glad  indeed  to  be  released  from  the  situation  we  find 
[•314]    ourselves  placed  •in.    We  have  done  our  duty  to  all,  and  you  can 

have  no  just  cause  of  complaint  against  us  on  this  or  any  other  occa- 
sion. Rather  give  us  some  credit  for  the  loss  being  so  far  and  so  much  se- 
cured, than  blame  us  for  the  little  that  remains  undone ;  for  as  regards  the 
underwriters  not  much  remains  to  do  with  them  on  so  singular  a  loss.  There 
is,  as  already  named  to  you,  with  the  400/.  at  your  credit,  due  you  285/.  17^. 
6d,  Mr.  Roper  470/.  9^.,  and  Captain  P.  435/.  45.  9(/.,  and  when  you  have 
arranged  with  them,  we  shall  iudeed  be  glad,  but  you  are  fully  aware  we  are 
no  party  to  the  accounts  between  you  and  them  and  cannot  interfere  with 
them.  You  cannot  in  justice  feci  that  any  blame  attaches  to  us  on  this  sub- 
ject-<-it  has  not  arisen  from  us  in  any  manner.  We  are  glad  it  is  even  so  far 
settled:  you  well  know,  if  the  captain  had  not  sworn  the  James  was  totally 
broken  up,  the  Royal  Exchange  Company  would  have  tried  the  question. 
It  may  be  the  underwriters  are  now  advised  to  try  it  in  other  cases  of  the 
same  kind  almost.  They  feel  hurt,  the  ships  James,  Mitchell,  Atlantic,  Stag 
and  others  on  which  they  have  paid  total  losses  by  foreign  condemnation, 
within  eighteen  months,  are  now  all  sailing  about  in  good  order.  It  is  no 
part  of  my  duty  to  defend  the  underwriters,  but  they  name  this  in  justification 
of  delay.  You  veil  know  our  underwriters  have  paid  you  many  losses  well ; 
and  we  have  not  yet  had  any  policy  in  court.  Though  we  may  not  always 
be  so  fortunate,  yet  give  us  credit  for  what  we  and  our. underwriters  have 
done  these  twenty  years  past  for  you.  I  cannot  but  think  if  you  will  calmly 
reflect  on  all  these  matters,  you  will  see  that  all  might  be  amicably  arranged 
by  two  friends  in  an  hour,  for  really  no  one  else  can  arrange  it.  There  is 
nothing  to  litigate  in  the  accounts ;  they  are  such  as  have  and  can  be  settled 

at  once,  so  far  as  we  are  concerned,  and  have  no  wish  to  go  further ; 
[^16]    I  will  name (a)  London,  if  there  is  any  error  or  omission  in 

the  account  sent  me. 

«« And  remain,  dear  Sirs,  yours  very  truly, 


(a)  The  aaine  WM  omitted  in  the  copy. 


V 
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**  P.  S.    No  one  here  has  been  advised  with  as  regards  this  letter." 

The  plaintifls,  as  was  admitted,  paid  or  accounted  to  Roper  for  his  share 
of  the  insurance  moneys ;  but  Welch  &  Hudson  insisted  that  this  had  been 
done  after  he  had  paid  to  them  the  amount  due  from  him  to  them  for  repairs 
and  outfit,  and  in  consequence  of  a  written  order  from  them  to  the  plaintiffs 
for  that  purpose. 

Shortly  before  the  filing  of  the  bill,  both  Welch  &  Hudson  and  Postle- 
thwaite  had  respectively  commenced  actions  against  the  plaintiffs,  for  the 
amount  in  question.  These  actions  the  bill  sought  to  restrain,  upon  the 
terms  of  bringing  the  amount  in  question  into  court ;  and,  shortly  after  the 
bill  was  filed,  the  plaintiffs  obtained  an  order  for  that  purpose.  Welch  &, 
Hudson  afterwards,  upon  putting  in  their  answer,  made  an  ineffectual  appli- 
cation to  have  the  money  paid  out  to  them. 

The  cause  came  on  now  to  be  heard. 

It  is  conceived  that  the  nature  of  the  arguments  is  sufficiently  stated  in  the 
judgment.  The  following  cases  were  referred  to,  viz.  Drinfcwater  v.  Oood" 
vtn,(a)  Stevenson  v.  Mortimer,{b)  Roberts  v.  Ogilbj/j{c)  Lowe  v. 
^ Richardson f{d)  Nicholson  v.  Rnou)les^{e)  Mitchell  v.  Hayne,{g)  [*316] 
Crawshay  v.  Thomtony{h)  Dixon  v.  Hamond^[%)  Sargent  v.  Mor- 
ris,{k)  Sims  v.  Brittain,(l)  Sims  v.  Bond^{m)  Braik  v.  Douglas,(n)  Duke 
of  Norfolk  V,  Worthyf{o)  Sadler  v.  Leigh^{p)  Coppin  v.  Walker.{q) 

The  Solicitor'- General  and  Mr.  Richards,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Booths  for  the  defendants  Welch  &  Hudson. 
I  Mr-  Jacob  and  Mr.  Puller^  for  the  defendant  Postlethwaite. 


1839 ;  Jan,  29. — ^The  Lord  Chancellor  ; — The  first  ground  upon 
which  it  was  contended,  on  the  part  of  the  defendants  Welch  ds  Co.,  that 
this  was  not  a  proper  case  of  interpleader,  was,  that  it  came  within  the  prin- 
ciple of  Crawshay  v.  Thorniony{r)  inasmuch  as  the  plaintiffs  had,  by  a  letter 
of  the  10th  of  August,  1829,  come  under  a  personal  liability  to  the  defen- 
dants Welch  &  Co.,  independently  of  such  liability  as  might  exist  from  the 
situation  in  which  they  are  placed,  with  reference  to  the  property  in  ques- 
tion. I  am  of  opinion  that  this  letter  cannot  have  this  effect.  The  whole 
tenor  and  the  declared  object  of  it  was  of  a  precisely  opposite  char- 
acter. It  tells  Messrs.  Welch  k  Co.,  that  nothing  *can  be  done  [*317J 
about  the  balance,  from  the  notices  given  by  the  owners.  It  says, 
indeed,  that  the  plaintiffs  had  no  kind  of  concern  between  Welch  &  Co.  and 
the  owners ;  that  their  account  was  with  Welch  dc  Co. ;  that  the  insurance 
was  done  for  Welch  &,  Co.    But  this  weis  said  as  a  justification  of  their  hav- 

(f)Cowp.S51.  (6)Cowp.806.  (c)  9  Price,  2€9. 

ifi  3  Mad.  277.  (e)  5  Mad.  47.  {g)  2  Sim.  &  Stn.  63. 

(I)  3  Mylne  Jc  Cnxg,  1.  (0  2  B.  &  Aid.  310  (k)  S  B.  &  Aid.  277. 

I  (0  4  B  A  AM.  375.  (m)  5  a  &  AdoL  389.  (n)  Vidt  infra,  p.  320,  n, 

(•)  1  Camp.  337.  (j)  4  Camp.  195.  (9)  7  Taont  237. 
(r)2Hjl]ie  Ac  Craig,  1. 
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ing  insisted  upon  placing  400/.,  a  part  of  the  insurance  money,  to  the  credit 
of  the  account  of  Welch  &  Co.  And  if  those  expressions  could  be  constru- 
ed to  have  a  more  extended  meaning,  they  only  stated  the  facts  as  they  oc- 
curred, and  contain  no  new  contract,  independently  of  what  the  law  would 
deduce  from  such  facts.  The  letter  immediately  proceeds  to  say,  that  the 
plaintiffs  much  wished  to  settle  the  balance  so  far  as  they  had  settled  with 
the  underwriters;  but  that,  from  the  notices  given,  it  appeared  that  Welch 
&  Co.  had  received  more  than  what  was  due  (that  is,  as  between  themselves 
and  the  owners,)  '^so  that  the  matter  rests  entirely  between  you  and  the  other 
owners,  and  with  which  we  have  nothing  whatever  to  do  one  way  or  other, 
but  should  be  very  glad  indeed  to  be  released  from  the  situation  we  find  our- 
selves placed  in ;"  and  after  stating  the  sums  claimed  by  the  other  owners 
proceeds,  '^  when  you  have  arranged  with  them,  we  shall  indeed  be  glad  ; 
but  you  are  fully  aware  we  are  no  party  to  the  accounts  between  you  and 
them,  and  cannot  interfere  with  them.  You  cannot  in  justice  feel  that  any 
blame  attaches  to  us  on  this  subject — ^it  has  not  arisen  from  us  in  any 
manner." 

It  was  argued  that  the  case  of  Roberts  v.  Ogiibyjl^a)  was  an  authprity  to 
show,  that  this  letter  was  of  itself  sufficient  to  make  the  plaintifts  liable  to 
Welch  <&  Co. :  but  the  letters  in  that  case  were  relied  upon  as  pror- 
[*31SJ  ing  that  the  broker  had  acted  wholly  under  the  direction  of  *the  part 
owner  who  had  directed  the  insurance,  a  fact  not  in  dispute  in  this 
case,  and  not  that  he  had  by  such  letter  entered  into  any  independent  liability. 
I  am  very  clearly  of  opinion,  therefore,  that  there  is  nothing  in  this  case  to 
bring  it  within  the  principle  of  Crawshay  v.  Thornton. 

it  was  then  said,  that  there  was  evidence  of  collusion  between  the  plain- 
tiffs and  the  other  owners,  in  a  letter  from  them  to  Roper  of  the  2dth  of  May, 
1829.  It  appears  that  Mr.  Roper,  writing  on  behalf  of  himself  and  Postle- 
thwaite,  had  on  the  14th  of  May,  written  to  the  plaintiffs,  desiring  to  be  in- 
formed if  anything  were  to  be  received  by  the  owners,  that  they  might  give 
further  instructions ;  and  that  the  plaintiffs,  in  their  answer  of  the  23d  of 
May,  told  him  that  they  would  not  come  under  any  engagement  (that  is^ 
with  Welch  ta  Co.)  about  the  money ;  and  in  the  letter  of  the  2Sth  of  May, 
they  tell  him  that  Mr.  Welch  is  very  anxious  that  they  should  come  under 
engagements  for  the  amount,  and  that  if  a  settlement  took  place  with  the  un- 
derwriters, it  could  not  be  avoided,  unless  the  other  owners  signed  a  regu- 
lar notice  not  to  pay  to  any  one  else,  and  if  that  was  not  done,  they  should 
pay  the  whole  amount  when  received  to  Messrs.  Welch  &  Co.  in  the  usual 
way ;  who,  it  appears  by  the  letter  of  the  10th  of  August,  1 829,  were  their 
debtors  upon  the  general  account.  Regular  notices  to  hold  their  proportioa 
were  sent  by  Roper  and  Postlethwaite  on  the  30th  of  May,  and  by  Welcb 
&,  Co.f  to  pay  the  whole  to  them  on  the  16th  of  June.  In  this  there  is  no* 
any  proof  of  collusion.    The  plaintiffs  being  applied  to  by  the  other  owners^ 

(a)  9  Prioe,  269. 
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tell  tbem  how  the  matter  stands,  and  that  they  shall  pay  to  Welch  &  Co. 
iiuless  they  have  regnlar  notices  from  the  other  owners  not  to  do  so. 

*The  case  then  is  reduced  to  this.  One  of  several  part  own-  [*319] 
ers  of  a  ship,  acting  as  ship's  husband,  directs  a  broker  to  effect  in- 
surance upon  the  entirety  of  the  ship.  A  loss  happens,  and  the  insurance  be- 
ing  paid  to  the  broker,  who  knew  what  other  persons  were  part  owners  of 
the  ship,  one  of  the  other  part  owners  demands  payment  of  his  proportion  of 
the  insurance  money,  and  commences  an  action  against  the  broker  to  recover 
it;  and  the  part  owner  who  directed  the  insurance,  demands  payment  of  the 
whole,  and  commences  an  action  to  enforce  such  demand. 

It  cannot  be  contended,  that  a  broker  simply  executing  his  duty  in  receiv- 
ing the  insurance  money  from  the  underwriters,  and  not  having  come  under 
any  collateral  liability  to  either  party,  ought  to  be  subject  to  this  double  liti- 
gation, for  the  purpose  of  obtaining  a  decision  as  to  which  of  the  part  owners 
is  entitled  to  receive  the  money.  The  adverse  claims  being  made,  it  is  not 
for  him  to  decide  the  question  between  the  claimants,  and  take  the  chance  of 
such  decision  being  sanctioned,  when  the  action  of  the  party  against  whom 
he  shall  decide  comes  to  be  tried ;  nor  is  it  the  duty  of  this  court,  in  this 
proceeding,  to  give  any  opinion  upon  such  adverse  claims,  but  only  to  place 
the  parties  in  a  proper  situation  to  have  their  rights  decided  upon  as  between 
themselves.  I  therefore  abstain  from  giving  any  opinion  upon  the  claims  of 
the  defendants.  The  cases  referred  to  prove,  at  least,  that  there  is  a  question 
to  be  tried  between  them. 

It  was  contended,  that  admitting  the  right  of  interpleader  in  this  case  would 
be  an  invasion  of  the  rule,  that  t()ere  can  be  no  interpleader  between  princi- 
pal and  ageQt.[l]  I  do  not  repeat  wiiat  I  said  upon  that  subject  in 
Crawshay  v.  Thornton  ;  and  it  does  not  appear  to  me,  *that  the  con-  [*320] 
sideration  of  that  principle  is  involved  in  the  facts  of  this  case  ;  for 
the  question  is  not  under  what  circumstances,  if  any,  an  agent  can  support  a 
bill  of  interpleader  against  his  principal,  but  who  is  the  principal  for  whom 
the  party  seeking  the  protection  of  an  interpleading  suit  ought  to  be  consider- 
ed as  agent.  '\  he  insurance  is  made  on  behalf  of  the  owners  of  the  ship. 
The  part  owner  who  did  not  direct  the  insurance  says,  '<  You  effected  the  in- 
surance on  behalf  of  all  and  every  the  person  and  persons  to  whom  the  ship 
appertained.  I  am  one  of  the  principals  for  whom  you  so  acted  in  effecting 
the  insurance  and  receiving  the  money ;  and  you  knew  at  the  time  you  re- 
ceived the  money  that  I  was  such  part  owner ;  therefore,  account  to  me  for 
my  share."    But  the  owner  who  directed  the  insurance,  says,  "  The  question 

[1]  Tbe  geocral  m\t  ii,  Uiat  an  agent  cannot  dispute  the  title  of  his  principal ;  from  which  it  if 
•  legitimate  dedoction,  that  an  agent  cannot,  under  ordinary  circnmetancee,  file  a  bill  of  inter- 
pleader against  bie  principel ;  as  such  a  bill,  if  it  does  not  direcUy  qaestion  the  principal's  title,  at 
least  implies  that  it  is  doubtful ;  interpleader  between  principal  and  agent  being  admissible  onlft 
when  the  adverse  claim  is  under  a  deriTative,  and  notnnder  a  paramount  title.  Faley's  Fr.  &l 
Aft  (ed.  by  PiuiJmp)  10,  n.  (*). 
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of  agency  is  to  be  decided,  not  by  the  ownership  of  the  ship,  but  by  the  or- 
ders under  which  the  broker  acted.'^  The  language  of  Chief  Baron  Richards 
in  Roberts  v.  Ogilbp{a)  on  one  side,  and  of  Mr.  Justice  Bayley  in  the  un- 
reported case  of  Braik  V.  Dougla9{b)  upon  the  motion  to  enter  a 
[*321]  nonsuit,  upoti  the  *other  side,  seems  to  put  the  question  upou  this 
point;  add  this  is  a  point  which  must  be  decided  between  the  two 

(a)  9  Price,  at  p.  281. 

(6)  BEAik  V.  Douglas. — This  cause  Was  tried  before  Lord  Tenterden  and  a  special  jury,  at  tha 
London  sittings  after  Michaelmas  term,  1828. 

The  plaintiff,  Alexander  Braik,  was  the  owner  of  one-third  of  the  ship  Hannah,  and  one  Wil- 
liam Gibson  of  Liverpoo},  was  the  owner  of  two-thirds  of  the  same  ship.  Gibson  was  the  ship** 
husband.  He  bad  mortgaged  his  shares  to  Douglas,  Anderron  &»  Co.,  of  London,  who  were  insu- 
rance brokers,  and  were  the  defendants  in  the  cause.  On  the  S2d  of  February,  1837,  the  defen- 
dants wrote  to  Gibson  a  letter  containing  the  following  passage : — "  We  have  insured  the  amount 
on  the  Hannah  on  which  we  have  a  mortgage,  viz.  43-64th  shares,  valued  at  2687/.  an  per  an- 
neked  copy  of  policy,  and  debit  you  88i.  0«.  %d.  for  premium  and  duty ;"  and  containing  a  poetacript 
m  the  ibibwing  words; — '*  You  will  observe  that  we  have  insured  the  Hannah  for  the  amount  at 
which  she  b  valued  in  out  books,  which  is  687/.  more  than  you  ordered  to  be  done ;  we  have  been 
obliged  to  do  this  to  preserve  us  from  loss."  The  letter  to  which  this  was  an  answer  did  not  ap- 
pear; but  it  appeared  that  on  the  7th  of  February,  1827,  Gibson  wrote  to  the  defendants  as  fol- 
lows : — "  You  will  please  insure  per  Hannah,  Byass,  hence  to  Charleston  and  back,  a  further  anm 
of  1300/.  valuing  the  ship  at  39872.  at  60t.  per  cent.  We  were  not  quite  fixed  on  our  CharleetoQ 
voyage  when  I  ordered  the  2000/.  insurance,  or  the  whole  sum  would  have  been  sent  you  at  that 
time.'' 

In  pursuance  of  the  directions  contained  in  this  lettet,  Douglas,  Anderson  &  Co.  effected  an  in- 
BUrance,  aa  agents,  upon  the  ship  Hannah  generally,  and  net  upon  any  particular  shares,  to 
Charleston  and  back,  for  1300/.,  valuing  the  ship  at  3987/. ;  and  they  debited  Gibaon  with  the  pre- 
miums on  both  insurances.  On  this  voyage  the  Hannah  sufitaioed  an  average  loos,  which  was 
afterwards  adjusted  by  the  defendants  as  broken,  at  174/.  12«.  ^. 

On  the  30th  of  June,  1827,  Gibaon  wrote  a  letter  to  the  defendants,  which,  after  directing  them 
to  insure  the  ship  Rachel,  at  and  from  Hamburgh  to  Maranham  and  back  to  Liverpool,  at  a  pre- 
mium not  exceeding  50«.  per  cent.,  contained  the  following  passage : — **  You  may  also  inauiv 
3000/.  per  Hannah  for  the  same  voyage,  with  the  exception  of  sailing  from  Liverpool,  and  at  not 
a  higher  rate  of  premium. — Sailing  from  Liverpool  should  reduce  the  premium."  The  defendants, 
in  purauance  of  these  instructions,  insured  3000Z.  upon  the  Hannah,  generally. 

On  the  26th  of  July,  1827,  Gibson  wrote  to  the  defendanU, «  I  have  hastily  to  request  you  to 
insure  600/.  more  per  the  Hannah  for  the  aame  voyage,  and  the  same  premium  as  the  policy  for 
3000/.,  and  charge  me  with  premiums,  &c.  The  defendants  according  insured  600/.  more  upon 
the  Hannah,  generally. 

Intelligence  having  been  received  of  the  arrival  of  the  Hannah  at  Maranham,  Gibeon,  on  the 
6th  of  December,  1827.  wrote  to  the  defendanU  as  fbllows :— "  I  will  thank  you  to  effect  insurance 
for  me,  500/.  on  freight  per  Hannah,  at  and  from  Maranham  to  Liverpool,  rating  the  freight  ar 
1000/.  and  chargiug  at  what  you  may  consider  a  fair  premium  to  my  account*'  The  defendanta 
accoidingly  effected  a  policy  for  500/.  on  the  freight,  valued  at  1000/. 

All  the  five  policiea  were  in  the  common  form. 

The  Hannah  and  cargo  were  totally  lost  on  the  voyage  IVom  Marenham  to  Liverpool,  and  in- 
telligence of  this  occurrence  reached  Liverpool  a  few  days  after  the  date  of  Gibson's  letter  of  the 
6th  of  December,  1827. 

In  Maroh,  1828,  Gibson  became  a  bankrupt. 

After  the  toUl  loss  was  known,  the  plaintiff  gave  notice  to  the  defendants  to  hold  his  proportion 
of  the  amount  of  both  looses  at  his  disposal,  and  brought  the  present  action  to  recover  the  two 
proportionate  anms.    As  to  the  first,  Lord  Tenterden,  at  tlie  trial,  left  it  to  the  jury  to  say  whether 
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daimaDts.    The  same  sum  is  claimed  by  the  'defendants,  and  ad-    [*322] 
mitted  to  be  due  by  the  plaintiffs  so  that  the  case  of  Mitchell  v. 
Hayne(a)  has  no  application. 

•The  case  of  Nickolson  ▼.  Knowles{b)  was  cited  as  an  authority  [•323] 
to  show  that  this  was  not  a  proper  case  of  interpleader.  The  facts 
of  that  case  are  very  shortly  stated.  The  party  giving  the  notice  is  describ- 
ed as  a  secret  partner,  and  not  as  a  part  owner ;  and  it  must  be  assumed, 
that  the  broker,  at  the  time  he  received  the  money,  had  no  knowledge  of  his 
title  The  facts  were  probably  very  different  from  the  present.  If  they  were 
tbe  same,  the  authorities  at  law  show  that  Sir  J.  Leach  was  not  warranted  in 
nfusiDg  the  injunction  upon  the  ground  that  the  case  of  the  party  giving  the 
notice  was  so  clearly  unfounded  as  not  to  entitle  the  plaintiff  to  have  it 
tried. 

It  remains  to  be  considered,  in  what  form  this  question  between  the  de- 
fendants can  be  most  conveniently  tried ;  and  it  appears  to  me,  as  Postle- 
thwaite  is  the  intervening  party,  that  his  action  should  proceed,  and  that 
Messrs.  Welch  &,  Co.  should  defend  it  in  the  names  of  the  plaintiffs  the  bro- 
ken: and  the  action  of  Welch  &  Co.  will,  of  course,  be  stayed.[l] 


«tth«  tMM  the  iamanee  for  the  fint  wfgp  was  effected,  Uie  defeadante  knew  that  the  1300/« 
WM  inteoded  to  eorer  Uie  joteratt  of  aome  other  penon  iu  the  ship ;  and  secondly,  whether,  when 
the  defeodanta  effected  the  insoraDce  opon  tbe  voyage  to  Maranham,  tbey  knew  that  such  insu- 
laacca  were  iotended  to  cover  the  inteiesta  of  other  persona ;  and  his  lordabip  directed  the  jury  to 
find  ia  each  cane  for  the  plaintiff,  if  they  were  of  the  affirmative  opinion.  The  jury  fband  for  the 
flaiiiliC  en  both  voyagea. 

Oalbe  SOth  of  January,  1899,  the  defeiidaDta,  in  puranance  of  leave  reaarved,  moved  fof  an4 
ahUiaed  a  mic  to  ahow  caoae  why  the  verdict  should  not  be  aet  aaide,  and  a  nonauit  be  pntered. . 

Caaae  waa  abown  on  the  6th  of  February,  1830,  and  on  the  7th  the  court  of  king'a  bench  da^ 
ci£ed  hi  favor  of  the  plaintiff 

Sir  JeaMe  Semrltii,  Mr.  P.  PoU9ek,  and  Mr.  romimaaa,  for  tbe  plamtiff. 

Mr.  Cmmpbell  and  Mr.  R.  C  Scarlett,  for  tbe  defendanta. 


Tbe  facta  above  stated  are  taken  from  papera  in  the  caaae,  with  the  loan  of  which  tbe  reportera 
have  been  favored  by  Meaara.  Oliverson,  Denby,  and  Lavie,  the  pTaintiift'  aoHcitora  in  Suart  v. 
Wtkk 

(a)9&4&S.li3.  (6)  5  Mad.  47. 

[l]  Whan  a  bOJ  ef  interpleader  Ilea,  and  aa  to  tbe  proeeadmgs  and  practice  thereon,  aee  1  Biar, 
&  Sla.  64«  D.  1 ;  2  Myl.  Sl  Cr.34,  n.  1 ;  Jew  v.  Wood,  Cr.  &  Ph.  18.5  ;  Hoggart  v.  Cutto,  id.  197. 
"  Tbe  ofllce  of  an  interpleading  suit  ia  not  to  protect  a  party  against  a  doable  liability,  but  against 
dooMe  vexation  in  respect  of  one  liability.  If  the  circumstances  of  a  case  show  that  the  plaintiff 
m  fiaUa  to  both  daimanta,  that  is  no  eaae  for  bterpleadeiv  It  ia  of  the  eaaence  of  an  interpleading 
aail,  that  tha  plaintiff  ahaU  be  iiaUe  to  one  only  of  the  daimanta,  and  the  relief  whioh  tha  conn 
aflbcda  biai,  ia  againat  tiic  veaatioa  of  two  proceedingp  on  a  matter  which  may  be  settled  in  a  ainglo 
nit.*    Wigram,  V.  C.  Crmwford  v.  Fioker,  1  Hare,  441. 
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[•324]  ♦Trash  v.  Wood, 

1839  :  Febraary  9, 11 ;  Novtmber  SO. 

Davita  of  a  copyhold  to  trusieei  aud  the  sarriTor  of  them*  and  the  executon  and  admioirtratoi*  of 
•neb  minriror  for  OTor,  upon  trust,  out  of  the  reQtn  and  profits,  to  pay  certain  yearly  charges, 
and  the  residue  to  T.,  for  life ;  and  from  and  after  his  decease,  to  pay  the  residue  as  aforesaid^ 
to  T/s  childreAy  and  so]  on  for  ever ;  and  for  want  of  children  lawfully  begotten,  to  the  testa* 
tfU's  daughters :  Held,  that  T.  took  an  equitable  estate  tail  under  this  devise. 

T.  received  the  rents  during  his  life,  but  having  an  equitable  estate  only,  was  not  admitted  tenant 
of  the  copyhold,  and  died,  leaving  several  sons.  The  custom  proved,  with  respect  to  the  descent 
of  copyholds  withhi  the  manor,  was,  that  upon  the  death  hitestate  of  a  tenant  teited  ef  an  estaU 
of  an  inheritance,  his  younger  son  was  hte  customary  heir :  Held,  that  the  youngest  son  of  T., 
and  not  the  eldest,  became  entitled,  on  his  father's  death,  to  call  for  a  conveyance  of  the  copy- 
hold, as  tenant  in  tail  under  the  devise. 

Elizabeth  Swane  being  seised  of  a  copyhold  messuage  and  premises 
held  of  the  manor  of  Heathfield,  by  lier  will,  dated  the  26tb  of  May,  1763, 
gayeand  devised  the  same  (which  sbe  had  duly  surrendered  to  the  use  of  her 
will)  unto  Richard  Collins  and  Joseph  Harmer,  and  the  survivor  of  themi 
and  the  executors  and  administrators  of  such  survivor,  for  ever,  upon  trust, 
from  time  to  time  for  ever  thereafter,  out  of  the  rents  and  profits,  to  pay  cer- 
tain yearly  outgoings  and  charges  therein  mentioned,. and  in  particular  to 
pay  20s.  a  year  to  each  of  her  three  daughters  during  their  lives ;  "and  the 
residue  unto  my  grandson,  Jonathan  Trash,  for  and  during  the  term  of  his 
natural  life ;  and  from  and  after  his  decease,  to  pay  the  residue  as  aforesaid 
unto  his  children,  and  so  on  for  ever ;  and  for  want  of  children  lawfully  be> 
gotten,  to  my  said  three  daughters,  for  the  term  of  their  natural  Uves,  equ^ly 
between  them,  and  from  and  after  their  decease,  to  pay  the  residue,  after  taxes, 
lord's  rent,  repairs,  expenses,  and  charges  as  aforesaid  are  deducted,  unto  all 
my  grandchildren,  equally  between  them,  and  so  on  to  their  children  for 
ever" 

Jonathan  Trash,  under  this  devise,  was  let  into  the  receipt  of  the  rents  and 
profits  of  the  devised  premises,  but  he  was  never  admitted  as  tenant. 
[^326]  He  died  in  the  month  of  August,  1832^  leaving  the  *plaintifif  James 
Trash  his  youngest  son,  the  defendant  Samuel  Trash  his  eldest  son, 
and  the  defendants  Sarah  Hafienden,  Martha  Corley,  Elizabeth  Lusted,  and 
Mary  Crouch,  together  with  a  son,  Thomas,  who  fifteen  years  ago  had  gone 
abroad,  and  had  not  since  been  heard  of,  but  who  was  made  a  nominal  de- 
fendant, his  only  other  children*  Another  son,  who  was  younger  than  Sam- 
uel, but  older  than  the  plaintiff,  died  in  his  father's  lifetime,  and  left  two 
sons,  who  were  also  made  defendants. 

The  defendant  Wood  was  the  representative  of  the  last  surviving  trustee, 
and  had  been  duly  admitted  tenant  of  the  premises,  upon  the  trusts  of  the 
will. 

The  bill  was  filed  by  the  youngest  son  of  Jonathan  Trash,  praying  a  de- 
claration of  his  title  as  heir  according  to  the  custom  of  the  manor,  a  surrender 
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of  the  copyhold  messaage  to  his  use,  and  an  account  of  the  rents  accrued 
ancehiB  father's  death. 

The  answer  atated,  and  the  eridence  in  the  cause  proved  the  custom  of 
Che  manor,  with  respect  to  descent,  to  be,  that  upon  the  death  and  intestacy 
of  a  tenant  of  the  manor,  seised  of  an  estate  of  inheritance  in  copyhold  lands 
within  the  manor,  leading  an  elder  and  a  younger  son,  the  younger  son  was 
the  customary  heir. 

The  cause  having  now  come  on  to  be  heard,  two  questions  were  made ; 
first,  what  estate  was  taken  by  Jonathan  Trash,  whether  a  life  estate  or  an 
estate  tail ;  and,  secondly,  supposing  the  father  to  have  taken  an  estate  tail 
ander  the  de?ise,  whether  the  custom  applied  to  this  case,  the  father  not 
having  died  seised  of  the  copyhold  in  question,  but  the  legal  estate  being 
outatanding  in  the  representative  of  the  surviving  trustee. 

Sir  W,  Home  and  Mr.  Moore^  for  the  plaintiff,  contended,  as  to 
the  first  point,  that  upon  the  true  'construction  of  the  will.  Jonathan  [^326] 
Trash  took  an  estate  tail  under  the  devise ;  that  being  the  only  con- 
struction by  which  effect  could  be  given  to  the  manifest  intent  of  the  testa- 
trix. In  support  of  their  argument  they  referred  to  WilcPs  Case,{a)  King 
▼.  Meilingi{b)  Rte  d.  Dodson  v.  OreWj{c)  Robinson  v.  Robin9on.{d)  Upon 
the  second  point,  they  submitted,  that,  in  the  absence  of  evidence  to  the  con- 
trary, the  custom  would  extend  to  and  include  eqnitable  estates,  by  analogy 
to  the  rule  of  law ;  or  that,  if  it  were  confined  to  the  case  of  a  tenant  dying 
seised,  Jonathan  Trash  would,  in  equity,  be  considered,  for  this  purpose^  as 
having  been  seised. 

Mr.  Wiffranij  for  Samuel  Trash,  the  eldest  son  of  Jonathan  Trash. — The 
eldest  son,  and  not  the  youngest,  is  entitled  to  this  estate.  The  answer  in- 
sists, and  the  evidence  proves,  that  **  dying  seised  ^  is  of  the  essence  of  the 
custom.  Wherever  a  special  custom  is  relied  upon  at  law,  the  courts  require 
that  the  case  shall  be  brought  strictly  within  it ;  Watkins  on  Copyholds,(e) 
Locke  V.  Colman.{g)  Thus,  where  a  customary  descent  to  the  youngest 
son  depends  upon  the  ancestor  dying  seised,  it  has  been  repeatedly  determin- 
ed that  if  the  ancestor  did  not  die  actually  seised,  as  in  the  case  of  a  surren- 
der made  to  the  use  of  a  person  who  has  not  been  admitted  thereupon,  the 
special  custom  will  not  apply;  Pain  v.  Herbert,{h)  a  case  which  is  also 
staled,  in  dements  v.  8cudafnore,{t)  under  the  name  of  Hale  v.  — — .  Equi- 
ty proceeds  by  analogy  to  this  principle ;  as  in  the  instance  of  refus- 
ing dower  out  of  a  trust  estate.  So,  in  *the  case  of  executory  trusts ;  [*387] 
on  Copyholds,(A:)  Watkins  on  Copyhold8.(/)    So,  where  dis- 


(«)|6  RepL  16,  li.  (6)  1  Ventr.  314»  395.      (e)  3  Wilt.  332. 

(d)  1  Burr.  3B.  (e)  Vol.  i.  p.  63.  {g)  I  Mjlno  &  Crmig,493 ;  and  vol.  ii.  p.  635. 

(A)  Cited  in  3  Keb.  158. 

(f)  1  Sftik.  243  ;  6  Mod,  130 ;  1  P.  Wmi.  63 ;  3  I^id  Raym.  1034 ;  and  lee  1  Seriven  mt 
CepyhMt,  36-38,  dd  ed. 
(*)  VoL  i  p.  497, 3d  ed.  (0  Vol.  li.  p.  68. 
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tributioD  in  case  of  intestacy  followed  the  custom  of  York,  it  was  held,  after 
great  consideration,  that  the  mere  appointment  of  executors  took  the  case  out 
of  the  custom,  although  there  was  a  clear  equitable  intestaC7.(a)  At  law, 
the  principle  is  of  the  strictest  application.  An  actual  dying  seised  is  neces- 
sary to  confer  the  title  to  dower,  and  is  also  material  in  regulating  descent. 
Thus,  where  lands  descending  ex  parte  mcUema  are  devised  upon  condition, 
the  heir  ex  parte  patema  can  alone  enter  for  the  condition  broken.(A)  So  in 
equity  there  is  no  escheat  of  a  trust  estate;  Burgess  v.  Wheat  e.{e) 

Upon  the  other  point,  Mr.  W^ram  took  the  same  line  of  argument,  and 
relied  upon  the  same  authorities  as  the  plaintiff. 

Mr.  CampbeUy  for  the  daughters  of  Jonathan  Trasii,  insisted,  that  upon 
tbe  true  construction  of  the  will,  the  father  took  no  more  than  a  life  estate  in 
the  devised  copyhold,  and  that  upon  his  death,  all  his  children  who  were 
then  living,  daughters  as  well  as  sons,  became  entitled  to  a  life  interest  in  the 
devised  premises.  In  support  of  this  proposition,  he  cited  and  relied  upon 
the  cases  of  Bvffar  v.  Bradfordj^d)  Ginger  v.  WhUe,{e)  Goodtitle  v.  Wod^ 
huU,{g)  Ives  V.  Legge^{h)  Luddingten  v.  JKme,(i)  Bamfield  v.  Pop- 
hafn.{k) 

Mr.  Cooper  and  Mr.  Elderton  appeared  for  other  parties. 

[*328]       *1S39 ;  Nov.  20— Thk  Loan  Chancellor  :— The  first  question 
ia^  what  estate  passed  by  the  will  of  Elizabeth  Swane ;  the  second 
is,  whether  the  heir  at  law  or  the  customary  heir  of  Jonathan  Trash  is  en- 
titled to  the  copyhold  estate  in  question. 

'  1.  With  respect  to  the  first  point,  the  trust  is  to  pay  the  rents  to  Jonathan 
Trash  the  father,  during  his  life ;  and  from  and  after  his  decease,  to  pay  the 
residue  to  his  children,  and  soon  forever,  and  for  want  of  such  children,  over. 
A  direction  to  pay  to  "  children  and  so  on  for  ever,'^  must  mean  children's  chil- 
dren, that  is  to  say,  issue ;  and  <*  for  want  of  such  children,"  must  mean  for  want 
of  issue.  The  testatrix's  object  is,  that  children's  children  for  ever  shall  enjoy 
the  property  in  perpetual  succession ;  and  she  makes  no  gift  over  whilst  any 
such  are  left.  There  is  no  way  of  effecting  this  purpose,  but  by  giving  an 
estate  tail  to  Jonathan  Trash.  If  this  be  the  meaning  of  the  testatrix,  as  I 
think  it  is,  the  case  is  as  nearly  as  possible  the  same  as  Wood  v.  BaronJ^f) 
in  which  it  was  held  that  the  first  taker,  the  parent,  took  an  estate  tail. 

2.  The  next  question  is,  whether  the  heir  at  law  or  the  customary  heir  of 
Jonathan  Trash  became  entitled,  upon  his  death,  to  this  estate  tail. 

The  custom  of  the  manor  is,  that  the  youngest  son  is  the  customary  heir* 
The  copyhold  tenants  are  trustees,  and  the  estate  tail  is  ,of  the  equitable  in- 
terest. Equity,  therefore,  has  to  look  for  the  heir;  and  the  question  is  whe- 
ther equity  will  not  hold  that  person  to  be  heir  who  would  have  inherited  if 

(c)  See  Fitzgtrald  ▼.  Field,  1  Run.  416.  (6)  Co.  Lilt  13,  b.  (e)  1  Black.  131 ;  1  Eden,  177 

(if)  8  Aik.  330.  (e)  Willes,  349.  {g)  Wiltes,  593. 

(A)  FearDo  Cont.  Rem.  377.  (t)  I  Salk.  334 ;  1  Lord  Raym.  803. 

(Jk)  1  P.  Wmi.  54.  (Z)  1  Eaat,  359. 
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the  esiate  had  not  been  in  trust.  In  Edwin  v.  Thoma3{a)  this  was 
assumed.  Chief  Baron  ^Gilbert,  in  his  treatise  on  the  Lavir  of  Uses  [*329J 
and  Trusts,(i)  states  the  rule  generally  as  to  all  customary  lands,  as 
well  as  gavelkind  and  borough  English,  as  to  which  it  is  not  disputed  that 
the  equitable  interests  descend  as  the  legal  estate.  In  Roberts  7.  EHxwell,{c) 
Lord  Hardwicke  assumes  that  in  trusts  executed,  as  distinguished  from  trusts 
ezecntory,  the  customary  heir  would  be  entitled.    The  distinction  so  taken 

leeds  to  the  consideration  of  the  case  of  H(Ue  v. ,  decided  in  the  year 

1660,  and  mentioned  by  Lord  Holt  in  Clements  v.  Scudamore,{d)  in  which 
it  was  held  that  a  custom  that  the  lands  of  a  tenant  dying  seis^  descended 
to  his  youngest  son,  did  not  entitle  the  youngest  son  of  a  person  whose  lands 
had  been  surrendered  to  the  use  of  him  and  his  heirs,  and  who  died  before 
admittance,  but  that  his  common  law  heir  was  entitled.  This  case  was  re- 
lied upon  in  argument  against  the  title  of  the  youngest  son  here ;  but  it  was 
not  a  trust,  and  certainly  not  a  trust  executed.  There  was  indeed  a  title  in 
the  father  to  be  admitted ;  but  that  title  was  not  complete  when  be  died, 
and  the  decision  seems  to  be  founded  upon  the  same  principle  as  the  rule 
referred  to  by  Lord  Hardwicke  in  Roberts  v.  Dixwell^  that  though  the  cus* 
tomary  heir  inherits  in  cases  of  trusts  executed,  yet  the  common  law  heir 
takes  where  the  trust  is  executory.  This  case^  therefore,  does  not  appear  to 
me  to  govern  the  present.  i 

It  was  argued  that  the  custom,  as  proved  by  the  witness,  does  not  include 
the  present  case,  because  the  witness  speaks  of  it  as  applicable  to  tenants 
seised  of  lands.  It  is  not  to  be  expected  that  the  court  rolls  should 
famish  evidence  of  a  custom  applicable  'immediately  to  trust  estates,  [*330] 
because  all  the  transactions  recorded  in  the  court  rolls  are  of  trans- 
fers of  the  legal  title.  The  title  of  the  customary  hares,  however,  does  not 
depend  upon  any  custom  as  to  equitable  estates,  but  upon  this,  that  the  cus- 
tom is  proved  to  apply  to  legal  estates,  and  that  the  descent  of  trusts  executed 
follows  the  same  rnle. 

lam  therefore  of  opinion  that  the  youngest  son,  being  the  customary  heir, 
is  in  this  case  entitled  to  the  land  in  question. 


Rawson  v^  Samuel. 

1939 ;  Febraary  3S. 

If  a  defendaot  in  his  answer  states  portions  of  pleadings  at  law,  bat  for  greater  certainty  as  ta 
those  pleadings  refers  to  a  copy  thereof  when  prodncedi  the  plaintiff  may,  on  a  motion  for  an  in- 
janetion,  read  the  whole  of  such  pleadings  from  a  copy  verified  by  affidavit 

One  object  of  this  suit  was  to  restrain  the  defendant  from  proceeding  in 
an  action  at  law  which  he  had  brought  against  the  plaintiff  in  equity  for  ai\ 

(a)  1  Vara.  489.  (6)  Page,  19.  (c)  1  Atk.  610. 

{i)  3  Lord  Raymond,  1034 ;  aoid  1  F.  Wms.  66. 
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alleged  breach  of  an  agreement.  The  bill  set  out  a  part  of  the  pleadings .  «it 
law.  The  defendant,  by  his  answer,  set  out  further  parts  of  thos^  pleadings  # 
being  portions  of  the  declaration  and  pleas,  and  referred  to  them  in  these 
words : — "  But  for  his  greater  certainty  as  to  the  said  declaration  and  pleas, 
this  defendant  craves  leave  to  refer  to  the  same^  or  a  proper  copy  ibsxeof^ 
when  produced  before  this  court." 

Mr.  Knight  Bruoe,  upon  a  motion  to  show  cause  against  dissolving  the 
injunction  which  had  been  granted  to  restrain  the  action  at  law,  insisted  oa 
his  right  to  read,  on  the  pari  of  the  plaintiff,  a  copy  of  the  whole  declaration 
and  pleas,  verified  by  affidavit ;  submitting  that  the  defendant  had  by  the 
effect  of  the  reference  incorporated  them  in  his  answer,  and  made  them  part 
of  his  case.  The  same  point,  he  said,  had  been  decided  by  the 
r*33l]  Lord  ^Chancellor  in  the  Skinner^  Company  v.  Tht  Irish  Socieiy.{d) 
Mr.  Wigram^  contra. 

Thb  Lord  Chancellor  mentioned,  as  an  analogous  case,  the  coart 
rolls  of  a  manor  admitted  by  the  defendant,  and  in  part  referred  to,  and  which 
could  not  be  produced  in  court ;  and  he  allowed  tlic  verified  copy  of  the  plead* 
ings  at  law  to  be  read. 


SaCMAREZ  v.  SaUMAREZ.  De  HaVILLAND  17.  Saumarez. 

.  1838:  Novembor  8, 9.    1839 :  Janaary  35  ;  November  18. 
A  tastator  gave  and  b«qaeathed  to  bis  ion  R.  (who  waa  his  heir  at  law)  his  fireehold  land  in  D.,  and 
directed  that  the  residue  of  the  property  which  he  might  leave  at  his  death,  should  be  dirided 

« 

between  that  son  and  his  two  nstets  in  eqaal  proportions ;  with  a  direction,  that  whatever  poi^ 
tion  might  devolve  to  him  should  be  placed  in  the  names  of  trustees,  and  the  interest  paid  lo  hioi 
.  faring  his  life,  and  that  after  his  death,  his  share  should  be  divided  between  his  children  and 
placed  in  the  names  of  trustees,  with  a  discretionary  power  to  employ  a  portion  of  the  capital 
for  their  advancement ;  and  on  tho  children  respectively  attaining  twenty-five,  their  shares  to 
be  transferred  to  them.  Should  his  son  die  without  iaue,  the  whole  of  his  portion  was  to  devolve 
^  to  his  two  sbters,  during  their  lives,  in  equal  proportions ;  and  after  their  death,  to  their  obildreu ; 
Held,  first,  that  under  the  terms  of  this  devise,  the  son  took  only  a  life  estate  in  the  freehold 
land  in  D. ;  and  secondly,  that,  under  the  residuary  clause,  the  reversion  in  fee  of  the  land  paaa- 
•d  In  equal  undivided  thirds,  subject  to  the  same  trusts  and  limitations  as  the  other  residuary 
property,  for  the  benefit  of  the  testator's  son  and  daughters,  and  their  respective  children. 

The  will  of  Richard  Saumarez,  which  was  duly  executed  and  attested  to 
pass  freehold  estate,  after  expressing  the  testator's  desire  to  make  such  a  dis- 
position of  his  property  as  might  prevent  disputes  among  those  whom  he  left 
behind,  directed  that  his  wife  should  hare  the  offer  of  his  house  and  premises 

for  life,  with  the  books,  furniture,  linen,  china,  plate,  d&c.,  at  an  an- 
[*332]    nual  rent  of  ISO/. ;  which  rent  he  desired  should  be  'equally  divided 

between  his  son  Richard  and  his  two  daughters  Carteret  Gimingham 
and  Martha  de  Havilland.    He  further  directed  that  an  inventory  should  be 

(a)  Not  reported  upon  this  point. 
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takeD  of  the  books,  furniture,  linen,  china,  plate,  &c.,  and  that  after  his  wife's 
decease  they  should  be  appropriated  to  his  said  son  and  dauo[hters ;  and  in 
case  his  wife  should  decline  the  oflfer  of  renting  the  house,  then  his  execu- 
tois  were  to  be  at  liberty  to  dispose  of  it,  and  were  to  divide  the  produce  be- 
tweea  his  said  son  and  daughters,  subject  to  the  conditions  thereinafter  spe- 
cified* 

The  testator  then  directed  that  the  sums  which  he  had  put  in  settlement 
on  the  respective  marriages  of  his  said  two  daughters  should  be  brought  into 
hotchpot,  and  be  accounted  as  part  of  the.  share,  portion,  or  dividend  which 
should  accrue  to  them ;  or,  in  other  words,  that  they  should  receive  so  much 
leas  of  the  residue  of  his  estate  as  was  equal  to  the  sums  which  he  had  actu- 
ally settled  on  their  res])ective  marriages. 

The  testator  next  made  certain  special  provisions  for  two  other  sons,  Fre* 
derick  and  Paul,  who  were  both  described  as  being  of  unsound  mind.  One 
of  those  provisions  was  introduced  by  a  recital  that  it  was  given  instead 
of  the  son  **  sharing  with  his  brother  Richard  and  sisters  his  share  of  my 
property  equal  to  them." 

The  will  then  proceeded  as  follows : — <*  And  as  regards  my  son  Richard,  I 
give  and  bequeath  to  him  the  freehold  land  which  I  possess  in  Dorsetshire. 
And  I  direct  that  the  residue  of  the  property  which  I  may  leave  at  my  death 
may  be  divided  between  him  and  his  two  sisters  in  equal  proportions,  the 
shares  which  they  received  as  a  marriage  portion  included,  subject 
to  the  following  restrictions : — It  is  my  express  direction  that  *what-  [^3d3] 
ever  portion  may  devolve  to  him  shall  be  placed  in  the  names  of 
three  trustees,  the  interest  of  which  shall  be  paid  to  him  during  his  life. 
And  I  direct  that  after  his  death  the  share  belonging  to  him  may  be  divided 
between  his  children,  and  placed  in  the  names  of  trustees,  witli  a  power  to 
employ  the  interest  for  their  maintenance  and  education ;  and  1  give  the 
said  trustees  a  discretionary  power  to  employ  a  portion  of  the  capital,  if  it  be 
found  necessary,  for  their  advancement  and  settlement  in  life ;  and  after  each 
of  them  has  attained  the  age  of  twenty-five  years,  the  whole  of  their  share  is 
to  be  transferred  to  ihem.  As  it  is  my  wish  that  the  wife  of  my  son 
Richard  should  not  have  any  control  whatever  over  the  property  1  leave  to 
him  my  son  her  husband,  or  of  his  children  after  his  death,  I  hereby  direct 
my  executors  to  reserve  out  of  his  portion  a  sum  sufficient,  after  the  death  of 
her  husband,  to  yield  751.  a  year,  payable  to  her  half-yearly ;  and  after  her 
death,  the  capita]  to  be  divided  between  the  children  which  my  son  may 
have  left.  Should  my  son  Richard  die  without  issue,  the  whole  of  the  portion 
which  may  have  been  placed  in  trust  for  him  is  to  devolve  to  his  two  sisters, 
during  their  life,  in  equal  proportions,  and  after  their  death  to  their  children. 
And  in  like  manner  if  any  of  his  children  should  die  after  him,  and  before 
they  have  attained  the  age  of  twenty-five  years,  such  portion  as  they  possess 
is  to  be  divided  between  the  surviving  brothers  and  sisters ;  and  in  default 
of  them,  the  whole  is  to  go  to  the  children  of  my  daughters  Martha  and 
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Carteret  in  equal  proportions.    And  as  to  the  sum  which  was  placed  in  the 
names  of  trustees  as  a  marriage  settlement  on  my  present  wife,  it  is  my  will 
that  after  her  death  it  should  be  divided  in  equal  proportions  between  my 
son  Richard  and  his  two  sisters,  subject  to  the  same  trust  as  I  havd  before 
directed,  so  (hat  after  the  death  of  any  of  them  without  issue,  such 
[•334]    proportion  is  to  go  to  the  'surviving  brother  or  sister;  and  after  thei^ 
decease,  to  their  surviving  children.'* 
A  subsequent  passage  in  the  will  commenced  with  this  recital : — "  And 
whereas  the  advantages  io  the  distribution  of  my  property  which  I  have 
given  to  my  son  Richard  atid  to  my  two  daughters,  are  founded  on  the  un- 
happy state  of  my  two  sons  Frederick  aud  Paul,"  &c. 

At  the  date  of  the  will  and  at  the  time  of  his  death,  the  testator  was  seised 
in  fee  of  about  260  acres  of  freehold  land  in  Dorsetshire,  but  he  had  no  other 
real  estate.. 

The  bill  in  the  first  mentioned  cause  (Saumarez  v.  Saumarez^)  was  filed 
by  the  testator's  son  and  heir  at  law,  Richard  Saumarez  the  younger,  and 
his  wife  and  infant  children,  as  co-plaintiffs,  against  the  executors  of  th^  will, 
and  the  testator's  widow  and  younger  children  (including  his  two  daugh- 
ters,) and  against  the  husbands  and  issue  of  the  two  daughters.  It  prayed 
that  the  trusts  of  the  will  might  be  performed,  and  the  rights  of  all  parties 
under  it  declared  and  secured. 

By  the  order  of  the  Master  of  the  Rolls,  made  on  further  directions,  it  was, 
among  other  things,  declared,  imder  the  testator's  will,  Richard  Saumarez 
the  younger  was  entitled  to  an  estate  for  his  life  only  in  the  Areehold  land 
in  Dorsetshire,  and  that,  under  the  residuary  clause,  he  and  hts  two  sisters, 
Mrs.  Gimingham  and  Mrs.  De  Havilland,  were  entitled  to  the  reversion 
thereof  in  fee  simple,  subject  to  such  life  estate,  in  equal  undivided  third 
parts. 

Richard  Saumarez  the  younger  appealed  against  this  part  of  the  or- 
der. 
{*336]  *Mr.  THnney  and  Mr.  Romilly^  in  support  of  the  appeal,  ai^ued 
that  having  regard  to  the  general  scope  and  context  of  tlie  will, 
which  obviously  meant  to  deal  with  and  distribute  the  whole  of  the  testa- 
tor's property,  the  appellant  took  a  fee  simple  in  the  Dorsetshire  estate ; 
Bradford  v.  Belfi€ld.{a)  If,  however,  it  should  be  held  that  no  more  than 
A  life  interest  in  that  estate  passed,  the  reversion  in  fee  remained  undisposed 
ofy  and  devolved  on  the  appellant  *in  his  character  of  heir  at  law.  The  tes- 
tator never  could  have  meant  to  pass  that  reversion  by  the  general  terms  of 
the  subsequent  clause  purporting  to  pass  the  residue  of  his  property.  The 
^special  limitations  and  directions,  annexed  to  the  residuary  gift,  referred  only 
to  personal  estate,  and  were  wholly  inapplicable  to  a  reversionary  interest  in 
land  I  and  the  word  "  property  "  must  therefore  necessarily  be  understood  in 

(a)  2  Sim.  264.. 
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a  restricted  sense,  and  not  as  comprehending  the  reversion  in  question ;  Doe 
dem.  Bunny  v.  Rout^(a)  Roe  detn.  Helling  v.  YeHb.{h) 

Mr.  Simpkinson  and  Mr.  Purvis,  for  Mrs.  Gimingham,  and  Mrs.  De  Fla- 
Tilland,  contended  that  the  appellant  took  only  a  life  estate  in  the  land  in 
Dorsetshire^  and  that  the  reversion  passed  under  the  residuary  clause.  In 
snpport  of  their  argument,  they  cited  and  commented  upon  Doe  dem.  Spear- 
ing V.  Bucknerj{c)  Doe  dem.  Andrew  v.  Lainchbury,{d)  Doe  dem.  Wall  v. 
iMntglandsXe)  Nicholls  v.  Butcheri{g)  Pattan  v.  Randall,{h)  Doe  dem. 
Morgan  v.  Morgan  ;(i)  and  they  denied  the  authority  of  Doe  dem.  Hel" 
ling  V.  Yeud. 

*Mr.  Anderdon,  for  the  children  of  Mrs.  Gimingham  and  Mrs.  [*336] 
De  Havilland,  and  Mr.  Koe  for  the  children  of  the  appellant,  fol- 
lowed the  same  line  of  arguments  They  further  submitted,  (though,  as  the 
children  had  not  appealed,  the  objection  was  not  in  strictness  open,)  that  that 
part  of  the  order  which  declared  the  appellant  and  his  two  sisters  to  be  enti- 
tled in  equal  thirds  to  the  reversion  in  fee  of  the  Dorsetshire  estate,  was 
clearly  erroneous.  This  appeared  to  have  been  a  mere  slip  in  drawing  up 
the  order,  for  the  question  was  never  discussed  ;  aAd  it  was  obvious  that  if 
the  reversion  passed,  as  the  Master  of  the  Rolls  had  decided,  under  the  resi- 
duary clause,  it  could  only  pass  subject  to  the  same  trusts  and  limitations,  as 
the  other  property  comprised  in  that  clause. 

Mr.  THnney^  in  reply,  observed  that  the  respondents'  construction  seemed 
to  involve  this  absurdity,  viz.  that  it  made  the  testator,  first,  in  express  terms, 
devise  to  bis  son  Richard  a  life  interest  in  the  land,  and  then,  aifter  the  de- 
termination of  that  estate,  give  him  by  virtue  of  the  residuary  clause  a  life 
interest  in  the  reversion,  jointly  with  his  two  sisters. 

Thr  Lo&n  Chancellor  said  that,  as  the  present  record  was  framed,  it 
would  be  quite  irregular  to  make  any  adjudication  on  the  point  raised  by  the 
appeal ;  the  interests  of  the  appellant's  children,  who  joined  with  him  as  co» 
phdntifis  in  the  suit,  being  directly  at  variance  with  his  own.  The  proper 
coarse  would  be  to  vary  the  order  of  the  court  below,  by  striking  out  so 
much  of  it  as  related  to  the  testator's  real  estate,  and  to  let  a  new  bill  be 
filed,  in  which  the  parties  should  be  properly  arranged  for  the  purpose  of 
conveniently  raising  the  question  as  to  the  real  estate,  and  solely  confined 
to  that  object.  If  such  a  course  were  taken,  so  as  to  put  the  plead- 
ings *right  in  point  of  form,  the  cause  might,  as  soon  as  it  was  at  is*  [*337] 
sue,  be  set  down  before  him  and  called  on  for  hearing,  pro  forma  ; 
bot  probaUy  it  would  not  be  thought  necessary,  after  the  full  discussion 
which  the  question  had  just  undergone,  that  it  should  be  again  argued. 


Agreeably  to  his  lordship's  suggestion,  a  bill  was  accordingly  filed  (being 

(«)  7  Taant  79.  (6)  2  New  R«p.  214.  (c)  6  T.  R.  610. 

(<0  n  But,  290.  («}  14  East,  370.  (^)  18  Vm.  193. 

(I)  1  J.  &  W.  189.      '  (0  6  B.  &  C.  512. 
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the  cause  of  De  HaviUand  v.  Saumarez)  by  the  testator's  two  daughteis 
and  their  respective  husbands,  against  Richard  Saumarez  the  younger  apd 
his  infant  children,  simply  raising  the  question  as  to  the  title  to  the  real 
estate. 

This  bill  afleged  that  the  defendant  Richard  Saumarez  the  younger  claim- 
ed to  be  the  owner  in  fee  of  the  Dorsetshire  estate,  and  intended,  as  0uch,  to 
cut  down  the  timber  growing  thereon.  Richard  Saumarez  the  younger,  by  his 
answer,  claimed  the  estate  in  fee  simple,  either  by  force  of  the  devise,  or  as 
taking  a  life  estate,  under  the  will,  and  the  reversion  by  his  title  of  heir  at 
law ;  and  he  admitted  his  intention  to  cut  down  the  timber. 

1839 :  Jan.  25. — The  cause  of  De  Havillnjtd  v.  Saumarez  was  brought 
on  for  hearing  before  the  Lord  Chancellor ;  but  the  counsel  for  the  different 
parties  merely  stated  the  question  to  the  court,  and  left  it  to  his  lordship's  de- 
cision, upon  the  arguments  already  urged  on  the  appeal. 


Nov.  18.— -The  Lord  CHANCEl/L0R^— The  defendant  the  heir  at  law 

claims  the  fee  of  the  lands  devised,  either  as  devisee  or  as  hejr.    As 

[*338]    devisee  he  has  rib  title,  except  for  his  life,  the  devise  to  him  'being 

"  of  the  freehold  land  which  the  testator  possessed  in  Dorsetshire,'' 

without  any  words  of  inheritance. 

The  question  is,  whether  the  fee  of  these  lands,  subject  to  the  defendant's 
life  estate,  is  undisposed  of,  or  passed  under  the  next  clause  in  the  will, 
by  which  the  testator  directed  that  the  residue  of  the  property,  which  be 
might  leave  at  bis  death,  should  be  divided  between  his  son  and  his  two 
daughters  in  equal  proportions. 

If  this  had  been  the  whole  of  the  case,  there  would  have  been  no  doubt. 
The  testator,  in  that  case,  having  given  a  life  estate  in  his  lands,  would  have 
devised  the  residue  of  his  property,  that  is,  all  his  property  not  before  dis- 
posed  of,  which  would  have  included  the  fee  of  that  land  in  which  he  had 
before  only  given  a  life  estate.  But  the  difficulty  is,  that,  in  directing  the 
application  of  such  residue  of  his  property,  he  has  used  expressions  and  pre- 
scribed  a  course  of  dealing  not  applicable  to  land,  but  to  personalty  only.  He 
directs  his  son's  share  to  be  placed  in  the  names  of  trustees,  and  the  interest 
to  be  paid  to  him,  who  was  already  tenant  for  life  of  the  land ;  and  he 
authorizes  his  trustees  in  certain  cases  to  advance  part  of  the  capital,  and  di- 
rects them,  in  certain  other  cases,  to  transfer  the  whole ;  and  he  calls  the 
son's  share  of  such  residue  a  portion. 

The  question  then  is  whether  such  expressions  and  directions  are  sufficient 
to  give  a  restricted  meaning  to  the  gift  of  the  residue  of  his  properly,  and  to 
confine  these  words  (sufficient  of  themselves  to  pass  freehold  as  well  as  per- 
sonal  property,)  to  passing  the  personal  property  only, 
r^o.,  .,  ^''''■^  referring  to  the  authorities  upon  this  point,  it  seems  desim- 
[•339]  ble  to  consider  what  ought  in  reason  to  be  •the  construction.  In 
considering  gifts  of  residue,  whether  of  real  or  personal  estate,  it  is 
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ttot  necessary  to  ascertain  whether  the  testator  had  any  particular  property  in 
contemplation  at  the  moment.  Indeed,  such  gifts  may  be  introduced  to  guard 
against  the  testator  having  overlooked  some  property  or  interest  in  the  gifts 
particularly  described.  If  he  meant  to  ^ive  the  residue  of  his  property,  be 
it  urhal  it  may,  it  is  inmiaterial  whether  he  did  or  did  not  know  what  would 
be  included  in  it ;  and  if  so,  it  caimot  make  any  difference  that  such  igno« 
ranee  is  manifested  upon  the  face  of  the  will,  unless  the  expressions  manifest- 
ing it  are  sufficient  to  prove  that  the  testator  did  not  intend  to  use  the  words 
of  gift  in  their  ordinary,  extended,  and  technical  sense. 

Id  the  present  case,  if  it  be  assumed  that  the  testator  was  aware  that  the 
first  gift  to  the  son  would  only  confer  upon  him  a  life  estate,  because  such  is 
the  legal  import  of  the  words  used,  it  must,  for  the  same  reason,  be  assumed 
that  he  was  aware  that  thegift  of  the  residue  of  his  property  would  pass  the 
See  in  the  lands.  It  is,  however,  very  probable  that  he  was  not  aware  that 
the  son  would  only  take  a  life  estate ;  but  it  is  not  inconsistent  with  such  an 
impression  that  he  should  wish  that  the  residuary  clause  should  carry  all 
that  he  had  not  before  disposed  of. 

In  the  case  of  a  devise  to  persons  filling  a  particular  character,  or  to  per* 
sons  not  in  esse  at  the  testator^s  death,  the  intermediate  rents  pass  by  a  re- 
siduary devise,  although  there  is  no  probability  that  the  testatpr  contempla- 
ted any  such  interest  passing.    I'his  is  totally  different  from  cases  of  lapsed 
devises,  or  devises  void  at  law,  the  devise  of  the  residue  operating,  and  being 
supposed  or  intended  to  operate,  upon  what  had  not  been  included 
in  any  former  devise.    And  as  it  cannot  be  ^assumed  that  the  testa-    [*340] 
tor  here  intended  to  give  the  fee  to  his  son  by  words  which,  at  law, 
will  only  carry  an  estate  for  life,  it  must  be  assumed  that  he  intended  it  to 
pass  by  words  which  include  all  that  be  had  not  before  disposed  of.     What 
he  bad  uot  disposed  of  confiisted  of  the  fee  of  these  lands,  subject  to  his  son's 
life  estate,  and  of  bis  personal  property.    The  circumstance  of  his  using  ex- 
pressions and  giving  directions  applicable  only  to  the  personal  estate,  mny 
prove  that  he  did  not  at  the  time  consider,  or  was  not  uware,  that  this  fee 
vonid  be  part  of  his  residue :  but  if  such  knowledge  be  not  necessary,  as  i| 
certainly  is  not,  to  give  validity  to  the  devise,  the  absence  of  it,  though  so 
maniGested,  cannot  destroy  the  operation  of  the  general  intent  of  passiuj^  c^ 
the  residue  of  his  property. 

In  Use  detn.  James  v.  Avisjji)  the  court  seems  to  have  proceeded  upon 
the  supposed  proof  of  the  absence  of  any  intention  to  pass  the  property  in 
contest;  but  in  Church  v.  Mundy,(h)  Lord  Eldon  pointed  out  the  inaccura- 
cy of  snch  a  principle,  and  states  (in  which  I  entirely  concur)  that  the  best 
rnle  is,  to  take  the  words  to  comprehend  a  subject  which  falls  within  their 
usual  sense,  unless  there  is  something  like  a  declaration  plain  to  the  contra- 
nr.  in  Doe  dem.  Morgan  v.  Morgan,{c)  Mr.  Justice  Bayley  laid  down  the 
rule,  and  I  think  rightly,  that  if  there  are  other  expressions  in  the  will  calcu- 
li T.R.  COS.  (6)  15  V4i.  a86.   S6ap.406L  <«)  €  B.  4p  C.  51(v 
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lated  to  raise  a  judicial  doubt  only,  whether  the  testator  intended  to  confine 
the  word  property  to  his  personal  estate,  those  expressions  ought  not  to  con- 
trol the  effect  of  the  word  property^  which  had  been  held  to  include  Che  real 

as  well  as  personal  estate. 
[♦341]  •The  decisions  in  Doe  dem.  Spearing  v.  Bueknerjl^a)  and  Doe 
dern.  Burkett  v.  Chapman^{b)  show  the  difficulty  of  laying  down 
any  satisfactory  rule  in  dealing  with  limitations  inapplicable  to  particular 
estates;  but,  adhering  to  the  principle  laid  down  by  Lord  Eldon  in  Church 
V.  Mundyj  I  find  here  a  residuary  clause  in  words  amply  sufficient  to  com- 
prehend the  snbject  in  question,  and  I  do  not  find  any  declaration  plain,  that 
the  testator  intended  to  use  them  in  a  sense  different  from  their  usual  mean- 
ing. The  expressions  used  in  this  case,  and  the  directions  given,  are  address- 
ed to  all  the  property  given  by  the  residuary  clause,  but  are  applicable  only 
to  the  residue  of  the  personal  estate,  and  not  to  the  fee  of  the  lands  devised  to 
the  son  for  life.  So  in  Doe  dem.  Earl  Cholmondeley  v.  Weatherby,{c)  and 
Doe  dem.  Nethercoie  v.  Barile,{d)  the  limitations  were  in  terms  addresse  i 
to  all  the  estates,  but  were  inapplicable  to  some: — nevertheless  all  were  held 
to  pass. 

In  many  of  the  cases  much  stress  has  been  laid  upon  expressions  indica- 
ting an  intention  to  dispose  of  the  whole  of  the  testator's  property.  No  such 
general  expressions  are  to  be  found  here ;  but  there  are  passages  in  other 
parts  of  the  will  clearly  indicating  such  an  intention  in  the  testator's  mind. 
He  speaks  of  a  daughter  having  "  so  much  less  of  the  residue  of  my  estate," 
and  of  a  son  not  "sharing  with  his  brother  and  sisters  his  share  of  my  pro- 
perty equal  to  them." 

1  am  therefore  of  opinion,  that  the  Master  of  the  Rolls  put  a  right  construc- 
tion upon  this  will,  in  holding  that  the  reversion  of  the  Dorsetshire   estate 
passed  under  the  residuary  clause  ;  but  I  think  it  must  be  subject  to 
[•342]    the  'same  trusts  and  limitations  as  the  rest  of  the  property  comprised 
in  ihat  clause. 

The  declaration  will  be  accordingly:  the  cons  must  come  out  of  the  es- 
tate.[l] 

(fl)  6  T.  R.  610.  (4)  1  H.  Bl.  223.  (c)  11  East,  322.  (rf)  5  B.  &  Aid.  432, 

[1]  The  testator  after  giving  at  the  comnieocement  of  hia  will,  varioas  pecuaiary  legacies,  aud  be- 
queathing all  the  rest  and  reeidiie  of  his  ready  money,  securities  for  money,  aud  moneys  in  the  fuud^, 
10  trnstees  upon  certain  trusts,  concluded  his  will  as  follows: — "And  T  do  fnrther  ^ve  and  be- 
queath to  my  laid  wife  all  my  jewels,  &c.  &c.,  and  other  {^ods,  chattels  and  effecta  whatsoever, 
as  her  own  goods  and  chatels  forever  ;  and  I  do  hereby  oonstitate  and  appoint  her  my  said  wife, 
sole  executor  of  this  my  will ;"  it  was  held  that  this  clause  carried  the  residue  of  the  testator *s 
property  to  the  wife.  Knight  Bruce,  V.  C.  "  The  first  point  upon  the  will  that  it  may  be  right  to 
mention,  is  the  question,  whether  the  testator  has  disposed  of  the  beneficial  interest  in  the  general 
residue  of  his  personal  estate,  or  has  so  far  died  intestate.  This  torns  upon  the  meaning  to  be  at* 
Uibut«d  to  the  words  **  goods,  chattels  and  effects,"  having  regard  to  the  position  in  which  they  are 
fuond  in  the  will ;  and  haviug  regard  also,  to  the  whole  contents  of  tho  will.  Lord  Cktttenbam  in 
Sautnarex  v.  Smumartx,  expressed  his  assent,  and  I  agree  with  him  in  assenting,  to  a  general  rule 
of  constmcUoB,  as  laid  down  or  recognized  by  Lord  Eldon  iu  Church  v*  Mundy,  (15  Ves.  406,) 
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Nye  V,  Maule. 

1B39:  May  31. 

The  plaintiS  cUimed,  as  next  of  kio  of  an  intestate,  a  fund  wbieh  was  in  the  possessibo  of  the  de- 
fesdaot  as  the  nominee  of  tlie  Crown,  and  after  the  master  had  reported  against  the  plaintiffii' 
title,  the  ccort  directed  certain  issues  for  the  purpose  of  trying  it.  The  plaintifis  applied  for  an 
advance  out  of  the  fund,  to  eiiabls  them  to  try  the  issues ;  but  this,  which  was  opposed  by  the 
Crown,  the  court  refused. 

The  plaintiffs  claimed,  as  next  of  kin  of  two  persons  named  Sarah  Hyatt 
and  Edward  Smith,  to  be  entitled  to  a  fund  of  which  the  defendant  Maule 
bad  obtained  possession.  Hyatt  had  been  the  surviving  executrix  of  Smith, 
and  upon  her  death  intestate  and  without  issue,  letters  of  administration  of 
her  estate  and  effects,  and  also  of  the  un  ad  ministered  estate  and  effects  of 
Smith,  were  granted  to  Maule,  as  the  nominee  and  on  behalf  of  the  Crown. 
At  the  hearing  of  the  cause,  the  plaintiffs  entered  into  no  evidence;  but  a 
decree  was  made,  directing  the  master  to  inquire  and  state  who  were  the  next 
of  kin  of  Hyatt  and  Smith  respectively. 

The  master  having  reported  that  Robert  Collins  and  Mary  Harrison,  neither 
of  whom  was  a  party  to  the  cause,  were  the  next  of  kin  of  Hyatt,  and  that 
no  person  had  made  out  a  title  before  him  as  next  of  kin  of  Smith,  the  plain- 
fifistook  exceptions  to  the  report.  On  the  hearing  of  those  exceptions,  four 
issoes  were  directed,  for  the  purpose  of  trying — first,  whether  the  plaintiffs 
or  any  of  them  were  of  kiu  to  S  liith  ;  secondly,  whether  the  plaintiffs  or  any 

thai  :-«<  It  u  moch  more  safe  to  consider  those  subjects  intended  which  the  words  describe,  tha^  to 
•"l^iy  a  parpooe  by  conjecture ;  determining  for  the  testator  upon  the  more  or  less  convenience 
v;tii  wbicb  that  subject  may  be,  which  he  has  declared  shall  be,  applied.     The  best  rule  uf 
coiulnicUon  is  that  which  takes  the  words  to  comprehend  a  subject  that  falls  wilhiu  their  usual 
KBae, Doiett  there  iisoinethin^  like  declaration  plain  to  the  contrary.*    The  words*  goods, chat- 
telt  aod  effects,'  which  the  bequest  contended  to  be  residuary  contains,  or  any  of  them,  are  terms 
that,  ID  their  proper  sense  and  nature,  are  sutficiently  Ihvge  to  include  and  pass  the  absolute  inter- 
e»t  IB  the  whole  personal  estate.     But  a  will  may  be  so  worded  as  to  show  that,  according  to  a 
reaaooable  constructiou  of  it,  the  testator  must  have  intended  to  use  those  terms  in  a  limited  and 
Rftncted  tense ;  and  when  this  appeani,  the  intention  so  collected  most  have  tfEttt  given  to  It. 
It  ia  however  iaeombent  on  those  who  contend  for  the  lirnited  eonstruciion  to  show  tliat  a  rational 
iaterpretation  of  the  will  requires  a  departure  from  that  which,  ordinarily  and  prima  facU,  is  the 
Moaeand  meaning  of  the  words.     Such  I  tuke  to  be  in  substance,  the  rule  to  be  collected  from  all 
the  autboritirs,  and  to  this  test  the  gift  in  question  must  be  subj-'Cted.*'     After  referring  to,  and 
tommenting  upon  the  cauesof  Arnold  v.  Arnold,^  Myl.  &  K.  372,  373  ;  Campbell  v.  Pretcott, 
IS  Vea.517,  aod  Mithellt.  Miekell,  5  Madd.  71,  72  ;  the  Vice-chancellor  proceed*  :*-<*  Acknow- 
Isdjiog  as  I  do,  the  principles  recognized  in  those  three  cases  and  in  Church  v.  Mundy,  and  recol- 
IeetiD[f  particularly,  that  prima  faeU  the  words  '*  goods,  chattels  and  effects,"  are  general  aod  un- 
rimiied  expressions  as  applied  to  personalty,  what  judicial  ground  have  I  for  saying,  that  an  inten- 
tion to  osc  them  in  any  other  sense  is  apparent  on  this  will  7    Conceiving  the  general  interpreta- 
tiotttolw  not  only  consistent  with' propriety  of  language  and  expression,  but  to  be  at  least  as  proba- 
cy ttnformable  with  the  testator's  views,  and  intentions  to  be  collected  from  the  whole  will,  is 
My  other  eoostroclion«  I  consider  myself  not  authorized  to  depart  from  it ;  and  therefore,  not 
aathoriied  to  concede  to  the  argument  which  contends  against  the  wife's  right  to  the  residue/'  Par^ 
*«■  V.  UarchanU  1  Yo.  &  Coll.  C.  C.  290,  300, 303.   And  see  Willis  v.  Hi9cox,  ante  197.    Blagge 
♦•  Milet,  1  Story's  Rep.  455. 
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of  them  were  of  kin  to  Hy^att ;  thirdly,  whether  the  plnintiff;!  or  any  of 
them  were  descended  from  the  great  grandfather  of  Smith;  and,  fourthly, 
whether  Collins  and  Harrison  were  of  kin  to  Hyatt.  The  plaintifis 
[*343]  in  equity  were  directed  to  be  plaintiffs  *on  the  (rial  of  the  three  first 
issues,  and,  together  with  Maule,  to  be  defendants  in  the  fourth ;  and 
for  the  purpose  of  enabling  the  different  parties,  including  Collins  and  Har- 
rison, to  proceed  to  the  trial  of  the  issues,  certain  sums,  amounting  in  the 
whole  to  800/.  were  ordered  to  be  paid  to  their  respective  solicitors  out  of 
the  fund  iu  court  in  the  cause,  viz.  250/.  to  the  solicitor  of  the  plaintiffs,  250/. 
to  the  solicitor  of  Collins  and  Harrison,  and  300/.  to  the  solicitor  of  the  defen- 
dant, upon  their  respectively  undertaking  to  account. 

The  fourth  issue  afterwards  came  on  for  trial,  when  the  jury  found  that 
Collins  and  Harrison  were  not  of  kin  to  Sarah  Hyatt. 

The  plaintiffs  iu  the  suit  thereupon  presented  a  petition,  stating  that  they 
had  not  yet  proceeded  to  the  trial  of  the  other  issues,  but  that,  under  the  for- 
mer order,  they  had  received  250/.  out  of  court,  towards  their  costs ;  that 
they  had  already  incurred  upwards  of  250/.  costs  on  the  trial  of  the  fourth 
issue,  as  well  as  a  very  large  amount  of  costs  in  prosecuting  the  suit ;  that 
they  were  unable,  for  want  of  means,  to  meet  the  expenses  of  the  trial  of  the 
remaining  issues;  and  they  prayed  that  a  further  sum  of  500/.  might  be  ad- 
VJinced  to  their  solicitor  for  that  purpose,  out  of  the  fund. 

Tlie  Yice-Chancellpr  made  an  order,  upon  this  petition,  that  500/.  should 
be  paid  to  the  solicitor  of  the  plaintiffs,  and  300/.  to  the  solicitor  of  the  de- 
fendant, upon  such  solicitors  respectively  undertaking  to  account  for  those 
respective  sums. 

The  defendant,  who  had  not  applied  for  any  advance,  appealed  from  the 
last  mentioned  order. 

The  Solicitor  General  and  Mr.  HT-ay,  iu  support  of  the  appeal. 
{'344]  — *The  order  is  unprecedented  and  improper  ;  the  parties  who  oly- 
tained  it  have  not  yet  established  even  a  prima  facie  title  as  next  of 
kin.  The  {practice  of  treating  property  of  this  description,  which,  for  default 
of  hetrs  or  Best  of  kin,  has  vested  in  the  Crown^  as  a  fund  for  the  maintenance 
of  litigation  and  the  encourasrement  of  speculative  and  desperate  claims,  is 
most  pernicious  ;  and  the  defendant,  the  solicitor  to  the  treasury,  being  a 
mere  stakeholder  for  the  persons  really  entitled,  who  may  not  be  before  the 
court,  has  been  advised  and  has  determined  to  resist  it.  Any  orders  of  a  simi- 
lar kind,  which  may  have  been  made  in  other  cases,  have  been  made  by 
consent,  or  at  all  events  have  not  been  opposed,  and  are  therefore  no  authori- 
ty for  the  present  order. 

Mr.  Wigram  and  Mr.  Teedj  contra. — The  plaintiffs  have  a  goo.i  case,  but 
are  prevented  from  making  it  out  by  want  of  the  funds  which  the  Crown  now 
holds  in  its  possession  in  the  name  of  its  agent,  the  defendant  Maule.  They 
have  already  obtained  a  decree  which  entiiled  them  to  go  iu  and  establisK 
their elaims  before  the  master;  and  excaptions  having  b;ca  takan  to  the  re* 
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port,  which  was  unfavorable  to  their  claim,  the  court  has  directed  several 

issues  for  the  purpose  of  tryiug  their  title.    They  have  succeeded  in  one  of 

those  issues, — the  only  one  which  has  yet  been  tried ;  but  much  additional 

expense  must  be  unavoidably  incurred  in  going  to  trial  of  the  other  is8uep« 

Similar  orders  have  been  made  in  Monkton  v.  The  Aitofney  General^  Pree^ 

man  v.  Fair  lie  and  Cockrell  and  Barber  ;(a)  and  in  this  very  case 

two  sums  of  250/«  *each  have  been  already  advanced  out  of  the  fund    [*345] 

to  the  solicitors  of  the  several  claimants,  with  a  view  to  provide  for 

the  costs  of  these  issues,  upon  the  undertaking  of  the  solicitors  to  account 

for  the  money. 

The  Lord  Chancellor  : — I  have  always  considered,  that  what  has  been 
done  by  the  court  in  coses  of  this  kind,  has  gone  a  great  deal  too  far,  and  has 
been  productive  of  much  useless  litigation,  without  any  corresponding  bene- 
fit; for  it  necessarily  encourages  the  prosecution  of  hopeless  claims.  It  is 
tnie  that,  in  Monkton  v.  Attorney  General  and  several  other  cases,  similar 
orders  have  been  made ;  but  they  have  generally  been  unopposed  or  taken  by 
consent ;  and,  in  those  cases,  very  large  sums  of  money  have  been  wasted  in 
fruitless  litigation.  Here,  however,  the  plaintiffs  stand  in  a  far  less  favorable 
position.  They  entered  into  no  evidence,  at  the  hearing,  in  support  of  their 
claim;  and  the  master's  report  was  actually  against  them,  so  that,  as  far  as 
the  litigation  has  proceeded,  they  are  absolutely  without  any  title  at  all. 

If  the  order  had  been  that  the  money  might  be  advanced  to  the  plaintiff's 
solicitor,  upon  his  undertaking  to  repay  it,  in  case  the  plaintiffs  had  costs 
awarded  against  them,  perhaps  the  advisers  of  the  Crown  might  not  have  ob- 
jected to  it.  As  it  is,  however,  and  in  the  absence  of  the  defendant's  consent, 
the  order  must,  I  think,  be  discharged ;  and  I  come  to  this  conclusion  with 
less  reluctance,  because  it  is  only  in  desperate  cases,  where  there  is  no  chance 
of  success,  that  a  party  can,  at  the  present  day,  have  any  difficnlty  ia  obtain- 
ing the  means  wherewith  to  carry  on  legal  proceedings,  for  the  purpose  of 
substantiating  a  valuable  claim.(l) 


^Stedman  V  Webb.  [*3i6] 

tfi39 ;  Mareh  S,  9,  IS. 

On  a  UU  fl«4  ^y  a  Miicitor,  wtkiag  to  mUUUi  a  lien  for  cofU  upon  a  policy  of  asraranco  which 
8  ditat  bad  placMl  in  his  hando  profaMonally,  and  npon  which  the  coart  had  in  aooUier  cause 
dineted  an  action  to  be  brought,  a  special  injunction  was  obtained,  lettrmiDing  all  proceedings 
«pott  the  policy ;  but  this  injunction  was  dissolved  npon  appeal ;  the  Lord  Chancellor  holding 
that  the  plaintiira  proper  course  was  to  make  an  application  in  the  other  cause. 

Whether  Mwh  a  Ben  conid  be  enforaed  by  suit ;  and  if  so,  to  what  extent,  quttre  ? 

(«)  None  of  these  cases  are  reported  upon  this  point ;  but  see  Ptriskal  ▼.  iSfvtre,  1  Dick.  31 ; 
<a«f^v.  Tojilsr,  4  Rosa.  279 ;  [382,  n.  1 ;]  PscA  ▼.  BsscAsy,  2  Sim.  40 ;  [n.  1,  2, ibid.] 

(1]  h  Jofasfon  T.  Tbid,  3  Beav.  216,  a  similar  application  was  refoasd,  and  Loid  Langdale, 
^  R^  Btnngly  eiprcMed  his  ditapprobatioa  of  the  praetiea. 
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The  plaintiflf  in  this  suit  was  a  solicitor,  seeking  to  establish  a  lien  fcr  costs 
upon  two  policies  of  assurance,  one  for  600/.  and  the  other  for  150/.,  effected 
with  the  Sun  Life  Assurance  Company ;  and  also  upon  a  bond,  and  apoa 
certain  indentures  which  purported  to  assign  and  mortgage  the  moneys  re- 
coverable in  respect  of  the  policies. 

The  defendants  were  Sophia  Frances  Webb,  Margaretta  Cordelia  Edge, 
Charles  Pole,  Elizabeth  Warburton,  and  Elizabeth  Mary  Morgan  Cobb  War- 
burton. 

The  short  outline  of  the  case,  as  it  appeared  on  the  plaintiff's  affidavit  in 
support  of  his  bill,  was,  that  the  policies  and  other  instruments  in  question 
were  held  by  the  defendant  Margaretta  C.  Edge,  as  administratrix  of  the  es- 
tate of  her  father  Andrew  Edge,  by  way  of  security  for  a  debt  due  from  one 
Dr.  Watson,  upon  whose  life  the  policies  were  effected ;  that  in  May,  1833, 
the  defendants  Elizabeth  Warburton  and  Elizabeth  M.  M.  C.  Warburton,  in- 
stituted a  suit  in  chancery  against  Andrew  Edge  (which,  U[)on  his  death  in 
1834,  was  revived  and  prosecuted  against  his  personal  representative,)  for 
the  purpose  of  obtaining  an  account  against  him  in  his  character  of  trustee 
of  the  estate  of  one  Phillip  Warburton  deceased :  that  Dr.  Watson  died  in 
April,  1837,  leaving  the  defendant  Sophia  Frances  Webb  his  personal  repre- 
sentative ;  and  that  the  plaintiff  thereupon  received  the  money  payable  in 
respect  of  the  150/.  policy,  and,  with  the  privity  and  assent  of  Mar- 
[*347]  garetta  C.  Edge,  retained  the  amount  in  part  *payment  of  what  was 
due  to  him  for  his  after-mentioned  bills  of  costs  :  that  in  July,  1838, 
a  decree  was  made  in  the  cause  of  Warburton  v.  Ldge,  by  which,  among 
other  things,  a  receiver  was  ordered  to  be  appointed  of  the  estate  of  Andrew 
Edge,  and  by  which  Margaretta  C.  Edge  was  restrained  by  injunction  from 
receiving  the  money  payable  upon  the  500/.  policy,  and  also  from  getting  in 
any  other  moneys  belonging  to  her  father's  estate :  /that  the  plaintiff  had  for 
many  years  acted  as  the  attorney  and  solicitor  of  Andrew  Edge,  and  after- 
wards of  Margaretta  C.  Edge,  in  defending  the  suit  of  Warburton  v.  Edget 
and  in  other  professional  business  on  their  behalf:  that  Margaretta  C.  Edge, 
as  administratrix  of  Andrew  Edge,  deposited  with  the  plaintiff  the  policies 
and  other  instruments  in  question,  and  that  his  estate  was  now  indebted  to 
the  plaintiff  in  the  sum  of  662/.  in  respect  of  his  bills  of  costs  for  such  pro- 
fessional business  as  aforesaid  ;  that  Margaretta  C.  Edge  had  made  applica- 
tion to  the  Sun  Assurance  OiSice  for  payment  of  the  600/.  policy,  and  in- 
tended to  appropriate  the  proceeds  to  her  own  use ;  that  the  plaintiffs  in 
Warburton  v.  Edge  had,  in  that  cause,  presented  a  petition  which  was  still 
pending,  and  which  prayed  that  the  plaintiff  might  be  ordered  to  deliver  up 
to  the  receiver  in  the  cause  all  deeds  and  doouments  in  his  custody  or  power 
relating  to  or  being  part  of  the  estate  of  Andrew  Edge,  and  in  case  be  claim- 
ed any  lieu  thereon,  that  the  master  might  inquire  into  the  validity  and. ex- 
tent of  such  lien :  that  on  the  29th  of  November,  1838.  the  defendant  Sophia 
F.  Webb,  the  administratrix  of  Dr.  Watson,  commenced  an  action  against 
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Che  defeodant  Pole,  as  the  chairman  of  the  Sun  Life  Assurance  Company, 
for  the  recovery  of  the  600/.  due  upon  the  policy ;  and  that  the  attorneys  for 
the  plaintiff  in  that  action  had  served  the  plaintiff  in  this  cause  with 
a  notice  to  produce  the  'policy  and  the  indenture  assigning  it  before    [*34S] 
a  judge  at  chambers. 

The  bill  charged  that  the  plaintiff  was  entitled  to  a  lien  upon  the  two  poli- 
cies, theindentureSy  and  the  bond,  and  also  to  a  lien  upon  ali  moneys  recover^ 
able  and  secured  by  those  several  instruments  for  the  sum  of  682/.,  the  amount 
due  to  him  in  respect  of  his  bills  of  costs ;  and  that  if  the  defendants  Sophia 
F.  Webb,  Margaretta  C.  Edge,  Elizabeth  Warburton,  and  Eliasabeth  M.  M, 
C.  Warbarton,  or  any  of  them,  obtained  possession  of  the  sum  of  600/.,  the 
plaintiff  would  be  entirely  deprived  of  all  means  of  recovering  thereout  any 
part  of  his  demand. 

The  bill  prayed  that  the  plaintiff's  lien  upon  the  policies  of  assoniDce,  the 
ioden tares,  and  bond,  and  upon  the  moneys  secured  by  or  recoverable  un- 
der them,  might  be  declared  and  secured  ;  and  that,  in  the  meantime,  the 
defendants  might  be  respectively  restrained  from  paying  over  or  receiving, 
lod  from  taking  any  legal  proceedings  to  recorer  the  moneya  due  upon  the 
500/.  policy. 

The  Vice-chancellor,  on  the  filing;  of  the  bill  supported  by  the  plaintiff  ^s 
affidavit,  made  an  ex  parte  order,  restraining  the  defendant  Webb  by  injunc- 
tion from  taking  or  prosecuting  legal  proceedings  against  any  other  person 
than  the  plaintiff,  for  the  recovery  of  the  money  payable  on  the  600/.  pdicy, 
and  also  restraining  the  defendants  Pole  and  M.  C.  Edge  from  paying,  trans- 
ierring.  or  assigning  such  money  to  the  defendant  Webb.  And  hi^  honor 
afterwards,  upon  a  motion  made  on  behalf  of  the  defendants  Elizabeth  War* 
burtoD  and  Elizabeth  M.  M.  C.  Warburton,  and  supported  by  the 
^affidavit  of  their  solicitor,  to  dissolve  that  injunction,  refused  the  a|^  [*349] 
plication  with  costs. 

It  appeared  from  the  last  mentioned  affidavit,  that  the  action,  though 
brought  in  the  name  of  Sopliia  F.  Webb,  was  really  carried  on  by  the  re- 
ceiver, acting  under  the  direction  of  the  court,  in  the  cause  of  Warburton 
T.  Edge. 

llie  motion  was  now  renewed,  by  way  of  appeal,  before  the  Lord  Chan 
cellor. 

Mr.  Wakefield  and  Mr.  Anderdonj  for  the  motion,  submitted  that  tbe  in^ 
junction,  like  the  bill  itself,  was  unprecedented  and  unwarrantable.  The  or- 
dinary lien  of  a  solicitor  for  his  costs  upon  the  deeds  and  papers  (^  his  elienl 
in  his  possession,  was  a  lien  that  enabled  him  passively  to  hold  the  doeu* 
ments,  bat  it  did  not,  like  the  lien  of  an  ecpitable  mortgagee,  crented  by  de. 
posit,  entitle  him  to  realize  the  property  comprised  in  them ;  WorroB  v.  JBdr- 
fird  :(a)  as  little  did  it  entitle  him  to  maintain  a  suit  to  have  his  lien  declar- 
ed and  secured  by  a  decree.    Regularly,  all  questions  aa  to  tbe  extent  and 

(e)  8  ^M.  4. 
YoL.  IV.  27 
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validity  of  such  a  lied,  could  only  be  raised  and  decided  collliterally  in  he 
course  of  any  proceedings  in  which  the  client  sought  to  establish  his  rights 
by  means  of  the  documents  alleged  W  be  subject  to  the  lien,  and  not  by  a  dis- 
tinct and  independent  proceeding.  In  this  very  case,  the  plaintiff's  claim 
might  have  been  properly  tried  and  determined,  either  in  the  action,  upon  an 
application  to  the  judge  at  chambers,  or  upon  the  pending  petition  in  the 
cause  of  Warburton  v.  Edge.  This  bill  was  therefore  quite  improper,  and 
might  have  been  successfully  demurred  to.     It  was  a  mistake  to  suppose 

that  a  solicitor  had  a  general  lien  for  his  costs  upon  the  funds 
[*350]    *which,  by  means  of  deeds  in  his  possession,  his  client  was  enabled 

to  recover.  The  loose  extra-judicial  dicta  of  Sir  Thomas  Plumer 
in  WnttallY.  Johnson,{a)  which  had  been  sometimes  supposed  to  favor  that 
notion,  had  never  been  approved,  and  were  directly  opposed  to  the  principle 
of  the  latter  cases ;  Lann  v.  Church,{b)  Hoddens  v.  Kelly, {c) 

Mr.  Jacobs  Mr.  Wigram^  and  Mr.  Torriano^  in  support  of  the  injunction, 

referred  to  Turwin  v.  Oibsonj{d)  Ex  parte  Pemberton,{e) v.  Bolton  ]{ff) 

and  they  relied  strongly  upon  the  observations  of  Sir  Thomas  Plumer,  in 
pronouncing  judgment  in  the  case  of  Worrall  v.  Johnson.  Those  observa^ 
tions,  they  contended,  had  never  been  impeached  by  any  subsequent  judge, 
and  were  a  direct  authority  for  the  present  bill,  and  for  the  order  which  the 
Vice-Chancellor  had  made. 


March  13.--r.THE  Lord  Chancellor  [after  staling  the  circumstances] : — 
That  the  plaintiff  as  a  professional  man,  and  himself  employed  in   the 
cause,  must  have  been  well  aware  of  the  fact,  that  the  action  in  the  name 
of  Webb  was  brought  by  the  receiver  in  the  cause  of  Warburton  v,  Edge^ 
for  the  purpose  of  calling  in  the  estate  of  Edge,  I  cannot,  upon  the  affidavits, 
entertain  the  smallest  doubt.    Now,  if  he  had  any  claim  against  any  portion 
of  Edge's  estate,  the  remedy  was  open  to  him.    He  had  nothing  to  do  but  to 
make  an  application  in  the  suit  of  Warburton  v.  Edge,  in  which  he  had  act- 
ed as  the  solicitor  of  one  of  the  parties ;  but  instead  of  that,  he  files 
[•331]    the  ptesent  bill,  the  object  of  which  is  to  enforce  this  'lien  ;  and  he 
applies  for  and  gets  an  ex  parte  injunction  to  restrain  the  action  for 
the  recovery  of  the  insurance  moneyi 

In  the  affidavit  filed  for  the  purpose  of  obtaining  that  injunction,  the  plain- 
tiff does  not  very  distinctly  state  the  ground  on  which  he  puts  his  lien. 
The  Vice- Chancellor,  I  understand,  rested  it  upon  the  ground  of  contract, 
considering  the  affidavit  to  be  so  expressed  as  to  import  a  lien  by  contract, 
in  the  nature  of  an  equitable  mortgage  by  deposit;  but,  upon  looking  at  the 
language  of  the  affidavit,  I  do  not  think  it  can  bear  that  interpretation.  It 
is  this,— that  "  Margaretta  C.  Edge,  as  such  administratrix  as  aforesaid,  de- 
posited with  the  plaintiff,  as  such  solicitor  and  attorney  as  aforesaid,  all  and 

(a)  2  J.  &  W.  214.  ib\  4  M«J.  301 .  (c)  1  Hogan,  388. 

(rf)  3  Atk.  730.  (<)  18  Vet  282.  (g)  Ibid,  292. 
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singnlar  the  policies,  instruments,  and  documents"  in  the  bill  mentioned. 
That  is  the  whole  of  the  allegation ;  simply  a  statement  of  the  fact  of  these 
documents  having  been  deposited  with  the  plaintiff  as  the  solicitor  of  the 
parly,  and  of  their  being  in  his  custody.  Now,  if  a  party  comes  before  the 
court  eT  parte  for  a  special  injunction,  it  is  necessary  that  he  should  distinctly 
state  the  grounds  upon  which  he  puts  liis  case.  A  deposit  by  contract  would 
constitute  a  totally  different  title  from  a  mere  holding  by  a  solicitor  in  the 
course  of  business.  And  as  the  plaintiff  has  not  at  all  altered  his  case  in  that 
respect,  on  the  appeal,  and  there  is  now  no  evidence  before  me  of  any  con- 
tract between  him  and  Miss  Edge,  the  case  is  rested  simply  on  the  fact  of 
the  solicitor  having,  in  the  prosecution  of  a  suit,  a  certain  document  in  his 
hands ;  and  the  question  is,  what  right  such  a  deposit  gives  to  the  solicitor. 
If  the  Vice-Chancel  lor  conceived  that  the  language  of  the  affidavit  was  such 
as  imported  or  might  give  a  lien  by  contract,  his  honor  had  before  him  a  dif« 
ferent  case  from  that  which  is  now  under  my  consideration. 

*The  title  assumed  by  the  plaintiff  in  this ;  that  whereas  he,  being    [*352] 
a  solicitor,  has  in  his  possession  a  deed  which  is  necessary  to  enable 
the  party  entitled,  and  under  whom  he  claims,  to  recover  the  money  secured 
by  it,  that  circumstance  gives  him  a  lien  upon  the  fund  itself,  and  if  a  lien, 
then  also  a  right  to  enforce  it  by  suit. 

The  only  case  referred  to  in  support  of  that  proposition  is  Worrall  v.  John- 
son.(a)  Now  in  that  case  it  is  to  be  observed  there  was  no  decision  upon  the 
point,  and  that  what  was  there  said  by  Sir  Thomas  Plumep  was  not  the 
^ound  of  his  judgment.  His  honor  there  only  laid  it  Aovfit^  that  where,  in 
the  progress  of  a  suit,  a  solicitor  has  a  lien  upon  a  particular  deed  belonging 
to  his  client,  and  has  been  himself  instrumental  in  realizing  the  fund  to  the 
client,  the  lien  should  be  extended  to  the  money  which  is  the  fruit  of  the 
deer],  and  which  could  only  be  recovered  through  the  medium  of  the  deed. 

How  fur  that  pro]x>sition  is  universally  to  be  admitted,  it  is  not  necessary 
for  me  now  to  consider.  It  is  enough  for  the  present  purpose  to  remark, 
th.1t  what  Sir  Thomas  Plumer  is  represented  to  have  said  in  Worrally,  John- 
lott  cannot  be  any  authority  for  the  plaintiff's  claim  in  this  case;  for  the 
whole  of  Sir  Thomas  Plumer's  observations  proceed  upon  the  assumption 
that  the  fund  has  been  realized  by  the  u^e  of  the  document,  and  could  not 
have  been  realized  without  it.  That  very  ground  displaces  the  plaintiff's 
title  here.  If  the  document  withheld  was  the  assignment,  then  the  plaintiff 
had  in  his  own  hands  the  best  possible  injunction  :  if,  on  the  other  hand,  it 
was  not  a  document  necessary  for  the  recovery  of  the  money,  and  a  payment 
wight  validly  be  made  in  defiance  of  his  claim, — if  the  plaintiffs  in 
*the  cause  of  Warburton  v.  Edge  were  in  a  condition  to  compel  [•353] 
payment  without  the  production  of  the  document,  then  the  obser- 
vations of  Sir  Thomas  Plumer  in  Worrall  v.  Johnson  have  no  application. 

(a)  2  Jao.  A,  W.  314 
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The  Yice-Chancellor  granted  the  injunction  ex  parte ;  and  he  afterwards 
tefused  with  costs  a  motion  to  dissolve  it ;  and  the  effect  of  the  order,  as  it 
stands,  is,  that  the  money  in  the  bands  of  the  assurance  company  is  not  to  be 
received  by  any  body ;  that  neither  the  parties  who  are  legally,  nor  those  who 
are  bencfljcially  entitled,  shall  be  permitted  to  receive  it.  The  result  is,  that 
the  fund  is  to  remain  in  the  hands  of  ttie  debtor :  and  it  is  not  very  easy  to 
say  at  what  time  events  are  to  happen  which  shall  give  to  any  of  the  parties 
a  right  to  proceed  for  its  recovery.  At  all  events,  the  injunction  prevents  any 
of  the  parties  from  having  interest,  which  must  in  the  mean  time  be  lost,  and 
that,  to  the  gain  of  the  debtor.  It  is  obvious  that  the  consequence  of  such  an 
order  might  in  many  instances  be  most  dangerous  and  unjust. 

That  the  order  cannot  stand  as  pronounced,  is  not  now  disputed  on  either 
side ;  and  when  I  look  to  the  plaintiff's  title,  and  the  grounds  on  which  lie 
has  rested  it,  I  am  very  clearly  of  opinion  that  he  is  not  entitled  to  an  in- 
junction. If  he  has  any  claim  upon  the  money  secured  by  the  policies,  an 
obvious  course  was  open  to  him,  namely,  by  application  in  the  other  suit ; 
but  he  has  not  thought  proper  to  adopt  that  course. 

f  have  looked  through  the  affidavit  upon  which  the  injunction  was  obtain- 
ed for  the  purpose  of  seeing  whether  the  plaintiff  so  misrepresented  the  facts 
of  his  case  as  to  subject  him  to  the  penalty  of  having  the  injunction 
["354]  dissolved  with  costs ;  but  although  such  was  *ray  impression  at  first, 
I  have,  on  a  more  careful  examination,  come  to  a  contrary  conclu- 
sion ;  for  it  appears  to  me  that  all  the  material  facts  are  stated  in  his  affida- 
vit.  and  were  therefore  brought  to  the  knowledge  of  the  court  at  the  time 
when  the  injunction  was  applied  for. 

The  order,  therefore,  will  now  be  simply  to  discharge  the  Tice-Chancel- 
lofs  ojrderi  and  dissolve  the  iujuoction.(a) 


BoZON   V,  BOLLAND.  HuSBAKD  V.  BoLLAND. 

183S;  August  8;  NoFember  12. 

If  «  •olicitor,  whom  bit  x:lient  has  ceased  to  f  niploy,  by  tbe  prodoctioo  of  a  deed  in  bia  hands  belong- 
ing to  tbe  client,  and  upon  wbich  be  claims  a  lien  as  solicitor,  enables  the  client  to  recover  a 
fimd  in  a  soit,  his  lien  ^ver  tbe  fund  so  realized  is  confined  to  the  costs  of  that  8ttit«  but  is  a  lien 
wbich  be  is  antiUed  aetively  to  anforce.  8teuM  as  to  bis  ganeral  lien  upon  his  client**  papers, 
which  ap{]Jies  to  all  has  ^ills  of  oosts,  but  is  merely  a  right  to  retain  the  papen,  and  cannot  be 
aietively  enforced. 

The  single  question  in  this  case  was,  whether,  when  a  solicitor,  having 
in  his  hands  a  deed  belonging  to  his  client,  has  produced  it  in  a  suit,  and  the 
client  haSf  by  means  of  the  deed  so  produced,  established  his  title  to  the  fund 
Which*  was  the  subject  of  the  suit,  the  solicitor  is  entitled  to  a  lien  upon  the 

(a)  See  Button  ▼.  Bolland,  the  next  case. 
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fuDd  so  recovered  for  the  amount  of  his  coots  generally,  or  only  for  his  costs 
of  that  suit. 

The  particular  circumstances  of  the  case,  and  the  mode  in  which  the  ques- 
tion came  before  the  court,  are  fully  stated  in  the  judgment. 

The  Solicitor  General  and  Mr.  Hull^  for  the  assignees  of  Mr.  Cole,  the 
former  solicitor  of  Mr.  Bozon,  argued,  that  upon  the  principles  to  be  deduced 
from  the  authorities,  the  benefit  of  the  solicitor's  lien  upon  the  fund 
'recovered  in  the  cause  extended  to  the  amount  due  in  respect  of  his  [*366] 
general  bills  of  costs,  l^hey  relied  mainly  upon  the  observations  of 
Sir  Thomas  Plumer  in  his  judgment  in  the  case  of  Worrall  v.  JbAnion,(a) 
and  submitted  that  here  the  fund  was  the  fruit  of  the  deed. 

Mr.  Wigram  and  Mr.  Bethell^  for  the  asignees  of  Mr.  Boson,  on  the  other 
hand  contended,  that  according  to  the  true  principle  of  the  cases,  the  solici-; 
tor's  lien  upon  the  fund  which  is  realized  in  a  suit  by  the  aid  of  his  profes- 
sional services,  or  by  the  production  of  a  document  in  his  hands,  must  be 
ttrictly  confined  to  such  costs  as  have  been  incurred  in  the  suit  itself.  The 
dkta  of  Sir  Thomas  Plumer  in  the  case  referred  to,  which  were  merely  ex* 
tra-judicial,  had  been  doubted,  if  not  disapproved  by  the  court  in  the  recent 
case  of  Stedman  v.  Webb^ib)  and  could  not  be  considered  as  entitled  to  any 
weight. 

In  the  course  of  the  argument  the  following  cases  were  also  cited  and 
made  the  subject  of  comment ; — Ex  parte  Sterling J^c)  Ex  parte  PembeT'* 
toa^{d)  Ross  V.  Laughton,{e)  Commerell  v.  Poynion^{g)  Lann  v.  Church,{h) 
Brassingtonv.  Brassington^i)  Heslopv.  Metcalf^ijc) Bozony.  Williams JJ) 


Nov.  12. — The  Lord  Chancellojei  :— By  the  proceedings  in  these  suits, 
the  title  of  Mr.  Bozon  the  plaintiff  in  the  first  suit,  and  of  the  plain- 
lifis  in  the  second  suit,  who  claim  under  him,  has  been  'established    [*356] 
to  a  sum  of  2935/.  13^.  5d.  now  in  court,  under  a  deed  of  the  20th 
of  May,  1820,  assigning  the  arrears  of  an  annuity  to  Mr.  Bozon. 

Mr.  Cole  was  employed  as  solicitor  by  Mr.  Bozon,  and  for  some  time  acted 
as  his  solicitor  in  these  causes,  but  was  discharged  in  the  year  1830.  He 
was  also  employed  by  Mr.  Bozon  in  other  matters ;  and  on  both  account^ 
bills  of  costs  became  due  to  him. 

Mr.  Cole  having,  as  such  solicitor,  possession  of  the  deed  of  assignment 
of  the  20th  of  May,  1820,  produced  it  as  evidence  in  the  cause,  to  establish 
the  plaintiff's  title,  though  not  then  employed  as  solicitor.  A  taxation  of  all 
Mr.  Cole's  bills  having  been  directed,  and  he  having  become  bankrupt,  his 
assignees  presented  a  petition  at  the  Rolls,  claiming  a  lien  upon  the  fund  in 
court  for  the  whole  of  such  costs ;  and  by  an  order  of  the  9tb  of  June,  1837, 

(•)  a  J.  &  W.  214.  (I)  Pag«  346,  sapra.  (c)  16  Vm.  258. 

(^  16  Vea.  283.  ^e)  1  Veil.  ^  B.  349.  (g)  1  Swao.  1. 

(k)  4  Maa.  391.  (0  1  Sing.  4t  St.  455.  (Jir)  3  Mylna  &  Craig,  183. 

(0  3  Y.  &  Jtr  150. 
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a  stop  was  put  upon  that  fund.  By  my  order  of  the  13th  of  April,  1839, 1 
directed  the  master  to  make  a  separate  certificate  of  Mr.  Cole's  costs  iu  these 
suits.  This  has  now  been  done,  and  such  costs  have  been  taxed  at  99/. 
lis.  2d. 

The  petitioners,  the  plaintiffs  in  the  second  suit,  ask  to  have  the  whole 
fund  paid  to  them,  or  subject  only  to  the  payment  of  the  99Z.  14^.  2d. ;  and 
that  Mr.  CoIe^s  assignees  may  pay  the  costs  of  the  petitions  and  orders  of  the 
9lh  of  June,  1837,  and  13th  of  April,  1839,  and  of  the  present  petition  and 
order,  and  of  the  taxation.  Mr.  Cole's  assignees,  on  the  other  hand,  claim  a 
lien  upon  the  fund  in  court  for  the  whole  of  his  bills  of  costs,  upon  the 
ground  that  he  had  a  lien  upon  the  deed  of  the  20th  of  May,  1820 )  and 
that  the  title  to  the  fund  in  court  was  established  by  his  production  of  that 
deed,  and  that  he,  therefore,  is  entitled  to  the  same  lien  upon  the  fund  as  he 

was  entitled  to  upon  the  deed. 
[•357]        'This  is  the  only  question  ;  because  the  lien  of  Mr.  Cole  for  pay- 
ment of  his  bills  of  costs  in  these  causes  cannot  be  disputed.    The 
question  as  to  the  lien  claimed  for  the  other  parts  of  his  bills  of  costs,  for  mat- 
ters other  than  the  costs  of  these  causes,  appears  to  me  to  have  acquired  im- 
portance solely  from  the  observations  of  Sir  Thomas  Plumer  in  Worrall  v. 
johnsofi.{a)    In  that  case  the  plaintiff 's  title  was  as  assignee  of  a  person 
who  had  been  in  partnership  with  the  defendants.    The  balance  due  from 
the  defendants  to  the  assignees  was  admitted  and  paid  into  court,  and  the 
suit  was  afterwards  compromised ;  and  the  fund  in  question  was  agreed  by 
the  defendants  to  be  paid  to  the  plaintiffs.    Before  (he  transfer,  the  plaintiffs 
became  bankrupt;  and  their  solicitors  claimed  a  lien  not  only  for  the  costs 
df  the  suit,  but  for  the  general  costs  due  from  the  plaintiffs,  upon  the  ground 
that  they  had  in  their  hands  the  deed  of  assignment  under  which  the  plain- 
iiffs  claimed ;  and  Sir  Thomas  Plumer  gave  effect  to  the  claim,  saying,  "The 
principle  I  go  on  is,  that  the  papers  which  give  to  the  solicitor  this  ricfht  njnst 
1x5  considered  as  giving  the  same  right  after  the  suit  has  been  proseciued 
with  success,  as  when  they  were  antecedently  in  his  hands.     The  money 
here  is  the  fruit  of  this  deed,  aod  it  can  only  be  received  through  the  medium 
o!  the  deed." 

[t  appears  to  me,  thai  in  these  observations  the  distinction  between  the  so- 
licitor's lien  upon  the  fund  realized  in  the  cause,  and  his  lien  upon,  or  rather 
right  to  retain,  his  client's  papers  in  his  hands  as  solicitor,  is  not  sufiicientl/ 
kept  in  view.  The  lien  upon  the  fund  realized  in  the  suit  is  confined  to  the 
costs  of  that  suit ;  Lann  v.  Church  ;(6)  although  that  seemed  to  be  doubt- 
ed in  Worrall  v.  Johnson.  This  is  a  lien  which  the  solicitor  is 
{•358]  •entitled  actively  to  enforce.  If  this  were  the  whole  ground  of  the 
claim  of  the  assignees  of  Mr.  Cole,  such  claim  could  not  exceed  the 
P9Z.  lis.  2rf.,  the  costs  in  the  causs. 

(a)  2  J.  &  W.  214  (A)  4  Mad.  391, 
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The  solicitor's  lien  upon  or  right  to  retain  his  client's  papers  till  his  bill  is 
paid  is  of  a  nature  totally  different.  It  applies  to  all  his  bills  of  costs ;  but 
he  cannot  actively  enforce  it.  So  long  as  the  client  leaves  the  papers  in  the 
9oh'citoHs  hands,  the  solicitor's  lien  is  unavailing.  It  is  merely  a  right  to  re- 
tain ;  and  if  the  solicitor  refuses  to  act  for  the  client^  it  is  of  little,  if  anyi 
Taloe,  as  be  cannot  in  that  case  deprive  the  client  of  the  full  use  of  the  pa- 
pers for  the  purposes  of  the  suit ;  as  I  held  in  Heslop  v.  Metcal/e,{a)  upon  the 
aathority,  amongst  other  cases,  of  Colegrave  v.  Manley.{b)  But  if  the  client 
discharge  or  cease  to  employ  the  solicitor,  the  solicitor  is  not  compellable  to 
afford  any  facilities  to  the  client  by  the  use  of  the  papers  )[1]  as  Lord  Eldon 
decided  iu  Lord  v.  WoiinleightQn^(c)  contrary  to  what  he  had  before  held 
in  Ross  V.  Laughton,{d) 

In  the  present  case  Mr.  Cole  was  discharged,  that  is,  the  client  ceased  to 
employ  him  as  solicitor  in  the  cause.  Having  the  deed  in  question  in  his 
possession,  he  might  have  withheld  the  use  of  it,  and  if  it  was  essential  to 
the  client,  might,  by  those  means,  have  compelled  payment  of  his  general 
professional  demands  But  it  would  have  been  at  the  option  of  the  client  to 
purchase  the  use  of  the  deed  at  that  price  or  not.  This  option,  however^  was 
not  tendered  to  the  client;  but  the  solicitor  produced  the  deed  as  evidence  iu 
the  cause,  and  now  contends  that  a  decree  could  not  have  been  ob- 
tained without  such  ^production ;  that  the  fund  has  been  reali25ed  by  [*339] 
the  production  of  the  deed,  and  that  he  is,  therefore,  entitled  to  the 
same  lien  upon  the  fund  so  realized  as  he  had  upon  the  deed. 

Whether  the  production  of  the  deed  was  essential  to  obtaining  the  decree 
is  disputed ;  and  I  have  no  means  of  determining  that  point  without  rehear- 
ing the  cause.  But  suppose  it  were  so,  what  right  had  the  solicitor  by  his 
own  act,  to  create  for  himself  a  lien  upon  the  fund  to  be  realized?  A  man 
who  has  in  his  possession  a  document  necessary  to  enable  another  to  estab- 
lish his  title  to  a  sum  of  money  may,  perhaps,  be  enabled  to  make  an  advan* 
lageous  arrangement  with  the  party  wanting  the  evidence  of  the  document ; 
but  if  he,  voluntarily,  and  without  any  agreement,  produces  the  document, 
be  cannot  afterwards  fasten  upon  the  sum  recovered,  for  a  remuneration. 

The  solicitor's  claim  upon  the  fund  has  been  called  transferring  the  lien 
from  the  document  to  the  fund  recovered  by  its  production.  But  there  is 
no  transfer ;  for  the  lien  upon  the  deed  remains  as  before,  though,  perhaps, 
of  no  value;  and  whereas  the  lien  upon  the  deed  could  never  have  been 
actively  enforced,  the  lien  upon  the  fund)  if  established,  wonid  give  a  title  to 

(«)  3  Mylne  ^  Cnig,  183  ;  [and  see  Cane  v.  Marimt  3  Beav.  584,  58B,  and  n.  3,  ibid.] 
(ft)  I  T.&  RiuB.  400.  {€)  Jac.  660.  (^  1  Ves.  du  B.  349. 

[1]  Bat  in  SteeU  V.  Scottt  2  Uttg.  141,  althoogh  it  was  admitted  that  if  a  client  by  his  eondoet 
makee  it  impoesible  for  his  solicitor  to  continue  any  longer  connected  with  him,  and  the  solicitor  in 
conseqaence  refosea  to  continoe  the  connection,  he  will  be  considered  as  if  dischai^red  by  his  client 
sad  will  not  be  ordered  to  giye  op  the  client's  deeds  and  papers  antil  his  costs  are  paid  ; — yet  he  wm 
ic^ofred  to  produce  them  to  be  used  at  the  hearing,  and  for  ini*pection.    See  3  Beav.  5^%  ».  2» 
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payment  out  of  it.    The  active  lien  upon  the  fund,  if  it  exists  at  all,  is  new- 
ly created,  and  the  pafsive  lien  upon  the  deed  continues  as  before.    If  the 
doctrine  <}ontended  for  ^ere  to  prevail,  the  lien  of  a  solicitor  upon  the  fund 
realized  would,  in  mo6t  cases,  extend  to  his  general  professional  demand,  and 
not  be  confined,  as  it  always  is,  to  the  costs  in  the  cause ;  for  it  must  very 
generally  happen  that  the  plaintiff's  solicitor  has  in  his  hands  the  documents 
necessary  to  establish  his  clienfis  title  to  the  money.    Assuming  that, 
[*360]    upon  such  document,  he  has  a  general  lien  for  *all  his  professional 
demands,  he  voluntarily  produces  it,  by  which  the  title  to  the  fund 
Is  proved,  and  by  so  doing,  according  to  the  doctrine  contended  for,  a  lien 
upon  the  fund  is  established  for  all  these  demands.    I  find  no  authority  for 
this  but  the  case  of  Worrall  v.  Johnson  ;  and  not  being  able  to  reconcile 
that  case  with  any  sound  principle,  I  cannot  follow  it. 

I  am,  therefore,  bound  to  decide  that  the  assignees  of  Mr.  Cole  are  entitled 
id  payment,  out  of  the  fund  in  court,  of  the  costs  of  the  suit  only  ;  but  as 
they  had  the  ease  of  Worrall  v.  Johnson  to  justify  the  claim  they  have 
made,  i  cannot  make  them  pay  the  costs  of  bringing  their  claim  befote  the 
(!ourt.[2] 


Angell  v.  Davis. 

1839 :  Jane  S6 ;  Jaly  3. 

Order  varied,  on  appeal,  as  to  costs,  id  a  case  in  which  they  formed  the  sole  subject  matter  of  the 

appeal. 
Consideration  of  the  cireuiDBlanceB  nnder  which  the  court  will  entertain  appeals  limited  to  the 

question  of  costs. 

This  was  an  appeal  from  a  decretal  order  on  further  directions,  made  by 
the  Vice-Chancellor. 

The  petition  of  appeal  stated  that  the  petitioners  considered  themselves 
aggrieved  by  so  much  of  the  order  as  directed  that  the  costs  of  the  defendant 
Davis  should  be  taxed  as  between  solicitor  and  client,  and  that  he  should  be 
at  liberty  to  retain  such  costs  out  of  the  balance  reported  to  be  in  his  hands, 
and  that  in  case  such  balance  should  be  insufficient  for  that  purpose,  then  that 
the  residue  of  his  costs  should  be  paid  out  of  the  mortgage  money  therein 
mentioned ;  and  it  prayed  that  the  order  might  be  reversed  or  varied  by 
directing  that  Davis  should  pay  into  court  the  full  amount  "of  such 
[•361}    balance,  together  with  the  amount  of  the  costs  which  *the  order  had 

[S]  Whether  a  solicitor,  who,  in  relation  to  the  same  estate,  in  which  the  same  parties  are  inter- 
esiedi  has  brodght  an  ejectment  and  a  suit  in  equity,  has  a  lien  upon  the  fund  recovered  in  the  suit 
in  equity,  for  bis  costs  of  the  ejectment,  see  Hall  v.  Later,  1  'Hare,  571.  As  to  the  general  doc- 
trine legardilig  an  attorney's  or  solicitor's  lien,  and  that  it  extends  to  moneys  of  his  client  received 
by  him ;  see  Paley,  Pr.  &  Ag.  (ed.  by  Dnnlap,)  131,  n.  (a.)  3  Kent's  Comm.  640, 641.  St  John 
▼.  Diefendorf,  19  Wend.  261.  Perkins  t.  Bradley,  1  Hare,  231.  1  Sim.  &  Stn.  457,  n.  1.  3 
Myl  Sl  Craig,  190,  n.  1.    3  Beav.  586,  n.  1. 
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directed  the  plaintiffs  to  pay  to  his  co-defendant  Boordman,  and  also 
should  pay  to  the  plaintiffs  their  costs  df  the  suit,  except  the  costs  of  taking 
the  accounts  of  the  receipts  and  payments  of  the  plaintiffs  Angell  and  Alex- 
ander, and  the  costs  incurred  in  obtaining  the  appointment  of  a  guardian  of 
the  infant  plaintiff  Mary  Moore,  and  an  allowance  for  her  maintenance. 

The  circumstances  of  the  case,  and  the  question  involved  in  the  appeal, 
are  fully  stated  in  the  judgment. 

Mr.  Girdlestone  and  Mr.  Wood^  in  support  of  the  appeal. 

Mr.  Jacob  and  Mr.  Richards ,  contra. 


The  LfORD  Chancellor: — When  this  case  was  argned.I  stated  the  opi- 
nion I  had  formed  as  to  the  merits,  and  it  merely  stood  over  in  order  that  I 
might  ascertain  how  far  the  court  had  gone  in  altering  a  decree  upon  an  ap« 
peal  with  respect  to  costs  only. 

The  facts  of  the  case  sufficiently  appear  upon  the  proceedings  themselves. 
The  original  decree  directed  an  inquiry  as  to  the  mode  in  which  part  of 
the  property  had  been  invested :  the  report  shows  that  it  had  been  invested 
in  a  manner  inconsistent  with  the  trust, — for  so  the  master  finds ;  and  the 
order  on  further  directions  directs  that  property  to  be  refunded  and  paid 
into  court ;  so  that,  without  going  at  all  into  the  particular  circumstances,  or 
rehearing  the  cause,  the  decree,  the  report,  and  the  order  on  further  direc- 
tions, supply  all  the  materials  that  are  necessary  for  considering  and  deter- 
mining the  question. 

•The  order  on  further  directions,  with  these  facts  before  it,  gives  [*362] 
to  the  trustee  his  costs  of  the  whole  cause  as  between  solicitor  and 
client,  and  directs  them  to  be  paid  out  of  the  trust  estate.  So  far  as  relates 
to  the  general  costs  of  the  cause,  I  do  not  think  there  is  any  ground  to  im- 
peach the  order.  But  so  far  as  the  costs  of  the  cause  have  been  occasioned 
by  the  breach  of  trust,  it  appears  to  me  to  be  evidently  a  mistake  to  give  to 
the  trustee  the  costs  occasioned  by  his  own  misconduct ;  in  other  words,  not 
only  to  give  him  his  costs,  but  to  make  the  cestui  que  trust  pay  them.  So 
far  from  giving  the  trustee  his  costs,  the  general  and  ordinary  rule  would 
have  been  to  make  him  pay  the  costs  of  so  much  of  the  suit  as  had  been 
rendered  necessary  by  his  own  improper  dealings.[l] 

It  was  strongly  urged,  however,  that  there  was  a  rule  of  the  court  which 
peremptorily  prohibited  any  alteration  of  a  decree  or  decretal  order  being 
made  upon  an  appeal  merely  raising  the  question  of  costs ;  and  my  purpose 
now  is  to  consider  how  far  such  a  rule  applies  in  the  case  before  uie. 

Three  very  important  circumstances,  it  is  to  be  observed,  are  to  1  e  found 
concurring  in  this  case.  The  bill  prayed  that  the  defendant  might  restore 
the  property  and  pay  the  costs,  asking  payment  of  the  costs  by  way  of  spe- 
ll] WillUv,  ffigeox,  ante,  197,  202.  s.  1.  A  trtrtttre  sruilty  of  at  breach  of  trust  was  allowed 
tl)«  general  eotta  of  an  administration  snit  as  between  tolicitor  and  client,  bat  was  ordered  to  pay 
•0  moeb  as  bad  been  occasioned  by  his  breach  of  trnst.    Fride  r.  FooUmj  3  Bear.  430. 
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cial  relief;  the  case  is  one  in  which  the  proceedings  themselves  (withoQt 
going  into  the  details  of  the  transaction)  furnish  all  the  information  neces- 
sary for  the  purpose  of  determining  the  question  :  and  lastly,  it  is  not  a  case 
of  personal  costs,  in  which  the  court  has  ordered  one  party  to  pay  them; 
but  a  case  in  which  the  court  has  directed  them  to  be  paid  out  of  a  particu- 
lar fund. 
[*363]  'Now,  keeping  these  distinctions  in  view,  I  apprehend  it  to  be  com- 
petent to  the  court,  under  such  circumstances,  to  hear  a  cause,  by- 
way of  appeal,  upon  the  question  of  costs  only ;  and  although  certainly  the 
rule  prohibiting  appeals  merely  for  costs  is  one  which  I  am  not  disposed  to 
carry  further  than  it  has  been  carried,  well  knowing  that,  especially  in  mo- 
dern times^  the  real  and  substantial  question  in  the  cause  frequently  comes 
to  be  this  very  question,  it  will  not,  I  conceive,  in  the  present  instance  be 
necessary  to  relax  it  in  the  least. 

I  place  no  reliance  upon  what  is  represented  to  have  fallen  from  Lord 
King  in  the  case  in  Mosely,(a)  which  appears  to  have  been  misunderstood. 
The  purchaser  was  there  ordered  to  pay  the  costs  of  a  fine  to  be  levied  by 
the  defendants,  and  which  was  necessary  to  complete  his  title ;  so  that  the 
question,  or  one  material  question,  was  not  as  to  the  costs  of  the  cause,  bat  as 
to  the  costs  of  the  conveyance  of  the  estate.  What  was  said  by  Lord  Hard- 
wicke,  however,  in  Owen  v.  Griffithj{b)  is  directly  and  strongly  in  point* 
That  was  a  suit  against  a  mortgagee,  who,  on  the  taking  of  the  mortgage  ac- 
counts, had  not  been  allowed  his  costs.  Lord  Hardwicke,  in  giving  judg- 
ment on  the  appeal  in  that  case,  stated  that  the  rule  was  established  to  save 
the  appellate  court  from  the  vexation  and  trouble  of  having  the  whole  subject 
matter  gone  into»  which  was  generally  necessary  with  a  view  to  adjudicate 
on  the  question  of  cost;^.  He  observed,  however,  that  it  seemed  somewhat 
strict  and  hard  to  adhere  to  it ;  for  that,  since  the  stamp  duties,  costs  had 
come  to  be  very  material ;  and  therefore,  if  a  sound  distinction  covid 
[•364]  be  made,  it  •ought  to  be  allowed.  The  distinctions  which  his  lord- 
ship then  took  and  relied  upon  were,  that  the  party  appealing  was 
an  incumbrancer  for  a  just  debt,  and  had  a  lien  on  the  estate  for  his  costs  as 
well  as  his  demand  ;  and  further,  that  his  appeal,  though  for  costs,  affected 
the  merits  of  the  case; — circumstances  which  his  lordship  thought  were 
sufficient  to  create  an  exception  to  the  rule;  and  his  lordship,  accordingly, 
reheard  the  case  upon  the  question  of  costs  only. 

Now,  ordinarily  speaking,  a  mortgagee  is  entitled  to  his  costs,  but  be  is 
not  always  so.  Lord  Hardwicke  reheard  that  case  simply  upon  the  question 
of  costs,  and  he  eventually  reversed  the  order  upon  that  point.  So,  here,  a 
trustee  is  undoubtedly  entitled  to  his  costs  of  a  suit  to  administer  the  trust 
fund,  unless  a  case  of  fraud  or  misconduct  is  established  against  him.[2]    Ac- 

(a)  Gould  V.  Granger,  Mos.  395,  staled  in  Beames  on  CoeU,  364,  Appx.  No.  12. 
(6)  1  Yes.  sen.  250 ;  Amb.  520. 

[2J  Holford  T.  Phipp9, 3  Beay.  434.  PooU  y.  Pass^  1  Beay.  600.  Bradley  y.  Amidoti,  10  Pai|^, 
243. 
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eordiag,  therefore,  to  the  doctrine  of  liOrd  Hardwicke  in  Owen  y.  GriffUhf 
I  am  not  only  authorized,  bat  bound,  to  rehear  this  case,  for  the  purpose  of 
seeing  whether  the  ordinary  rule  applies  to  it.  In  Cowper  v.  Scott,{a)  Lord 
Keeper  Northington  recognized  the  distinctions  which  were  taken  by  Lord 
Hardwicke  in  Owen  v.  Oriffiih  ;  and,  upon  the  authority  of  that  case,  re- 
heard the  cause  upon  a  question  of  costs  only.  The  case  of  Williams  v, 
Bei^non{b)  was  referred  to  against  the  jurisdiction ;  but  that  appears  to 
have  been  a  case  of  personal  costs,  and  therefore,  not  falliog  within  the  ex- 
cq)CioQ  taken  in  Owen  v.  OriffUh. 

In  Jenour  v.  Jenour,{c)  in  which  Lord  Eldon  had  occasion  to  consider  the 
question,  though  his  observations  are  confined  to  the  facts  of  the  case  « 
before  hioa,  *the  circumstances  were  such  that  the  rehearing  could  [*363] 
hardly  have  been  refused.  There  was  there  a  specially  appropriated 
fund  of  stock,  and  the  defendant  who  claimed  an  interest  in  that  fund  was 
also  the  personal  representative  ;  and  being  so,  he  prayed  relief  with  respect 
to  that  fund,  and  prayed  that  the  costs  of  thu  suit  might  be  paid  out  of  the 
general  estate.  Lord  Eidon  was  of  opinion  that  the  decree  relating  only  to 
the  particular  sum  of  stock,  the  costs  of  the  suit  could  only  be  given  out  of 
that  particular  fund,  and  that  the  testator's  general  estate  ought  not  to  bear 
the  burthen.  There,  again,  Lord  Eldon  took  the  distinction  between  costs 
chained  in  a  particular  mode,  and  costs  given,  generally,  out  of  the  estate ; 
aad  he  referred,  as  an  analogy,  to  the  fact,  that  though  you  cannot  in  general 
revive  for  costs,  you  may,  nevertheless,  revive  for  them  where  they  are  to 
be  paid  out  of  an  estate.  There,  too,  he  relies  upon  a  circumstance  which  is 
also  to  be  found  in  the  present  case,  namely,  that  the  payment  of  the  costs 
VIS  a  substantive  part  of  the  relief  prayed  by  the  bill. 

In  Taylor  v.  Popham,{d)  the  question  arose  not  upon  a  decree,  but  upon 
a  petition.  It  appeared  that  a  creditor  had  a  contingent  claim  upon  a  particu- 
lar faad,  which  had  been  appropriated  to  answer  it:  the  order  of  Lord 
Erskioe  gave  to  the  solicitors  a  lien  for  costs  upon  the  fund  generally ;  and 
the  question  on  the  appeal  petition  was,  whether  they  should  have  those  costs 
out  of  the  appropriated  fund  in  preference  to  the  party  having  the  contingent 
elaim  upon  it.  Lord  Eldon's  observation  goes  to  the  general  question.  "  It 
is  quite  competent,"  says  his  lordship, ''  to  rehear  or  appeal  upon 
such  a  point  respecting  costs  as  this ;  that  *the  court,  having  given  [*366] 
costs,  has  applied  the  fund  of  the  party  to  a  payment  to  which  it 
OQght  not  to  have  been  applied." 

In  Burkeit  v.  Spray,{e)  a  similar  question  arose  before  Lord  Lyndhurst. 
There  the  party  was  declared  to  have  a  lien  upon  the  fund  for  his  costs  until 
a  future  period.  To  the  objection  that  the  case  was  merely  an  appeal  for 
coBtSy  his  lordship's  answer  was,  that  an  appeal  will  lie  for  costs  if  any  prin- 

(a)  1  Edeo,  17  ;  and  1  Bro.  C.  C.  141,  n. 

{h)  Stated  in  Beamea  on  Costs,  p.  360,  Appx.  10 ;  and  see  Wirdman  ▼.  Keni^  1  Bro.  C.  C.  140. 

(e)  10  Yen  663:  {d)  13  Ves.  59 ;  15  Ves.  72.  (e)  1  Kua.  Sl  Mylne,  113. 
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ciple  is  involved,  and  if  the^  are  not  merely  given  as  consequential  on  the 
decree. 

These  cases  seem  to  me  to  establish  several  propositions,  any  one  of  which 
is  sufficient  to  support  my  jurisdiction  on  the  present  appeal :  the  costs  are 
part  of  the  relief  specifically  prayed  ;  they  are  not  mere  personal  costsi  but  are 
given  out  of  the  fund ;  and  the  whole  of  the  facts,  moreover,  distinctly  appear 
upon  the  face  of  the  proceedings  themselves,  so  that  it  is  not  necessary,  in 
determining  the  question,  to  enter  into  any  investigation  of  the  merits. 

I  am  glad  to  find  I  have  the  sanction  of  such  high  authorities  for  entertain- 
ing the  question  raised  by  this  appeal;  and  I  can  have  no  hesitation,  there- 
fore, in  varying  the  order  of  the  Yice>Chancellor  by  declaring  that  the  defen- 
dant, the  trustee,  must  personally  pay  the  costs,  so  far  as  they  have  been 
occasioned  by  his  improper  investment  of  the  trust  money,  including  all  the 
costs  of  bringing  it  into  court.(a)[3] 

Reg.  Lib.  A.  1838,  fol.  1211. 


[*367]    *  Between  Prances  Nedby,  (Wife  of  the  Defendant  William 

Nedby,)  by  John  Samuel  Dovey,  her  next  friend,  Plaintiff; 

and  William  Nedby,  Thomas  Anns,  and  Richard  Keegan,  ani> 

Elizabeth  Stocks,  (when  within  the  jurisdiction  of  the  court,)  Defen- 

dants.[l] 

1839:  January  11. 

When  a  fond,  the  title  to  which  is  litigated  in  the  canse,  has  been  bronght  into  conrt,  ft  is  cod- 

trary  to  the  practice  of  the  court  to  determine  the  question  of  title  upon  interlocutory  appHea- 

tion,  so  far  as  to  direct  that  the  interest  of  the  fund  shall  be  paid  to  one  of  the  parties  claimiog 

itf  until  further  order. 
Discussion  of  the  validity  of  a  limitation  to  the  separate  use  of  a  woman  who  is  single  when  the 

instrument  comes  into  operation. 


(a)  See  further  on  this  subject,  Taylor  ?.  Southgaie,  and  Eyre  y.MartdeUt  pp.  203,  231,  supra. 

[3]  Appleby  v.  Duke,  1  Hare,  309.  "  Previous  to  the  adoption  of  the  revised  statutes,  [of  New 
York,]  it  was  an  established  principle  that  an  appeal  would  not  lie  to  reverse  the  decision  of  the 
court  below,  upon  a  question  of  costs  only,  where  the  giving  or  refusing  costs  was  a  matter  of  dis- 
cretion merely ;  aud  such  is  still  the  law  in  relation  to  interlocutory  costs,  but  not  as  to  the  gene- 
ral costs  of  the  suit.  The  exceptions  to  the  general  rule  on  this  subject,  in  the  English  court  of 
chancery  are  stated  by  Lord  Cottenham  in  Angell  v.  Davie ;  or  rather,  he  shows  a  class  of  cases 
that  do  not  come  within  the  rule,  because  the  giving  or  refusing  costs  in  the  cases  to  which  he 
refers,  depends  upon  certain  fixed  principles,  rather  than  upon  the  exercise  of  the  discretion  of  the 
court.  The  legislature  however  has  by  neceteary  implication,  changed  the  law  as  to  ihe  right  to 
appeal  from  a  decision  of  the  court  of  chancery  in  reference  to  the  general  costs  of  the  cause  or  suitf 
by  the  provisions  of  the  revised  statutes  which  fixes  the  time  for  applying  in  such  cases.  (2  R. 
8.  605,  §  79.)  And  the  settled  practice  of  this  court  and  of  the  court  for  the  correction  of  errors 
sow  is,  to  permit  an  appeal  to  be  brought  from  a  decree  of  the  court  below  iovolviug  the  questian 
as  to  the  equitable  right  to  the  geueral  costs  of  the  cause  ;  although  the  giving  or  refusing  of  costs  was 
a  matter  of  discreiiou  merely,  and  depended  upon  the  fkcts  aud  circumstances  of  the  particular  case, 
and  not  upon  any  certain  and  fixed  principles  of  law."    Walworth,  Ch.  Lain  v.  Lain,  10  Paige,  192. 

[1]  S.  C.  bat  on  a  different  point,  8  Sim.  334. 
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James  Keegan,  by  his  will,  dated  the  1st  of  July,  1820,  gave  his  lease- 
hold messuages  and  other  personal  estate  to  the  defendants  William  Nedby 
and  Thomas  Anns,  upon  trust  to  sell,  and  after  payment  of  his  debts,  fune< 
ral  and  testamentary  expenses,  and  legacies,  to  invest  the  residue  in  the  pur- 
chase of  bank  stock,  or  in  some  or  one  of  the  funds  of  the  Governor  and 
Company  of  the  Bank  of  England,  in  trust  for  his  wife  the  plaintiff  Frances 
Nedby,  then  Prances  Keegan,  and  to  pay  the  interest  or  dividends  to  arise 
therefrom,  as  often  as  the  same  should  become  due  and  payable,  to  his  said 
wife  (the  plaintiff)  for  and  during  the  term  of  her  natural  life,  and  for  her 
own  sole  and  separate  use  and  benefit,  and  over  which  any  future  husband 
she  might  afterwards  happen  to  intermarry  with,  should  have  no  control 
whatsoever ;  and  the  testator  declared,  that  her  receipt  alone,  from  time  to 
time,  should  be  a  sufficient  discharge  to  his  executors  and  trustees  and  that 
his  will  and  meaning  was,  that  his  wife  should  have  full  power,  by  any  will, 
testament,  or  instrument  in  writinc^  to  be  by  her  duly  executed,  to  bequeath 
or  dispose  of  one-half  moiety  of  the  moneys  to  be  invested  by  his 
executors  and  trustees  in  manner  and  for  the  ^purpose  aforesaid.  [*368] 
And  as  to  the  other  half  moiety  of  the  said  moneys  so  to  be  invest- 
ed as  aforesaid,  from  and  immediately  after  the  decease  of  his  said  wife,  he 
gave,  devised,  and  bequeathed  the  same  and  every  part  thereof  unto  and 
amongst  all  and  every  the  children  of  his  brother  Thomas  Keegan,  and  the 
survivor  of  them,  share  and  share  alike;  but  if  but  one,  then  to  that  only 
child  who  should  be  living  at  the  time  of  the  death  of  his  said  wife ;  and 
the  testator,  afier  giving  certain  specific  and  pecuniary  legacies,  appointed 
the  defendants  Nedby  and  Anns  joint  executors  and  trustees.  By  a  codicil 
the  testator  appointed  his  wife  (the  plaintiff)  joint  executrix  with  the  execu- 
tors named  in  his  will. 

The  testator  died  soon  after  the  date  of  his  will  and  codicil ;  and  on  or 
about  the  10th  of  August,  1820,  his  will  and  codicil  were  proved  by  the 
executors  and  executrix. 

On  or  about  the  7th  of  October,  18^0,  the  plaintiff  married  the  defendant 
William  Nedby,  but  no  settlement  or  appointment  of  the  plaintiff's  interest 
under  the  will  was  made  on  that  occasion. 

The  bill,  which  was  filed  on  the  27th  of  September,  1836,  alleged  that  the 
defendants  Nedby  and  Anns  possessed  the  whole  of  the  personal  estate,  and 
to  a  considerable  amount  more  than  was  sufficient  for  payment  of  the  testa- 
tor s  debts  and  funeral  and  testamentary  expenses ;  and  that  they  had  invest- 
ed part  of  the  personal  estate  in  the  funds,  and  had  misapplied  other  parts ; 
and  that  the  dividends  of  the  funds  had  been  received  by  the  defendant 
Nedby  without  the  concurrence  of  the  plaintiff,  and  that  the  plaintiff  had 
been  wholly  deserted  by  him ;  and  it  charged  that  the  defendant  Nedby 
claimed  to  be  entitled  to  such  dividends,  either  by  virtue  of  his  mar- 
riage with  the  ^plaintiff,  or  under  the  authority  of  an  indenture  [*369] 
made,  as  the  defendants  alleged,  by  the  plaintiff,  and  dated  the  9th 
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of  January,  1821,  whereby,  as  they  alleged,  the  plaintiff  appointed  and  as- 
signed unto  and  for  the  absohite  use  and  benefit  of  Nedby,  as  well  her  life 
interest  in  the  entire  residue,  as  the  ultiniate  interest  and  property  of  a  moiety 
of  the  residue  of  the  testator's  estate. 

The  bill  charged  that  the  plaintiff  never  executed  any  such  indenture  as 
the  indenture  alleged  to  bear  date  the  9th  of  January,  1821 ;  or  that,  if  she 
executed  the  same,  she  did  so  in  ignorance  of  its  contents  and  purport,  and 
without  professional  advice  or  assistance,  and  upon  the  faith  of  a  represen- 
tation made  to  her  by  William  Nedby,  under  whose  influence  she  was,  that 
the  execution  of  such  indenture  was  merely  intended  to  facilitate  the  proving 
of  the  will,  and  the  duly  administering  the  estate  of  the  testator;  and  that 
she  w^  deceived  and  imposed  on  in  respect  thereof:  and  it  charged  that  the 
indenture  ought  to  be  held  fraudulent  and  void  as  against  the  plaintiff;  and 
that  even  if  the  same  was  valid,  yet  it  was  not  intended  to  affect,  and  ought 
not  to  ba  held  to  affect  her  separate  life  interest  in  the  trust  property ;  and 
that  even  if  William  Nedby  were  entitled  to  the  life  interest  of  the  plaintiff 
in  the  trust  property,  yet  by  reason  of  his  having  deserted  the  pkintiff,  and 
left  her  without  any  provision  for  her  support,  she  was  now  entitled  to  have 
a  separate  provision  made  for  her  thereout. 

The  prayer  of  the  bill  was,  that  the  alleged  indenture  of  the  9th  of  Jan- 
uary, 1821,  if  any  such  had  been  executed  by  the  plaintiff,  might  be  declared 
fraudulent  and  void  as  against  the  plaintiff;  or,  if  it  should  be  found 
[*370]  to  have  been  executed,  and  to  be  valid,  then  ihat  *it  might  be  declar- 
ed that,  either  according  to  or  notwithstanding  such  indenture,  the 
plaintiff  was  entitled  to  the  interest  and  dividends  of  the  testator's  residuary 
estate,  or  a  competent  part  thereof,  for  her  separate  use  and  maintenance, 
during  her  life ;  and  that  the  defendants  William  Nedby  and  Thomas  Anns 
might  be  decreed  to  account  with  the  plaintiff  for  all  the  testator's  personal 
estate,  with  interest  on  the  balances  from  time  to  time  in  their  hands ;  and 
that  the  clear  residue  might  be  ascertained,  and  applied  upon  the  trusts  of 
the  testator's  will,  and  properly  secured  for  the  benefit  of  the  plaintiff  and 
all  other  the  persons  who  were  or  might  be  interested  therein  ;  and  that  the 
defendants  Nedby  and  Anns  might  be  decreed  to  account  for  all  the  dividends 
an0  interest  of  the  trust  fund  since  its  investment,  and  might  be  directed  to 
pay  over  to  the  plaintiff,  for  her  separate  use,  the  amount  which  should  be 
found  due  from  them  in  respect  thereof;  and  that  the  defendants  Nedby  and 
Anus  might  be  removed  from  being  trustees,  and  that  some  other  trustees 
might  be  appointed  in  their  place,  and  that,  in  the  meantime,  they  might  be 
restrained  from  transferring  or  intermeddling  with  the  trust  property ;  and 
that,  if  necessary,  a  receiver  thereof  might  be  appointed. 

The  defendant  William  Nedby,  by  his  answer,  stated  that  all  the  residue 
of  the  testator's  personal  estate  had  been  invested  in  the  funds  according  to 
the  trusts  of  the  will ;  that  the  plaintiff  never  before  or  since  her  marriage 
with  him  (the  defendant  Nedby)  received  the  dividends  of  the  investments, 
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but  that  the  same  had  been  received  by  him,  when  they  became  due,  with 
the  sanction  of  the  plaintiff  and  of  the  co-trustee  Anns,  and  had  been  applied 
by  him  (th«  defendant  Nedby)  to  his  own  use,  or  to  the  joint  use  of  himself 
and  the  plaintiff.  He  did  not  admit  that  his  wife  had  been  finally 
deserted  *by  him,  but  stated  that  she  had  refused  to  live  with  him  [*371] 
ia  his  present  residence. 

The  answer  further  stated,  that,  by  an  indenture  dated  the  9th  of  January, 
1S21,  the  plaintiff,  in  consideration  of  love  and  affection  for  him  (the  defen- 
dant Nedby,)  granted,  bargained,  sold,  assigned,  and  appo)nted(ci)  to  him,  for 
his  own  absolute  use  and  benefit,  one  undivided  moiety  or  equal  half  part 
of  all  the  messuages  and  estate  of  the  testator ;  and  that  the  plaintiff  execu- 
ted such  indenture  at  the  office  of  a  solicitor  whose  name  the  answer  mention- 
ed, and  that  she  did  not  execute  it  in  ignorance  of  its  contents  or  purport,  or 
under  such  representations  and  influences  as  stated  in  the  bill,  but  of  her 
own  free  will  and  accord,  in  the  full  knowledge  of  its  contents  and  operation, 
and  with  the  advice  of  the  solicitor  before  referred  to,  who  was  acting  on  her 
behalf,  and  that  she  was  not  deceived  or  imposed  upon  in  respect  thereof; 
and  the  answer  submitted  that  the  deed  was  intended  to  affect,  and  did  affect 
her  life  interest  in  a  moiety  of  the  property. 

The  Yice-ChancUor,  upon  the  motion  of  the  plaintiff,  made  an  ordet,  on 
tlie  29th  of  November,  1838,  by  which  it  was  ordered  that  the  sum  of  47/. 
los,  6d.  cash  in  the  bank,  on  the  credit  of  the  cause,  should  be  paid  to  the 
plaintiff,  upon  her  sole  receipt ;  and  that  the  interest  from  time  to  time  to 
accrae  doe  on  the  1366/.  new  3/.  10^.  per  cent,  bank  annuities,  stand- 
ing in  the  name  of  the  Accountant  General  in  trust  in  the  cause, 
'should  be  paid  to  the  plaintiff,  upon  her  sole  receipt,  until  further  [*372] 
order. 

The  defendant  Nedby  now  moved  that  the  Vice-Chancellor's  order  might 
be  discharged,  and  that  the  sum  of  cash  and  the  diridends  ordered  to  be  paid 
to  the  plaintiff  might  be  paid  to  himself. 

Mr.  WcJceJield  and  Mr.  Rogers  appeared  in  support  of  the  motion,  and 
contended  that  the  order  was  contrary  to  the  practice  of  the  court,  and  fur- 
ther, that  the  husband  had  a  good  title  to  the  dividends  in  question,  partly 
Qoder  the  assignment  and  partly  by  virtue  of  his  marital  right. 

Mr.  Jacob  and  Mr.  Tennantf  contra,  contended  that  the  property  was  va- 
lidly settled  to  the  plaintiff's  separate  use ;  and  for  this  purpose  they  relied 

on  Anderson  v.  Anderson,{b) v.  Lynej{c)  Dames  v.  ThomycroftJ^d) 

Maber  v.  Hobbsj{e)  and   ThiUett  v.  Armstrong  and  Scarhorovgh  v.  Bor- 

(•)  The  words  of  Uie  deed,  as  appeared  by  a  copy  which  was  referred  to  before  the  Lord  Chan- 
^oe&or,  were, — 

*' Grant,  bargain,  sell,  asrign,  transfer,  and  dispose  of,  direct,  and  appoint:"  and  the  deed  pur- 
ported to  pass  all  the  estate,  right,  title,  &c.  of  the  plaintiff  in  the  moiety  to  which  the  deed  re- 
lated. 

(&)  2  Mylne  &  Keen,  427.  {e)  1  Yoange,  563.  (<{)  6  Sim.  420. 

(e)  2  Yo.  dt  C.  317. 
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man  at  the  Rolls  ;(a)  and  they  particularly  referred  to  Bowes  v.  Straih' 
fnore,{b)  in  which  they  submitted  that  the  question  of  the  validity  of  a  limi- 
tation to  the  separate  use  of  a  woman  who  was  unmarried  at  the  time  wbea 
the  gift  first  took  effect,  might  have  been  contested,  inasmuch  as  such  a  limi- 
tation had  been  there  made ;  but  its  validity  was  admitted,  although  the  ob- 
ject of  the  suit  was  to  overturn  the  deed  by  which  the  limitation  was  made ; 
and  there  had,  no  doubt,  been  many  other  cases  in  which  it  had  been  assum- 
ed that  the  same  thing  could  be  done. 
[•373]  *They  further  contended  that  what  the  present  order  had  done 
was  no  more  than  the  court  had  in  many  cases  done  upon  interlocu- 
tory  application. 

Mr.  Wakefieldj  in  reply. 

The  Lord  Chancellor  : — I  very  much  regret  that  this  question  arises 
in  a  case  in  which  the  property  is  so  very  small  in  amount ;  and  I  much  re- 
gret that  I  cannot  support  the  Vice-Chancellor's  order ;  but  I  think  it  contra- 
ry to  all  the  principles  of  the  court.  First  of  all,  the  money  is  ordered  to  be 
paid  into  court.  The  court  does  not  do  that  for  the  purpose  of  disposing  of 
it  upon  an  interlocutory  application,  but  for  the  purpose  of  securing  it.  Sup- 
pose the  money  had  remained  in  the  hands  of  the  trustees,  whatinterlocntory 
application  could  there  then  have  been  for  paying  it  over  to  one  of  the  par- 
ties litigant?  What  counsel  would  have  opened  such  an  application?  And 
what  difference  is  made  by  its  having  been  brought  into  court,  instead  of  be- 
ing allowed  to  remain  in  the  hands  of  the  trustees  ?  I  am  not  under  the  ne- 
cessity of  stating  to  what  extent  the  court  might  possibly  go  if  it  were  per- 
fectly clear  that  there  could  be  no  possible  question  about  the  person  entitled 
to  receive  a  sum  of  money;  but  I  cannot  consider  the  title  in  this  case  so 
clear  that  the  court  is  to  exercise  no  discretionary  power  at  the  hearing. 

Now,  as  to  the  deed.  Undoubtedly,  if  I  consider  the  wife  as  a  feme  sde^ 
there  are  words  in  that  deed  which  would  assign  that  which  she  could  assign. 
It  is  not  for  me  to  say,  in  the  present  state  of  this  cause,  what  the  result  of 
that  may  be ;  but  the  Vice-chancellor  has  put  that  aside  altogether. 
[*374]  It  is  certainly  not  the  practice  of  *the  court  to  decide  questions  of 
that  sort,  upon  interlocutory  applications.  With  regard  to  that  part 
of  the  case,  I  think  that  the  court  below  was  not  justified  in  making  the  order. 
Many  of  the  cases  alluded  to  as  having  gone  as  far  upon  interlocutory  appli- 
cation as  the  present  case — and  which  were  very  wholesomely  decided — 
were  an  extension  of  the  discretion  of  the  court,  but  at  the  same  time  only 
for  the  purpose  of  securing  the  fund. [2]  Here,  however,  the  court  would  be 
paying  away,  to  one  of  the  parties  litigant,  money  which  could  by  no  possi- 
bility be  recovered. 

Then,  as  to  that  portion  of  the  income  which  is  not  comprised  in  th6 

(a)  Sinco  reported,  I  Beav.  I,  et  9eq.    [On  appeal,  pott,  377.J 
(6)  6  Bro.  P.  C.  437.    S.  C.  1  Vea.  jun.22. 

[3]  TuUett  V.  Annstrong,  I  Keen,  430. 
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deed,  it  rests  upon  the  state  of  the  law  as  to  the  effect  of  the  marital  rights  over 
property  settled  to  the  separate  use  of  married  wonen,  coupled  with  certain 
acts  done  by  the  husband  after  the  marriage,  and  which  I  think  very  impor- 
tant acts,  and  appearing  to  me  very  much  to  resemble  the  acts  which  had 
been  done  in  the  case  which  has  been  cited  from  the  Court  of  Exchequer.(a) 
This  question  may  be  a  very  material  one  at  the  hearing  of  the  cause ;  but  I 
cannot  adjudicate  upon  it  on  this  interlocutory  application ;  and,  as  to  the 
question  of  the  marital  right,  I  can  hardly  state  a  question  less  proper  to  be 
treated  as  being  so  perfectly  free  from  doubt  as  to  justify  the  order  which  has 
been  made  in  this  case. 

The  case  of  Newton  v.  Reid,{b)  as  reported,  clearly  goes  beyond  every 
other  case  on  the  subject,  and  certainly  involves  every  thing  supposed  to 
liave  been  said  in  Massey  v.  Parker,{c)  for  it  not  only  disposes  of 
the  fund  itself,  and  states  that  the  restraint  is  void,  but  it  disposes  *of  [*376] 
the  reversionary  interest  of  the  wife.  Now  that  may  require  very 
much  to  be  considered ;  but  when  I  see  what  the  Vice-Chancellor  is  repre- 
sented to  have  said  in  this  case,  it  appears  to  me  to  be  directly  contradictory 
of  NewUm  v.  Held, 

In  Massey  v.  Parker,  it  certainly  was  not  essentially  necessary  to  decide 
the  point ;  but  it  is  not  at  all  right  to  say  that  the  opinion  expressed  in  that 
case  was  an  extrajudicial  opinion,  for  it  was  an  opinion  expressed  upon  one 
of  the  two  points  raised  in  the  cause.  It  was  not  extrajudicial  at  all,  for  it 
vas  given  upon  one  of  the  two  points  in  issue.  It  is  true  that  that  point 
vas  not  the  point  upon  which  I  did  decide  the  case,  and  therefore  it 
is  very  probable  that  it  did  not  receive  so  much  consideration  as  if  it  had 
been ;  but  at  the  same  time  the  opinion  certainly  was  not  extrajudicial. 

It  appears  that  I  stated  the  point  decided  in  Newton  v.  Reid^  and  in  some 
other  cases,  without  objection.  I  consider  it  involved  in  Newton  v.  Reid^ 
and  (,  in  terms,  founded  myself  upon  Newton  v.  Reid  ;  but  notwithstanding 
the  opinion  I  expressed,  and,  undoubtedly,  at  the  time,  entertained,  it  has 
never,  in  any  case  since,  been  necessary  for  me  to  consider  it  again.  I  should 
be  very  glad  that  a  question  which  has  excited  so  much  attention  and  is  of 
so  much  importance  should  come  before  me  ;  and  if  it  has  any  where  been 
said  that  I  expressed  an  adherence  to  the  opinion  that  I  stated  in  Massey  v. 
Parker^  it  is  a  very  great  misapprehension,  and  a  great  misrepresentation  of 
the  state  of  the  case.  I  have  bad  no  opportunity  of  discussing  the  subject ; 
and  it  always  appeared  to  me  that  there  were  very  great  difficulties  on  both 
sides.  It  would  be  very  desirable  that  what  is  wished  for  should  in  some 
way  be  done ;  but  if  it  is  to  be  done  it  most  be  by  reference  to  some 
*pnQciple ;  and  the  only  way  in  which  it  has  occurred  to  me  that  [*376J 
upon  principle  it  could  be  justified  is,  by  considering  that  the  hus- 
band, finding  the  property  in  such  a  state,  is  estopped  from  disputing  it,  and 

(>)  U^her  V.  HobU,  3  To.  &  CoIL  317.  (ft)  4  Sim.  111.  («)  3  Myloe  &  Keen.  174. 
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has  come  under  a  Incit  understanding  that  the  property  should  renaaiD  in  the 
state  in  which  he  found  it;  which  would  be  undoubtedly  more  consistent 
with  principle  than  to  consider  that  the  restriction  at  one  time  existed  and  at 
another  time  did  not  exist.  I  shall  be  very  glad  of  an  opportunity  of  consi* 
dering  the  question ;  and,  certainly,  I  shall  not  be  in  the  slightest  degree  fet^ 
tered  or  influenced  by  the  opinion  I  expressed  in  Massey  v.  Parker ;  but 
then  I  must  And  some  principle  upon  which  the  trust  can  be  supported. 

I  think  it  is  very  important  that  the  question  should  be  decided,  and  I  shall 
be  glad  if  the  hearing  of  this  cause  before  me  can  be  made  to  afford  an  oppor- 
tunity of  determining  it ;  and  I  am  vecy  glad  of  this  opportunity  of  express- 
ing an  opinion  as  to  the  weight  of  that  opinion  attributed  to  me^  and  1  have 
no  doubt  correctly  attributed  to  me,  in  Mas^ey  v.  Parker. ]2\ 


[*377J  *TuLLETT   V.  ArMSTROIYO.  SrARBDROUGH  r.  BORMARV 

1839  :  January  21,  23, 23,  24.   1840 :  Janaary  22. 

If  property  be  given  or  settled  to  the  separate  use  of  a  woman  anmarried  when  the  Beltlement  «r 

'  gift  takes  eflfoct,  and  she  be  prohibited  against  anticipating  it,  it  will,  if  not  alienated  by  her 

when  discovert,  be  enjoyed  by  her  as  her  separate  estate,  during  any  coverture  oc  covertores  to 

which  she  may  afterwards  be  subject ;  and  she  will,  daring  the  existence  of  soch  eovertitre  or 

covertures,  be  unable  to  anticipate  it. 

The  facts  of  these  respective  cases  appear  in  the  first  volume  of  Mr. 
Beavan^s  Reports.(ii)  The  question  raised  in  Tullett  v.  Armstrong  was 
two-fold,  viz.,  first,  whether  property  could  be  validly  given  to  the  separate 
use  of  a  woman  who  was  single  when  the  gift  took  effect ;  and,  if  that  could 
be  done^  then,  secondly,  whether  she  could  be  restrained  from  anticipation 
during  th©<overlure,  by  force  of  a  prohibition  to  that  effect  inserted  in  the  in- 
strument of  gift.  In  Scaihorovgh  v.  Bortnan  the  question  was  simply 
whether  property  could  be  validly  given  to  the  separate  use  of  a  woman  who 
was  single  when  the  gift  took  effect. 

(a)  1  Bear.  I,  et  8eq. 

[3}  See  the  next  case.  Newlandt  v.  Paynter,  poet,  408.  I  Keen,  435,  d.  A  daose  against 
anticipation,  annexed  to  a  life  interest  in  a  trust  fund  bequeathed  to  a  female  infant,  does  not  pre- 
vent  her  after  she  comes  of  age  and  before  marriage,  from  effectually  assigning  her  whole  iDterest 
in  the  legacy.  Lord  Brougham,  "  I  consider  the  prohibition  quite  ineffectual  to  tie  up  the  fund. 
There  is  no  gift  over ;  and  the  legatee  was  not  a/eme  covert ;  she  was  not  indeed  ti  feme  covert 
either  at  the  date  of  the  will,  or  at  the  death  of  the  te^atrix,  or  at  the  date  of  the  assignment.  In 
Newton  v.  Reid,  (4  Sim.  141,)  the  court  held  the  restraint  upon  anticipation  void,  there  being 
no  gift  over."  Brown  v.  Poeock,  2  Russ.  &,  M.  210.  A  female  infant  entitled  to  a  legacy  of 
stock  given  in  trust  to  be  accumulated  till  she  should  attain  twenty-one,  and  to  be  then  transfer- 
red to  her  for  her  separate  nee,  cannot  transfer  her  interest  in  such  legacy,  by  the  act  of  marriage 
to  her  husband  ;  and  if  married  at  the  time  when  she  attains  her  majority,  she  takes  an  absolute 
ihterest  in  the  legacy  for  her  separate  use.  And  the  Master  of  the  Rolls  distinguishes  this  casa 
from  that  of  MaoBey  v.  Parker,  decided  by  Lord  Cottenham  when  at  the  rolls.  Johnson  v.  John- 
oon,  I  Keen,  648.    Anticipation  must  be  prohibited  in  express  terms.    Scott  v.  Davie,  ante,  83. 
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Iq  the  Rolls'  Court,  the  case  of  TuUett  v.  Armstrong  was  fully  argued,  and' 
the  case  oi  Scarborough  v.  Borman  was  rested  upon  the  arguments  in  Tul-^ 
lett  r.  Armstrong.  Both  cases  being  now,  however,  brought  before  the  Lord 
Chancellor  upon  appeal,  the  result  of  arrangements  between  the  parties  was, 
that  the  case  of  Scarborough  v.  Borman  was  first  and  principally  argued, 
and  that  in  the  case  of  Tullett  v.  Armstrong  a  repetition  of  the  arguments 
used  in  Scarborough  v.  Borman  was,  as  much  as  possible,  avoided. 


•Scarborough  v.  Borman.  [*379] 

IS39:  Jan,  21,  22,  23. — Mr.  Wigram,  and  Mr.  Jemmett,  for  the 
plaintiff,  in  support  of  the  appeal. — If  Massey  v.  Parser  be  overruled,  then 
a  fortiori^  must  all  those  cases  be  reversed  which  have  decided  that  a  restric- 
tion against  anticipation  imposed  upon  a  woman  who  is  discovert  at  the  time 
at  which  the  gift  takes  effect,  is  void ;  for  a  restriction  against  anticipation  is 
a  positive  restraint  upon  the  interest  in  the  property.  It  is  not  disputed  that 
«in  unmarried  woman,  to  whose  separate  use  property  has  been  in  terms  set- 
tled, may,  upon  her  marriage,  give  her  husband,  by  means  of  a  piece  of  pa- 
per, the  absolute  interest  in  that  property  ;  and  why  may  not  the  act  of  mar- 
riage do  the  same?  The  court  is  now  called  upon  to  say  that  a  person  tak* 
iog  absolute  property  shall  hold  it  so  that  she  shall  not  have  the  power  of 
dealing  absolutely  with  it.  It  may  be  admitted,  that  if  a  testator  gave  pro- 
perty in  trust  for  his  infant  daughter,  with  a  direction  that,  if  she  married 
before  she  became  of  age,  it  should  be  held  in  trust  for  her  separate  use,  that 
would  be  a  perfectly  valid  direction,  for  she  would  never,  in  that  event,  have 
the  power  of  absolute  disposition,  which,  in  the  present  instance,  the  woman 
had.  It  is  upon  the  same  principle  that  it  is  held,  and  rightly  held,  that  a 
woman  under  coverture  can  take  property  only  as  it  is  given  her,  for  she 
Dever  had  an  absolute  power  of  disposing  of  it. 

Anderson  v.  Anderson{a)  is  not  inconsistent  with  the  opinion  your  lord- 
sliip  expressed  at  the  Rolls  in  Massey  v.  Parker,{b) 

•Mr.  IHntiey  and  Mr.  Sidebottom^  in  support  of  the  demurrer. —  [*379] 
By  the  old  common  law,  all  the  property,  real  and  personal,  of  the 
wife  was,  not  by  any  contract,  actual  or  supposed,  between  the  parties,  but 
by  the  general  policy  of  the  law,  submitted  to  the  control  of  the  husband, 
lu  process  of  time,  the  policy  of  the  old  law  was  found  to  be,  in  its  strict- 
ness, very  inconvenient,  after  property  had  so  much  increased,  and  after  the 
modifications  of  property  had  become  so  much  more  numerous  and  varied, 
in  consequence  of  the  increased  variety  of  the  relations  of  society ;  and  a 
review  of  the  manner  in  which  the  principles  of  the  law  had  been  applied 
will  show  that,  in  truth,  the  law  is  a  living  system,  capable  of  adapting  itself 
to  the  exigencies  of  society. 

It  was  at  first  considered  necessary  that  property  which  was  to  be  enjoy- 

(a)  3  Mylne  &  Keeo,  437.  {h)  Ibid.  174. 
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ed  by  a  married  woman  for  her  separate  use  should  be  vested  in  trustees  ; 
Harvey  v.  Harvey  ;(a)  but  it  was  afterwards  held  that  the  husband  shoald 
be  converted  into  a  trustee  for  the  separate  use  of  his  wife ;  Bennet  v. 
Davi3.{b) . 

The  policy  of  the  law,  in  giving  the  wife  a  separate  interest  in  property^ 
was  to  secure  her  against  the  extravagance  or  improper  influence  of  the  bus- 
band  ;  but  the  vesting  such  property  in  trustees  for  her  separate  use  was 
found  insufficient  for  this  purpose  ;  and  it  was  not  until  after  a  considerable 
struggle  that  the  object  was  fully  attained  ;  but  attained  it  ultimately  was,  by 
the  aid  of  Liord  Thurlow  ;  not,  in  the  first  instance,  by  means  of  a  judicial 
decision,  but  by  means  of  restrictive  words  inserted  in  a  settlement 
[*380J  in  which  he  was  himself  a  trustee,  *namely,  the  restriction  against 
anticipation,  the  great  value  of  which  had  been  suggested  to  him  by 
the  case  of  Pylus  v.  Smith  /(c)  see  Parkes  v.  WhUe.{d)  Now  were  not 
these  modifications  in  the  policy  of  the  law  made  for  the  purpose  of  pro- 
viding for  future  covertures,  as  well  as  for  a  present  or  immediately  contem- 
plated coverture  ? 

The  whole  history  of  this  law,  and  particularly  that  part  of  it  which  re- 
lates to  the  introduction  of  Lord  Thurlow's  qualification,  was  intimately 
known  to  Lord  Kldon,  who,  in  the  case  of  Jackson  v.  Hobhouse^ie)  enters  a 
little  into  this  history,  and  mentions  that  the  restraint  upon  anticipation  was 
first  recognized  in  Lord  Alvanley's  decision  in  Sockett  v.  Wrayjljg)  in  the 
year  1793,  where  Lord  Alvanley  observed  that  it  was  remarkable  that  the 
restraint  against  anticipation  had  not,  in  that  instance,  been  extended  to  fu- 
ture covertures  as  well  as  to  the  present  coverture. 

If  the  law  on  this  subject  was  considered  to  be  well  settled  (as  we  submit 
it  was)  you  would  not  find  it  in  decisions  upon  the  point,  but  in  incidental 
observations,  and  in  the  practice  of  mankind,  or  of  that  branch  of  our  own 
profession  who  frame  deeds  and  wills ;  and  in  the  report  of  the  recent  case 
of  Davies  v.  Thornycroft^{h)  will  be  found  references  to  old  printed  books 
of  precedents  which  contain  forms  of  gifts  to  the  separate  use  of  women  not 
married  ;  and  it  is  perfectly  notorious  amoug  conveyancers  that  such  gifts 
bave  been  in  familiar  and  daily  use  from  the  earliest  recollection  of  any  liv- 
ing person,  and  that  there  has  never  been  the  least  idea  thai  the  va- 
[*381]  lidity  of  the  trust  for  the  separate  use  depended,  *in  any  degree,  upou 
the  question  whether  the  woman  was  married  or  unmarried  at  the 
time  when  the  gift  took  efiect.  The  case  of  Beahle  v.  Doddj{i)  which  occur- 
red in  the  year  1786,  though  a  decision  of  a  court  of  law,  is  a  distinct  deter- 
mination in  favor  of  a  limitation  by  will  to  the  separate  use  of  a  woman  un- 
married at  the  time  of  the  testator's  death. 

ia)  1  P.  Wins.  125.  {b)  2  P.  Wras.  316.  (r)  3  Bro.  C.  C.  340. 

((Q  1 1  Yes.  209 ;  and  at  pp.  221,  et  geq,  (e)  2  Mer  483. 

ig)  4  Bro.  C.  C.  483.  (A)  6  Sim.  420.  (t)  1 T.  R.  193. 
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Ill  the  case  of  The  Countess  of  Sir  at  hmorev.  Boives,{a)  Lord  Thurlow,  ia 
the  year  17S9,  speaks  of  the  limitation  to  the  separate  use  of  a  woman  not 
married  or  contemplating  marriage  as  a  matter  of  no  doubt.  He  says,  ''  Sup- 
pose a  relation  had  given  10,000/.  for  her  sole  and  separate  use  ;  if  she  had 
represented  it  as  her  own  absolutely  so  that  upon  a  marriage  it  would  have 
gone  to  her  husband,  this  court  would  have  compelled  the  trif^tees  to  give  it 
to  the  husband,  but  not  otherwise ;  nor  is  there  any  difference  between  a 
fortune  so  circumstanced  by  an  act  of  her  own  or  of  the  donor." 

In  Clayton  v.  Gresham,{b)  in  the  year  1S04,  the  question  was,  whether  a 
woman  should,  after  her  marriage,  continue  to  receive  the  dividends  of  a 
fund  in  court,  which  had  been  given  by  a  will  to  her  separate  use  for  her 
life,  and  of  which  she  had  received  the  dividends,  under  an  order  of  court, 
up  to  the  time  of  ihe  marriage  taking  place  ;  and  Lord  Eldon  said  only  that 
an  affidavit  must  be  made  to  show  that  she  did  not,  while  she  had  the  pow- 
er, dispose  of  it. 

The  next  case,  Anderson  v.  Anderson^ic)  in  the  years  1821  and 
1822,  is  an  express  authority  upon  the  point ;  *for  it  was  there    [•382] 
argued  that  a  gift  to  the  separate  use  of  an  unmarried  woman  was  in- 
sensible, so  far  as  the  attempt  to  limit  her  mode  of  enjoying,  or  her  power  of 
disposing  of  the  gift,  was  concerned.  * 

No  other  case  on  the  subject  occurred  until  the  time  when  the  now  existing 
doubt  was  raised  by  the  observations  made  in  Massey  v.  Parker J^d)  in  the 

year  1834,  except  the  case  of  v.  Lyne,{e)  which  came  before  Lord 

Lyndburst  in  the  year  1832,  and  in  which  the  validity  of  a  limitation,  such 
as  that  now  contended  for,  was  assumed.  There  is  one  other  case,  however, 
which  may  be  considered  to  be  in  some  degree  material.  It  is  Simson  v. 
Jonesy{g)  decided  by  Sir  John  Leacli  in  the  year  1831.  The  question  there 
was,  whether  a  power  of  sale,  given  in  a  settlement  made  under  the  sanction 
of  the  court,  upon  the  marriage  of  a  female  infant  to  whom  leasehold  proper- 
ty had  been  bequeathed  for  her  separate  use,  was  a  valid  power ;  and  it  was 
held  it  was  not.  Sir  John  Leach  saying,  that  the  only  ground  upon  which  a 
aectlement  of  personal  estate  upon  the  marriage  of  a  female  infant  was  ever 
held  valid  was,  that  the  settlement  was  the  settlement,  not  of  the  wife,  but 
of  the  husband,  made  by  way  of  a  limitation  of  his  marital  rights ;  but  that 
in  the  instance  before  him,  the  leasehold  estate  in  question  being  given  to  the 
separate  use  of  the  wife,  the  husband  took  no  interest  in  it ;  and  that  if  the 
power  of  sale  were  well  created  it  was  by  the  act  of  the  infant ;  that  it  was  not 
contended  that  she  would  be  competent  to  create  such  a  power  if  the  settle- 
ment had  not  been  made  with  the  approbation  of  the  court,  and  that  the  ques- 
tion therefore  was,  whether  the  court  had  jurisdiction  to  give  to  a  female 

(«)  1  Yem.  Jan.  22.     See  p.  27.    S.  C.  6  Bro.  P.  C.  427.  (6)  10  Ves.  283. 

(e)  2  Mylne  &l  Keen,  427.  (d)  2  Mylne  &  Keen,  174.  («)  1  Yoonge,  S63. 

(g)  2  Row.  Sl  Mjloe,  365. 
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[*383J    infant  the  power  of  *disposiiion  of  her  separate  property  during  her 
infancy  by  a  settlement  made  in  contemplation  of  her  marriage. 
The  cases  of  Brandon  v.  Rohinson,{a)  Jones  v.  Salter ^{b)  and  Barton  v. 
Briscoe,{c)  only  decide  that  property  given  for  the  separate  use  of  a  person 
who  is  or  becomes  sui  juris  may  be  disposed  of  by  him  or  her,  while  sui 
juris,  without  fegard  to  any  direction  to  the  contrary  contained  in  the  instru- 
ment by  which  the  gift  is  made.    Newton  v.  Reid^{d)  in  which  the  Vice- 
Chanceilor  seems  to  have  held  that  a  restraint  upon  alienating  an  annuity 
bequeathed  for  the  separate  use  of  ei  feme  sole  was  void  as  against  an  assign- 
ment made  by  her  and  her  husband  after  her  marriage,  was  not  argued,  and 
the  case  was  very  little  considered :  it  may,  in  fact,  be  said  to  have  been  an 
order  made  upon  an  unopposed  petition ;  and  it  is  to  be  observed  that  the 
wife  joined  in  the  petition. 

{The  Lord  Chancellor: — It  is  quite  impossible  to  maintain  the  deci- 
sion upon  that  ground.  What  protection  would  there  be  to  a  married  wo- 
man if  the  husband  and  wife  could  come  and  ask  for  the  money  ?  There 
was  another  objection,  too,  to  the  doing  what  was  done  in  that  case,  though 
it  is  not  applicable  to  the  present  question  ;  namely,  that  the  court  was  dis- 
posing of  the  reversionary  interest  of  the  wife,  in  an  annuity  which  she 
might  survive  to  enjoy.(c)J 

If  it  were  separate  estate,  she  was  competent  to  call  for  it.  The 
[*384]  Yice-Chancellor  has,  in  several  cases,  *said,  that  in  Ne^oton  v.  Raid 
he  only  intended  to  follow  Barton  v.  Briscoe.  The  decision,  how- 
ever, cannot  stand ;  and  Barton  v.  Briscoe  decided  no  such  thing  as  the 
Tice-Chancellor,  taking  a  hasty  view  of  it,  would  seem,  from  his  observations 
in  Benson  v.  Benson,{g)  to  have  thought.  References  to  Newton  v.  Reid 
are  also  to  be  found  in  Knight  v.  Knight{h)  and  Davies  v.  Thorny cr of tJl^i) 
The  restraint  upon  anticipation  introduced  by  Lord  Thurlow  was  never 
intended  to  apply  except  in  the  case  of  females,  and  stands  upon  grounds  en- 
tirely different  from  those  upon  which  restrictions  upon  alienation  by  males 
ean  be  placed  ;  and  Lord  Thurlow's  words  can  be  applicable  and  intended  to 
apply  only  to  the  case  of  a  female's  marriage  ;  Woodmeston  v.  Walker.{k) 
It  may  be  admitted  that  difeme  sole  may,  at  all  times  before  her  marriage, 
deal  with  and  alienate  her  separate  property  as  she  pleases;  but  marriage  it- 
self is  not  an  alienation  of  her  property  real  or  personal;  and  this  view  is 
strongly  illustrated  by  the  fact  that,  if  the  husband  survives  the^wife,  the  law 
gives  him  her  property  only  in  right  of  administering  to  her  estate,  so  that 
the  property  remained  in  the  wife  and  did  not  pass  to  the  husband  by  force 
of  the  marriage,  although  he  by  marriage  acquired  a  certain  power  and  do- 
minion over  it.  The  moment  the  woman  marries,  the  qualification  of  her 
property  attaches ;  for  the  law  of  separate  estate  is  a  law  attaching  a  peculiar 

(a)  18  ¥68.429.         (&)  2  Rass.  gs,  Mylne,  208.  {e\  Jacob,  603. 

{d)  4  Sim.  141.         (e)  See  Stiffe  v.  Eoeritt,  I  Mylae  Sl  Cnig,  37.     (g)  6  Sim.  1*26. 
(A)  6  Sim.  1*21.  (0  6  Sim.  420.  (Ar)  2  RtUB.  &  Myloe,  197 


OASES  IN  CHANCERY.  8W 


1839.>— ^Scarborough  v.  Borman. 


character  to  property  which  is  given  to  a  woman  upon  the  terms  of  its 
being  enjoyed  for  her  separate  use.    The  consent  of  the  husband  *is    [*385] 
immaterial.    In  Anderson  v.  And€rson{a)  the  husband  objected. 
Id  The  Countess  of  Sir cUhmore  v.  BoweSiib)  in  which  the  same  principle 
was  taken  for  granted^  Lord  Thurlow  held,  that  if  the  husband,  when  he 
marries,  knows  of  the  qualification  and  is  silent,  he  adopts  it;  and  that,  if  he 
does  not  know  of  it,  he  marries  with  reference  to  the  circumstances  as  they 
shall  eyeutually  prove  to  be,  and  that  he  shall  not  afterwards  be  allowed  to 
dispute  them.    In  Brown  v.  Pocock{c)  there  was  this  peculiarity,  that  the 
gift  was  in  the  nature  of  an  executory  bequest :  it  was  to  the  daughter  ab* 
solutely,  but  in  case  she  should  marry,  then  to  her  separate  use* 

Massey  v.  Parkerjijd)  which  is  chiefly  relied  upon  by  the  appellant,  was 
bot  slightly  argued,  and  only  two  cases  were  cited ;  but  it  was  decided  upon 
two  grounds  ]  and  the  ground  upon  which  the  judgment  principally  rested, 
and  which  was  of  itself  quite  sufficient  to  support  the  decision,  is  entirely  for- 
eign to  thn  present  question.  The  doctrine  promulgated  in  that  case,  and  in 
the  case  of  Newton  v.  Reid^  has  created  great  alarm  in  the  profession,  and 
jiarticularly  amongst  conveyancers,  whose  practice,  evidencing  as  it  does  what 
the  law  was  and  is,  has  from  time  immemorial  been  to  limit  property  to  the 
separate  use  of  a  woman,  without  reference  to  the  circumstance  of  her  being 
at  the  time  single  or  under  coverture. 

It  is  proper  to  observe  that  this  case  is  considerably  stronger  than 
the  case  of  Tullett  v.  Armstrongs  which  is  *about  to  be  argued  be-  [*386] 
fore  your  lordship  upon  appeal  from  the  Master  of  the  Rolls,  and 
which  has  been  considered  to  be  very  much  the  same  as  the  present  case. 
In  ISillett  v.  Armstrong  there  is  not  only  a  limitation  to  the  separate  use, 
but  also  a  restraint  upon  anticipation,  while  the  present  case  is  one  of  a  limi- 
tation to  the  separate  use  simply.  Probably  both  those  modifications  of  pro- 
perty  may  well  stand  together;  but,  at  all  events,  the  validity  of  limitations 
to  the  separate  use  was  well  established  long  before  the  restraint  upon  antici- 
pation was  thought  of;  and  such  limitations  were  always  considered  to  be 
accompanied  with  the  power  of  alienation,  or,  what  is  the  same  thing,  of  an- 
ticipation. It  is  too  late,  however,  now  to  question  even  the  validity  of  that 
restraint  upon  anticipation,  which  is,  upon  strict  principles,  inconsistent  with 
that  absolute  power  of  disposition  which  is  the  consequence  of  a  limitation  be- 
ing made  to  a  married  woman's  separate  use,  and  of  her  consequently  being 
made  a  fem^  sole  with  regard  to  it ;  for  it  has  received  the  sanction  of  an 
adoption  in  practice  for  forty  years.  Reference  on  this  subject  may  also  be 
made  to  Sugden  on  Powers, (e)  Lee  v.  Prieaux,{g)  and  Acton  v.  White.{h) 
Mr.  Wigramy  in^ reply. — It  may  be  admitted  that,  when  a  gift  by  will  for 
a  woman's  separate  use  comes  to  her  when  covert,  she  will  take  it  as  sepa- 

(a)  S  Mylne  &  Keen,  427.  (ft)  I  Ves.  jon.  22.  S.  C.  6  Bro.  P.  C.  427. 

(e)  3  Myloe  &  Keen,  189  ;  and  2  Rdbb.  &  Mylue,  210.  (^  2  Myloe  Sl  Keen,  174. 

(f)  Vol  1,  p.  203,  et  92q,  cd.  1836.  {g)  3  Bro.  C.  C.  381.  {h)  1  Sim.  &.  Stu.  429. 
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rate  property,  whether  she  was  covert  or  not  when  the  will  was  made  ;  and 
8o  also  when  it  comes  to  a  woman  when  an  infant,  and  she  marries  before 
attaining  her  majority. 

•The  case  of  Massey  r.  Parker  is  no  infringement  of  the  law  of 
[♦387]    separate  use,  whether  it  be  considered  with  reference  to  principle,  or 
to  authority,  or  to  practice. 

1st,  Upon  principle.  It  may  be  admitted  that  it  is  not  necessary  to  give 
the  property  to  trustees.  Before  the  law  of  separate-  use,  however,  was  es- 
tablished, there  was  no  qualification  of  the  husband's  title  to  the  wife's  per- 
sonal property,  or  to  the  present  income  of  her  property,  whether  real  or  per- 
sonal. What  is  the  qualification  which  the  law  of  separate  use  has  intro- 
duced? Why  it  is  this,  that  the  law  has  said  that,  in  the  case  of  a  married 
woman,  the  qualification  shall  exist.  If,  however,  the  property  comes  to  a 
woman  who  is  single,  it  is  her  absolute  property  ;  and  the  rule  that  the  quali- 
fication should  in  such  case  be  considered  void,  would  be  a  rule  of  the  purest 
principle,  based  upon  the  ground  that  the  qualification  would  be  inconsis- 
tent with  the  absolute  property. 

2dly,  Upon  authority.  Is  there  any  authority  to  show  that,  with  respect 
to  property  given  to  hfeme  sole^  the  qualification  does  not  merge  in  the  ab- 
solute interest  ?  The  principle  that  the  absolute  interest  of  a  person  sui  juris 
cannot  be  qualified,  has  been  recently  acted  upon  in  Piercy  v.  Roberts(a) 
and  Snowden  v.  Dalcs^b)  The  case  of  Soekett  v.  Wray  did  not  decide 
that  there  might  be  such  a  limitation  as  the  present ;  it  did  not  determine  any 
thing  more  than  that  there  may  bo  a  limitation  to  the  separate  use  of  a  feme 
covert.  If  anything  be  wanting  to  get  rid  of  the  mere  dicta  of  Lord  Thur- 
low  and  Lord  Alvanley,  which  the  other  side  conceive  they  have  found  in 
The  Countess  of  Strathmore  v.  Bowes  and  Lee  v.  Prieaux^  refer- 
[*388j  ence  may  be  made  for  ♦that  purpose  to  Acton  v.  Whitej{c)  which 
shows  that  so  lately  as  the  year  1823,  it  was  a  matter  strenuously 
arcrued,  whether  the  wife  could  anticipate  the  whole  of  a  life  income  settled 
to  her  separate  use.  If  both  married  and  single  women  have  equally  the 
power  of  absolute  disposition,  what  distinction  can  be  made  between  their 
power  and  that  of  a  man?  None,  as  Sir  Thomas  Plumer's  observations  in 
Barton  v.  Briscoe  satisfactorily  show.  Brandon  v.  Robinson  and  Barton 
V.  Briscoe  clearly  overrule  the  supposed  dicta  of  Lord  Thurlow  and  Lord 
Alvanley. 

It  is  not  very  easy  to  understand  the  case  of  Beable  v.  Dodd,  or  how  the 
question  which  would  seem  to  have  been  there  determined  could  have  come 
before  a  court  of  law ;  and,  at  all  events,  the  decision  of  a  common  law  court 
upon  such  a  question  is  no  very  great  authority.  With*respect  to  Clayton 
v.  Gresham^  all  that  Lord  Eldon  considered  in  that  case  was,  whether  the 
usual  affidavit  of  the  marriage  was  sufficient;  and  his  opinion  was^  that 
there  ought  to  be  an  affidavit  that  no  settlement  had  been  made.     The  re- 

(a)  1  Mylae  &.  Keen,  4.  (6)  6  Sim.  524.  (c)  1  S.  &.  S.  429. 
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port  of V.  Lyne  gives  no  information  at  all  as  lo  the  principle  upon 

which  the  case  was  decided.  It  appears  from  the  answer  in  Anderson  v.  An- 
derson^ that  in  that  case  there  had  been  a  distinct  agreement  between  the 
husband  and  the  wife.  The  decisions  in  Newton  v.  Reid,  Brown  v.  Pocock^ 
and  Mmstm  v.  JFreeihj  are  all  in  the  appellant's  favor ;  and  although  the  de- 
termination in  Davies  v.  Thomycroft  is  opposed  to  us,  yet  it  is  lo  be  observ- 
ed that  the  court  has  never  heard  on  any  single  occasion  a  solemn  argument 
upon  the  question  which  is  now  before  it. 

3dly,  As  to  practice.  It  is  not  true  that  the  practice  of  conveyan-  ['SSO] 
cers  is  in  favor  of  such  a  limitation  as  that  in  support  of  which  the 
respondents  appear;  and,  for  this  purpose,  reference  may  be  made  to  the 
forms  contained  in  the  Appendix  to  Roper's  Husband  and  Wife  \{a)  and,  of 
course,  it  would  be  nothing  to  show  that  the  practice  of  every  country  prac- 
titioner bad  been  such  as  is  alleged  on  the  other  side,  unless  it  could  be 
shown  that  the  practice  in  question  had  been  that  of  the  most  eminent  con- 
veyanciog  couo3el. 

Mr.  Tinney  subsequently  handed  to  the  Lord  Chancellor  a  volume  of  &fr. 
Coie's  manuscripts,  preserved  in  Lincoln's  Inn  Library,  containing  a  MS 
note  of  a  case  of  Grimmett  and  Wife  and  trustees,  plaintiffs,  Cazanett  and 
Cazanett,  defendants,  before  Lord  Hardwicke,  upon  app)eal  from  the  Master 
of  the  Rolls,  in  the  year  1747,  in  which  the  validity  of  a  limitation  to  the 
separate  use  of  a  woman  unmarried  at  the  time  was  considered  to  be  clear. 
Upon  this  case  being  mentioned,  the  Lord  Chancellor  said,  it  was  evident 
irom  the  circumstance  of  the  husband  and  wife  being  co-plaintifis,  that  the 
question  now  raised,  could  not  have  been  the  question  in  the  cause,  and  that 
it  was  impossible  to  suppose  that  the  court  adjudicated  between  the  husband 
and  wife. 


Tudor  V.  Samyney(b)  was  afterwards  mentioned  by  Mr.  Wigram,  as 
drawing  that  a  second  husband  could  assign  a  term  of  years  settled  to  his 
wife's  aeparafee  use  by  her  first  hu8band.(c) 

(«)  Page*  362,  401,  408.  (fr)  2  Vorn.  270. 

(c)  The  reporter!  are  informed  by  Mr.  T.  S.  Clarke,  that  he  extracted  Tor  the  nee  of  the  Lord 
Chaacellor  the  facts  of  the  easoof  Tu<ior  ▼.  Samyne,  as  they  appear  in  Re;.  Lib.  B.  1691,  fol. 
530, 531 ;  and  from  that  extract,  with  which  he  has  fa?ored  the  reporters,  it  appears  that  the  set- 
Uemeol  of  the  leasehold  property  upon  which  the  defendant  Editha  Samyne  relied,  was  stated  by 
ber  answer  to  be  a  settlement  made  by  her  former  husband  Dr.  Sermon,  by  assigning  the  leasehold 
estate  to  trustees,  in  trust  to  permit  Dr.  Sermon  and  the  defendant,  his  then  wife,  to  receive  the 
reals  and  profits  for  the  remainder  of  the  term,  if  they  lived  so  long,  and  after  their  death  to  permit 
theif  children  (if  any)  to  receive  the  same  during  the  aforesaid  term.  It  appeared  also,  that  Dr. 
Sennsa,  at  bis  death,  left  a  son  by  the  defendant,  who  was  still  living.  It  would  seem,  therefore* 
that  tba  property  i&  qnestion  was  not  settled  to  the  wife's  separate  use  at  aU. 


YoL.  17.  30 


390  CASES  IN  CHANCERY. 


1839— Tulleii  y,  ArmstroDg. 


[•390]  •TuLLETT  V,  Armstrong. 

1839 :  Jan.  23,  24.— Sir  W.  Home,  Mr.  Teed,  and  Mr .  T,  Syden- 
ham Clarke,  for  the  plaintiff,  in  support  of  the  appeal. — We  rely  upon  the  first 
will  only,  upon  which  the  question  is,  first,  whether  a  settlement  to  the 
separate  use  of  an  unmarried  woman  is  good,  which  we  contend  it  is ;  and, 
secondly,  whether  the  restraint  upon  anticipation  imposed  in  such  a  case  is 
valid,  which  we  contend  it  is  not,  it  being  entirely  inconsistent  with  the  prin- 
ciple of  separate  property,  and  there  being  authority  to  show  that,  so  long  as 
the  woman  continues  sole  it  is  void ;  Woodmeston  v.  Walkerj{a)  Jones  v. 
Salter  ;{b)  and  there  being  also  authority  to  show  that  her  marriage  is  not  to 
have  the  effect  of  bringing  it  into  existence ;  Woodmeston  v.  Walker,  New 
ton  V.  Reid;{c)  and  there  being  neither  authority  nor  principle  on  the  other 
side.  It  is  conceived  also  that  the  attention  of  the  Master  of  the  Rolls  was 
not  pointedly  called  to  the  question,  whether  the  testator  in  the  present  case 

intended  to  restrain  alienation  during  coverture. 
[•391]  *Mr.  Wraj/,  contra. — The  form  adopted  in  the  will  upon  which 
the  present  question  arises  has  been  universally  used  by  conveyancers 
for  the  last  fifty  years,  and  if  your  lordship  should  now  upset  it,  numberless 
settlements  will  be  overturned,  and  the  peace  of  families  will  be.  in  innumer- 
able instances,  destroyed. 

The  arguments  which  have  been  used  in  the  case  o(  Scarborough  v.  Bar- 
man, prove  that  a  limitation  to  the  separate  use  of  a  woman,  unmarried  at 
the  time,  is  perfectly  valid  ;  and  prove  also,  that  although  the  effect  of  such 
a  limitation  would  be  to  make  her  a  feme  sole  as  to  her  separate  property, 
and  consequently  to  enable  her  to  dispose  of  it  absolutely,  yet  that  that  pow- 
er may  be  restrained  by  what  is  called  the  provision  against  anticipation ; 
and  that  such  is  the  case  even  although  the  woman  might,  before  the  cover- 
ture, treat  such  a  provision  as  void  :  for,  although  some  dicta  in  Woodfnes- 
ton  V,  Walker,  and  the  order  in  Newton  v.  Reid,  would  seem  to  show,  that 
if  such  a  provision  does  not  operate  from  the  beginning,  it  never  operates  at 
all,  yet  an  answer,  in  that  respect,  to  both  those  cases  is  implied  in  the  case 
of  Brandon  v.  Robinson.[d) 

It  may  be  observed  also,  that  if  the  mere  act  of  marriage  is  to  have  the 
eflect  of  giving  to  the  husband,  absolutely,  property  which  had  been  before 
settled  to  the  separate  use  of  the  wife  without  contemplation  of  that  particu- 
lar marriage,  the  effect  would  be  the  same  in  the  case  of  the  marriage  of  » 
female  infant ;  and  yet  it  is  admitted  that,  in  such  a  case,  marriage  would  not 
have  that  effect ;  and  if  such  limitations  as  those  now  in  question 
[•392J  are  not  to  be  supported,  it  is  obvious  that  no  "father  can  make  any 
effectual  provision  for  his  daughter  unless  he  happens  to  be  living  at 
the  time  of  her  marriage.    Beable  v.  DQdd,(e)  is  a  direct  authority  in  favor 

(a)  2  Rum.  &  Mylne,  197.  (6)  lb.  208.  (c)  4  Sim.  141. 

{d)  18  Van.  429.  (e)  1  T.  R.  193. 
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of  the  Master  of  the  Rolls'  decision  in  this  case ;  for  the  question,  whether 
there  was  a  good  trust  for  the  wife  might  well  arise  in  a  court  of  law.  C^ap» 
lofi  T.  Crresham^ia)  shows  that  a  settlement  made  antecedently  to  the  mar- 
riage is  to  haire  effect  after  marriage,  unless  some  act  is  done  to  alter  it ;  and 
a  more  direct  authority  than  Anderson  v.  Andersoni{b)  can  hardly  be  con* 
eaiired ;  decided,  as  it  was,  by  the  same  judge  who  had  given  to  the  world 
the  history  and  principles  of  the  rules  upon  these  subjects. 
Sir  TF.  Harnej  in  reply. 


1840 :  Jan.  22. — The  Lord  Chancellor. — The  question  raised  in  this 
is  as  to  the  clause  against  anticipation  ;  but  I  agree  with  the  Master  of 
the  Rolls  ID  thinking,  not  only  that  it  necessarily  involves  the  question  of 
separate  estate,  which  has  been  the  subject  of  much  discussion  in  the  profes- 
sion, but  that  these  two  questions  are  identical  as  to  the  principle  which  must 
r^gnlate  the  decision  upon  them  ;  by  which  I  mean,  that  if  the  case  be  of  a 
separate  estate  without  power  of  anticipation,  it  must  exist  with  that  qualifi- 
cation or  fetter,  if  it  exist  at  all,  and  that  there  is  no  principle  upon  which  it 
can  be  held  that  the  separate  estate  operates  during  a  coverture  subsequent  to 
the  gift,  but  that  the  provision  against  anticipation,  with  which  the 
gift  was  qualified,  does  not.  It  is  obvious  that  such  a  rule  would,  *in  [*393] 
practice,  defeat  the  intention  of  the  donor,  and  in  many  cases  render 
the  provision  which  he  had  made  for  the  protection  of  the  object  of  his  boun- 
ty the  means  and  instrument  of  depriving  her  of  it. 

When  once  it  was  established  that  the  separate  estate  of  a  married  woman 
was  to  be  so  far  enjoyed  by  her  as  a  feme  sole,  us  to  bring  with  it  all  the  inci- 
dents of  property,  and  that  she  might  therefore  dispose  of  it  as  a  feme  sole 
might  do,  it  was  found  that,  to  secure  to  her  the  desired  protection  against  the 
marital  rights,  it  was  necessary  to  qualify  and  fetter  the  gift  of  the  separate  es- 
tate by  prohibiting  anticipation.  The  power  to  do  this  was  established  by  au- 
thority, not  now  to  be  questioned,  but  which  could  only  have  been  founded  upon 
the  power  of  this  court  to  model  and  qualify  an  interest  in  property  which  it 
had  itself  created,  without  regard  to  those  rules  which  the  law  has  establish- 
ed for  refi^Iating  the  enjoyment  of  property  in  other  cases. 

If  any  rule,  therefore,  were  now  to  be  adopted,  by  which  the  separate  es- 
tate should,  in  any  cases,  be  divested  of  the  protection  of  the  clause  against 
anticipation,  it  would,  in  such  cas3s,  defeat  the  object  of  the  power  so  as- 
sonaed. 

A  feme  covert,  with  separate  estate,  not  protected  by  a  clause  against  an- 
ticipation, is,  in  most  cases,  in  a  less  secure  situation  than  if  the  property 
had  been  held  for  her  simply  upon  trust.  In  the  latter  case,  this  court,  with 
the  assistance  of  her  trustees,  can  effectually  protect  her ;  in  the  other,  her 
sole  dependance  must  be  upon  her  husband  not  exercising  that  influence  or 
control,  which,  if  exercised,  would,  in  all  probability,  procure  the  destruction 

(c  )10  Vm.  288.  (6)  1  Mylne  Sl  Keen,  427. 
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'of  her  separate  estate.  In  the  case  of  a  gift  of  separate  estate 
[*394J-    with  a  clause  against  anticipation,  the  'author  of  the  gift  supposes 

that  he  has  effectually  protected  (he  wife  against  such  influence  or 
control.  Upon  what  principle  can  it  be  that  this  court  should  subject  her  to 
it,  and  by  so  doing  defeat  his  purpose  and  completely  alter  the  character  and 
securityof  his  gift?  The  separate  estate  and  the  prohibition  of  anticipation 
are  equally  creatures  of  equity,  and  equally  inconsistent  with  the  ordinary 
rules  of  property.  The  one  is  only  a  restriction  and  qualification  of  the 
other.  The  two  must  stand  or  fall  together.  Indeed,  I  do  not  find  any  allu- 
sion, in  any  c^sise,  to  the  possibility  of  the  one  surviving  the  other,  until  after 
the  discussion  as  to  the  continuing  of  the  separate  estate  through  a  subse- 
quent coverture  had  commenced.  In  the  consideration  of  the  cases  upon 
which  I  am  about  to  enter,  I  shall  assume  that  there  is  no  ground  whatever, 
for  the  attempt  which  has  been  made  in  argument  to  separate  the  two. 
Every  authority,  therefore,  which  bears  upon  the  one,  will  bear  equally  upon 
the  other. 

In  a  case  of  so  much  importance,  and  which  has  excited  so  much  interest, 
I  have  thought  it  my  duty  not  only  to  consider  every  case  which  has  been 
referred  to  in  argument,  but  to  endeavor  to  obtain  all  other  information 
which  was  within  my  reach.  I  will  first  examine  the  cases  which  are  sup- 
posed to  s&upport  the  proposition,  that  the  absolute  interest  of  the  woman 
which  she  unquestionably  possesses  in  property  given  for  her  separate  use, 
though  with  a  prohibition  against  anticipation,  up  to  the  moment  of  her  sub- 
sequent marriage,  becomes  subject  to  all  the  qualifications  and  restrictions  of 
the  gift,  upon  such  marriage. 

If  Sir  Edward  Turner's  case  be  correctly   stated  in   Tudor  v. 
[•396]    Satni/ne,{a)  which  differs  from  the  report  in  *!  Vern.  7,  and  if  Tudor 

v.  Samyne  be  itself  accurately  reported,  they  would  be  instances  of 
property  settled  to  the  separate  use  of  a  woman  being  alienable  by  an  after 
taken  husband.  I  do  not,  however,  think  that  either  is  of  any  value  upon 
the  present  question.  They  are  of  too  early  a  date :  the  accuracy  of  the  re- 
port upon  this  subject  cannot  be  depended  upon,  and  the  point  was  not  raised 
or  argued,  and  cannot  be  said  to  have  been  decided. 

Although  no  cases  appear  to  have  occurred  until  very  late  times  in  which 
the  question  was  directly  raised,  yet  decisions  took  place  which  necessarily 
led  to  the  consideration  of  it.  Brandon  v.  Robinson{b)  and  other  cases  hav- 
ing brought  to  view  the  rule  that  all  restrictions  inconsistent  with  the  nature 
of  the  estate  given  are  void  in  gifts  to  men,  the  case  of  similar  gifts  to  fe- 
males soon  occurred.  Sir  William  Grant,  in  Jones  v.  Satter,{c)  and  Sir 
Thomas  Plumer,  in  Barton  v.  Brisco€y{d)  held  that  property  settled  upon  a 
married  woman  with  a  clause  against  anticipation,  was,  upon  her  becoming 
discovert  by  the  death  of  her  husband,  absolutely  disposable  by  her.      Wood- 

(a)  2  Vem.  270.  .  (6)  18  Vcs  429.  {c)  2  R.  &  }L  208.  (d)  1  Jac.  603. 
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mesion  ▼.  WaU:er(a)  proceeded  upon  the  same  principle ;  but  it  has  a  more 
imperfect  application  to  the  present  case,  because  Sir  John  Leach  had  refused 
to  consider  a  single  woman  to  whom  an  annuity  had  been  given  for  her  sep- 
rate  use,  with  a  prohibition  against  anticipation,  as  having  the  dominion 
over  the  fand,  because  the  provision  contemplated  a  future  marriage.  Against 
this  judgment,  Sir  Edward  Sugden,  upon  an  appeal  to  Lord  Brougham,  ar- 
gued, ^'  that  it  might  be  said,  that  as  the  words  of  the  proviso  point 
to  a  future  coverture,  the  restriction  would  attach  upon  *the  plain-    [*396] 
tiff  the  instant  she  married,  and  that  the  court  looking  to  that  con- 
tingency would  protect  the  executors  in  their  refusal  to  transfer  the  fund,  but 
that  for  such  a  proposition  no  authority  would  be  adduced :  that  the  lan- 
guage of  the  judgment  in  Barton  v.  Briscoe  was  directly  opposed  to  it,  and 
that  the  existence  of  a  desultory  and  shifting  fetter  of  that  description  was 
repngaant  to  legal  principle,  and  would  be  attended  with  much  practical  in- 
convenience."   Against  this,  the  practice  of  conveyancers  and  the  necessity 
of  affording  to  parents  the  means  of  securing  property  for  their  daughters  in 
the  event  of  their  subsequent  marriage  was  urged  in  vain.    Lord  Brougham 
declarfsd  the  plaintiff  entitled  to  an  absolute  interest  in  the  property,  after  thus 
expressing  himself:  ^  It  was  said  that  the  woman  might  have  the  property 
at  her  own  disposal  till  she  married,  and  that  when  that  event  happened,  a 
sort  of  postponed  fetter  might  attach,  a  fetter  which  would  fall  off  upon  her 
husband's  death,  and  be  again  imposed  should  she  enter  into  a  second  mar- 
riage.    That  would  be  a  strange  and  anomalous  species  of  estate;  nor  is  it 
very  easy  to  conceive  by  what  process  or  contrivance  it  could  be  effectually 
created,  unless  perhaps  by  annexing  to  the  gift  a  limitation  over  to  trustees, 
to  preserve  it  for  the  woman  during  the  successive  covertures."    The  deci- 
sion in  that  case  only  confirmed  the  judgment  of  Sir  Thomas  Plumer  in 
Barton  v.  Briscoe^  because  the  party  claiming  the  fund  was  discovert ;  but 
the  observations  of  Lord  Brougham  assume  that  a  marriage  would  not  bring 
what  he  calls  the  postponed  fetter  into  operation,  except  possibly  by  the 
means  he  suggests.    This  case  was  decided  in  August,  183L    It  does  not 
appear  from  the  report  that  Newton  v.  Reid{b)  was  cited,  although  it  had 
been  decided  in  December,  1830,  which  may  be  accounted  for  by 
what  is  *stated  in  Brown  v.  Pocock/^c)  that  Newton  v.  Reid  had    [•397] 
been  then  recently  reported.    In  that  case  a  father  had  directed  his 
tmstees  to  purchase  an  annuity  for  his  daughter  for  her  separate  use,  with  a 
prohibition  against  anticipation.  .  The  daughter  was  unmarried  at  her  fa- 
ther's death ;  but  having  afterwards  married,  she  and  her  husband  joined  in  as- 
signing the  fund  to  creditors  of  his,  and  both  joined  in  a  petition  for  the  trans- 
fer of  the  fund  according  to  the  assignment;  which  the  Yice-Chancellor  or- 
dered, saying,  the  annuity  not  being  given  over  upon  alienation,  the  restrictions 
are  void.    This  order  was  made  without  argument ;  and  it  would  not  be 

(«)  2  R.  &  M.  197.  (6)  4  Sim.  141.  (e)  3  Ran.  &  Mylne,  210 ;  see  p.  312. 
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reasonable,  therefore,  to  consider  it  as  an  expression  of  the  deliberate  opinion 
of  the  judge  if  it  had  not  aftewards  been  recognized  and  approved. 

In  Brown  v.  Pocock^{a)  Sir  John  Leach  and  Lord  Brougham  took  the 
same  view  of  the  question  they  had  respectively  done  in  Woodmesion  v. 
Walker^  the  case  being  the  same ;  and  Lord  Brougham  commented  upon 
Newton  v.  Reid,  saying,  it  was  a  stronger  case  than  that  before  him,  but  did 
not  express  any  disapprobation  of  it.  The  second  case  of  Brown  v.  PocockJIJb) 
was  the  same  as  Newton  v.  Reid^  the  a.ssignment  having  been  after  the 
marriage. 

I  now  come  to  the  case  of  Massey  v.  Parker^{c)  which  excited  an  interest 
to  which  it  was  very  little  entitled,  either  fro?n  the  authority  of  the  judge  or 
any  novelty  in  the  doctrine.  What  was  said  upon  this  subject  in  that  case 
has  been  represented  as  extrajudicial  by  some,  and  as  a  decision  upon 
[*398]  the  point  by  *others.  It  certainly  was  not  extrajudicial ;  because  it 
was  one  of  the  questions  directly  in  issue,  and  upon  which  the  de- 
cision might  have  been  rested.  But  it  is,  at  the  same  time,  true  that  there  being 
another  point  in  the  case  sufficient,  in  my  opinion,  to  support  the  judgment 
I  pronounced,  it  cannot  be  said  that  the  point  in  question  was  that  upon 
which  the  judgment  was  founded  ;  and,  for  that  reason,  less  attention  was, 
perhaps,  paid  to  the  various  considerations  belonging  to  it  than  it  was  entitled 
to,  and  less  than  it  probably  would  have  received  if  the  rights  of  the  parties 
had  depended  upon  the  determination  of  it ;  and  I  must  observe  that,  although 
the  cases  favorable  to  the  proposition  of  which  approbation  was  express^, 
were  very  fully  brought  before  me  in  the  argument,  none  of  tRose  which  are 
most  important  on  the  other  side  were  referred  to.  It  had,  at  that  time,b^Q 
decided  that  it  was  eqjiially  incompetent  to  affix  to  a  gift  to  a  single  woman, 
as  to  a  man,  restrictions  inconsistent  with  the  estate  given,  and  that  in  such 
cases  the  woman,  before  marriage,  or  upon  becoming  discovert  by  the  death 
of  her  husband,  had  the  absolute  property  in  the  fund  ;  not,  in  the  case  of 
either  a  male  or  a  female,  that  there  was  a  power  of  relieving  the  property 
from  the  qualification  and  restriction  imposed  upon  it ;  but  that  such  qualifi- 
cation and  restriction  were  void,  and  tiie  title  to  the  property  absolute :  and 
in  Woodmeston  v.  Wcdker^  it  had  been  assumed  that  such  qualification  and 
restriction  would  be  equally  void  after  a  subsequent  marriage;  which  as* 
sumption  had,  in  Newton  v.  Reid,  been  carried  into  effect,  by  directing  a 
transfer  of  the  fund  upon  the  application  of  the  husband  and  wife.  It  cer- 
tainly did  not  occur  to  me,  as  it  does  not  appear  at  that  time  to  have  occurred 
to  any  one  else,  that  the  separate  estate  could  survive  into  a  subsequent  cover- 
ture, stripped  of  the  protection  which  the  prohibition  against  antici- 
[•399]  pation  gives  to  it,  and  which  alone,  in  *many  cases,  prevents  it  from 
being  an  evil  rather  than  a  benefit  to  the  wife.  I  cannot,  therefore, 
think  that  there  was  any  inaccuracy  in  saying  that  I  must  consider  the  point 

(«)  2  Ra«.  &  Mylne,  210 ;  and  3  Mylne  h  Keen,  189.  (fr)  5  Sim.  t'63. 

(c)  2  Mylne  &  Keen,  174. 
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as  settled.    Whether  the  expression  of  approbation  of  the  doctrine  as  estab- 
lished was  well  fonnded  is  what  I  have  to  consider  in  the  present  case.   That 
the  expressions  used  in  that  case  were  not  considered  as  promulgating  any 
new  doctrine  nnay  be  inferred  from  the  case  of  Malcolm  v.  O Callaghan.{a) 
In  tliat  case  property  had  been  settled  to  the  separate  use  of  a  married  woman 
as  against  the  then  existing  and  any  future  husband,  with  a  prohibition 
against  anticipation.    Her  husband  died,  and  she  married  a  second  husband, 
and  they  together  applied  for  payment  of  the  fund.     Barton  v.  Briscoejlfi) 
Newton  v.  Reid^   Woodmeston  v.  Walker,  and  Massey  v.  Parker  were . 
cited;  and  the  Y ice-Chancellor  ordered  the  payment,  saying  that  the  general 
rule  of  law  to  be  deduced  from  those  cases  was,  that  where  a  settlement  to 
the  separate  use  of  the  wife  was  made,  with  a  view  to  an  existing  marriage 
or  a  naarriage  then  in  contemplation,  it  was  competent  for  the  wife,  when  she 
became  discovert  from  that  marriage,  to  rid  the  fund  from  the  fetters  imposed 
upon  it,  and  if  such  a  limitation  were  made  by  a  will  or  otherwise  in  favor 
ofhfemesoley  who  had  not  taken  upon  herself  a  state  of  coverture,  but  who 
was  come  of  full  age  and  able  to  act  for  herself  prior  to  coverture,  she  was 
entitled  to  call  for  a  transfer  of  the  settled  fund,  and  that  the  only  means  of 
preventing  such  party  from  a  right  to  have  the  fund  paid  over  was  to  insert 
in  the  settlement  or  will  which  created  such  u  trust,  a  gift  over  in  the  event 
of  alienation.     No  distinction  is  here  taken  between  the  separate  estate  and 
the  prohibition  against  anticipation,  or  between  the  doctrine  of  Mas- 
sey V.  Parker  and  the  *other  cases.     The  decision  in  Johnson  v.    [MOO] 
Preeth{c)  is  even  more  pointed,  because  Massey  v.  Parker  does  not 
appear  to  have  been  referred  to  ;  but,  upon  the  authority  of  Newton  v.  Reid^ 
sanctioned  by  Lord  Brougham,  the  Vice-Chancellor  directed  payment  of  the 
fnnd  to  an  assignee  of  the  husband  and  wife,  saying,  that  except  as  to  the 
marriage,  with  reference  to  which  the  settlement  containing  the  clause  against 
anticipation  was  made,  that  clause  was  to  be  taken  as  a  nullity :  that  if  such 
a  clause  applied  to  a  woman  before  coverture,  it  was  bad  altogether,  and  if 
to  a  woman  under  coverture,  it  was  void  when  the  coverture  ceased.    It  is, 
indeed,  true  that  in  Benson  v.  Benson,{d)  although  there  was  no  decision 
npon  the  subject,  there  were  some  observations  of  the  Vice-Chancellor,  which 
seem  to  aim  at  a  distinction  between  the  separate  estate  and  the  clause  against 
anticipation  ;  and  in  Davies  v.    Thornycroft,{e)  the  Vice-Chancellor,  ex- 
presses a  distinct  opinion,  that  although  the  prohibition  against  anticipation 
cannot  operate  during  a  subsequent  coverture,  the  property  may  maintain  its 
quality  of  separate  estate.    I  have  before  said  that  I  concur  with  the  Master 
of  the  Rolls  in  thinking  that  this  doctrine  cannot  be  maintained. 

In  tracing  the  fluctuations  of  opinion  which  have  existed  upon  questions 
relating  to  the  separate  estate  of  married  women,  it  cannot  but  be  observed 
that  so  late  as  the  cases  of  Woodmeston  v.  Walker ^  and  Brown  v.  PoQockj^g) 

(•)  5  Law  Jounia],  N.  S.  137.    (()  Jae.  603.    (c)  5  Law  Journal,  N.  S.  143,  and  6  Sim.  423,  n. 
(')  6  Sim.  126.  (e)  6  Sim.  420.  {g)  2  Ru«.  &  Mylne,  210. 
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Sir  John  Leach  was  of  opinion  that  in  order  to  preserve  to  a  woman  the  be- 
nefit of  a  gift  to  her  separate  use  without  anticipation,  she  ought  not  to  be 

enabled  to  dispose  of  the  property  whilst  single  or  discovert.  The 
[•401]-   •contrary  is  now  clearly  established  ;  but  the  power  of  providing  for 

daughters  and  guarding  them  against  the  chance  of  future  want  is 
thereby  greatly  impaired.  Observations,  therefore,  which  may  have  fallen 
from  judges  before  it  was  made  apparent  that  the  separate  use  of  a  married  wo* 
man  in  her  property,  being  only  a  creature  of  equity  created  for  the  protection 
of  married  women,  cannot  exist  so  as  to  afiect  the  power  of  a  single  woman, 
must  be  received  with  some  qualification. 

The  case  o(  Beable  v.  Dodd{a)  was  much  relied  upon  by  the  respondents ; 
and,  strange  as  it  may  appear  that  a  decision  of  common  law  judges  in  an 
action  of  replevin  should  be  applicable  in  a  case  of  separate  estate,  which  is 
said  to  be  a  creature  of  equity,  it  is  certainly  entitled  to  much  consideration. 
It  is,  however,  to  be  observed,  that  the  whole  of  the  argument  and  judgment 
turned  upon  the  construction  of  the  instruments,  and  that  there  was  an  ex- 
press power  reserved  to  the  woman ;  and  Mr.  Justice  Lawrence  in  his  argu- 
ment for  the  defendant,  said,  cases  of  trusts  created  by  a  husband  for  the  se- 
parate use  of  his  wife,  are  very  difierent  from  the  present  case  of  devise,  ge- 
nerally, to  a  woman,  notwithstanding  her  coverture.  In  the  earlier  case  of 
Carleion  v.  The  Earl  of  Dorsetj{b)  there  was  an  express  power ;  and  in 
Edmonds  v.  Dennington  there  cited,  it  does  not  appear  by  what  means  the 
power  of  the  wife  was  secured  to  her.  In  Bennet  v.  Davis(c)  the  devisee 
was  married  at  the  time  of  the  gift,  and  the  only  question  arose  from  there 
being  no  trustee  appointed.  Lady  Strathmore  v.  Bowes{d)  has  been  cited 
as  conclusive  of  Lord  Thurlow's  opinion ;  but  upon  referring  to  the  report 

of  the  same  case  in  2  Bro.  C.  C.  345,  it  will  be  found  that  the  settle- 
[M02]    ment  *was  upon  trust  to  pay  the  rent,  &c.,  to  such  uses  as  she  should, 

whether  sole  or  covert,  appoint.  In  Actim  v.  Whiie[e)  the  only  ques- 
tion was,  whether  the  words  used  amounted  to  a  prohibition  against  aliena- 
tion. The  expression  of  Sir  John  Leach,  therefore,  that  the  intention  was 
only  to  exclude  the  marital  claims  of  any  present  or  after-taken  husband, 
cannot  be  considered  as  of  any  weight  upon  this  subject,  which  was  not  be- 
fore him. 

The  Vice- Chancellor,  in  Davies  v.  Thomycroft^  considers  the  case  of 
Simson  v.  Jones,{g)  as  decisive ;  but,  upon  examining  that  case,  it  will  be 
observed  that  the  wife  never  had  any  power  of  disposing  of  the  property. 
She  was  an  infant  when  she  married,  and  the  property  was  to  vest  in  her 
upon  marriage  under  twenty-one,  and  then  to  be  for  her  separate  use.  The 
estate  and  the  provision  for  the  separate  use  took  efi!ect  at  the  same  moment 
and  by  the  same  act.    If  the  observations  of  Sir  John  Leach  are  construed 

(o)  1  T.  R.  193.  (6)  3  Vern.  17.  (c)  2  P.  W.  316. 

((f)  1  Vm.  jun.  22.    S.  C.  6  Bro.  P.  C.  427.      (e)  1  S.  &  8. 429.  (^ )  3  R.  &  M.  365. 
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wiih  reference  to  the  case  before  him,  they  do  not  appear  to  have  any  applica- 
tion to  the  present  case. 

Anderson  v.  Anderson{a)  may  from  its  circumstances  be  the  most  impor- 
tant of  all  the  cases  in  favor  of  the  separate  estate  being  in  force  through  a 
subsequent  coverture;  but  unfortunately  there  is  no  report  of  the  grounds 
of  the  judgments  of  either  Sir  John  Leach  or  Lord  Eldon ;  and  there  were 
facts  in  that  case  which  may  have  been  relied  upon  by  those  learned  judges 
which  have  no  application  to  the  general  question.     There  had  been  a 
negotiation  before  the  marriage  respecting  the  property :  the  husband  ad- 
mitted that  he  had  promisied  not  ta  sell  it.    It  was  also  part  of  the 
^wife's  case  that  the  husband  had  refused  to  maintain  her.    Sir  John    [*403] 
Leach's  decree  is  the  only  importaot  part  of  that  case,  because  there 
were  upon  the  answer  sufficient  admissions  for  an  injunction  till  the  hear- 
ing, without  any  decision  upon  the  general  question.    The  decree,  however, 
mast  be  considered  as  entitled  to  great  weight ;  but  it  occurred  in  1822,  and 
before  those  cases  which  have  created  the  difficulty  and  raised  the  doubt ; 
for  it  must  not  be  forgotten  that  Sir  John  Leach  always  maintained  that  the 
separate  estate  with  all  its  qualifications  and  restrictions  continued  in  opera- 
tion during  the  time  the  woman  was  not  under  coverture.    It  is  the  estab- 
lishment of  the  principle  that  this  is  not  so  which  has  created  the  difficulty 
of  supporting  it  during  the  subsequent  coverture. 

The  case  of  Cox  v.  lA/ne{b)  has  been  often  referred  to  for  the  purpose  of 
introducing  the  authority  of  Lord  Lyndhurst  into  this  discussion.    From  the 
report  of  that  case  it  is  not  possible  to  ascertain  what  was  the  point  in  discus- 
sion.    I  have  therefore  examined  the  papers  in  the  cause.    The  plaintiffs 
▼ere  holders  of  a  promissory  note  of  the  married  woman,  under  which  they 
demanded  payment  out  of  her  separate  estate,  and  the  bill  stated  distinctly^ 
a9  a  fact»  that  the  prc^rty  was  held  upon  trust  for  the  separate  use  of  the 
vife,  which,  upon  the  demurrer,  must  have  been  taken  as  a  fact,  and  so  it 
leally  was,  for  the  plaintiff  afterwards  amended  the  bill,  and  stated  a  settle- 
ment upon  the  marriage,  by  which  the  property  was  resettled  to  the  separate 
use  of  the  wife.    The  demurrer  was  very  properly  overruled,  and  this  ques- 
tion did  not  arise  in  that  case. 

*Such  is  the  state  of  the  authorities  upon  this  very  important  [*404] 
question*  It  is  said  to  have  been  generally  understood  in  the  profes- 
sion that  the  separate  estate  would  continue  to  operate  during  a  subsequent 
coverture,  and  that  conveyancers  have  acted  so  extensively  upon  that  suppo- 
sition, that  very  many  families  are  interested  in  the  decision  of  this  question. 
That  circumstance  ought  to  have  great  attention  paid  to  it.  For  the  future 
it  would  not  probably  be  found  difficult  to  obtain  the  desired  security  for  the 
future  wife  by  other  means,  consistent  with  the  well  established  rules  of  pro* 
perty ;  but  the  existing  arrangements  must  depend  upon  the  decision  of  this 
case. 

(c)  9  Mylae  Sl  Kees,  437.  (&)  1  Vo.  563. 
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I  have  over  and  over  again  considered  this  subject,  with  a  great  anxiety  to 
find  some  principle  of  property  consistent  with  the  existing  decisions,  upon 
which  the  preservation  of  the  separate  estate  during  a  subsequent  coverture 
could  be  supported.  I  have  been  anxious  to  find  means  of  preserving  it,  not 
only  to  maintain  those  existing  arrangements  which  have  proceeded  upon  the 
ground  of  its  validity,  but  because  I  think  it  desirable  that  the  rule  should^ 
if  possible,  be  established  for  the  future,  believing  as  I  do,  that  whet>a  mar- 
riage takes  place,  the  wife  having  property  settled  to  her  separate  use,  all  the 
parties  in  general  suppose  that  it  will  so  continue  during  the  coverture.  To- 
permit  the  husband,  therefore,  to  break  through  such  a  settlement,  and  him- 
self lo  receive  the  firad,  would,  in  general,  be  contrary  to  the  intention  of  the 
parties,  and  unjust  towards  the  wife.  This  view  of  the  case  has  led  to  a  sug- 
gestion which  has  often  been  made  in  argument,  by  which  the  object  might 
be  attained  without  violating  any  rule  of  property,  namely,  by  supposing  the 
husband,  marrying  a  woman  with  a  property  so  settled,  tacitly  to  assent  ta 

to  such  settlement,  or  at  least  to  be  bound  by  an  equity  not  to  dispute 
[•405]    it.    *I  was  for  some  time  much  disposed  to  adopt  this  view  of  the 

subject ;  and  in  all  cases  in  which  the  husband  was  cognizant  of  the 
fact,  there  would  be  much  of  equitable  principle  to  support  the  gift  or  settle- 
ment against  him ;  but  putting  the  title  of  the  wife  upon  such  assent  of  the 
husband,  assumes  that,  but  for  such  assent,  it  would  not  exist.  It  abandons 
the  idea  of  the  old  separate  estate  continuing  through  the  subsequent  cover- 
ture, and  sup]X)ses  a  new  separate  estate  to  arise  from  the  act  of  the  hus- 
band. If  the  title  of  the  wife  were  to  rest  upon  that  supposition,  I  fear  that 
the  remedy  would  be  very  inadequate,  and  that  questions  would  conslautly 
arise  as  to  how  far  the  circumstances  of  each  case  would  afford  evidence  of 
assent,  or  raise  this  equity  against  the  husband. 

After  the  most  anxious  consideration,  I  have  come  to  the  conclusion  that 
the  jurisdiction  which  this  court  has  assumed  in  similar  cases,  justifies  it  in 
extending  it  to  the  protection  of  the  separate  estate,  with  its  qualification  and 
restrictions  attached  to  it,  throughout  a  subsequent  coverture ;  and  resting 
such  jurisdiction  upon  the  broadest  foundation,  and  that  the  interests  of  soci- 
ety require  that  this  should  be  done.  When  this  court  first  established  the 
separate  estate,  it  violated  the  laws  of  property  as  between  husband  and  wife, 
but  it  was  thought  beneficial,  and  it  prevailed.  It  being  once  settled  that  a 
wife  might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of  property  attach- 
ed to  this  new  estate ;  and  it  was  found,  as  part  of  such  law,  that  the  power 
of  alienation  belonged  to  the  wife,  and  was  destructive  of  the  security  intend- 
ed for  it.    Equity  again  interfered,  and  by  another  violation  of  the  laws  of 

property  supported  the  validity  of  the  prohibition  against  alienation. 
(•406]        •In  the  case  now  under  consideration,  if  the  after-taken  husband 

be  permitted  to  interfere  with  the  property  given  or  settled  before  the 
marriage  to  the  separate  use  of  the  wife,  much  of  the  benefit  and  security  of 
the  rules  which  have  been  so  established  will  be  lost.    Why  then  should  not 
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equity  in  this  case  also  interfere ;  and  if  it  cannot  protect  the  wife  consistent- 
ly with  the  ordinary  rules  of  property,  extend  its  own  rules  with  respect  to 
tlie  separate  estate,  so  as  to  secure  to  her  the  enjoyment  of  that  estate  which 
lias  beeu  so  invented  for  her  benefit?  It  is,  no  doubt,  doing  violence  to  the 
rules  of  property,  to  say  that  property  which,  being  given  with  qualifications 
and  restrictions  which  are  held  to  be  void,  belonged  absolutely  to  the  woman 
up  to  the  moment  of  her  marriage,  shall  not  be  subject  to  the  ordinary  rules 
of  law  as  to  the  interest  which  the  husband  is  to  take  in  it ;  (and  that  is  the 
sense,  and  the  only  sense,  in  which  the  expression  used  in  Massey  v.  Parker ^ 
**why  may  she  not  by  the  act  of  marriage  give  it  to  her  husband,"  is  to  be 
understooJ  ;)  but  it  is  not  a  stronger  act  to  prevent  the  husband  from  inter- 
feriug  with  such  property,  than  it  was  originally  to  establish  the  separate  es- 
tate, or  to  maiiitain  the  prohibition  against  alienation.  In  doing  this  I  feel 
that  I  have  much  to  overcome,  of  which  the  observations  thrown  out  by  my- 
self, in  Massey  v,  Parker,  is  the  only  part  of  which  I  do  not  feel  the  impor- 
tant weight.  I  have  to  contend  with  Lord  Brougham's  observations  in  Wood- 
mestofi  V.  Walker,  and  the  Vice-Chancellor's  decisions  in  Newton  v.  Reidf 
Brown  v.  Pocock,  Malcolm  v.'  (yCallaghan,  Johnson  v.  Freeth,  and  Davies 
T.  Tkornycrofty  to  which  I  have  before  adverted,  and  the  doctrine  now  es- 
tablished, though  denied  by  Sir  John  Leach  in  Brown  v.  Pocock,  and 
Woodmeston  v.  Walker,  that  before  marriage,  or  after  the  coverture  has  de- 
termined b7  the  death  of  the  husband,  the  settlement  or  gift  to  the 
^separate  use,  and  the  prohibition  against  anticipation,  are  wholly  [M07] 
iuoperative  and  void. 

In  eitablishing  the  validity  of  the  separate  estate  with  its  qualification, 
which  constitutes  its  value,  that  is,  the  prohibition  against  anticipation,  I  am 
not  doing  more  than  my  predecessors  have  done  for  similar  purposes,  and  I 
lure  much  satisfaction  in  finding  myself  justified,  upon  the  grounds  I  have 
stated,  in  doing  what  in  me  lie.^  to  dissipate  the  alarm  which  has  prevailed 
lest  ilid  separata  estate  sliould  be  held  not  to  exist  at  all  during  the  subse- 
quent coverture,  or,  what  would  in  many  cases  be  a  greater  evil,  that  it 
should  exist  without  the  protection  of  the  clause  against  alienation. 

I  therefore  affirm  the  decree  appealed  from. 

Deposit  returned.    No  costs. 


Scarborough  v.  Borman. 

1S40:  Jan.  22. — The  Lord  Chancellor: — For  the  reasons  given  in 
the  last  case  of  TalleU  v.  Armstrong,  I  affirm  the  Master  of  the  Rolls'  order 
in  this  case. 

Deposit  returned.    No  costs.[l] 

[1]  See  t'le  next  ca»e  ;  Ntdhy  v.  Nedhyi  ante,  367  ;  ibid.  376,  n.  3 ;  TuUett  ▼.  Amutrong,  1 
Keea,  409 ;  Juknmn  ▼.  J^thnBon,  id.  641:) ;  Stead  v.  Neltjn,  3  Beav.  245  ;  10  Sim.  3S0,  d.  1. 
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[408]    ^Between  Mary  Sarah  Newlands,  Wife  of  William  Newlands 
(a  Defendant)  by  Arthur  Wilton,  her  next  Friend,  Plaintiff ; 
and  Samuel  Paynter,  Esq.,  Sheriff  of  Surrey,  George  Holmes,  and 
William  Newlands,  Defendants. 

1839  :  Decembor  5.    1840 :  February  28. 

Perioual  chattois  bequeathed  to  a  single  wamao  for  her  aeparate  um«  but  without  the  ioterrentioa 
of  any  trustee,  cannot  be  seized  in  ezecutiou  by  a  judgment  creditor  of  an  after-taken  hnebaod. 

John  Peter  RbinA|  the  father  of  the  plaintiff,  being  possessed  of  three 
leasehold  houses,  Nos.  14,  15,  and  19  West  Square,  in  the  parish  of  Sr. 
George,  Sbuthwark,  and  the  furniture,  plate,  linen,  and  household  utensils  in 
the  house  No.  19  West  Square,  by  his  will,  dated  the  3d  of  October,  1833, 
gave  to  the  piaintifi^  by  her  then  name  of  Mary  Sarah  Reina,  all  his  property 
•whatsoever ;  and  he  thereby  specifically  directed  and  ordered  that  any  proper- 
ty he  might  have  given  or  should  give  to  the  plaintiff  should  not  be  liable  or 
subject  to  the  interference  or  control  in  any  way  of  any  person  or  husband 
fihe  might  be  married  to^or  liable  to  his  then  present  or  future  debts;  but 
her  receipt  alone  should  be  a  discharge  for  all  and  every  sums  of  money  or 
effects  he  might  give  or  leave  to  the  plaintiff;  and  that  the  plaintiff  should 
dispose  of  the  same  by  her  will  and  testament  as  she  pleased,  notwithstand- 
ing her  coverture. 

The  testator  died  on  the  9th  of  October,  1833,  and  his  will  was  proved  by 
the  plaintiff  on  the  23d  of  the  same  month. 

On  the  20ih  of  November,  1833,  the  plaintiff  married  the  defen- 
[•403]    dant  William  Newlands,  and  after  the  •marriage,  she  and  her  hus- 
band took  up  their  abode  in  the  house  No.  19  West  Square,  in  which 
iwere  various  goods  and  chattels  which  had  belonged  to  the  testator. 

In  the  month  of  July.  1838,  the  defendant  Holmes  commenced  an  action 
of  trespass  against  the  defendant  William  Newlands,  which  action  was  tried 
at  the  Surrey  summer  assizes,  1839,  and  a  verdict  obtained  for  2(H)/.  and 
costs,  upon  which  judgment  was  afterwards  signed,  and  on  the  25th  of  No- 
vember, 1839,  a  writ  oi  fieri  facias  was  issued,  and  was  delivered  to  the  de- 
fendant Paynter  as  sheriff  of  Surrey. 

The  plaintiff  apprehending  that  the  sheriff  would  seize  the  goods  and 
chattels  in  the  house  No.  .19  West  Square,  in  which  she  and  her  husband 
,still  resided,  filed  the  present  bill  on  the  27th  of  November,  1839,  praying 
that  the  sheriff  might  be  rcst^rained  by  injunction  from  executing  the  writ  be- 
fore mentioned,  or  any  writ  or  process  in  the  action,  against  the  said  leasehold 
premises,  or  against  the  goods  and  chattels  in  the  house  No.  19  West  Square, 
.or  against  any  part  of  the  said  property,  and  from  levying  the  200/.  and  costs, 
or  asiiy  part  of  it,  out  of  the  same ;  and  that  the  defendant  Holmes  might  be 
\i\  like  manner  restrained  from  levying  or  causing  to  be  levied  any  execution 
in  respect  of  his  claims  against  the  defendant  William  Newlands,  in  the  ac- 
tion or  imdeyr  the  judgment  therein,  on  the  said  property,  or  any  part  there* 
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of;  and  that,  in  particular,  he  might  be  restrained  from  taking  any  proceed-- 
ings  to  compel  the  sheriff  to  execute  the  writ  before  mentioned,  or  any  writ 
or  process  in  the  action,  against  the  said  leasehold  premises,  goods,  and  chat- 
tels, or  any  part  thereof. 

*Upon  this  bill  being  filed,  it  was  supported  by  an  affidavit  of  the  [*410] 
plaiutiff,  stating  the  before  mentioned  facts ;  and  stating  that  she  had 
not,  at  the  time  of  her  marriasfe,  or  at  any  time  since  her  father's  death,  any 
property  except  that  which  she  took  under  her  father's  will ;  that  all  the 
goods  and  chattels  now  in  the  house  No.  19  West  Square,  had  belonged  to 
the  testator,  except  certain  specified  articles  which  had  been  bought  out  of 
the  plaintiff's  separate  income,  and  with  moneys  to  which  the  pbintiff  was 
entitled  for  her  separate  use ;  and  that  the  same  had  been  purchased  to  sup- 
ply the  wear  and  tear  of  the  goods  and  chattels  which  were  in  the  house  at 
her  father's  death  ;  and  that  no  part  of  the  goods  and  chattels  now  in  the 
bouse  had  been  purchased  by  the  defendant  William  Newlands  ;  and  stating 
that  the  plaintiff  had  given  notice  to  the  defendant  Holmes  that  the  lease- 
hold premises  and  the  goods  and  chattels  wefe  the  property  of  the  plaintiff, 
and  held  by  her  for  her  separate  use,  and  were  not  liable  to  the  debts,  engage- 
ments, or  control  of  her  husband. 

Upon  this  affidavit,  the  Vice-C^hancellor,  on  the  28th  of  November,  1839, 
grafted,  ex  parte,  an  injunction,  in  the  terms  of  the  prayer  of  the  bill. 

On  the  2d  of  December,  1839,  the  defendant  Holmes  moved,' before  the 
Tice-Chancellor,  that  the  injunction  might  be  dissolved  with  costs  ;  but  his 
honor  refused  the  motion  with  costs,[lJ  and  the  sheriff,  who  was  then  in 
possession,  thereupon  withdrew. 

The  defendant  Holmes  now  moved,  before  the  Lord  Chancellor,  that  the 
Vice-Chancellor's  order  of  the  2d  of  December  might  be  discharged,  and  that 
the  injunction  mi;^ht  be  dissolved,  with  costs. 

•Affidavits  had,  in  the  meantime,  been  made  on  the  part  of  the  de-    [Mil] 
fendant  Holmes,  tending  to  show  thai  the  plaintiff  had  encouraged 
her  husband  to  commit  the  trespass  in  question,  and  stating  that  there  was 
reason  to  suppose  that  some  settlement  had  been  made  upon  the  occasion  of 
the  plaintiff's  marriage. 

A  settlement  made  upon  that  occasion  was  produced  before  the  Lord 
Cliancellor ;  but  it  appeared  to  be  confined  to  a  surn  of  6000/.  bank  stock, 
which  then  belonged  to  the  plaintiff,  and  was  pirt  of  the  property  derived 
nnder  her  father's  will.  By  this  settlement  an  interest  in  such  bank  stock 
was,  in  a  certain  event  given  to  the  husband. 

Mr.  Jacobs  Mr.  Richards,  and  Mr.  Bethell,  in  support  of  the  motion,  con- 
tended that  the  equitable  interest  had  merged  in  the  legal  interest,  Selby  v. 
Alslon,{a)  Wade  v.  Pagei,{b)  Stephens  v.  Bridges  ;(c)  and  that  Mrs.  New- 
lands  could  not  have  been  contemporaneously  the  absolute  owner,  and  also 

(a)  3  Vm.  339.  (&)  1  Bro.  C.  C.  363.  (c)  6  Mad.  66. 

[1]  Thft  caae  iK^fors  the  Yice-Cbancellor,  is  reported  10  Sim.  377. 
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a  trustee  for  her  own  separate  use :  Sprange  v.  Barnard,{a)  Ross  v.  Ross.{b) 
They  further  conreaded  that  the  coverture  contemplated  by  the  testator  was 
a  coverture  to  commence  in  his  lifetime.  Independently,  however,  of  these 
arguments,  they  submitted  upon  the  authority  of  Woodmeston  v.  Walkerj{c) 
Brown  v.  Pocock^{d)  Newton  v.  Heid^{e)  and  Massey  v.  Parkerjt^g)  that  as 
Mrs.  Newlands  had  not  been  married  until  after  the  gift  of  the  property  to 
her  had  taken  effect,  it  could  not  be  considered  as  held  to  her  separ- 
[*412]  ate  *use.  They  further  urged  that  it  had  never  been  held  that  per- 
sonal chattels,  such  as  formed  part  of  the  property  now  in  question, 
could  be  settled  to  the  separate  use  of  a  married  woman. 

Mr.  Wigram  and  Mr.  James  Russell,  contra,  called  the  attention  of  the 
court  to  the  present  state  of  the  law  with  respect  to  limitations  to  the  separ- 
ate use,  and  referred]  particularly  to  the  cases  of  Tullett  v.  Armstrong,  and 
Scarborough  v.  Borman,  which  awaited  the  Lord  Chancellor's  judgment ; 
and  they  contended  that  the  property  ought  to  be  secured  until  the  questions 
of  law  involved  in  those  cases  should  have  been  decided  ;  and  they  referred 
to  Simpson  v.  Jones,{h)  and  Anderson  v.  Anderso7i\i)  They  cited  Lady 
Arundell  v.  Phipps,{k)  as  being  a  case  in  which  specific  personal  chattels 
had  been  settled  to  the  separate  use ;  they  said  that  no  distinction  had  ever 
been  raised  between  such  chattels  and  other  personal  estate,  with  reference 
to  their  susceptibility  of  being  settled  to  the  separate  use.  They  referred  also 
to  Stiffe  V.  Everitt,{l)  and  Gore  v.  Knight  ;{m)  and  they  argued  that  imme- 
diately upon  the  plaintiff's  mirriage,  her  husband  became  a  trustee  for  her. 

Mr.  Paynter,  for  the  sheriff. 

Mr.  Richards,  in  reply. 

The  Lord  Chancellor  said  he  was  quite  of  opinion  that  the  Yice- 
Chancellor's  order  could  not  be  supported  in  any  view  of  the  case ;  for  it  was 
obvious  that  if  the  present  question  was  not  quite  within  some  of 
[*413]  those  *cases  which  were  now  un  ler  consideration,  and  upon  which 
his  lordship  had  to  de3iJe  in  determining  Tullett  v.  Armstrong smd 
Scarborough  v.  Borman,  it  was,  at  all  events,  very  near  some  of  them,  and 
that  the  question  must  arise  whether  or  not  it  was  within  them  and 
therefore  that  the  property  ought,  in  the  meantime,  to  be  kept  in  medio  ; 
whereas  the  order  now  sought  to  be  discharged  put  the  property  entirely  in 
the  possession  of  one  party,  and  refused  the  other  party's  application  with 
costs.  It  was  said,  indeed,  that  certain  affidavits  on  the  side  of  the  party 
makins^  the  application,  were  such  as  the  court  below  had  disapproved  of; 
but  when  that  was  the  case  the  course  of  the  cDurt  was  to  give  the  costs  of 
such  affidavits  to  the  other  side.  His  lordship  did  not  propose  to  give  any 
opinion  upon  the  affidavits,  for  there  was  quite  enough  of  doubt  in  the  case 

(a^  2  Bro.  C.  C.  585.  (h)  1  J.  &  W.  154.  (c)  2  Russ  &  Mylne  1,97. 

(<0  Ibid.  210.  (e)  4  Sim.  141.  {g)  2  Myine  &,  Keen,  ^ 

(A)  2  Russ.  5LMyIne»  365.  (0  2  Mylne  &  Keen,  427.  {Jk)  10  Ves.  139. 

(2)  1  Mylne  &  Craig,  37.  (m)  2  Vern.  535. 
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to  make  it  his  duly  to  protect  the  property.  The  most  obvious  way  of  doing 
this  would  be  to  allow  the  sheriflf  to  resume  possession,  but  not  to  sell  ;•  and 
to  restrain  the  execution  creditor  from  calling  for  a  sale ;  and  if  Mr.  Wigram's 
client  would  give  security  to  be  approved  by  the  master,  or  would  pay  the 
money  into  court,  the  sheriff  might  withdraw  ;  and  thus  the  inconvenience 
of  having  an  officer  in  the  house  might  be  avoided.  The  Vice-Chnncellor's 
order  must  be  discharged,  inasmuch  as  it  gave  costs.  All  parties  should  have 
liberty  to  apply. 


"  His  lordship  doth  order  that  the  orders  made  in  this  cause^  dated  the 
28th  day  of  November  last  and  the  2d  day  of  December  instant,  be  discharg- 
ed ;  and  it  is  ordered  that  the  injunction  issued  in  this  cause  in  pursuance  of 
the  said  order,  dated  the  28th  of  day  of  November  last,  be  dissolved }  and  it 
is  ordered  that  the  defendant  Samuel  Paynter,  Esq.,  sheriff  of  the 
county  of  Surrey,  *be  restrained  by  the  order  and  injunction  of  this  [*414] 
court  from  selling,  or  proceeding  to  sell,  any  part  of  the  property 
consisting  of  the  leasehold  premises  being  Nos.  1^,  16,  and  19  West  Square, 
in  the  parish  of  St.  George,  Southwark,  in  the  county  of  Surrey,  with  their 
appurtenances,  or  the  goods  and  chattels  now  in  the  house  No^  19  West 
Square  aforesaid,  under  the  writ  of  execution  issued,  or  any  other  writ  or 
writs  of  execution  that  may  be  issued  out  of  the  Court  of  Queen's  Bench,  ia 
a  certain  action  wherein  the  defendant  George  Holmes  is  the  plaintiff,  and 
the  defendant  William  Newlands  is  the  defendant,  until  this  court  shall 
make  other  order  to  the  contrary  ;  and  upon  the  plaintiff  giving  to  the  said 
defendant  George  Holmes  a  sufficient  security  for  the  amount  of  the  execu- 
tion and  levy,  such  security  to  be  settled  by  the  master  of  this  court  in  rota- 
lion,  the  due  execution  of  such  security  to  be  certified  by  the  said  master, 
or  upon  the  plaintiff  paying  the  said  amount  into  the  bank  to  the  credit  of 
tlHs  cause,  it  is  ordered  that  the  execution  be  withdrawn ;  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  this  court  as  they  may  be  advised." 


After  this  order  had  been  made,  the  sheriff  again  entered  and  resumed  the 
possession  of  the  goods ;  and  he  thenceforward  continued  in  such  possession, 
ibe  plaintiff  not  availing  herself  of  the  option  given  to  her  by  the  last  men- 
tioned order,  either  by  giving  security  or  paying  the  amount  of  the  execu- 
tion into  court. 


1840 :  Feb,  28. — The  Lord  Chancellor  having  given  judgment  in  the 
cases  of  TuVett  v.  Armstrong  and  Scarborough  v.  Borman,[2]  the 
plaintiff  in  this  cause  now  moved  that  his  *lordsbip's  order  of  the    [*415] 
5ili  of  December,  1839,  **  whereby  the  Vice-Chancellor's  orders  of  the 
2«th  of  November,  and  2d  of  December  were  discharged,  and  the  injunction 

[Q]  Ante,  377,  et  seq. 
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issued  in  pursuance  of  the  order  of  the  28th  of  November,  was  dissolved/' 
might  be  discharged,  and  that  the  sheriff  and  Holmes  might  be  ordered 
forthwith  to  withdraw  the  execution  as  against  the  leasehold  premises  and 
the  goods  and  chattels  in  the  house  No.  19  West  Square,  and  to  withdraw 
from  the  possession  of  any  part  of  the  said  premises,  or  of  the  said  goods  and 
chattels  seized  under  the  execution,  and  that  Holmes  might  be  ordered  to  pay 
the  costs  of  the  present  application. 

Mr.  Wigram  and  Mr.  James  Riissell,  in  support  of  the  motion. 

Mr.  Bethdly  for  the  defendant  Holmes. — The  order  of  the  5th  of  Decem- 
ber was  right,  and  ought  not  to  be  discharged. 

With  respect  to  the  sheriff's  withdrawing  from  possession,  it  is  to  be  ob- 
served that  the  terms  of  the  will  are  very  peculiar,  and  there  is  no  decisioa 
as  to  the  effect  which  a  will  couched  in  such  terms  would  have  upon  pro- 
perty, such  as  that  which  is  involved  in  this  cause. 

The  first  question  is,  whether  the  testator  intended  to  provide  for  any 
marriage  but  one  which  should  be  in  existence  at  the  time  of  his  own  death, 
and  I  submit  that  he  did  not. 

The  next  question  is,  whether  the  words  create  a  trust  for  the 
[M16]  separate  use.  The  doctrine  of  separate  *use  depends  entirely  upon 
the  doctrine  of  trusts,  and  upon  having  trustees.  A  gift  to  A.  and 
his  heirs,  in  trust  for  A.  and  his  heirs,  is  an  unqualified  fee.  The  doctrine 
that  trusts  shall  not  fail  for  want  of  a  trustee,  applies  only  to  cases  where 
there  is  a  distinction  between  the  legal  and  equitable  interests,  as  where  a 
testator  charges  his  estates  for  certain  purposes,  but  appoiiits  no  trustee;  and 
the  heir  is  then  held  to  be  a  trustee  for  those  purposes.  Such  also  is  the 
case  of  a  gift  to  the  separate  use  of  a  woman  married  at  the  time ;  for  there 
the  legal  interest  passes  to  the  husband.  Accordingly,  it  will  be  observed 
that,  in  Bennet  v.  Davies,(a)  in  which  the  husband  was  first  held  a  trustee 
for  the  separate  use  of  his  wife,  the  lady  was  married  at  the  time  of  the  gift. 
The  same  observation  applies  to  Parker  v.  Brooke,{b)  The  will,  in  the 
present  case,  did  not,  at  the  death  of  the  testator,  create  that  distinction  be- 
tween the  legal  and  equitable  ownership  which  makes  the  owner  of  the  1^1 
estate  a  trustee.  At  all  events,  the  marriage  is  an  absolute  gift  to  the  hus- 
band of  chattels  personal  continuing  in  the  possession  of  the  wife ;  and  no- 
thing that  has  been  decided  shows  that  such  is  not  the  case. 

Lady  Arundell  v.  Phipps^{c)  which  was  referred  to  by  the  plaintiff's 
counsel  on  a  former  occasion,  was  the  case  of  a  contract  between  the  hus- 
band and  wife  after  the  marriage,  and  an  actual  purchase  of  chattels  by  the 
wife  for  12,000Z.  out  of  her  separate  property ;  and  the  case,  indeed,  does 

not  bear  at  all  upon  the  question  now  before  your  lordship. 
[•417]        *The  extension  of  the  doctrine  of  separate  use  to  chattels  personal, 
in  a  case  such  as  that  now  before  your  lordship,  would  open  a  wide 
door  to  fraud. 

{a)  1  P.  W.  316.  (6)  9  Vea..  583.  (c)  10  Vee.  139. 
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[The  Lord  Chancellor: — I  cannot  entertain  a  doubt  that  the  rule  as 
lo  separate  property  as  now  established  must  apply  to  this  kind  of  property. 
The  principle  of  my  decision(a)  was,  that  a  person  marrying  a  woman  with 
property  so  circumstanced,  is  considered  as  adopting  the  property  in  the  state 
in  which  he  finds  it,  and  bound  by  equity  not  to  disturb  it.  That  is  the  only 
principle  which  I  could  find  upon  which  to  support  limitations  to  the  sepa- 
rate use  under  such  circumstances.] 

The  settlement  which  was  made  in  this  case  upon  the  occasion  of  the 
plaintiff's  marriage  is  material  for  the  present  purpose,  as  showing  what  was 
tlie  contract  then  made,  and  that  it  was  the  intention  of  the  parties  that  the 
6O0W.  bank  stock  should  be  exempted  from  what  would  otherwise  be  tlie 
legal  operation  of  the  marriage  upon  the  whole,  viz.  a  gift  to  the  husband. 

[The  Lord  Chancellor: — In  fact  the  plaintiff  got  nothing  by  the  set- 
tlement, and  it  is  more  consistent  with  the  terms  of  the  settlement  to  saj'-, 
that  it  was  made  for  the  purpose  of  giving  the  husband  an  interest  which  he 
coold  not  have  under  the  will ;  for  that  is  the  only  effect  of  it.] 

Mr.  Wigram,  in  reply. 

•The  Lord  Chancellor: — lam  very  unwilling  to  defer  dis-  [MIS] 
posing  of  this  case  till  the  hearing  of  the  cause.  So  far  as  the  will 
gives  property,  1  have  no  doubt  about  it ;  but  as  to  what  falls  within  the 
terms  of  the  will,  that  is.  a  question  of  fact  as  to  which  I  cannot  determine. 
When  once  it  is  decided  that  subsequent  marriage  operates  upon  property 
given  to  a  single  woman  to  her  separate  use,  it  must  operate  with  all  its  con- 
sequences. If  the  woman  were  married  at  the  testator's  death,  no  doubt 
vould  be  raised  ;  and  the  principle  of  my  decision  was  that  the  subsequent 
marriage  attaches  upon  the  property  as  it  is.  There  is  no  evidence  at  pre- 
sent what  the  property  is.  I  should  propose  a  reference  to  the  master  to  in- 
qoiiB  whether  any,  and  what  part,  of  the  property  in  the  possession  of  the 
sheriff  passed  under  the  will. 

3Ir.  Wigram  then  mentioned  that  it  was  stated  on  affidavit  that  part  of 
of  the  property  had  been  purchased  with  the  plaintiff's  savings  out  of  the  in- 
come of  her  separate  estate. 

The  Lord  Chancellor  : — As  that  is  stated  on  affidavit  you  can  have 
an  inquiry  whether,  if  any  part  of  the  property  did  not  pass  under  the  will, 
by  whom  and  by  what  means,  and  out  of  what  fund  such  part  was  pur- 
chased.[3] 

The  case  was  afterwards  mentioned  to  the  court  upon  the  question  of  the 
terms  of  the  orderi  and  the  following  minutes  were  eventually  settled ; — 

(a)  la  T^dUtt  ▼.  Arm§trangf  rapra* 

[3]  In  Skirlef  ▼.  Skirley,  9  IVuge,  363,  "  The  chanceUor  (Walworth)  decided,  that  as  the  ape- 
eifie  aftidea  of  foniilora  beqoeathed  to  the  wife  by  her  annt,  were  not  bequeathed  to  her  separate 
OK,  er  fxee  from  the  control  of  the  hoaband,  they  were  subject  to  his  control,  and  were  liable  to  his 
debto  after  they  bad  been  reduced  to  poswasion  by  him.    That  where  personal  chattels  were  be* 

ToL.  lY,  32 
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**  Refer  it  to  the  master  of  the  court  m  rotation  to  inquire  and  state 
[*419]  to  the  court  whether  any  of  the  *propertyin  the  plaintiff's  bill  men- 
tioned, of  which  the  defendant  Samuel  Paynter  the  sheriff  is  in  pos- 
session,  passed  under  the  will  of  John  Peter  Reina,  the  testator  in  the  plead- 
ings of  this  cause  named ;  and  if  the  said  master  shall  find  that  there  be  any 
of  the  said  property  in  the  hands  of  the  said  sheriff  which  did  not  pass  by  the 
said  will,  then  let  the  said  master  inquire  and  state  to  the  court  by  whom  and 
imder  what  circumstances  the  same  was  purchased  or  acquired ;  and  for  the 
better  making  the  said  inquiries,  the  parties  are  to  produce  before  the  said 
master  upon  oath,  all  books,  papers,  and  writings  relating  thereto,  and  ar€  to 
be  examined  upon  interrogatories  as  the  said  master  shall  direcl  ]^  and  ibe 
said  master  is  to  be  at  liberty  to  state  any  special  circumstances  at  the  re- 
quest of  either  party*  And  let  the  former  order,  dated  the  5th  day  of  E)e- 
cember  last,  be  continued ;  and  reserve  the  question  of  costs  until  after  the 
master  has  made  his  report." 


[•420]  •Eland 'r.  Eland. 

1839  :  May  29,  .11. 

A  testator  devised  his  real  estate,  charged  with  the  payment  ofhis  debts  and  fegaeies,  Co  hui  dcfest 
son  in  fee,  and  appointed  him  executor.  Nine  years  after  the  testator's  death,  the  doTisee  Behi^ 
then  in  possession,  mortgaged  ihe  estate,  and  coTenanted  against  all  inenmbrances  except  tb9 
legacies.  In  a  suit  subsequently  instituted  by  one  of  the  legatees  for  payment  of  his  legaeyr  A* 
estate  was  sold,  and  the  proceeds  proved  insu^cient  to  satisfy  the  testator's  unpaid  debts  and 
legacies,  together  wilh  the  mortgage  money.  Held,  that  the  mortagee's  title  was  complete,  sub- 
ject only  to  the  amount  of  the  legacies  7  and  therefore,  that,  after  reserving  the  amount  of  ihm 
legacies,  the  mortgagee  was  entitled  to  the  residue  of  the  fond  as  a  security  for  his  debt,  and 
that  the  amount  so  reserved  was  assets  of  the  testator  voadninisteMd,  and  was»  therafore,  to  ba 
applied,  first  in  satisfaction  of  his  debts,  and  then,  so  far  as  it  would  extend,  in  payment  of  his 
legacies. 

The  rule  relieving  a  purchaser  from  seeing  to  the  application  of  his  purchase  money  where  tber* 
is  a  general  charge  of  debts  and  legacies,  has  refHrenee  to  the  state  of  things  at  the  death  of  the 
testator  ;  and  if  the  debts  are  afterwards  paid  leaving  the  legacies  charged,  (hat  arennstwic* 
cannot  vary  the  rule. 

This  <yse,  upon  the  hearing  at  the  Rolls  for  further  directions,  is  reported 

quealhed  to  a  feme  covert  for  her  separate  use,  or  were  bequeathed  to  a  single  woman  freo  from 
the  control  of  her  future  husband,  the  court  of  chancery  would  protect  her  interest  therein  agunst 
the  creditors  of  her  husband,  although  no  trustee  was  named  in  the  wUi  of  the  testator  to  hold 
them  for  her  separate  use.  But  that  where  they  were  bequeathed  to  her  generally,  without  any 
such  restriction,  and  had  been  reduced  to  possession  by  the  husband  with  her  consent,  they  be> 
came  his  property  in  equity,  as  well  as  ^t  law.  That  the  furniture  purchased  by  the  wife,  with 
the  moneys  received  for  the  rents  of  her  separate  estate,  and  mixed  with  the  other  fnmitnre  of  the 
husband,  was  also  his  property  and  liable  to  his  debts ;  there  being  no  agreement  or  nndeistandtDg 
between  them  at  the  time  of  the  purchase,  that  such  fnmitnre  should  be  hept  by  him  as  her  troa- 
tee  merely,  or  that  the  title  thereof  should  be  vested  in  any  other  person  for  her  aeparato  -*^  *' 
And  see  Lang  ton  v.  Horton,  I  Hare,  560 ;  10  Sim.  380,  n.  1* 
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in  the  first  volume  of  Mr.  Beavan's  reports,(a)  where  the  material  facts  upon 
vhich  the  question  turned  are  fully  stated. 

It  will  be  there  seen  that  a  real  estate,  which  had  been  devised,  subject  to 
the  payment  of  the  testator's  debts,  and  of  an  annuity,  and  of  certain  legacies, 
bad  been  subsequently  mortgaged  by  the  devisee  as  free  from  incumbrances, 
except  the  annuity  and  the  legacies;  and  that  all  the  legacies,  except  one 
which  had  been  bequeathed  to  the  plaintiff,  having  afterwards  been  paid,  the 
plaintiff  filed  his  bill  against  the  devisee,  who  was  also  executor,  and  the 
mortgagee,  to  obtain  payment ;  and  that  it  then  appeared,  that  a  creditor  of 
the  testator  was  unsatisfied,  and  that,  without  the  estate  in  question,  there 
was  no  property  of  the  testator  available  for  his  payment ;  and  it  was  decided 
thai,  in  the  hands  of  the  mortgagee,  the  estate  was  subject  to  the  payment  of 
the  amount  of  the  annuity  and  the  plaintiff's  legacy,  but  not  subject  to  the 
unpaid  debt ;  and  that  the  sum  necessary  to  provide  for  the  payment  of  the 
annaity  and  the  plaintiff's  legacy,  constituted  assets  of  the  testator, 
and  was  'applicable  in  the  first  place  to  the  payment  of  the  unpaid  [M21] 
debt. 

By  the  order  on  further  directions  made  by  the  Master  of  the  Rolls,  it  was, 
in  substance,  declared  that  the  mortgage  security  executed  by  the  defendant 
Thomas  Eland  to  the  defendant  Mary  Dunn  Crook,  was  subject  to  the  annu- 
ity given  to  the  defendant  Mary  Eland,  the  widow  of^  the  testator,  she  elect- 
ing to  take  the  same  in  lieu  of  dower,  and  also  to  the  plaintiff's  legacy  of 
2um.f  bat  was  not  subject  to  the  bond  debt  of  500/.  found  due  to  Robert 
Eland.    And  it  was  further  declared,  that  the  legacy  and  interest,  and  the 
value  of  the  annuity  and  the  arrears  thereof,  were  to  be  borne,  by  the  real 
estate  so  mortgaged,  in  priority  to  the  defendant's  mortgage ;  but  that  the 
sums  to  be  set  apart,  as  after-mentioned,  to  answer  the  same,  were  general 
assets  of  the  testator's  estate,  and  liable  to  pay  the  bond  debt  and  interest  in 
the  first  place :  and  the  master  was  directed  to  tax  the  costs  of  the  plaintiff, 
and  also  the  costs,  as  between  solicitor  and  client,  of  the  defendant   Mary 
Rland,  and  also  the  costs  of  Robert  Eland,  the  bond  creditor,  of  the  hearing 
of  the  cause  on  the  16th  of  November,  last,(6)  and  also  of  the  defendant  Mary 
Dunn  Crook,  as  between  party  and  party,  and  to  compute  subsequent  interest 
OQ  the  bond  debt,  and  also  on  the  plaintiff's  legacy,  and  to  set  a  value  on  the 
annuity ;  and  it  was  ordered  that  the  sum  of  5553/.  7s.  Id.  bank  annuities 
(being  the  stock  in  the  purchase  of  which  the  proceeds  of  the  sale,  by  consent, 
of  the  morti^ged  estate,  had  been  invested)  should  be  sold  ;  and  that  out  of 
the  money  arising  from  the  sale,  and  the  sum  of  416/.  10^.  cash  in 
the  bank  on  the  credit  of  the  cause,  which  had  arisen  from  ^interest    [M22] 
and  dividends  on  the  bank  annuities,  the  amount  of  such  costs,  and 
also  the  amount  of  the  valuation  of  the  annuity  and  its  arrears,  and  of  the 

(«)  1  Beav.  235. 

(6)  Thebood  creditor  had  applied  by  counsel  .on  the  bearlog  for  farther  directioDif  htiving  ob- 
laaii.^  leave  m  to  do. 
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legacy  and  interest  thereon,  should  be  carried  over  to  the  account  of  the  plain- 
tiff, and  of  the  defendant,  Mary  Eland ;  and  that  out  of  the  money  so  carried 
over  the  costs  should  be  paid  as  therein  mentioned ;  and  that  thereout  also, 
what  the  master  should  certify  to  be  due  to  Robert  Eland  for  principal  and 
interest  on  his  bond  should  be  paid  to  him ;  and  that  thereout  also,  what  the 
master  should  certify  to  be  the  valuation  of  the  annuity  and  due  for  the  same 
and  the  arrears  thereof,  should  be  paid  to  the  defendant  Mary  Eland  ;  and 
that  the  residue  of  the  sum  so  to  be  carried  over  should  be  paid  to  the  plain- 
tiff, in  satisfaction,  as  far  as  the  saniie  would  extend,  of  the  principal  and  in- 
terest due  to  him  in  respect  of  his  logacy ;  and  that  the  remainder  of  the 
money  arising  from  the  sale  of  the  bank  annuities,  after  such  carrying  over 
as  aforesaid,  should  be  paid  to  the  defendant  Mary  Dunn  Crook,  the  mortga- 
gee, in  satisfaction,  pro  tantoy  of  the  principal  and  interest  due  on  the  mort- 
gage security.  .   . 

The  plaintiff  presented  a  petition  of  appeal  to  the  Lord  Chancellor,  in  which 
lie  insisted  that  he  was  aggrieved  by  the  order  of  the  Master  of  the  Rolls,  in- 
asmuch as  it  did  not  direct  that  the  amount  due  to  the  petitioner  (the  plain- 
tiff*) for  principal  and  interest  on  his  legacy  should  be  paid  to  him  out  of  the 
fund  in  court  produced  by  the  sale  of  the  estate  ;  and  he  therefore  appealed 
from  the  order  '*  in  the  particulars  aforesaid,"  and  prayed  that  it  might  be  re- 
versed or  varied. 

Mr.  Temple  and  Mr.  Roupellj  in  support  of  the  appeal,  referred  to 
[•423]  Watkins  v.  Chee/cXa)  and  Johnson  v,  *Kenneii,{h)  and  contended  that 
on  the  principle  of  those  cases,  the  reservation  of  the  charge  of  lega- 
cies, contained  in  the  mortgage  deed,  necessarily  imposed  on  the  mortgagee 
the  duty  of  seeing  that  the  mortgage  money  was  .properly  applied.  That 
deed,  on  the  face  of  it,  recited  that  the  party  borrowing  the  money  was  de- 
visee in  fee  and  in  actual  possession  of  the  estate ;  so  that  the  mortgagee 
was  not  only  warranted,  but  bound,  to  presume  that  all  the  prior  charges  had 
been  paid  off;  and  then  the  case  was  reduced  to  the  ordinary  one  of  a  de- 
vise of  an  estate  charged  with  legacies,  in  which  it  would  not  be  disputed 
that  the  purchaser  was  bound  to  see  to  the  application  of  his  purchase  money- 
There  was  also  this  strong  additional  circumstance,  that  as  against  the  lega- 
tees, the  mortgagee  had  expressly  elected  to  admit  their  title ;  and  if  a  party 
with  knowledge  of  the  existence  of  two  classes  of  trusts,  one  paramount  to 
the  other,  voluntarily  subjected  himself  to  those  of  the  inferior  class,  that  ne- 
cessarily involved  his  subjection  to  those  of  the  first  class  also  ;  for  it  was 
tantamount  to  a  submission  to  let  in  all  the  claims  which  were  paramount  to 
those  which  he  had  agreed  to  recognize.  It  was  monstrous  to  say,  that  in  a 
case  where  the  fund  was  sufficient  to  satisfy  both  classes  of  charges,  the 
debts  and  the  legacies,  the  trust,  though  in  express  terms  created  for  the  lat- 
ter, should  enure  for  the  benefit  of  the  former  only. 

(a)  3  Sim.  &  St.  199.  {b)  6  Sim.  384. 
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Mr.  Richards  and  Mr.  Lo/tus  Lowndes,  for  the  mortgagee,  insisted  that 
Waikiiis  v.  Cheek  was  a  case  of  circumstances,  furiiishiug  no  general  prin- 
ciple; and  that  Johnson  v.  Kennett  had  been  reversed  by  Lord  Lyndhurst 
on  appeal.(a)  There  was,  therefore,  no  pretence  for  charging  the  mortgagee 
further  than  he  had,  by  the  deed,  submitted  to  be  charged  ;  and  the 
contest  lay  'entirely  between  the  legatee  and  the  creditor,  the  single  [*424] 
question  being,  which  of  the  two  should  have  the  benefit  of  the  re- 
servation contained  in  the  mortgage  deed. 

Mr.  Wigramf  for  the  bond  creditor,  (who  had  appeared  by  counsel  in  the 
court  below,)  contended  that  inasmuch  as  the  plaintiff  had  not  appealed 
against  that  part  (Sf  the  order  which  directed  the  creditor  to  be  paid  out  of 
the  amount  of  the  reserved  fund,  it  was  impossible  for  the  court  to  make  any 
ordernow  which  could  prejudice  his  client.  Independently  of  that  objec^ 
tioQ,  however,  the  creditor  coming  in  competition  with  a  legatee  had  a  clear 
light  to  be  first  satisfied  out  of  the  testator's  assets,  of  which  it  could  not  be 
denied  that  the  value  of  the  charge  excepted  out  of  the  mortgagee's  security 
formed  a  part.  No  appropriation  had  been  made  for  the  payment  of  the 
pluiutiff 's  legacy ;  but  if  that  had  been  otherwise,  and  even  if  the  money  had 
been  actually  paid,  this  circumstance  could  not  have  deprived  the  unpaid 
crt^itor  of  his  right  to  call  upon  the  legatee  to  refund  ;  Roper  on  Iiegacie8.(6) 
The  case  was  no  more  than  this,  that  the  devisee  and  executor  held  in  his 
hands  general  assets  to  pay  debts  and  legacies,  and  that  he  had  mortgaged 
the  estate,  but  told  (he  mortgagee  there  was  a  lien  upon  it  for  a  certain 
amount  of  legacies.  This  was  a  mere  matter  of  arrangement  between  him- 
self and  the  legatees.  If  it  did  not  amount  to  an  appropriation  (as  in  law  it 
could  not,)  the  executor  was  bound  to  apply  the  fund  in  the  ordinary  course ; 
if  it  did,  still  the  creditor  was  entitled  to  have  his  debt  paid  out  of  the  fund, 
in  preference  to  the  claim  of  the  legatees. 

Mr,  TemplCf  in  reply,  submitted  that  here  was  a  specific  portion 
of  ihe  estate  expressly  set  apart  for  the  "payment  of  the  legatees,  fM25] 
and  constituting  them  pro  tanto  owners  of  the  estate.  It  was  a  for- 
mal contract  entered  into  with  the  purchaser,  thai  a  portion  of  the  property 
sLould  be  applied  in  salisfiiction  of  their  claims.  The  decision  of  the  Tice- 
Cliaucellor  in  Johnson  v.  Kenneit  had  been  cited  with  approbation  by  Sir 
Edward  Sugden  ;(c)  and  ttie  principle  of  the  decision  was  left  untouched, 
notwithstanding  the  reversal  by  Lord  Lyndhurst. 


May  31. — The  liORD  Chancellor  : — The  course  which  has  been  adopt- 
ed in  the  progress  of  the  cause  has  given  to  this  case  an  appearance  of  complex- 
ity that  does  not  really  belong  to  it.  The  peculiarity  is,  that  the  bill  being 
filed  by  a  legatee  whose  legacy  is  charged  on  the  real  estate,  and  the  question 
being  between  the  legatee  and  the  mortgagee,  the  parties  to  the  suit  waived 

fa)  3  Mylne  &  Keen.  624.        (6)  Vol.  i.  p.  398,  3d  ed.        (e)  2  Sugd.  V.  &  P.  p.  39,  9Ui  ed.    ; 
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all  the  accounts ;  and  the  result  is,  that  so  far  as  creditors  are  concerned,  the 
suit  is  concluded,  and  that  there  is  now  no  mode  of  ascertaining  whether, 
besides  this  property  in  mortgage,  there  are  any  other  means  of  paying  the 
debts. 

The  state  of  circumstances  appeared  to  be  this ; — the  master  found  a  debt 
due  to  the  bond  creditor,  and  a  sum  of  money  due  to  the  annuitant  for  ar- 
rears of  her  annuity,  nud  a  considerable  sum  of  money  due  to  the  legatee. 
The  estate  was  sold  by  consent,  and  a  certain  sum,  not  sufficient,  however, 
to  pay  off  the  debts,  legacies,  and  mortgage,  was  realized  by  the  sale ;  and 
when  the  cause  came  on  before  the  Master  of  the  Rolls  for  further  directions, 
the  question  was,  how  he  was  to  arrange  the  claims  of  these  several  parties 

to  the  fund  which  had  been  so  realized. 
1*426]  'The  principle  of  the  decretal  order  then  made,  was  to  consider 
the  mortgagee's  title  as  good  against  all  parties  except  those  who 
W€re  specially  reserved  in  the  mortgage  deed.  The  mortgage  was  made 
suhject  to  the  plaintiff's  legacy  and  to  the  widow's  annuity.  Of  course, 
therefore,  the  proceeds  of  the  estate  were  liable  to  pay  the  amount  of  that 
legacy  and  of  that  annuity ;  and  then  the  question  arose,  how  was  the  cre- 
ditor to  be  provided  for?  There  was  nothing  coming  from  the  testator's 
assets  except  that  which  was  deducted  from  the  mortgagee's  title  on  accouut 
of  the  legacy  and  annuity  excepted  in  her  mortgage.  The  Master  of  the 
Rolls  considered  that  as  a  part,  and  the  only  available  part,  of  the  testator's 
estate;  nothing  in  fact  remaining  to  be  administered  but  that  which  was  ex- 
cepted from  the  mortgage.  If  that  was  the  correct  view  of  the  case,  there 
could  be  no  doubt  that  the  creditor  ought  to  be  paid  out  of  it ;  and  therefore 
the  real  question  comes  to  be,  whether  the  mortgagee  has  or  has  not  a  good 
title  as  against  the  creditor. 

On  the  part  of  the  plaintiff  it  was  contended,  tfiat  there  ought  to  be  de- 
ducted from  the  mortgagee's  security,  not  only  the  amount  of  the  legacy  and 
tiie  value  of  the  annuity,  but  also  the  amount  of  what  was  due  to  the  credi- 
tor ;  so  that,  in  paying  the  creditor,  you  ^ive  the  legatee  a  claim  to  the  ex- 
tent of  his  legacy  as  against  the  mortgaged  estate.  In  support  of  that  argu- 
ment two  cases  were  relied  upon,  being  supposed  to  establish  the  proposition 
that,  under  the  circumstances  of  this  case,  a  mortgagee  is  bound  to  see  to  the 
application  of  his  mortgage  money.  With  respect  to  Watkins  v.  Cheek,{a) 
which  was  one  of  the  cases,  it  is  only  necessary  to  observed  that  the 
[*427]  ground  on  which  'Sir  John  Leach  rested  his  decision  is  wholly  in- 
applicable here.  Whether  the  circu instances  of  that  case  were  suffi- 
ciently strong  to  justify  the  conclusion  at  which  the  learned  judge  arrived, 
it  is  not  material  to  consider,  the  question  being  only  as  to  the  principle  upon 
which  Sir  John  Leach  proceeded.  Now,  the  principle  of  that  decision  is  one 
which  has  been  long  established,  and  which  does  not,  in  the  least,  interfere 

(a)  S  Sim.  6l  S.  199. 
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with  the  rule  that,  where  the  debts  are  charged  generally,  the  purchaser  or 
mortgagee  is  not  bound  to  see  to.  the  application  of  the  money — a  rule  intro- 
duced from  the  peculiarity  and  necessity  of  the  case.  That  rule,  however, 
is  subject  to  this  obvious  exception,  that  if  the  mortgagee  or  purchaser  is 
party  to  a  breach  of  trust,  it  can  afford  him  no  protection.  One  obvious  ex* 
ample  is,  where  a  devisee  has  a  right  to  sell,  but  he  sells  to  pay  his  own  debt, 
which  is  a  manifest  breach  of  trust,  and  the  party  who  concurs  in  the  sale 
is  avare,  or  has  notice,  of  the  fact  that  such  is  its  object. 

That  is  the  whole  of  the  principle  laid  down  in  Watkins  v.  Cheek  ;  and 
whether  the  facts  in  that  case  were  strong  enough  to  support  the  decision  is 
a  different  and  not  now  a  material  question.  It  is  only  necessary  to  refer  to 
two  or  three  sentences  in  the  judgment  to  show  that  such  was  the  principle. 
(His  lordship  here  read  part  of  Sir  John  Leach's  judgment,  and  proceeded : — ] 
That  case,  therefore,  would  be  a  very  good  authority  here,  provided  the  pre- 
sent case  afforded  evidence  of  the  mortgagee  being  party  to  a  breach  of  trust 
committed  by  the  devisee. 

The  other  case  cited  was  Johnsonr.  Kennettjia)  which,  no  doubt, 
would  carry  the  doctrine  a  great  deal  ^further ;  for  there  was  no  evi-  [*428] 
dence  in  that  case  of  any  breach  of  trust.  But  then  the  pifrchasers 
had  reason  to  believe,  from  the  nature  of  the  transaction  itself,  that  the  debts 
bad  been  paid  off;  and  being  of  that  opinion  upon  the  evidence,  the  Yice- 
Chancellor  considered  that  the  case  was  the  same  as  if  nothing  but  legacies 
bad  been  originally  charged  ;  in  which  case,  not  being  protected  by  an  im- 
mediate charge  of  debts,  the  purchaser  would  not  be  exonerated  from  his 
liability  to  see  the  money  properly  applied. 

If  that  doctrine  had  been  supported,  it  would  have  gone  far  to  destroy  the 
rule  altogether ;  because,  before  it  can  come  to  that,  the  mortgagee  must 
(and  if  be  is  to  be  liable  he  must  in  every  case)  go  into  an  investigation  of 
the  fact  of  how  far  the  debts  have  been  discharged, — exactly  that  liability  to 
which  the  law  considers  that  he  should  not  be  subjected.  That  was  one  of 
the  two  grounds  on  which  the  Yice-Chancellor  rested  his  judgment  in  John- 
son V.  KenntUy  viz.  that  the  transaction  afforded  evidence  that  all  the  debts  had 
been  paid ;  the  other  being  that,  from  the  form  of  the  conveytince,  it  appear- 
ed that  the  party  who  sold  was  dealing  with  the  purchasers  as  owner  of  the 
estate.  The  latter  ground  is  manifestly  untenable.  What  evidence  is  it  of  a 
breach  of  trust  that  a  party  having  such  an  estate,  subject  to  such  a  charge, 
sells  the  estate  as  his  own  ?  He  is  in  truth  the  owner,  subject  to  a  charge ; 
and  it  his  duty  to  satisfy  the  debts,  which  the  sale  may  be  the  very  means  of 
of  enabling  him  to  do. 

When  Johnson  v.  Kennett  was  brought  by  appeal  before  Lord  Lynd- 
hnrst,(6)  his  lordship  reversed  the  decree,  and  observed  that  the  rule 
of  a  purchaser  being  protected  *from  seeing  to  the  application  of  his    [^429} 
purchase  money  by  a  general  charge  of  debts  and  legacies  had  refer- 

(•)  6  Sim.  384.  (&)  3  Mylne  dt  Keen,  634. 
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ence  to  the  state  of  things  at  the  death  of  the  testator;  and  that,  if  the  debts 
were  afterwards  paid,  leaving  the  legacies  charged,  that  could  not  vary  the 
rule.  I  entirely  concur  in  that  opinion ;  otherwise  the  mortgagee  must,  in 
every  case  in  which  there  is  a  charge  of  legacies,  take  upon  himself  to  iaves- 
tignte  and  ascertain  whether  the  debts  have  been  paid  or  not. 

Taking,  then,  Watkins  v.  Cheek  as  proceeding  upon  the  ground  of  fmud, 
and  taking  Johnson  v.  Kennett,  decided  by  Lord  Lyndhurst  on  appeal,  as 
maintaining  and  not  impeaching  the  rule,  I  have  no  doubt  that  the  rule  rests 
exactly  as  it  did  before  those  cases  were  determined,  and  has  not  been  shaken 
by  either  of  them. 

The  present  is  the  case  of  a  devise  subject  to  the  payment  of  debts  and 
legacies ;  and,  accordingf  to  the  master's  report,  here  is  a  debt  not  paid.  How 
then  does  the  case  stand?  According  to  the  decision,  the  mortgagee  has  a 
right  to  hold  the  estate  discharged  of  any  obligation  to  see  to  the  application 
of  the  purchase  money,  except  in  so  far  as  she  by  her  own  deed  undertakes 
to  be  responsible.  She  is  only  purchaser  of  so  much  of  the  estate  as  may  re- 
main after  payment  of  the  annuity  and  legacies, — and  there  is  no  dispute 
as  to  her  being  liable  to  that  extent, — while  she  is  protected  from  seeing:  to 
the  application  of  the  mortgage  money  beyond.  If  so,  she  is  then  entitled 
to  the  whole  of  the  proceeds  of  the  estate  as  her  security,  ultra  the  amount 
of  the  excepted  legacies ;  and  that  amount  has  been  deducted  ;  and  so  far  the 
mortgagee  is  safe  from  any  other  claim. 

Can  there  then  be  any  doubt  with  respect  to  the  portion  that  is 
[•430]  left?  What  is  the  sum  which  is  so  •deducted?  It  is  so  much  of 
the  testator's  estate  still  unadministered.  The  amount  so  deducted 
is  the  measure  of  what  the  mortgagee  did  not  get  a  good  title  to :  it  remains, 
therefore,  as  part  of  the  estate,  and  if  so,  must  be  dealt  with  as  such.  This 
is  not  even  a  case  in  which  a  creditor  is  seeking  to  call  back  a  legacy  pre- 
viously paid ;  but  the  court  gets  into  its  own  possession  a  portion  of  the  es- 
tate unadministered. 

Whether  the  legatees  have  sustained  a  loss  is  a  question  which,  from  the 
frame  and  course  of  the  proceedings,  cannot  be  considered  now.  This  lega- 
tee, indeed,  is  not  paid ;  but,  according  to  the  mode  in  which  the  estate  is  to 
be  administered  under  the  order,  his  rights  are  preserved ;  for  the  order  gives 
him  ail  that  portion  of  the  testator's  unadministered  estate  which  is  not  re- 
quired for  the  purpose  of  paying  the  creditor,  and  he  was  not  entitled  to 
more. 

The  appeal  must  be  dismissed  with  costs.(a)[l] 

(a)  See  Rogers  y.  Rogers,  6  Sim.  364;  Braithtoaite  y.  Britain,  1  Keen,  206;  and  Ball  r.  Her- 
rie,  p.  264,  anpra. 

[1]  In  Potter  v.  Gardner,  12  Wheat.  498,  it  was  declared  by  the  Supreme  Court  of  the  United 
States,  that  the  person  who  pays  the  purchase  money  to  the  person  authorized  to  sell,  was  not 
bound  to  look  to  its  application,  whether  the  lands  sold  be  charjred  in  the  hands  of  an  heir  or  de- 
visee with  the  payment  of  debts,  or  the  lands  be  doTised  to  a  trustee  for  the  payment  of  debts,  ua* 
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And  in  the  Matter  of  F.  W.  Coe,  a  Judgment  Creditor  of  H.  M.,  one  of  the 
defendants  in  the  above-mentioned  cause. 

1840:  March  3,  11. 

A  judge  of  the  Court  of  Chancery  is  not  a  judge  of  one  of  the  snperior  courts  at  Westminster,  with* 
in  tbemeaniDg  of  the  fourteenth  section  of  the  I  &2  Vict.  c.  110. 

Mr.  Hallett,  on  behalf  of  the  judgment  creditor,  made  an  application  at 
the  Rolls,  under  the  1  &  2  Tict.  c.  110,  s.  14,  for  an  order  nisi  to  charge  the 
fifth  share  of  the  defendant  H.  M.  of  and  in  certain  snms  of  government  stock 
standing  in  the  name  of  the  Accountant  General  of  the  court,  to  the  credit  of 
the  cause,  with  the  payment  of  a  sum  of  money,  being  the  amount  for  which 
judgment  was  signed  against  the  defendant  H.  M.,  at  the  suit  of  the  said  F« 
W.  Coe,  in  the  Court  of  Exchequer  of  Pleas,  and  interest  thereon. 

The  Master  of  the  Rolls  expressed  a  doubt  as  to  his  having  power 
under  the  statute  to  make  such  an  order  ;  but,  upon  its  being  suggested  to 
him  that  the  Vice-Chancellor  had  made  a  like  order  under  similar  circum- 
stances, his  lordship  said  he  would  look  into  the  act  of  parliament.  On  a 
subsequent  day,  his  lordship  stated  that  be  had  read  the  act,  and  had  also 
ascertained  that  the  Yice-Chancellor  had  made  an  order  in  a  similar  case,  but 
that  he  still  doubted  the  jurisdiction ;  and  he  requested  that  the  motion  might 
be  made  before  the  Lord  Chancellor.(a) 

Mr.  Hallett  accordingly  renewed  the  application,  before  the  Lord  Chancel- 
lor, and  submitted  that  the  different  judges  of  the  Court  of  Chancery 
had  power  to  *make  orders  under  the  fourteenth  section  of  the  act.  [*432] 
The  power  to  make  the  order  was  given  by  that  section  to  a  ''  judge 
of  one  of  the  superior  courts  at  Westminster,"  and  was  not  confined  to  the 
judges  of  the  superior  courts  of  law  at  Westminster ;  and  the  Court  of  Chan- 
cery clearly  came  within  the  description  of  **  one  of  the  superior  courts  at 
Westminster,"  being  one  of  the  superior  courts  among  which  the  jurisdiction 
of  the  one  original  supreme  court  of  justice  in  this  country,  the  Aula  Regia^ 
vas  divided.(6)   The  Court  of  Chancery  was,  in  fact  a  common  law  court  a^ 

(a)  Now  reported  2  Beat.  500.  (&)  3  Bladis.  Comm.  37-47. 

leis  the  money  be  misapplied  with  his  co  operation.*  la  an  earlier  case  in  the  same  court,  Story,  J. 
deliTering  its  opinion  said  ;  '*  There  is  much  reason  in  the  doctrine,  that  where  the  trust  is  defined 
in  its  object,  and  the  purchase  money  is  to.be  re- in  vested  upon  trusts  which  require  time  and  dis- 
cretion, or  the  acts  of  sale  and  re-investment  are  manifestly  contemplated  to  be  at  a  distance  from 
each  other,  the  purchaser  shall  not  be  bound  to  look  to  the  application  of  the  purchase  money  ;  for 
the  trustee  is  clothed  with  a  discretion  in  the  management  of  the  trust  fund,  and  if  any  persons  are  to 
mlferby  his  misconduct,  it  should  be  rather  those  who  have  reposed  confidence,  than  those  who  have 
bought  onder  an  apparently  authorized  act."  WormUy  v.  Wormley,  8  Wheat.  421.  See  further 
WW  T.  White,  pout,  482 ;  Sutherland  y.  Bruth,  7  Johns.  Ch.  Rep.  21  ;  Field  v.  Schieffelin,  id. 
150 ;  ChmmplinY.  Haight,  10  Paige,  274  ;  Shaw  v.  Borrer,  1  Keen,  559  ;  Page  ▼.  Adam,  4  Beav. 
969, 383 ;  Jmc*  t.  Prietf  11  Sim.  557, 568  ;  4  Kent's  Comm.  180,  n.  a. ;  2  Sim.  &  Stu.  206,  n.  1 ; 
1  Keen,  578,  n.  1. 
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well  as  a  court  of  equity  J  and  although  it  had  been  doubted  whether  the 
Master  of  the  Rolls  had  tiny  jurisdiction  ou  thecommon  law  side  of  the  court 
there  was  no  doubt  as  to  the  Lord  Chancellor  having  such  a  jurisdiction.  If 
the  judges  of  the  Court  of  Chancery  could  not  make  orders  under  the  four- 
teenth section,  the  Accountant  General  of  that  court  would  take  no  notice  of 
an  order  made  by  any  of  the  common  law  judges,  so  that  the  party  obtaining 
a  judgment  must  first  get  an  order  from  a  conimon  law  judge  under  the  four- 
teenth section,  and  then  come  to  chancery  for  a  further  order  or  decree  npon 
petition  or  bill  *,  and  as  judgments  were  frequently  for  very  small  sums,  such  a 
course  of  proceeding  would  entail  a  heavy  expense  upon  creditors.  The 
eighteenth  section  of  the  act  might  seem  unfavorable  to  the  construction  con* 
tended  for,  but  that  gave  jurisdiction  merely  in  cases  not  provided  for  by  the 
prior  sections.  Mr.  Hallett  also  cited  two  cases  before  the  Yice-ChancelloF  in 
which  similar  orders  has  been  made. 

His  lordship,  on  reading  the  fourteenth  and  erghteenth  sections,  said,  that 

he  considered  the  objection  of  the  Master  of  the  RoNs  to  be  well 
[M33]    founded  ;  but  that,  ^before  deciding  the  point,  he  would  speak  to  the 

Master  of  the  Rolls  and  the  Vice-chancellor  on  the  subject. 


1840 ;  March  11.— The  Lord  CHiiNCELLOR  stated  that  he  had  consnlCed 
with  the  Master  of  the  Rolls  and  Yice-Chancellor,  and  that  they  all  were  of 
opinion  that  the  judges  of  the  Court  of  Chancery  had  no  jurisdiction  to  make 
orders  upon  judgments  under  the  \  k2  Yict.  c.  110,  s.  14,  and  that  the  ap« 
plication  should  be  made  to  one  of  the  common  law  judges  of  the  superior 
courts  at  Westminister.  His  lordship  added,  that  although  the  Yice-Chan- 
cellor  had  made  such  orders,  his  honor's  attention  had  not  at  the  time  bee» 
called  to  the  objection. (o) 


Bacon  v,  Jones. 

1839 :  July  13,  24,  26 

In  August,  1835,  a  patentee  filed  a  bill  to  restrain  an  alleged  infringement  of  bis  patent,  aaj 
tbe  defendant  baying  by  his  answer  denied  the  validity  of  the  patent^  and  also  the  fact  of  the 
alleged  infringement,  the  plaintiff  made  no  interlocutory  application  for  an  injunction,  but  went 
into  evidence  in  support  of  his  case,  and  in  May,  1839,  brought  the  cause  to  a  hearing.  The 
Master  of  the  Rolls  being  of  opinion  that  the  pfaintiif,  upon  the  evidence,  bad  not  made  out  a 
case  which  would  have  supported  an  injunction  if  appHed  for  in  the  iuterfocutory  stage,  refn«ed 
to  give  him  an  opportunely  of  establishing  bis  title  at  law  by  retaining  the  Bill,  with  liberty  te 


(a)  By  the  late  statute,  3  &  4  Vict.  c.  82,  s.  1,  the  judges  of  the  superior  courts  at  Wertroiniater 
are  authorized  to  make  orders  as  to  any  stock,  funds,  annuities,  or  shares,  standing  in  the  name  of 
tbe  Accountant  General  of  tbe  Court  of  Chancery,  or  the  Accountant  General  of  tbe  Court  of  Ex- 
chequer, in  which  tbe  judgment  debtor  has  an  interest,  in  like  manoer  w  if  the  same  had  bees 
standing  in  the  name  of  a  trustee  for  him. 
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briog  M  action ;  and  dum»ed  the  bill  with  costs ;  and  the  Lord  Chancellor,  on  appeal,  affirmed 
this  dacisioD. 
Coosidemtioo  of  the  principles  and  practice  of  the  couit  in  grranting  injunctions  in  patent  cases 
vpon  ioterlocatory  motions  and  at  the  hearing^. 

This  suit  was  instituted  in  the  month  of  August,  1835,  for  the  purpose  of 
establishing *the  plaintiffs' exclusive  right  to  a  patent  for  the  manu- 
facture of  a  •gas-lamp  burner  of  an  improved  construction,  called    [*434J 
'•The  Patent  Double  Cone  Gas-burner."    Tlie  bill  alleged  that  from 
the  time  of  the  granting  of  the  letters  patent,  which  were  dated  the  2d  of 
July,  1829,  until  the  acts  of  infringement  complained  of,  the  plaintiffs,  or 
thnse  under  whom  they  claimed,  had  been  in  the  sole  and  undisturbed  en- 
joyment of  the  patent  right ;  but  that  the  defendants  had  recently  infringed 
the  patent  by  manufacturing  and  selling  gas-burners  constructed  on  the  same 
principle,  and  which  were  counterfeits  or  imitations  of  the  gas-burners  of  the 
plaintiSs ;  and  it  prayed  that  the  defendants  might  account  for  the  profits 
which  they  had  made  by  the  sale  of  burners  so  piratically  manufactured,  and 
might  be  perpetually  restrained  by  injunction  from  infringing  the  patent  in 
future. 

After  the  bill  was  on  the  file,  the  plaintiffs  did  not  apply  for  any  interlocu- 
tory injunction ;  but  upon  the  answers  coming  in,  denying  the  validity  of 
the  patent  and  the  fact  of  the  alleged  infringement,  they  filed  a  replication, 
aod  went  into  evidence  to  prove  the  originality  and  usefulness  of  the  patent 
iureution,  and  the  acts  of  alleged  piracy  with  which  they  sought  to  fix  the 
defendants.  They  afterward^  brought  on  the  cause  to  a  hearing,  when  the 
Master  of  the  Rdll«  made  a  decree  dismissing  the  bill  with  costs. 

The  plaintiffs  now  appealed  against  that  decree. 

The  nature  of  the  invention  and  the  particular  circumstances  of  the  jcase 
are  stated  in  detail  in  Mr.  Bevan's  report,  upon  the  hearing  of  the  cause  in 
4e  court  below.(a)    But  from  the  view  taken  by  the  Lord  Chan- 
c<5llor  *in  his  judgment,  it  becomes  unnecessary  to  refer  to  them  par-    [*435i 
/icuiarly. 

Air.  Richards^  Mr.  James  Parkery  and  Mr.  Johnes,  for  the  appeal. 

Mr.  Wifftam  and  Mr.  Sitnons,  in  support  of  the  decree. 

Upon  the  argument  of  the  appeal,  three  questions  were  made  ;  first,  whe- 
ther the  patent,  being  for  a  principle,  was  not  void  upon  that  ground  ;[1]  se- 
coQdIy,  assuming  the  patent  to  be  good,  whether  there  had  in  fact  been  any 
infriugement,  the  burner  of  the  defendants  being,  as  was  contended,  of  a 
totally  different  construction  from  that  of  the  plaintiffs  ;  and  thirdly,  whether 
the  plaintiffs,  by  omitting  for  the  four  years  during  which  their  bill  was  on 
the  file  to  apply  for  an  interlocutory  injunction,  had  not  absolutely  deprived 
themselves  of  the  right  to  ask  for  relief  at  the  hearing,  it  being  contended 

(•^  Bg€OH  T.  Sptftetwaode,  Baeon  v.  Jomm,  I  Bear.  382     The  appeal  to  the  Lord  Cbancelior 
*a  in  the  leeond  of  theee  caaaea  only. 
[1]  Wyttk  T.  Stone,  1  Slory'a  Rep.  274. 
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that  the  injunction  could  only  proceed  upon  the  foundation  of  a  legal  title, 
which  title  had  not  yet  been  established,  and  that  an  account  was  only  given 
as  incident  and  consequential  to  the  injunction.  With  reference  to  the  third 
point,  upon  which  the  Lord  Chancellor's  judgment  entirely  turned,  the  fol- 
lowing cases  were  referred  to ;  Jesus  Colleffa  v.  Bloofney{a)  Sftiith  v. 
Cooke,{b)  Turnery,  Winler,{c)  The  Universities  of  Oxford  and  Cambridg-e 
V.  Richardson,{d)  Baskett  v.  Parsons^{e)  Barry  v.  Barry,{g)  Baity  v. 
Taylorjljk)  Crosley  v.  The  Derby  Gas  Light  Company ^{i)  MiUingion  v. 

Pox.{k) 
[M36]        *Tbe  plaintiffs  insisted  that  if  the  evidence  was  not  sufficiently 
strong  to  entitle  them  at  once  to  a  perpetual  injunction,  yet  at  all 
events  the  bill  ought  to  be  retained  for  a  year,  with  liberty  to  bring  an  action 
at  law  in  the  mean  time. 

Thb  Lord  Chancellor  : — ^The  jurisdiction  of  this  court  is  founded  upon 
legal  rights:  the  plaintiff  coming  into  this  court  on  the  assumption  that  he 
has  the  legal  right  and  the  court  granting  its  assistance  upon  that  ground. [2] 

When  a  party  applies  for  the  aid  of  the  court,  the  application  for  an  injunc- 
tion is  made  either  durinor  the  progress  of  the  suit,  or  at  the  hearing ;  and  in 
both  cases,  I  apprehend,  great  latitude  and  discretion  are  allowed  to  the  court 
in  dealing  with  the  application.  When  the  application  is  foe  au  interlocu- 
tory injunction,  several  courses  are  open  :  the  court  may  at  once  grant  the 
injunction,  simpliciler^  without  more — a  course  which,  though  perfectly 
competent  to  the  court,  is  not  very  likely  to  be  taken  where  the  defendant 
raises  a  question  as  to  the  validity  of  the  plaintiff's  title  ;  or  it  may  follow 
the  more  usual,  and,  as  I  apprehend,  more  wholesome  practice  in  such  a  case, 
of  either  granting  an  injunction,  and  at  the  same  time  directing  the  plaintiff 
to  proceed  to  establish  his  title  at  law,  and  suspending  the  grant  of  the  in- 
]  uiction  until  the  result  of  the  legal  investigation  has  been  ascertained,  the 
defendant  in  the  mean  time  keeping  an  account.  Which  of  these  several 
courses  ought  to  be  taken,  must  depend  entirely  upon  the  discretion  of  the 
court,  acording  to  the  case  made. 

When  the  cause  comes  to  a  hearing,  the  court  has  also  a  large  la- 
[•337]  titude  left  to  it ;  and  I  am  far  from  saying  •that  a  case  may  not  aris 
in  which,  even  at  that  stage,  the  court  will  be  of  opinion  that  the  in- 
junction may  properly  be  granted  without  having  recourse  to  a  trial  at  law. 
The  conduct  and  dealings  of  the  parlies,  the  frame  of  the  pleadings,  the  na- 
ture of  the  patent  right,  and  of  the  evidence  by  which  it  is  established. — these 
and  other  circumstances  may  combine  to  produce  such  a  result ;  although 
this  is  certainly  not  very  likely  to  happen,  and  I  am  not  aware  of  any  Ctwe 

(«)  3  Atk.  262.    Amb.  54.  (ft)  3  Atk  378.  (c)  I  T.  R.  602. 

(d)  6  Yes.  689.  (e)  Stated  in  6  Ves.  699  ;  aod  aee  p.  707. 

(jr)  IJ.  &  W.  65L  (h)  1  Rufli.  &.  Myloe,  73. 

{ij  4  Mylne  &,  Keen,  72 ;  and  Mylne  6l  Craig,  428.  (Jt)  3  Mylne  &  Craig,  3^8. 

[2]  Sheriff  y.  Coatee,  1  Ran.  &  Mylne,  159. 
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in  which  it  has  happened.  Nevertheless,  it  is  a  course  unquestionably  com- 
petent to  the  court,  provided  a  case  be  presented  which  satisfies  the  mind  of 
the  judge,  that  such  a  Course,  if  adopted,  will  do  justice  between  the  parties. 

Again,  the  court  may,  at  the  hearing,  do  that  which  is  the  more  ordinary 
coarse ;  it  may  retain  the  bill,  giving  the  plaintiff  the  opportunity  of  first 
establishing  bis  right  at  law.  There  istill  remains  a  third  course,  the  pro- 
priety of  which  must  also  depend  upon  the  circumstances  of  the  case,  that 
of  at  once  dismissing  the  bill. 

With  respect  to  the  first  of  these  three  courses,  I  think  it  will  hardly  be 
coQtended  that  the  present  is  a  case  in  which  the  court  would  grant  a  per- 
petual injunction  simplicUer.  And  the  only  question  which  I  have  to  con- 
sider (and  it  is  the  same  which  the  Master  of  the  Rolls  stated  that  he  had  to 
consider)  is,  whether  this  is  a  case  in  which  the  court  ought  to  retain  the  bill 
for  the  sake  of  giving  the  plaintiffs  the  opportunity  of  now  establishing  their 
title  by  a  proceeding  at  law,  or  whether  it  is  not  a  case  in  which  the  court 
ought  to  dismiss  it,  leaving  the  plaintiffs  to  such  rights  at  law  as  they  may 
be  advised  to  assert[3J 

[3]  In  ibe  case  of  (he  owner  of  a  bridge  erected  by  authority  of  an  act  of  parliament,  also  im- 
powttf  a  certain  penalty  for  passing  the  river,  within  certain  limits,  so  as  to  evade  the  toll  due  him, 
ud  a  railway  company  who  transported  their  passengers  by  steamboats,  across  the  river,  within 
the  exclusive  limits  of  the  owner  of  the  bridge,  a  motion  for  an  injunction  against  the  company 
vu.  ander  the  cireamstancea of  the  case,  and  on  full  consideration,  refused:  for  one  among  other 
Raaofii ;  that  as  there  was  no  urgent  necessity  for  an  injunction,  the  case  might  go  to  law  uupre- 
jiitficed.  Wigram,  V.  C.  *'  That  the  defendants  do  thereby  deprive  the  plaintiff  of  a  great  por- 
tiOQ  of  the  traffic  over  his  bridge,  cannot  be  doubted ;  and  this  is  not  less  the  case  because,  per- 
bapi,  many  of  the  passengers  who  now  pass  the  bridge,  or  would  pass  over  the  bridge  if  the  steam- 
b»«ui  were  not  osed,  would  not  have  had  occasion  to  cross  the  bridge  if  the  railway  had  not  been 
Bade.  Bnt  the  plaintiff's  right  is  purely  a  legal  right,  and  the  province  of  a  court  of  equity  in 
•Qcjj  a  case  is  simply  to  protect  the  legal  right.  It  is  admitted  that  the  right  must  be  tried  at  law  ; 
»ua  the  only  question  now  is,  whether  1  am  to  grant  the  injunction  pending  that  trial,  or  give  the 
{riaiiiiiff  liberty  to  apply  again  when  he  shall  have  established  his  legal  right  This  question 
cvme  repeatedly  before  Lord  Cottenham,  and  has  been  the  subject  of  several  of  his  most  elabo- 
nie  jadgments.  tie  considered  it  very  much  in  the  case  of  Bacon  v.  Jones,  and  the  result  of  his 
ftbwrratioas  is,  that  it  is  always  a  matter  in  the  discretion  of  the  court.  If  the  court  is  clearly 
ftgaiobi  the  plaintifii  it  may  refuse  the  iujuoction  at  ouce,  merely  giving  him  leave  to  proceed  at 
lav,  (Which,  pending  the  suit  in  equity  he  could  not  do  without  that  leave,)  with  liberty  to  apply 
if  hewKceeds  at  law.  But  on  ihe  other  hand,  if  the  court  'u  clearly  with  him,  the  court  may,  in 
^  exercise  of  its  discretion,  grant  the  injunction  in  the  first  instance.  Supposing  the  question  of 
^  lefsl  right  to  be  one  on  which  the  court  is  not  prepared  to  express  an  opiuion,  the  court  is  ge- 
Svraliy  governed  by  the  cousideratiou  of  the  convenience  or  inconvenience  on  the  one  side  or  the 
<^r.  li  giving  to  the  one  party  the  power  of  doing  the  acts  complained  of,  would  be  attended 
*ith  irreparable  or  very  serious  mis<:hief  to  the  other,  the  iojunciion  is  more  commonly  granted  ; 
^tif,0D  the  other  hand,  there  be  a  balance  of  inconvenience,  the  court  will  generally  leave  the 
Pities  in  the  situation  in  which  Vhey  are,  untii  the  legal  right  shall  have  been  established."  In 
coBclmioD,  the  Vice-Chancellor  said :  "  Taking  the  case,  however,  to  bo  one  where  there  is  no 
inepvttble  mischief  and  extreme  damage  which  may  not  afterwards  be  compensated,  I  think  it 
o<^gbt  to  go  to  law  unprejudiced,  and  that  it  would  not  do  if,  where  the  amount  of  injury  is  so 
'nsllf  I  ihoald  pronnunce  an  opinion  in  favor  of  the  legal  right  before  the  trial  at  law."     Cory  v. 

Tke  Xwwick  and  Yarmouth  Railway  Company,  3  Hare,  593,  600,  605,  and  see  infra,  n.  5. 
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■^     ■■!■■-  III!  ""^ — — 

Generally  speaking,  a  plaintiflf  who  brings  his  cause  to  a  hearing 
{*43S]  is  expected  to  bring  it  on  in  such  a  state  *as  will  enable  the  court  to 
adjudicate  upon  it,  and  not  in  a  state  in  which  the  only  course  open 
is  to  suspend  any  adjudication  until  the  party  has  had  an  opportunity  of  es- 
tablishing his  title  by  proceedings  before  another  tribunal.  And  I  think  the 
court  would  take  a  very  improper  course,  if  it  were  to  listen  to  a  plaintiif 
who  comes  forward  at  the  hearing,  and  asks  to  have  his  title  put  in  a  train 
for  investigation,  without  stating  any  satisfactory  reason  why  he  did  not 
make  the  application  at  an  earlier  stage.  When  he  comes  forward  upon  an 
interlocutory  motion,  the  court  puts  the  parties  in  the  way  of  having  their 
legal  title  investigated  and  ascertained  ;  but  when  a  plainlitT  has  neglected 
to  avail  himself  of  the  opportunity  thus  afforded,  it  becomes  a  mere  question 
^f  discretion,  how  far  the  court  will  assist  him  at  the  hearing,  or  whether  it 
will  then  assist  him  at  all. 

If,  indeed,  any  circumstances  had  occurred  to  deprive  him  of  that  oppor- 
tunity in  the  progress  of  the  cause,  the  question  might  have  been  different. 
But  in  this  case  I  have  not  heard  any  reason  suggested  why  the  plain  and 
ordinary  course  was  not  taken  by  the  plaintiffs,  of  previously  establishing 
their  right  at  law.  They  might  have  brought  their  action  before  filing  the 
bill,  or  they  might,  after  the  bill  was  on  the  file,  have  had  their  right  put  in 
a  train  for  trial.  Instead  of  that,  they  have  allowed  the  suit  to  remain  per- 
fectly useless  to  them  for  the  last  four  years.  They  knew  of  the  alleged  in* 
ffingement  in  the  month  of  August,  1835 ;  and  from  that  time  till  the  hear- 
ing there  was  no  moment  at  which  they  might  not,  by  applying  to  the  court, 
have  had  liberty  to  bring  an  action  to  establish  their  title  at  law. 

It' is  obvious  that  such  a  line  of  proceeding  exposes  a  defendant  to 
^439]  inconveniences  which  are  by  no  means  'necessary  for  the  protection 
of  the  plaintiff.  It  is  no  trifling  grievance  to  a  defendant  to  have  a 
chancery  suit  hanging  over  him  for  four  years,  in  which,  if  the  court  shall 
fio  determine  at  the  hearing,  he  will  have  to  account  for  all  the  profits  he  has 
been  making  during  the  intermediate  period.  Is  a  defendant  to  be  subject 
to  this  annoyance  without  any  absolute  necessity,  or  even  any  proportionate 
advantage  to  his  adversary,  and  without  that  adversary  being  able  to  show 
a.ny  reason  why  be  did  not  apply  at  an  earlier  time?  It  appecirs  to  me  that 
it  would  be  very  injurious  to  sanction  such  a  practice,  more  especially  when 
I  can  find  no  case  in  which  the  court  has  thought  it  right  to  retain  a  bill, 
dimply  for  the  purpose  of  enabling  a  plaintiff  to  do  that  which  these  plain- 
tiffs might  have  done  at  any  time  within  the  last  four  years.[4J 

It  was  much  more  regular  and  proper  that  the  plaintiffs  should  have  taken 
steps  for  putting  the  legal  right  in  a  course  of  trial.  Those  steps  they  have 
not  chosen  to  take ;  and  it  is  now  impossible  to  put  the  defendants  in  the 

[4]  Injunction  rerased  on  the  ground  of  delay,  in  cases  of  copyright.    Baily  w,  Taylor,  1  Myl* 
^Cr.  73.    Lewis  v.  Chapman^  3  BeAV.  133.    2  s^iin.  &  Sta.  10,  o.  1. 
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same  position  in  which  they  would  have  stood  if  such  a  course  had  been 
origioally  adopted* 

For  these  reasons  I  am  of  opinion,  that  the  Master  of  the  Rolls,  finding 
that  the  evidence  in  the  cause  was  not  such  as  he  could  act  upon  with  safety, 
came,  in  the  exercise  of  his  discretion,  to  a  sound  conclusion,  when  he  re- 
fused to  grant  the  injunction  or  retain  this  bill. 

1  have  purposely  abstained  from  saying  any  thing  as  to  the  legal  rights  of 
the  parties,  because  1  do'not  think  the  case  is  in  such  a  state  as  to  enable  me 
to  adjudicate  upon  it. 

The  appeal  must  be  dismissed  with  costs.[5] 


*In  re  Badcock,  a  Lunatic.  ['440] 

1940:  Nay  25. 

Tbe  onUnary  tepftirs  upon  a  ]anatic'«  real  aatate,  will  be  directed  to  be  bortie  by  the  personal  ei- 

tale ;  bat  any  extraordinary  outlay  of  the  pefMoal  estate  on  the  land,  should  retain  its  character 

ef  personalty. 

This  was  an  application  to  confirm  the  master's  reporf^  approving  of  cer- 
tain repairs  to  freehold  houses,  the  property  of  the  lunatic,  at  the  expense  of 
bis  personal  estate. 

Mr.  G.  A*  Youngs  on  the  part  of  the  next  kin,  objected  that  if  the  appli- 
cation were  granted,  it  would  have  the  efiect  of  changing  personal  into  real  es- 
tate, to  the  advantage  of  the  heir  at  law,  and  the  prejudice  of  the  nextof  kin ; 
and  he  referred  to  a  case  of  In  re  Harris^  9th  August,  lS27,(a)  where  money 
haying  been  expended  in  rebuilding  a  farm  house,  the  amount  was  ordered 
to  be  considered  and  taken  as  a  charge  upon  the  lunatic's  real  estate. 

The  Lord  Chancellor  said,  that  if  the  money  were  laid  out  in  the  pur- 
chase of  land,  or,  what  would  amount  to  the  same  thing,  in  building  a  farm 
honse,  it  would  be  right  that  the  sum  so  laid  out  should  retain  its  character 
of  personalty;  but  the  case  before  him  was  one  of  ordinary  and  necessary 
repairs:  and  be  made  the  order  as  prayed.[lj 

(a)  Sbelford  on  Lunacy,  p.  5203. 

[5]  **  TIm  practice  of  tbe  court  of  equity  is,  to  grant  an  injunction  upon  the  filing  of  the  bill, 
tid  before  a  trial  at  law,  if  the  bill  state  a  clear  right,  and  verify  the  same  by  affidavit  If  the  bill 
4ates  an  exclusive  poosession  of  the  invention  or  discovery  for  which  the  plaiatiffhas  obtained  a  pa- 
test,  an  bjonction  is  granted,  although  the  court  may  feel  doubts  as  to  the  validity  of  the  patent 
fiat  if  the  defects  in  the  patent  or  specification  are  so  glaring  that  the  court  can  entertain  no  doubt 
••to  that  point,  it  would  be  meet  unjust  to  restrain  the  defendant  from  using  a  machine  or  other 
thing  which  be  may  have  constructed,  probably  at  great  expense,  until  a  decision  at  law  can  bo 
Ittd.**  Washington,  J,  Isaaet  v.  Cooper,  4  Wash.  C.  C.  Rep.  260  ;  Collar d  v.  Allison,  post^487 ; 
Bsraerd  v.  WalUs,  Cr.  Sl  Ph.  85.  What  the  plaintiff's  affidavit  should  state,  see  Sturx  v.  De  La 
Iter,  5  Rasa.  323. 

(1]  The  governing  principle  in  the  management  of  a  lunatic's  estate  is  his  interest,  not  that  of 
tbssv  who  may  have  eventual  rights  of  succession.  In  the  matter  of  Saliebuty,  3  Johns.  Ch»  Rep^ 
347 ;  In  re  AskUyt  1  Rnab  &M.371,376,  n.1;  King  v.  Strong,  9  Paige,  S9. 
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[M41]  *In  re  Whittaker,  an  alleged  Lunatic. 

1839 :  May  25. 

In  a  competition  between  the  brother  and  the  wife  of  an  alleged  lunatic  for  the  carriage  of  the 
commission,  the  Lord  Chancellor  gave  a  preference  to  the  brother,  on  the  groand  that  in  the 
particular  case,  the  wife  had  an  interest  in  preventing  the  proof  of  the  lunacy  being  carried  back 
beyond  a  certain  period. 

In  this  case  two  petitions  were  presented,  praying  that  a  commission  of 
lunacy  might  issue.  One  was  the  petition  of  the  brother  of  the  alleged  luna- 
tic, the  other  that  of  his  wife ;  and  each  asked  to  have  the  carriage  of  the 
commission.  The  fact  of  the  insanity  was  not  disputed,  the  only  quest ioa 
being  as  to  the  time  to  which  it  was  to  be  carried  back. 

Mr.  Wigram  and  Mr.  Piggott^  in  support  of  the  brother's  petition,  stated 
that  the  unsoundness  of  mind  existed  antecedently  to  the  execution  of  a  will 
which  the  lunatic  had  made,  giving  benefits  to  his  wife,  and  that  their  client 
would  be  able  to  prove  that  fact  upon  the  inquisition,  if  he  were  intrusted 
with  the  carriage  of  the  commission. 

Mr.  Spence  and  Mr.  Wood,  for  the  wife,  contended  that  the  sole  object  of 
the  brother  was  to  obtain  a  sweeping  inquiry  at  the  expense  of  the  estate, 
with  a  view  to  establish  the  fact  of  the  lunacy  at  a  period  overreaching  the 
will,  so  as  to  get  rid  of  that  instrument  by  a  side-wind ;  and  they  submitted 
that,  according  to  the  doctrine  laid  down  in  a  recent  case,(a)  the  court  would 
look  only  to  the  interest  of  the  lunatic  and  not  suffer  a  party  to  effect  any  in- 
direct and  collateral  object,  for  his  own  benefit,  through  the  medium  of  pro- 
ceedings in  the  lunacy.[l] 
[•442]  *The  Lord  Chancellor  observed,  that  the  law  required,  and 
the  jury  were  bound  to  ascertain,  the  period  at  which  the  lunacy 
commenced.  The  wife,  however,  who  denied  or  questioned  the  unsound- 
ness of  her  husband's  mind  at  the  time  when  he  made  his  will,  had  an  inter- 
est in  not  carrying  the  lunacy  so  far  back  as  the  date  of  the  will ;  and  as  the 
aflBrmative  lay  with  the  brother,  his  lordship  was  of  opinion  that  he  should 
have  the  carriage  of  the  commission.[2] 

(a)  In  the  Matter  of  J,  B.,  1  Mylne  &  Craig,  538. 

[1]  See  the  preceding  case  and  note  ibid. 

[2]  An  application  by  a  mortgagee  of  an  alleged  lunatic's  estate  to  be  allowed  to  attend  by  counsel 
at  the  inquisition  was  refused,  the  applicant  declining  to  be  bound  by  the  result  of  the  proceedings. 
In  the  matter  of  Watts,  1  Phillips,  512.  A  petition  for  a  similar  object  was  afterwards  presented  by 
the  presaroptive  heir  of  the  alleged  lunatic,  suggesting  that  the  latter  had,  after  the  commencement 
of  his  lunacy,  made  a  will  in  favor  of  his  wife,  and  on  that  ground  praying  leave  to  intervene  in 
the  proceedings.  Lord  Lyndhurst :  "  I  do  not  think  there  is  any  case  to  be  found  in  which  a  party 
has  been  allowed  to  intervene  for  an  object  of  the  kind  here  stated :  I  mean  where  the  object  is  not 
to  benefit  the  lunatic,  but  the  party  himself  who  makes  the  application."    Ibid. 
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Cherry  v.  Boultbee* 

1839:  Jane  19  ;  November  22.) 

T.  beio;  indebted  to  bis  sister  C,  became  a  bankrupt :  shortly  afterwards,  C.  made  her  will,  and 
thereby  ^re  certain  sums  to  her  trustees  and  executors,  as  pecuniary  provisions  for  the  benefit 
of  T.,  in  a  form  apparently  intended  to  exclude  the  claims  of  creditors.  She  never  proved  hef 
debt  against  the  bankrupt's  estate,  and  died  before  be  obtained  his  certificate.  On  a  bill  by  the 
•tiignee  against  the  executors  of  C.  for  payment  of  the  money  bequeathed  for  the  use  of  the 
bankrupt,  the  Lord  Chancellor  held,  affirming  the  decree  of  the  Master  of  the  Rolls,  that  the  ex- 
ecaton  wero  not  entitled  to  set  off  the  amount  of  the  unproved  debt  against  the  demand  of  the 
asMgnee. 

The  facts  of  this  case  are  ver^  fully  stated  in  the  report  of  the  cause  upon 
(he  bearing  at  the  Ro]ls,(a)  and  they  are  also  shortly  recapitulated  in  the 
Lord  Chancellor's  judgment. ' 

The  Master  of  the  Rolls  having  decided  that  the  defendants,  the  executors 
of  Catherine  Frances  Boultbee,  were  not  entitled  to  set  off  the  legacies  given 
by  her  will  for  the  use  of  her  brother  Thomas  Boulibee,  an  uncertificated 
bankrupt,  against  the  debt  due  from  him  to  her  at  the  time  of  his  bankrupt- 
cy, an  appeal  was  brought  against  that  decision.[l] 

The  iSolicitor  General  and  Mr.  Cole,  for  the  plaintiff,  in  support  of 
the  decree. — ^*In  all  cases  where  the  principle  of  set-^off  has  been  applied  [*443] 
io  this  court,  from  Jeffe  v.  Waodi{b)  downwards,  with  the  single  ex* 
cepti<M)  of  Ex  parte  Man,(c)  which  is  of  questionable  authority,  this  materia 
al  circamstance  occurred,  which  at  once  entirely  distinguishes  them  from  the 
present ; — that,  at  the  time  of  the  bankruptcy,  a  clear  case  of  set-off  existed 
between  the  parties,  which  the  fact  of  the  supervening  bankruptcy  was  not 
permitted  to  alter  or  affect.  Here  there  was  a  debt  due  to  Catherine  from 
her  brother  Thomas,  but  nothing  was  ever  due  to  Thomas  from  her  or  her 
estate,  and  no  dealing  or  circumstance  took  place  in  respect  of  which  such  a 
debt,  either  perfect  or  inchoate,  could  possibly  arise.  Catherine  never  proved 
ber  debt  against  the  bankrupt's  estate.  Her  object  in  giving  the  legacies 
evidently  was  to  secure  a  personal  provision  for  her  brother ;  and  if  she  had 
lived  until  after  he  obtained  his  certificate,  that  object  would  have  been  ac- 
complished ;  but  she  never  could  intend  that  the  debt  due  from  him  was  to 
beset  off  against  the  benefits  given  him  by  her  will ;  because  that  would  in 
effect  be  to  render  the  provision  nugatory,  and  defeat  the  very  end  she  had 
in  view. 

(•)  3  Keen,  319.  (b)  ^  P.  Wins.  198.  (€)  Mont.  &  Mac.  310. 

(1]  Tbs  aboTe  paragraph  k  an  inaCance  how  the  mMming  of  a  sentence  may  be  pervertedf  either 
thnni^  the  negligence  of  the  writer,  or  printer,  by  the  transposition  of  a  single  word.  As  it  now 
•Uadi,  it  is  JQst  the  reverse  of  what  the  Master  of  the  Rolls  did  decide.  Put  the  word  **  againaV* 
in  its  proper  place,  and  all  is  consistent  Read  the  sentence  as  follows: — **  The  Master  of  the 
KoUt  baring  decided  that  the  defendants  Slc  were  not  entitled  to  set  off  against  the  legacies  given 
bj  ber  will  for  the  nse  of  her  brother  Thomas  Boultbee  an  uncertificated  bankrupt,  the  debt  dut 
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It  is  impossible  to  maintain  that  if  the  bankrupt  had  obtained  his  certificate^ 
he  most  still  have  discharged  the  debt  (which,  in  fact,  the  bankruptcy  had 
barred,)  before  claiming  payment  of  the  legacies ;  and  until  that  time  arriv- 
ed, the  assignee,  who  represents  the  bankrupt,  with  all  his  rights  and  liabili- 
ties, cannot  stand  in  a  lesd  favorable  positidn.  Observe  the  situation  of  the  ' 
parties  at  the  death  of  the  testatrix  :  the  right  of  the  ass^nee  to  the  legacies 
depended  on  the  operation  of  the  bargain  and  sale,  which,  at  tlietime 
[M44]  of  its  'execution,  passed  libt  only  all  the  then  present,  but  all  the  af-. 
ter  acquired,  personal  estate  of  the  bankrupt^  including  the  legacies 
in  question,  which,  however,  came  to  him,  unlike  the  property  vesting  at 
the  bankruptcy,  unclogged  and  unaffected  by  any  equities  whatever. 

Mr.  Wigram  and  Mr.  Loftus  Wigram^  in  support  of  the  appeal,— Every 
principle  of  natural  justice  is  in  favor  of  the  defendants'  claim  }  the  proposf- 
tion  on  the  other  side  being  that,  whereas  this  legacy  is  to  coaie  out  of  the 
testatrix's  estate,  and  a  sum  per  contra  is  due  to  that  estate  from  the  estate 
of  the  bankrupt,  the  assignee  is  to  take  the  legacy  in  full,  and  ypt  keep  the 
property  in  his  hands,  without  any  deduction  oot  account  of  the  debt.  This 
never  can  be  in  accordance  with  the  maxim,  that  he  that  will  have  equity 
must  do  equity# 

The  question  then  is^  first,  whether  the  defendants' claim  is  opposed  to  any 
rule  or  principle  of  law  ;  and,  seeondly,  if  it  be  not,  whether  there  was  any 
thing  in  the  intention  of  this  testatrix,  as  evidenced  by  her  will,  which  should 
lead  to  an  opposite  conclusion^ 

Upon  the  first  pointy  it  is  perfectly  settled  that,  if  the .  testatrix  had  died  be^ 
fore  the  bankruptcy,  the  doctrine  of  set-off  would  clearly  have  applied ;  a  doc 
trine  not  originating,  as  has  been  supposed,  in  the  provi^ohs  of  the  bankrapl 
acts,  which  relate  to  the  case  of  mutual  debts  and  credits,  and  were  only  in- 
tended to  extend  the  jurisdiction  at  law,  but  introduced  long  before  into  this 
court,  in  consonance  with  the  principles  of  natural^equity :  Jeffs  v. 
[*445]  Woodla)  Ranking  v.  Bamard^b)  Kichcirds  v.  *Richards.{c)  la 
Ex  parte  Blagden^(d)  which  was  referred  to  in  the  court  below  as 
an  authority  for  the  plaintiff,  and  where  it  was  decided  that  the  debt  due 
from  a  bankrupt  to  a  married  woman  dum  sola^  could*  not,^  in  bankruptcy, 
be  set  off  against  a  debt  due  from  her  husband  to  the  bankrupt,  Lord  Eldon's 
judgment  proceeds  on  the  ground  that  the  right  to  receive  and  the  liability  to 
pay  were  not  in  the  same  parties ;  but  his  lordship  there  expressly  recogniz- 
ed the  principle  that  assignees  in  bankruptcy- take  subject  to  all  the  equities 
which  would  have  attached  upon  the  bankrupt  in  case  he  had  continued  sol- 
vent ;  and  in  Ex  parte  Hanson(e)  the  same  doctrine  is  laid  down  by  Lord 
Erskine.  This  court  has  lately  gone  so  far  as  to  apply  the  pribciple  to  a 
case  where  a  person  who  had>  covenanted  to  settle  a  sum  of  money,  in  trust 
for  himself  for  life,  with  remainders  for  the  benefit  of  his  wife  and  children, 

(a)  2  P.  Wmi.  128.  (6)  5  Mad.  32.  ,  (c)  9  Price,  219. 

(d)  19  Vei.  465 ;  and  2  Roee,  249.  (e)  12  Yes.  346. 
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huving  afterwards  become  a  bankrupt,  the  trttstees  proved  against  his  estate 
for  the  anionnt,  and  were  then  allowed  to  retain  the  interest  accruing  upon 
the  dividend  recovered  under  such  proof,  until  the  whole  fund  should  be  re* 
placed,  without  making  any  payment  to  the  assignee  in  respect  of  the  life  in* 
terest  of  the  bankrupt:  Ex  parte  Turpin.{a)  This  case,  which  only  follow- 
ed out  the  doctrines  laid  down  by  Sir  W.  Grant  in  Priddy  v.  Rose^{b)  was 
not,  strictly  speaking,  a  case  of  set-off,  but  rather  of  stoppage  or  retainer,  and 
was  grounded  on  the  equity  to  which  the  husband  was  subject,  that  be 
should  derive  no  benefit  from  his  contract  until  he  had  fulfilled  that  which 
be  had  stipulated  to  da  on  his  part :  precisely  the  same  principle  ap- 
plies here.  In  ^Ex  parte  OFerrall,{c)  executors  were  held  to  be  ['446] 
entitled  to  set  off  one  moiety  of  a  legacy  given  by  the  testator  to  the 
banl^nipt's  wife  agaiifst  a  debt  due  to  their  testator  from  the  bankrupt,  and 
(Yie  other  raoiety  was  ordered  to  be  put  in  settlement.  The  decision  of  the 
Tice-Chancetlor  in  Ex  parte  Man  is  directly  in  point,  the  case  being,  in  fact, 
identical  with  the  present,  with  t)iis  immaterial  difference  only,  that  the  will 
there  bore  date  before,  whereas  here  it  was  made  a  few  days  after  the  bank- 
ruptcy. The  present  is  a  pecifliarly  strong  case,  because  it  is  the  very  cir- 
^QiDstance  of  this  debt  not  having  been  paid  which  has  occasioned  the  defi- 
ciency of  assets  to  satisfy  the  legacies  in  full. 

Upon  the  second  point  there  is  not  the  slightest  trace  of  any  thing  indicating 
an  intention,  on  the  part  of  the  testatrix,  unfavorable  to  the  application  of  a 
set-off.  Her  will  was  made  only  a  few  days  subsequently  to  the  bankruptcy ; 
ftod  there  is  no  evidence  to  show  that  she  knew  any  thing  of  that  event,  or 
had  it  or  its  legal  consequences  at  all  in  contemplation  at  the  time  when  she 
directed  the  provisions  in  it  to  be  made  in  her  brother's  favor.  The  question 
must,  therefore,  be  deterniined  solely  upon  general  principles.. 

The  Solicitor  General,  in  reply. 


AW.  22.— The  Lord  Chancellor: — Prior  to  the  month  of  November, 
1S21,  Thomas  Boultbee  was  indebted  to  his  sister  Catherine  Prances  Boult- 
bee.   In    November,  1821,  a  comn)is8ion   of   bankruptcy  issued 
against  Thomas  Boultbee,  under  which  the  ^plaintiff  is  assignee.     [*447J 
Cathenne  Frances  Boultbee  did  not  prove  any  debt  under  this  com- 
mission. 

lu  December,  1S21,  Catherine  F.  Boultbee  made  her  will,  and  bequeathed 
to  tmstees  for  Thomas  Boultbee,  a  sum-  exceeding  the  amount  of  the  debt 
due  10  her  from  him,  and  atten^pted  to  secure  it  to  him,  by  providing  that  it 
should  not  be  anticipated  or  assigned  by  him,  or  be  liable  to  his  debts. 

Catherine  died  in  January,  1823,  and  Thomas  died  in  December,  ^833, 

(•)  Mont  443. 

(&,3  Meriy.86;  and  leo  alio  Ex  parte  Qraham,3  Vea.  4p  B.  L30;  Ex  parte  Qebb,  19  Ve«, 
^i ;  Ex  f€rte  Bignold,  9  Mad.  470. 
(c;  i  Gl.  dt  Jam.  347. 
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never  having  obtained  his  certificate.  The  plaintiff,  as  assignee  of  Thomas, 
claimed  the  legacy.  The  defendants,  as  executors  of  Catherine,  claimerl  to 
set  off  the  debt  due  from  Thomas  to  Catherine ;  and  whether  there  is  a  right 
so  to  do,  is  the  question  in  the  cause. 

It  must  be  observed,  that  the  term  "  set-off"  is  very  inaccurately  used  in 
cases  of  this  kind.  In  its  proper  use,  it  is  applicable  only  to  mutual  demands, 
debts  and  credits.  The  right  of  an  executor  of  a  creditor  to  retain  a  suffi- 
cient part  of  a  legacy  given  by  the  creditor  to  the  debtor,  to  pay  a  debt  due 
from  him  to  the  creditor's  estate,  is  rather  a  right  to  pay  out  of  the  fund  in 
hand,  than  a  right  of  setoff.  Such  right  of  payment,  therefore,  can  only 
arise  where  there  is  a  right  to  receive  the  debt  so  to  be  paid ;  and  the  legacy 
or  fund,  so  to  be  applied  in  payment  of  the  debt,  must  be  payable  by  the  per- 
son entitled  to  receive  the  debt.[2] 

In  the  present  case,  however,  the  bankruptcy  of  the  debtor  having  taken 
place  in  the  lifetime  of  the  testatrix,  her  executors  never  were  entided  to  re- 
ceive from  the  assignee  more  than  the  dividends  upon  the  debt ;  and 
[M48]  although  the  bankrupt  had  not  obtained  his  certificate,  *and  the  lia- 
bility incident  to  that  state  remained  upon  him,  yet  he,  for  the  same 
reason,  was  never  entitled  to  receive  the  legacy  *,  and  consequently,  there 
never  was  a  time  at  which  the  same  person  was  entitled  to  receive  the  legacy 
and  liable  to  pay  the  entire  debt ;  the  right,  therefore,  of  retaining  a  sufficient 
sum  out  of  the  legacy  to  pay  the  debt  can  never  have  been  vested  in  any  one. 
The  assignees  who  claim  the  legacy  would,  indeed,  have  been  liable  to  the 
payment  of  any  dividend  upon  the  debt,  had  it  been  proved;  and  the  Master 
of  the  Rolls  proposed  to  the  executors  to  make  provision  for  deducting  the 
amount  of  such  dividend  from  the  amount  of  the  legacy. 

In  all  the  cases  referred  to,  except  that  of  Ex  parte  Man^{a)  the  liability 
to  pay  the  debt  and  the  right  to  receive  money  had  been  at  some  lime  vested 
in  the  same  person ;  and  all  that  the  court  did  in  those  cases  was  to  consider 
that  the  party  liable  to  pay  the  legacy  had  actually  done  what  the  law  con- 
siders him  entitled  to  do,  namely,  to  apply  a  sufficient  part  of  the  legacy  to 
payment  of  the  debt. 

In  Ex  parte  Blagdeny{b)  a  creditor  of  the  bankrupt  was  not  permitted  to 
set  off  a  debt  which  the  bankrupt  owed  against  a  debt  in  which  the  credi- 
W  became  indebted  to  the  assignees  of  the  bankrupt,  in  right  of  the  bank- 
rupt, subsequently  to  the  commission.  In  Ex  parte  Man^  indeed,  the  case 
was  different,  the  facts  of  that  case  being  as  nearly  as  possible  the  same  as 
the  present. 

Between  these  two  inconsistent  decisions,  that  of  the  Yice-Chancellor  in 
Ex  parte  Man^  and  that  of  the  Master  of  the  Rolls  in  the  case  uo«r 

(a)  Mont.  U  Mao.  210.  (h)  19  Ves.  465. 

[fi]  No  rule  is  better  understood,  than  that  yoa  cannot  set  oiT  demands  dae  in  different  rights ; 
the  principle  being,  that  one  man's  money  shall  not  be  applied  to  pay  another  man's  debt."  Wig- 
^m>  y*  C,  Jofie«  Y.  Motfop,  3  Har9»  574. 
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before  me,  I  have  *no  hesitation  in  preferring  the  principle  of  the    [*449] 
latter,  and  must  therefore  affirm  it ;  but  as  the  appellants  had  the 
case  of  Ex  parte  Man  to  support  their  appeal,  1  do  not  think  they  ought  to 
be  ordered  to  pay  any  costs  to  the  respondent.[3] 


Ansdell  v.  Ansdell.        Ctom pertz  v.  Ansdell. 

1S39:  Norembere,  9,  11,  12,13, 15,  18.    1840:  January  13. 

Where,  npcm  an  interlocutory  application,  an  iarae  haa  bean  directed  to  try  a  qaeation  of  fact  upon 
which  the  tiUe  of  the  parties  dep«tnda,  and  a  Yordict  has  been  found  in  favor  of  one  party,  which 
the  court,  on  a  motion  for  a  new  trial,  refuses  to  disturb,  the  other  party  may,  notwithstanding^ 
proceed  with  the  eause,  and  ^  into  evidence  in  support  of  his  case,  in  opposition  to  the  finding 
of  the  jury  ;  and  if,  at  the  hearing,  his  evidence  is  sufficient  to  raise  a  reasonable  doubt  of  the 
eoneetneaa  of  the  verdict,  the  same  question  will  be  sent  to  another  jury.  But  the  inoonvoni- 
eaeesof  this  couim  are  so  great  that  the  court  will  be  strongly  inclined,  when  it  grants  such  an 
isteriocotory  iasue,  to  require  from  both  parties  an  undertaking  to  be  bound  by  the  result 

The  right  to  the  property  in  contest  in  these  causes  depended  solely  upon 
a  question  of  pedigree.  Upon  a  motion  to  dissolve  an  injunction  which  had 
beeo  granted  by  the  Master  of  the  Rolls,  and  by  which  the  adult  defendants 
in  the  second  cause  were  restrained  from  receiving  the  dividend^  on  certain 
sams  of  stock  standing  in  trust  in  the  cause  oi  Ansdell  v.  Ansdell^  the  Lord 
Chancellor  directed  an  issue  for  the  purpose  of  trying  whether  a  person  named 
Heory  Gulling  Isaac,  through  whom  the  defendants  the  Ansdells  derived 
their  title,  Wcis  born  before  or  after  the  marriage  of  his  reputed  parents. 

Upon  the  trial  of  the  issue,  the  jury  found  a  verdict  for  Lyon  Gompertz,  the 
plaintiff*  in  the  second  suit,  and  thereby  in  effect  declared,  that  Henry  Gull- 
ing Isaac  was  illegitimate.  The  defendants  in  that  suit,  who  had 
beea  *the  plaintiffs  in  the  issue,  thereupon  moved,  before  the  Lord  [M60J 
Chancellor,  for  a  new  trial ;  but  his  lordship  expressed  himself  sat- 
i^6sd  with  the  verdict,  and  refused  the  motion  with  costs.  In  consequence 
of  certain  facts  which  came  out  in  the  course  of  the  discussion  upon  that  oc- 
casion, and  which  gave  rise  to  a  strong  suspicion  that  gross  fraud  and  deceit 
had  been  practiced  by  persons  connected  with  the  suit  of  Ansdell  v.  Ansdell^ 
for  the  purpose  of  getting  out  of  court  a  part  of  the  funds  in  contest,  his  lord- 
ship, at  the  sa*ne  time,  directed  that  all  the  papers  in  these  causes  should  be 
laid  before  the  Attorney  General,  with  a  view  to  his  considering  whether  any 
criminal  proceedings  should  be  instituted  with  reference  to  such  fraud. 

In  Hilary  term,  1838,  an  ex  officio  information  in  the  Court  of  Queen's 
Bench  W9S  filed  by  the  Attorney  General  against  the  defendants  William 
Ansdell  and  Harriet  his  wife,  and  George  Ansdell  and  Maria  his  wife,  and 
also  against  three  other  persons  of  the  names  of  Dean,  Grant,  and  Slade,  in 
which  they  were  all  charged  with  conspiring  to  defraud  the  plaintiff  Gom- 

[3]  CUrh  ?.  Cifrt,  Cr.  &  Ph  154.     Rawton  y.  Samuel^  id.  161.    Jones  y.  Mouop,  3  Hare,  568. 
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pertz  of  tbe  funds  in  the  Court  of  Chancery  to  which  he  was  entitled,  and 
also  to  deceive  the  officers  of  the  court. 

This  information,  which  was  tried  before  Lord  Denman  and  a  special  jury 
on  the  20th,  2l8t,  22d,  23rd,  and  24th  days  of  June,  1838,a^ain,  necessarily 
though  collaterally,  raised  the  question  of  Henry  Gulling  Isaac's  legitimacy, 
and  the  title  of  the  Ansdells  as  depending  upon  that  fact ;  and  in  support  of 
the  affirmative  of  the  proposition,  some  additional  evidence,  which  had  not 
been  admitted  upon  the  trial  of  the  issue,  was  brought  forward  by  the  defen- 
dants in  the  information,  to  assist  their  defence. 
{*451]  •The  Lord  Chief  Justice  having  told  the  jury,  in  his  address  to 
them,  that  it  was  necessary  they  should  find  a  distinct  verdict  both 
AS  to  the  question  of  legitimacy  and  as  to  the  conspiracy,  the  jury,  by  their 
verdict,  found  that  Henry  Gulling  Isaac  was  legitimate,  and  they  acquitted 
all  the  defendants,  with  the  exception  of  Dean  and  ^Slade ;  in  whose  favor, 
however,  a  verdict  of  acquittal  was  also  eventually  directed  to  be  recorded, 

In  consequence  of  the  result  of  the  ex  officio  information,  the  defendants, 
the  Ansdells,  renewed  their  application,  before  the  Lord  Chancellor,  fop 
another  issue,  to  try  the  legitin^^cy  of  Henry  Gulling  Isaac.  Upon  that  ap- 
plication, his  lordship  said  he  could  not  look  at  the  verdict  upon  the  infor- 
mation as  a  verdict  in  the  oaiise,  although  it  might  be  a  ground  for  inducing 
the  court  to  put  the  matter  in  a  train  for  further  inquiry  at  a  proper  stage ; 
and  his  lordship  directed  the  motion  to  stand*  over,  with  a  view  to  see  that 
the  plaintiff  in  Oompertz  v.  Ansdell  prosecuted  the  cause  with  due  diligence 
in  order  to  bring  it  to  a  hearing,  and  gave  the  parties  liberty  to  ap])ly. 

Accordingly,  the  parti0S  in  the  cause  of  Oomperls  v.  Ansdell^  proceeded 
regularly  with  the  suit,  and  both  of  them  went  at  large  into  evidence  in  sup- 
port of  their  respective  cases, 

The  great  bulk  of  the  evidence,  taken  on  behalf  of  the  defendants,  consist- 
ed of  the  depositions  of  persons  who  had  been  examined  on  the  trial  of  the 
former  issue;  but  some  part  of  it  also  consisted  of  entries  in  the  journals  and 
professional  account  books  kept  by  certain  medical  men,  who  hcid  attended 
the  mother  of  Henry  Gulling  Isaac  at  or  alpout  the  time  of  his  sup- 
f*452]  posed  birth,  and  of  the  testin^ony  of  some  further  witnesses,  •\v!iich 
evidence  had  either  not  been  tendered,  or  had  been  rejected  by  the 
learned  judge  before  whom  the  issue  was  tried.' 

The  cause  of  Gompertz  v.  Ansdell  having  now  come  on  to  be  heard,  it 
was  contended  for  the  plaintiff  that  the  course  followed  by  the  defendants  in 
going  into  evidence  upon  the  case,  after  the  finding  of  the  jury  against 
ihem — a  finding  with  which  the  court  had  declared  itself  entirely  satis- 
fied— was  altogether  unprecedented  and  contrary  to  practice ;  and  that  the 
verdict,  not  having  been  disturbed,  mqst  be  considered  as  final  and  conclu- 
/sive  between  the  parties.  There  was  nothing,  besides,  in  the  additional  evi- 
dence which  could  fnjse  a  reasonable  doubt  as  to  the  correctness  of  the  for- 
iner  verdict,  or  lead  the  court  to  distrust  thjs  spundness  of  tbe  conclusion  at 
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which  it  bad  arrived  upon  the  motion  for  a  new  trial.  Under  such  circum-^ 
stances,  to  direct  another  issue  would  be  merely  to  prolong  an  expensive  and 
Tezatious  litigation,  without  any  chance  of  a  different  result. 

On  the  other  band,  it  was  argued,  that  there  was  no  principle  of  equity  or 
nile  of  practice  which  precluded  the  defendants  from  the  course  which  they 
had  taken.  The  former  issue  was  merely  preliminary,  and  intended  to  as- 
sist the  court  in  arriving  ultimately  at  a  safe  conclusion  ;  but  the  hearing 
vas  the  time  at  which  the  parties  were  expected,  and  indeed  bound,  to  estab^ 
lish  the  cases  which  they  respectively  set  up  by  the  best  evidence  in  their 
power.  And  here  the  defendants,  who  had  availed  themselves  of  all  the 
lights  afforded  by  the  former  trial  and  the  subsequent  proceedings,  to  disco- 
ver and  bring  forward  further  evidence  tending  materially  to  support  their 
title,  were  not  to  be  prejudiced,  and  certainly  not  concluded,  by  the  result  of 
the  interlocutory  inquiry.  The  additional  evidenqd  since  obtained, 
and  'now  submitted  for  the  first  time  to  the  court,  was  of  so  impor-  [*453] 
tanta  kind  as,  if  it  did  not' entitle  the  defendants  (which  they  contend- 
ed that  it  di<j)  to  an  immediate  decree  in  their  favor,  atany  rate  made  it  Im- 
perative on  the  court  to  send  the  question  to  another  jury,  before  whom  the 
facts  might  be  thoroughly  investigated,  with  all  the  advantages  to  be  derived 
from  the  new  matter  which  the  industry  of  the  defendants  had  enabled  them 
^  to  adduce. 

I 

Mr.  Serjt.  BompaSj  Mr.  Wigram^  and  Mn  Richards^  for  the  plaintiff 
GompertE, 

Mr.  Tinney^  Mn  Stuart,  Mr.  Halcombe^  and  Mr.  Parry,  and  Mr.  Erie 
and  Mn  CaUins,  for  the  different  defendants. 


1840 :  Jinn.  13. — The  Lord  Chancellor  : — This  case  came  before  me 
&t  the  bearing  under  very  peculiar  circumstances. 

Upon  an  interlocutory  application,  an  issue  was  directed  to  try  whether 
Henry  Gulling  Isaac  was  the  legitimate  son  of  Joseph  Isaac.  Now  to  direct 
an  issge  of  fact  upon  an  interlocutory  application  is  a  very  common  proceed- 
ing in  this  court ;  and,  generally  speaking,  such  an  issue  is  conclusive  be- 
tween the  parties ;  for  persons  who  have  had  ample  opportunity  of  bringing 
before  a  jury  such  evidence  as  they  may  think  material  to  their  6ase,  are  gen* 
erally  satisfied  with  the  result ;  at  least  if  the  result  of  the  investigation  be- 
fore the  jury  be  such  as  not  to  lead  to  an  order  for  a  new  trial. 

In  the  present  ctise,  however,  the  defendants,  going  on  with  their 
cause,  went  into  evidence,  as  unquestionably  *they  had  a  right  to  do,  [M54] 
on  the  same  matter  of  fact  on  which  the  issue  had  been  directed ; 
and  they  have  brought  on  the  cause  to  a  hearing,  no  doubt  with  the  burden 
of  the  finding  of  the  jury  against  them,  but  laying  also  before  the  court  such 
other  facts  as,  upon  the  bearing,  they  have  been  able  to  adduce  by  way  of 
evidence. 

Now  that  the  verdict  founded  on  the  interlocutory  application  is  not  con- 
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elusive— conclusive  in  point  of  law  it  cannot  be — but  conclusive,  I  mean,  ac- 
cording to  the  practice  of  this  court,  I  apprehend  is  free  from  all  doubt.  It 
is  a  matter  of  extreme  importance,  undoubtedly,  in  any  subsequent  investiga- 
tion ;  but  it  is  merely  that  which  it  would  be  at  law ;  namely,  a  matter  of 
evidence,  but  not  conclusive  evidence,  between  the  parties.  Of  necessity > 
therefore,  the  defendants  here  were  at  liberty  to  go  into  the  case  which  they 
had  made,  and,  if  possible,  to  raise  sufficient  doubt  in  the  mind  of  the  court 
as  to  whether  the  result  of  the  former  investigation  had  been  so  satisfactory 
as  to  justify  the  court  in  acting  upon  that  finding  and  that  result,  without 
additional  and  further  investigation.  It  is  obvious  that  this  course  of  pro- 
ceeding is  open  to  very  grave  objection  and  to  very  great  danger ;  and  it  will 
deserve  the  consideration  of  those  before  whom  similar  causes  may  come  in 
future— certainly,  if  any  such  cause  should  come  before  me,  I  shall  give  it 
my  most  serious  consideration  before  directing  any  issue  on  an  interlocutory 
application, — whether  such  an  issue  should  be  directed  without  putting  the 
parties  to  an  undertaking  to  abide  by  the  result. 

The  mere  circumstance  of  an  issue  being  necessary  to  enable  the  court  to 
deal  with  the  interlocutory  application  is  of  itself  sufficient  to  sup- 
[M56]  port  an  order  for  an  *injunction,  until  the  parties  shall  be  in  a  situa- 
tion to  try  the  facts.  A  plaintiff  can  very  seldom,  if  ever, — indeed  I 
I  know  not  that  he  can  ever — be  in  a  situation  to  render  it  necessary  for  him 
to  ask  for  such  an  issue.  The  doubt  which  directs  and  is  the  ground  of  such 
an  issue  assumes  that  it  would  be  sufficient  for  his  purpose.  On  the  other 
hand,  the  defendant  may  be  very  deeply  interested  in  having  what  he  asserts 
to  be  his  rights  not  interfered  with,  without  the  opportunity,  at  the  earliest 
possible  moment,  of  having  those  rights  put  into  a  course  of  investigation  and 
trial ;  and  the  defendant,  therefore,  can  never  complain  that  the  option  is  ten- 
dered to  him  of  submitting  to  have  his  rights,  if  they  do  exist,  suispended  by 
an  injunction,  or  of  proceeding  to  an  immediate  trial,  undertaking  that  the  re- 
sult of  that  trial,  subject  to  the  jurisdiction  of  the  court  as  to  any  application 
for  a  new  trial,  shall  be  conclusive  upon  the  rights  of  the  parties.  As  at  pre- 
sent advised,  and  according  to  the  opinion  I  at  present  entertain,  it  will  be 
very  difficult  to  induce  me,  after  the  experience  I  have  had  in  this  cause,  to 
direct  any  issue  on  interlocutory  application,  without  calling  on  the  defendant 
to  treat  the  result  as  conclusive  of  the  case  on  the  matter  of  fact. 

That,  however,  was  not  the  course  adopted  in  this  instance.  The  issue 
went  to  trial  in  the  ordinary  way,  without  any  such  undertaking  being  given 
on  either  side ;  a  circumstance  which,  of  course,  made  it  competent,  and  in- 
deed necessary,  for  both  parties,  if  they  wished  at  all  to  bring  before  the 
court  a  different  view  of  the  case  from  that  which  the  court  had  the  oppor- 
tunity of  considering  on  the  former  proceeding,  to  go  into  new  evidence  as 

to  matters  of  fact  upon  the  question  in  contest  between  them. 
[•456]        •Now  if  those  matters  of  fact  had  been  varied  only  by  bringing 
other  witnesses  to  give  similar  evidence  to  that  which  had  been 
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given  before  the  former  jury,  in  all  probability  I  should  not  have  thought 
that  the  case  was  one  in  which  sufficient  doubt  had  been  raised  of  the  propri- 
ety of  the  former  verdict,  to  render  it  my  duty  to  send  it  to  a  further  inquiry. 
This  observation  I  make  particularly  with  reference  to  the  danger  to  which 
I  have  already  adverted.  But  there  are  certain  matters  of  evidence  now 
prodticed  which  were  not  submitted  to  me  before,  and  which  were  not 
submitted  to  the  jury  before,  and  which  not  only  appear  to  me  to  be  en- 
titled to  considerable  attention,  but  which  may  also  have  considerable  effect 
in  enablins^  the  jury  to  come  to  a  satisfactory  conclusion  asto  the  degree  of 
credit  which  is  due  to  several  parts  of  the  oral  testimony.  The  case,  as  it  is 
now  presented,  has  never  been  presented  to  a  jury.  The  jury  have  found  a 
verdict  on  the  cose  then  presented  ;  but  the  case  before  me  is  so  far  varied 
by  the  additional  evidence  which  has  beien  since  adduced,  that  I  cannot  say, 
there  has  been  a  finding  by  a  jury  on  the  case  as  it  now  exists. 

That  the  question  is  one  which  this  court  would,  as  a  matter  of  course, 
send  to  a  jury,  if  there  had  not  been  the  verdict  in  the  interlocutory  issue,  is 
beyond  all  doubt ;  although  at  the  bar,  in  the  eagerness  of  argument,  coun- 
«el  have  suggested,  that  the  case  was  so  clear  that  I  should  now  be  in  a  situ- 
ation to  decide  upon  it  against  the  verdict  which  has  been  found.  But  no 
course  of  practice  shows  that,  in  a  question  of  this  sort,  the  court  ever  does 
take  upon  itself  to  act  without  the  intervention  of  a  jury ;  the  result  being 
altc^ther  dependent  on  the  credit  due  to  the  evidence,  which,  taking  it  even 
in  the  most  favorable  view  for  the  party  on  whose  behalf  it  is  pro- 
duced, is  a  matter  of  serious  consideration,  to  be  'determined  by  a  [M57] 
jnry,  with  all  the  advantages  which  a  jury,  with  the  assistance  of  a 
judge,  enjoys,  and  of  which  this  court  is  destitute. 

The  sole  question,  therefore,  which,  on  reviewing  the  proceedings  in  this 
cause,  and  the  evidence  now  laid  before  me,  I  have  had  to  consider,  is,  not 
whether  there  was  a  case  for  an  issue,  if  I  had  been  now  at  the  hearing, 
without  having  had  any  previous  trial ;  but  whether  the  new  evidence  laid 
before  me  is  such  as  to  render  it  my  duty  not  to  conclude  the  parties  by  the 
Terdict  which  has  been  had  on  evidence,  in  my  opinion,  differing  in  many 
lespects  from  that  which  the  jury  had  before  them  on  the  former  trial.  And 
upon  the  whole,  as  I  cannot  satisfy  myself  that  the  verdict  upon  another 
trial  will  be  necessarily  the  same  as  that  which  it  was  upon  the  former  state 
of  the  evidence — although  I  greatly  regret  that  the  former  order  was  not 
such  as  to  make  the  result  binding  on  the  parties,  as,  in  point  of  form,  it 
certainly  was  not — and  looking  to  the  evidence,  and  giving  all  due  weight 
to  the  verdict  which  has  been  obtained  on  the  one  side,  and  to  the  evidence 
now  adduced  on  the  other,  I  think  I  should  run  the  risk,  at  least,  of  miscar- 
rying in  the  adjudication  of  property  of  very  great  magnitude,  if  1  did  not 
aeod  this  case  to  be  again  submitted  to  the  investigation  of  a  jury. 

Hawing  stated  the  grounds  on  which  I  think  a  new  trial  must  be  had, 
mmely,  that  there  has  been  no  verdict  on  the  case  as  now  presented,  I  should 
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have  contented  myself  with  saying  thus  much,  were  it  not  that  some  obser* 
vations  have  been  thrown  out  at  the  bar,  which  rendered  it  impossible  for 

me  to  leave  the  case  without  adding  one  further  remark  which  I  make 
[M5S]    only  to  guard  against  an  inference  which  possibly  might  ^otherwise 

be  drawn.  Observations  were  thrown  out  which  I  did  not,  for  my 
own  part,  consider  to  be  at  all  material  to  the  present  question,  I  mean  with 
respect  to  the  course  of  the  summing  up  of  the  learned  judge  at  tlie  former 
trial,  and  with  respect  to  what  subsequently  passed  in  this  court  on  my  re- 
fusing the  application  for  a  new  trial.  Now  1  beg  it  may  be  distinctly  under* 
stood,  that  I  do  not  direct  a  new  trial  upon  any  such  grounds.  On  review^ 
ing  the  proceedings  at  law,  and  reconsidering  the  proceedings  in  the  case  as 
it  afterwards  came  before  me — I  am  not  now  adverting  to  any  particular  ex* 
pressions  that  may  have  fallen  from  the  learned  judge  or  from  myself — but 
on  reviewing  those  proceedings  generally,  I  think  both  the  one  and  the  other 
were  entirely  proper ;  and  if  the  case  came  again  to  be  presented  to  me  on 
the  same  facts  that  were  presented  to  me  before,  I  should  adopt  precisely  the 
same  course.  The  strength  of  the  case  of  those  who  ask  for  a  further  invest 
ligation  depends,  not  upon  showing  that  the  former  proceedings  were  erro- 
neous— I  think  they  were  not  so — but  on  showing  that  the  case  now  pre- 
sented is  different  from  that  which  was  before  presented  to  the  court! 

The  case  will  therefore  go  to  a  trial, — I  do  not  call  it  a  new  trial,  but  an- 
other trial  of  the  same  issue,  directed  on  the  hearing, — without  any  prejudice 
thrown  upon  the  former  proceeding  by  anything  which  has  passed  on  the 
present  occasion.  Of  course,  the  verdict  will  have  such  effect  as  at  law  il 
ought  to  have ;  and  it  will  have  neither  more  nor  less,  in  consequence  of  any 
thing  that  has  fallen  from  me.  The  issue  will  be  in  the  same  words  as  it 
was  before. 


The  issue  was  tried  at  the  spring  assizes  for  the  county  of  Devon^ 
[•4S9]^   before  Mr.  Justice  Coltman  and  a  special  j«ry,  ♦on  the  20th,  21st, 
23d,  24th,  and  25th  days  of  March,  1840,  when  a  verdict  was  found 
in  favor  of  the  legitimacy  of  Henry  Gulling  Isaac. 


A  motion  was  afterwards  made  before  the  Lord  Chancellor  for  a  new  trial, 
and  his  lordship  granted  the  application.  That  trial  has  not  yet  (March, 
1841)  taken  place  [1] 

[1]  In  a  case  in  which  a  qntsUon  arose  as  to  the  rah'Jity  of  a  niarr!a^#,  which  Was  upon  an  in- 
terlocntory  applieation  referred  to  a  master  to  inquire  and  report  npon,  ShadWell,  V.  C.  said  i  <*The  er- 
der  of  June,  1839,  by  which  the  master  was  directed  to  inqoire  into  and  report  as  t^tbe  validity  of  the 
several  marria|^es^  was  made  under  these  circumstances.  An  infant's  bill  had  been  filed ;  and  then 
a  bill  of  revivor  and  supplement  was  filed,  in  which  the  infant  described  herself  as  the  wife  of 
S.  W.  Obvicusly  therefore  It  was  necessary  to  know  whether  she  did  finstahi  that  character  or 
not.  Independently  of  any  question  about  property,  the  court  must  know  whether  the  rnfant  hav 
the  character  in  which  she  professes  to  sue.  Thus,  in  Mr.  Bowes's  case,  (2  J.  &  W.  541,)  where 
that  gentlemen  thought  proper  to  file  a  bill  stating  himself  to  be  Earl  of  Strathmoroi  Lord  £ldoa 
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^Between  John  Wood,  Thomas  Philpot  Wood,  Thomas  Bur-    ['460] 
TON  Lucas,  Bernard  Maynard  Lucas,  and  Eliza  his  Wife, 
(formerly  Eliza  Wood,)  by  herllasband  and  next  Friend,  the  said  Ber- 
nard M.  Lucas,  Plaintiffs ;  6rnc^  Thomas  White,  Defendant. 

1S3S:  December?,  8.     1839:  January  17. 

A  ifstfttor,  by  his  will  after  disposing  of  three  one-fifths  of  his  residuary  real  and  pergonal  estate, 
pare  another  ooe-fiah  in  trust  for  his  son  VVillidm  and  his  children  ;  and  the  remaining  one 
tilth  10  tmst  for  his  daughter  till  twenty -five  or  marriage  ;  with  a  direction,  that  if  she  married 
aad«r  thai  n^e,  her  fifth  uhould  be  conveyed  and  settled  up3n  the  trusts  therein  mentioned  ;  and 
he  gave  the  trustees  a  general  power  of  sale  during  the  cjntinuance  of  the  trusts  thereby  repos- 
ed iu  them  William  survived  the  testator,  and  died,  leaving  infitnt  children ;  and,  upon  the 
daughter's  marriage  under  twenty-five,  a  settlement  was  executed,  which,  reciting  that  no  part 
ofibe  redl  estate  had  been  sold,  though  it  was  intended  that  the  same  should  be  sold  under  the 
power  contained  in  the  will,  assigned  to  trustees,  their  executor),  «fcc.  all  the  daughter's  share  of 
the  moneys  to  be  produced  by  the  sale  of  the  real  estate,  upon  certain  trusts  in  favor  of  her  io- 
teaded  husband,  herself,  and  her  issue: 

Held,  as  to  William's  fifth,  that  the  power  of  sale  under  the  will  continued  after  his  death •{  and 
that,  although,  as  to  the  daughter's  fifth,  the  power  had  determiued  upon  her  marriage,  yet  the 
settlement  created  a  oew  power  of  sale  by  implication. 

Whatever  objections  may  exist  to  an  indefinite  power  of  sale,  on  the  ground  of  its  tending  to  a  per- 
petaity,such  objections,  if  any,  will  not  prevent  the  valid  exercise  of  the  power  during  the  con- 
tinosDce  of  limitations  which  are  within  the  prescribed  legal  limits ;  Se/nbte. 

To  a  coumou  bill  for  the  specific  performance  of  a  contract  of  sale,  the  parties  to  the  contract  are 
the  only  proper  parties. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls. 

The  facts  of  the  case,  together  with  ihe  substance  of  the  will  and  marriage 

isid  that  it  was  absolutely  necessary  before  the  case  proceeded,  to  have  that  fact  ascertained  ; 
aad  accordingly  his  lordship  directed  that  proceedings  should  be  taken  iu  the  House  of  Lords  for 
the  porpoee  of  determining  that  question.     Besides  there  was  another  reason  whieh  induced  me  to 
dirpcL  the  reference,  and  that  was,  that  where  the  court  sees  that  there  is  a  question  which  must 
be  determined  sooner  or  later,  it  has  thought  it  right  to  direct  an  interlocutory  proceeding,  in  the 
fint  iostaoce,  which  will  have  the  effect  of  determining  the  question.     That  was  the  course  adopt- 
ed by  Lord  Eldon  in  Oolden  v.  Ulyate,  [not  reported  ]  The  circumstances  of  that  case  were  as  foU 
iovs:  the  plaintiff  claimed  to  be  the  next  of  kin  of  an  intestate,  and  filed  a  bill  for  an  account  of 
the  iotestate's  estate.     The  defendant  insisted  that  the  plaiuliif  was  illegitimate.     Upon  a  motion 
beiog  made  for  a  receiver,  in  1809,  his  lordship  directed  an  issue  to  try  the  question  of  legitimacy, 
aiiboQgb  it  was  strongly  urged  that  the  court  was  acting  irregularly,  and  ought  not  to  direct 
iich  a  question  to  be  tried  until  the  hearing.    But  Lord  Eldon  said  that  the  question  must  be  tried 
fooner  or  later,  and  that  he  would  not  wait  until  the  hearing,  but  would  direct  the  issue  in  the  first 
io^iance.'*  On  the  case  in  the  text  being  urged ,  the  Vice-Chancellor  observed  :  "  I  have  no  doubt  that 
K  was  right  in  Gomperix  v.  Antdell  to  direct  at  the  hearing,  that  the  issue  granted  on  the  interlocuto- 
ry application  should  be  tried  over  again.  But  in  Odden  v.  Ulyate,  Lord  CIdon.  in  1811,  refused  a 
motion  for  a  new  trial ;  and  when  the  eause  was  heard  iu  1820,  the  defendant  asked  for  another 
t«oe,  but  his  lordship  n^fused   to  grant  it ;  so  that  he  abided  hi:naelf,  and  mtde  the  parties  abide 
by  the  verdict  found  on  the  trial  of  an  issue  directed  on  an  interlocutory  application.  If  the  order  of 
Jane,  18.39.  was  wrong,  why  wasitnot  appealed  from?"  And  subsequently  the  Vice-Chancellor  says; 
"  Now  it  certainly  was  held  by  Lord  Eldon  iu  Golden  v.  UlyaiCt  (a  case  which  I  mentioned  before 
tnd  in  which  I  was  counsel,)  that  when  the  court  sees  that  there  is  a  question  which  must  be  de- 
cidrd  sooner  or  later,  it  may,  on  an  interlocutory  application,  direct  either  an  issue  or  an  inquiry, 
for  :be  purpoM  of  determining  that  questiou ;  and  iu  this  case  I  do  think  it  necessary,  for  the  pur. 
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settlement,  upon  which  the  question  arose,  are  shortly  stated  in  the  report 
upon  the  hearing  of  the  cause  at  the  Rolls  ;(a)  but  the  line  of  argument  which 

was  taken  on  the  appeal, and  which  the  Lord  Chancellor  subsequent- 
[•461]    ly  took  occasion  to  •consider  and  discuss  m  his  judgment,  renders  it 

desirable  that  the  case  should  be  re-stated,  and  the  instruments  set 
out  somewhat  more  at  large. 

John  Wood,  the  testator  in  the  cause,  by  his  will,  bearing  date  the  2d  of 
May,  1816,  and  duly  executed  and  attested  to  pass  freehold  estate  after 
making  certain  specific  and  pecuniary  bequests,  devised  to  his  wife  Ann 
Wood,  for  her  life  or  widowhood,  a  messuage  or  dwelling  house,  and  other 
hereditaments  therein  mentioned ;  and  as  to  the  said  messuage  and  heredita- 

pose  of  going  on  with  these  causes,  that  the  court  should  kuow  ia  what  character  the  lady  stand*. 
It  has  been  said  that  my  opinion  on  thi«  point  differs  from  that  which  the  Lord  Chancellor  expresv 
ed  in  a  recent  case.    But  if  so  I  am  borne  out  by  the  authority  of  Lord  Eldon,  upon  which  I  have 
often  acted  in  this  court ;  and  I  am  not  aware  that  any  decision  of  mine  upon  the  point  has  been 
ever  appealed  from,     i  think  that  an  end  ought  to  be  put  to  the  question  as  soon  as  possible."  Kent 
▼.  BuTgt89^  (1840,)  11  Sim.  361,371,372,  377.    In  a  subsequent  case  (Jan.  and  Feb.  1842,) 
Wigram,  V.  C.  expressed  himself  strongly  in  favor  of  an  early  trial  of  questions  which  must  ulti- 
mately be  tried.    *'  I  agree  in  the  suggestion  of  the  Real  PropeKy  Commissioners,  that  where  a 
case  must  be  determined  by  a  court  of  law,  it  is  better  that  the  trial  should  be  directed  as  soon  at 
the  IsHue  is  joined  between  the  parties,  although  possibly  there  may  have  been  some  evidence  to  be 
gone  into  in  this  court ;  otherwise,  the  devisee  goes  into  evidence  which,  if  disputed,  turns  out  to 
bq  an  useless  expense,  productive  not  only  of  delay,  but  often  of  very  serious  mischief.    In  addition 
to  this,  the  value  of  the  evidence  is  usually  lessened  by  subjecting  witnesses  to  repeated  examina- 
tions.   The  case  of  Oompertx  v.  Antdell  was  a  strong  illustration  of  the  inconvenieoce  of  the  com- 
mon rule.*'  Whitaker  v.  Netoman,  2  Hare,  302.  In  a  still  later  case  (March,*l643}  in  which  an  issae 
had  been  directed  on  motion  and  before  hearing,  Vice-chancellor  Wigram  again  expressed  his  view 
of  the  subject  as  follows :  "  The  effect  of  an  issue  directed  upon  an  interlocutory  proceeding  is  not 
necessarily  to  conclude  the  parties  upon  the  fact  to  which  the  issue  relates.    The  parties,  ooless 
bound  by  any  special  undertaking  (which  Lord  Cottenhami  in  Gompertx  v.  AntdtU  seems  to 
consider  that  it  would  be  proper  to  require,)  may  enter  into  evidence  in  this  court  for  the  purpose 
of  supporting  or  displacing  the  facts  found  upon  the  trial  of  the  issue.    The  course  taken  in  (Toia- 
pertz  v.  Ansdell  hhows  that  an  issue  so  directed  is  not  necessarily  final.    In  that  case  it  was  left 
oiMsn  to  this  consideration — that  the  issue  might  have  been  directed  exclusively  for  the  purpoee  of 
determining  the  motion,  and  not  with  the  view  of  laying  once  for  all,  foundation  for  the  judgment 
of  the  court  at  the  hearing.     But  in  thiri  caae  there  is  no  doubt  as  to  the  object  of  the  issues;  it 
could  only  be  with  a  view  to  the  ultimate  decision  of  the  question  in  the  cause.    The  issues  have 
been  tried,  and  the  defendauts  admit,  or  at  least  do  not  now  question  the  propriety  of  the  verdict* 
I  must  in  such  circumstances,  treat  the  issues  as  having  the  same  efiect  as  if  they  had  been  direct- 
ed by  the  decree  at  the  hearing  of  the  cause."     The  decree  was  for  the  plaintiff  upon  the  verdict 
in  his  favor.     Lewi*  v.  Thowa9,  3  Hare,  26,  32.  And  again  in  a  still  more  recent  case  (May  and 
June,  1844,  cited  supra,  p.  437,  n.  3,  for  another  purpose)  Wigram,  V.  C.  said  ;  "  That  with  regard 
to  directing  an  issue  upon  an  interlocutory  application,  he  understood  the  rule  to  be  clearly  laid 
down  by  Lord  Eldon,  that  if  the  court  could   plaiuly  see  what  the  issue  in  the  case  w&i,it  raifht 
properly  direct  that  issue  to  be  tried  ;  but  it  could  not  do  so,  if  there  was  any  doubt  of  what  the 
Issue  might  be.    It  was  true,  that  until  the  answer  was  put  in,  the  issue  was  not  raised  upon  the 
pleadings ;  but  in  this  case  the  whole  question  had  been  fully  brought  before  the  court  upon  the 
affidavits,  and  had  been  amply  discussed,  so  that  the  points  in  dispute  were  sufficiently  and  dittinct* 
ly  raised  :  he  therefore  saw  no  objection,  either  ia  form  or  substance,  to  directing  an  iasue."   Cory 
V.  The  Yarmouth  j-  NLrwich  Rauway  Co.  3  Hare,  593,  G07. 
(s)  2  Keen,  664. 
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meats,  from  and  immediately  after  her  decease  or  second  marriage,  and  as 
to  all  other  his  messuages,  lands,  tenements,  and  real  estate,  and  all  and  sin« 
golar  his  personal  estate,  after  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  legacies,  and  charged  with  a  certain  annuity  to  his  wife,  the 
testator  gave,  devised,  and  bequeathed  the  same,  according  to  the  respective 
natures  thereof,  and  subject  as  aforesaid,  as  follows,  that  is  to  say  ^  one  full, 
equals  undivided  fifth  part  or  share  (the  whole  into  five  equal  parts  or  shares 
to  be  divided)  of  and  iu  such  real  and  personal  estates,  unto  his  son  John 
Wood,  his  heirs,  executors,  administrators,  and  assigns,  for  ever :  one  other 
like  equal  undivided  fifth  part  or  share  thereof  unto  his  son  Henry  Wood,  his 
heirs,  executors,  &c. :  one  other  like  equal  undivided  fifth  part  or  share  there- 
of unto  his  son  Thomas  Philpot  Wood,  his  heirs,  executors,  &c. :  one  other 
like  equal  undivided  fifth  part  or  share  thereof  unto  his  said  sons  John  Wood 
tnd  Henry  Wood,  their  heirs,  executors,  &c.,  upon  trust  that  tliey,  or  the 
snrvivor  of  them,  &c.,  should  pay  the  yearly  rents,  dividends,  and  produce 
thereof  unto  his  (the  testator's)  son  William  Wood,  and  his  assigns,  for  his 
life,  and  from  and  immediately  after  his  decease,  should  convey  and 
assign  the  said  last  mentioned  one-fifth  part  or  share  *unto  all  and  [M62] 
every  the  chHd  and  children  of  his  said  son  William  Wood,  there- 
after to  be  born,  as  tenants  in  common,  and  not  as  joint  tenants,  and  equally 
to  be  divided  between  and  amongst  them  (if  more  than  one)  share  and  share 
alike,  and  their  respective  heirs,  executors,  administrators  and  assigns.  And  the 
testator  thereby  provided  and  declared  that,  in  case  any  one  or  more  of  such 
children  should  depart  this  life  under  the  age  of  twenty-one  years,  without  leav- 
ing issue,  then  the  part  or  share,  or  parts  or  shares,  of  him,  her,  or  them  so 
dym?,  of  and  in  the  said  one-fifth  part  or  share,  should  go  and  be  conveyed  and 
assigned  unto  the  survivors  or  others,  or  survivor  or  other,  of  such  children, 
as  tenants  in  common,  and  not  as  joint  tenants,  and  equally  to  be  divided 
bettveen  and  amongst  them,  (if  more  than  one,)  share  and  share  alike,  and 
their,  his,  or  her  respective  heirs,  executors,  administrators,  and  assigns ;  and 
iu  case  all  such  children  should  depart  this  life  under  the  age  of  twenty-one 
years  without  leaving  issue,  or  in  case  the  testator's  said  son  William  Wood 
should  have  no  child  or  children,  then  he  gave,  devised,  and  bequeathed  the 
said  last  mentioned  one-fifth  part  or  share  unto  his  said  sons  John  Wood, 
Ut^ory  Wood,  and  Thomas  Philpot  Wood,  and  his  daughter  Eliza  Lucas,  then 
Ehza  Wood,  as  tenants  in  common,  and  not  as  joint  tenants,  and  equally  to  be 
divided  between  and  amongst  them,  share  and  share  alike,  for  the  like  estates, 
aud  the  port,  or  share  of  his  said  daughter  Eliza  to  be  upon  the  like  trusts  and 
suhject  to  the  like  provisoes  and  declarations,  as  were  thereinbefore  and 
thereinafter  by  him  given  and  declared  of  and  concerning  the  original  fifth 
p<iris  or  stKires  of  his  said  sous  John  Wood,  Henry  Wood,  and  Thomas  Phil- 
pot  Wood,  and  his  said  daughter  Eliza  Wood  res|)ectively,  of  his  said  real 
aud  personal  estutes. 
*Aud  the  testator  gave,  devised^  and  bequeathed  the  remaining    [*463J 
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undivided  one-fifth  part  or  share  of  his  said  real  and  personal  estates  nnto 
his  said  sous,  John  Wood  and  Henry  Wood,  their  heirs,  executors,  &c., 
upon  trust  that  they  or  the  survivor  of  them,  &c.  should,  with  the  advice 
and  concurrence  of  his  said  wife  Ann  Wood,  if  she  should  be  living,  pay 
and  apply  the  yearly  rents,  issues,  and  produce  of  the  said  last  mentioned 
oi^e-fifih  part  or  share,  for  and  towards  the  maintenance,  education,  and  sup* 
port  of  his  daus[hter  Eliza,  until  she  should  attain  the  age  of  twenty-five 
years,  or  be  married,  which  should  first  happen  ;  and  immediately  upon  her 
attaining  the  age  of  twenty-five  years,  if  she  should  then  be  unmarried, 
should  convey  and  assign  the  said  last  mentioned  one  fifth  part  or  share  unto 
his  said  daughter,  her  heirs,  executors,  &c. ;  but  in  case  his  said  daughter 
should  marry  before  she  should  attain  that  age,  then  upon  trust  that  his 
said  trustees  or  the  survivor  of  them,  &c.  should,  immediately  after  sucii 
marriage,  with  such  advice  and  concurrence  as  aforesaid,  convey,  assign, 
and  settle  all  or  such  reasonable  part  or  parts  of  the  said  last  mentioned  one- 
fifth  part  or  share  as  they  or  he,  with  such  advice  and  concurrence  as  afore- 
said, should  deem  proper  and  expedient,  to  such  uses,  upon  such  trusts,  and 
to  and  for  such  intents  and  purposes,  for  the  benefit  of  his  said  daughter  and 
her  issue,  and  with  such  reasonable  estates  and  interests  in  favor  of  any  per- 
son or  persons  with  whom  she  might  intermarry,  as  they  or  he,  with  such 
advice  and  concurrence  as  aforesaid,  should  deem  proper  and  expedient ; 
and  should  convey  and  assign  the  residue  or  remainder  of  such  one-fifth 
part  or  share  (if  any)  unto  his  said  daughter,  her  heirs,  executors,  &^.,  or 
nnto  such  person  or  persons,  and  for  such  estate  or  estates,  interest  or  inte- 
rests, as  she  or  they  should  by  any  writing  or  writings,  under  her  or  their 
hand  and  seal,  or  hands  and  seals,  direct  or  appoint.    And  the  testa- 
[M64J    tor  by  his  will  ^further  provided,  that  in  case  as  well  all  such  chil- 
dren of  his  said  son  William  Wood  as  aforesaid  should  depart  this 
life  under  the  age  of  twenty-one  years  without  leaving  issue,  or  he  should 
have  no  child  or  children,  and  his  said  daughter  Eliza  should  depart  this  life 
before  she  should  attain  the  age  of  twenty-five  years,  or  be  married,  then  the 
said  testator  gave,  devised,  and  bequeathed  the  said  two  one- fifth  parts  or 
shares  last  therein  before  respectively  given,  devised,  and  bequeathed,  unto 
his  said^sons,  John  Wood,  Henry  Wood,  and  Thomas  Philpot  Wood,  as  leu- 
ants  in  common,  and  not  as  joint  tenants,  and  equally  to  be  divided  between 
and  amongst  them,  share  and  share  alike,  and  their  respective  heirs,  execu- 
tors, administrators,  and  assigns. 

The  will  then  contained  a  proviso,  by  which  the  testator  declared  thit  it 
should  be  lawful  for  his  said  sons  John  Wood  and  Henry  Wood,  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  at  any  time  or 
times  during  the  lifetime  or  widowhood  of  his  said  wife  Ann  Wood,  or  at 
any  time  afterwards  during  the  continuance  of  the  trusts  thereby  reposed  in 
them,  with  the  consent  and  approbation  in  writing  of  iiis  said  wife  Arui 
Wood  duritig  her  lifetime  or  widowhood,  and  afterwards,  with  the  consent 
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and  approbation  in  writing  of  tlie  person  or  persons  for  the  time  being  in 
the  possession  of  or  entitled  to  the  receipt  of  the  rents  and  profits  of  the  pre- 
mises proposed  to  be  sold,  under  his,  lier,  or  their  hand  or  hands,  or  of  their 
or  his  own  authority,  if  such  person  or  persons  should  be  in  his,  her,  or  their 
minority,  to  sell,  dispose  of,  and  convey  all  or  any  of  the  messuages,  lands, 
tenements,  hereditaments,  and  real  estates  thereinbefore  devised,  or  such  parts 
Of  part  of  all  or  any  of  the  said  messuages,  lands,  tenements,  hereditaments, 
and  real  estate  as  should  be  subject  to  such  continuing  trusts,  and 
the  fee  simple  and  'inheritance  thereof,  to  any  person  or  persons  [*465] 
vhomsoever,  for  such  price  or  prices  as  should  be  deemed  reason- 
able; and  upon  payment  of  the  purchase  money  to  give  proper  receipts  for 
the  same,  which  should  be  discharges  to  the  several  purchasers,  who  were 
not  to  be  answerable  for  any  loss  or  misapplication ;  and  the  testator  declared 
his  will  to  be  that  the  money  arising  from  such  sales  should  be  subject  to 
the  same  trusts  as  were  before  declared  of  and  concerning  the  residue  of  his 
personal  estate,  or  such  parts  or  part  thereof,  as  to  which  the  trusts  before 
declared  should  be  continuing  at  the  time  of  such  sales.  And  he  thereby 
appointed  his  wife  Ann  Wood,  and  his  sons  John  Wood  and  Henry  Wood, 
the  executrix  and  executors  of  his  will. 

The  testator  died  in  the  year  1820,  leaving  his  wife  Ann  Wood,  and  the 
five  children  named  in  his  will,  surviving  him.  His  son  Thomas  Philpot, 
and  his  daughter  Eliza,  subsequently  attained  the  age  of  twenty-one,  and  his 
SOD  William  married  and  had  issue. 

In  the  month  of  June,  1825,  in  contemplation  of  a  marriage,  which  was 
shortly  afterwards  solemnized  between  Eliza  Wood  and  Bernard  Maynard 
Lucas,  a  settlement  was  executed,  which  bore  date  the  6th  of  June,  1825, 
and  was  made  between  Ann  Wood  the  widow  of  the  first  part,  Eliza  Wood 
of  the  second  part,  John  Wood  and  Henry  Wood  of  the  third  part,  Bernard 
Maynard  Lucas  of  the  fourth  part,  and  John  Wood,  Thomas  Philpot  Wood, 
uid  Thomas  Burton  Lucas  of  the  fifth  part.  This  settlement,  after  reciting 
the  testator's  will,  and  that  his  debts  and  funeral  and  testamentary  expenses 
8od  legacies  had  been  paid  and  satisfied,  and  thecIeaF  residue  of  his  personal 
estate  realized  and  placed  out  as  therein  mentioned,  but  that  no  part  of  his 
real  estate  had  been  sold  or  disposed  of,  though  it  was  expected  aud 
intended  *that  the  same  should  be  sold  and  disposed  of  at  such  time  [M66] 
or  limes  as  should  be  deemed  most  convenient  and  proper,  under  and 
by  virtue  of  the  power  contained  in  the  said  will ;  and  further  reciting  (as 
vas  the  fact,)  that  Eliza  Wood  was  then  of  the  age  of  twenty-three  years 
or  thereabouts,  she  the  said  Eliza  Wood,  with  the  privity,  couFent,  and  ap- 
probation of  the  said  several  persons  parties  thereto  of  the  first,  third,  and 
fourth  ports,  bargained,  sold,  assigned,  transferred,  and  set  over  unto  the  said 
John  Wood,  Thonaas  Philpot  Wood,  and  Thomas  Burton  Lucas,  their  execu- 
tors, administrators,  and  assigns,  all  that  and  those  the  part  or  share  and  parts 
or  shares  of  her  the  said  Eliza  Wood  in  possession,  reversion,  remainder,  ex- 
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pectancy,  and  contingency,  or  otherwise  howsoever,  of  and  in  all  and  singular 
the  moneys  which  should  arise  or  be  produced,  by  or  from  the  sale  of  all  the 
messuages,  lands,  tenements,  hereditaments,  and  real  estates  whatsoever,  late 
of  the  said  testator  deceased,  and  of  and  in  the  stocks,  funds,  and  securities, 
in  or  upon  which  the  same  moneys  should  be  invested,  and  also  of  and  ia 
all  and  singular  the  moneys,  stocks,  funds,  and  securities  which  did  or  should 
constitute  the  clear  residue  of  his  personal  estate,  and  of  and  in  the  dividends, 
interest,  and  income  thereof  respectively ;  to  hold,  receive,  take,  and  enjoy 
the  same,  (subject  and  without  prejudice,  as  in  the  said  will  and  thereinbe- 
fore was  mentioned,)  unto  and  by  the  said  John  Wood,  Thomas  Philpot  Wood 
and  Thomas  Burton  Lucas,  their  executors,  administrators,  and  assigns, 
thenceforth,  as  their  own  moneys  and  effects,  nevertheless  upon  certain  trusts 
thereinafter  expressed  in  favor  of  Bernard  Maynard  Lucas,  and  Eliza  his  in- 
tended wife,  and  their  issue:  and  the  trustees  were  authorized  to  receive  the 
moneys  thereby  assigned,  and  to  give  effectual  discharges  for  the  same, 
without  any  obligation  on  the  part  of  the  persons  paying  the  same  to 
[*467]  see  to  the  application  thereof ;  and  *it  was  declared  that,  until  sale 
of  the  testator's  real  estate,  the  part  or  share,  parts  or  shares,  of  Eliza 
Wood  in  the  rents  and  profits  thereof  should  (subject  nevertheless,  and  with- 
out prejudice  as  thereinbefore  mentioned  or  referred  to)  be  held  and  applied 
upon  the  same  or  the  like  trusts  as  were  thereinbefore  declared  concerning 
the  interest  and  income  of  the  moneys  thereby  assigned  or  intended  so  to  be. 

Henry  Wood  died  in  the  year  1826,  having  by  his  will  devised  and  be- 
queathed his  share  of  the  estate  to  his  mother  Ann  Wood  in  fee ;  and  she 
devised  and  bequeathed  it  to  her  sons,  John  Wood  and  Thomas  Philpot 
Wood  in  fee,  and  died  in  the  following  year.  In  the  year  1831,  William 
Wood  died,  leaving  three  infant  children.  There  was  at  present  no  issue  of 
the  marriage  of  Mr.  and  Mrs.  Lucas. 

In  the  month  of  January,  1836,  John  Wood,  as  surviving  trustee  and  ex- 
ecutor named  in  the  will,  entered  into  a  contract  for  the  sale  of  the  real  es- 
tates ;  and,  objections  having  been  subsequently  taken  to  the  title,  the  pre- 
sent bill  was  filed  by  John  Wood  the  vendor,  together  with  Mr.  and  Mrs. 
Lucas,  and  Thomas  Philpot  Wood  and  Thomas  Burton  Lucas,  as  co-trus- 
tees  with  John  Wood  of  the  marriage  settlement,  against  the  purchaser,  to 
compel  a  specific  performance  of  the  contract. 

The  Master  of  the  Rolls,  being  of  opinion  that  the  vendor  could  not  make 
a  good  title  to  the  two-fifths  of  the  estate  limited  by  the  will  to  William  Wood 
and  Mrs.  Lucas,  dismissed  the  bill  with  costs ;  and  the  plaintiffs  thereupon 

appealed. 
[•468]  Mr.  Wigram  and  Mr.  F.  Forsier^  for  the  appeal.— •John  Wood 
and  Thomas  Philpot  Wood  are  now  seised  in  fee  simple  of  three- 
fifths  of  the  estate  to  their  own  use ;  and  are  ready  to  join  in  the  conveyance. 
The  question  therefore  is  confined  to  the  two  shares  devised  in  trust  for  the 
testator's  children  William  and  Eliza,  the  only  shares  as  to  which  it  is  neces- 
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saiy  to  have  recourse  to  tb«  power  of  sale  contained  in  the  will«  in  order  to 
make  a  good  title  to  the  purchaser*    There  is  no  pretence  for  holding  (hat 
this  power  of  sale  was  void  ab  initio^  on  the  ground  of  it^  being  or  tending 
to  a  perpetuity ;  for  all  the  authorities  concur  in  showing  that  a  power  of 
sale  is  valid  wherever,  as  in  the  present  instancy  it  is  to  be  exercised  within 
the  period  of  a  life  or  lives  in  beingi  and  twenty-one  years  thereafter,  or  du* 
ring  the  continuance  of  successive  estates  tail,  with  which  it  is  co-extensive, 
and  with  which  it  onay,  of  course,  be  destroyed  ;  W^re  v.  Polhill^{a)  Boyee 
V.  Hatmingjjb)  Biddle  v.  Perkifis,{c)  Pmois  v.  Cupron,{d)  Waring  v.  Co- 
twaXry^e)    Here  the  power  may  appear,  in  terms,  to  extend  to  and  override 
the  whole  estate,  as  well  the  shares  which  are  devised  to  John,  Henry,  and 
Thomas  Phil  pot  in  fee,  as  the  shares  which  are  limited  in  trust  for  the  bene' 
fit  of  William  and  Eliza.    But,  in  order  to  support  the  power  and  give  it 
operalion,  the  court  will,  if  necessary,  so  model  and  distribute  it  as  to  make 
it  apply  to  those  shares  (»)Iy  of  which  otherwise  no  sale  could  be  effected, 
according  to  the  principle  adopted  by  Sir  John  Leach  in  Trower  v.  Knight-* 
litf'ig)    The  Master  of  the  Rolls  was  not  called  upou  to  pronounce  any  de* 
cision  upon  these  points;  for  his  lord^ip's  judgment  proceeded  on 
the  ground  tbat,in  the  events  which  had  taken  ]Jace.  and  in  *con-    [*469] 
sequence  of  the  death  of  William  Wood  and  the  marriage  settlement 
of  Blrs.  Lucas,  the  trusts  as  to  (heir  respective  shares  had  determined,  or  wore, 
to  be  considered,  in  equity  at  least,  as  no  longer  continuing  trusts ;  and  that 
the  time  for  exercising  the  power  was  therefore  gone  by  likewise.    The 
special  provisions  of  the  will,  howev(;r,  no  less  than  its  general  scope  and 
context,  lead,  it  is  confidently  submitted,  to  a  directly  opposite  conclusion ; 
and  certainly,  for  many  purposes,  the  trusts  as  to  both  shares,  but  especially 
as  to  William's  fifth,  are  still  subsisting  and  in  force.    His  lordship's  con* 
stmctiou,  indeed,  while  it  defeats  the  power,  at  the  same  time  frustrates  the 
testator's  object,  and  renders  the  trustSi  in  a  greut  measure,  nugatory,  by  dis- 
aUing  the  trustees  from  effectually  and  advantageously  dealing  with  the  pro* 
perty  for  the  benefit  of  the  eesiuis  que  trust    It  is,  therefore,  not  to  be  adoptt 
ed  without  a  paramount  necessity ;  and  no  such  necessity  exists  here.    On 
the  contrary,  every  argument  to  be  drawn  from  the  sense  of  the  expressions 
used,  from  the  spirit  and  purpose  of  the  instrument,  and  from  the  authority 
of  decided  cases^  is  favorable  to  the  continuance  and  validity  of  the  power, 
llie  provisions  of  Mrs.  Lucas's  marriage  settlement  do  not  attempt  or  aflect 
to  modify  or  disturb  the  power,  but  leave  it  perfectly  untouched  :  in  fact,  they 
proceed  upon  the  supposition  that  the  power  will  continue  in  force  and  be 
exercised  by  a  sale  of  the  estate,  for  they  deal  throughout,  not  with  the  es- 
tate itself,  but  with  the  expected  proceeds  of  the  intended  sale  under  the 
power ;  and  further,  it  may  be  contended  that  the  setUemient  itself  gives  a 
power  of  sale  by  implicatiou. 

(«)  n  Vet.  S57.  (6)  S  Cron.  k,  J.  334.  (c)  4  Sim.  135. 

(iO  4  Sim.  13a  (0)  2  Myloe  &  Keen,  349.  {£)  6  Mad.  134. 
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Mr.  Tinnef/f  Mr.  Uoyd,  and  Mr.  Braifhwaite^  contra. — 1  he  purchaser  is 

willing  and  anxious  to  connplete  his  contract,  provided  the  conrt  is 

[M70]    satisfied  that  a  good  title  *cnn  he  made :  and  the  sntt,  which  is  quite 

amicable,  was  instituted  on  the  advice  of  an  eminent  conveyancer^ 

under  the  impression  that  any  possible  defect  in  the  title  might  be  cured  by 

a  decree. 

[The  Lord  Chancellor  observed  that  this  was  a  misapprehension  into 
which  persons  not  familiar  with  the  rules  and  principles  of  pleading  in  courts 
of  equity  not  unfrequently  fell,  and  which  he  hoped  would  not  occur  again/ 
It  Was  idle  to  suppose  that  defects  in  the  title  to  an  estate  could  be  cured  by 
any  decree  made  in  the  absence  of  those  who  had  good  grounds  for  impeach- 
ing  it.  If  this  purchaser  chose  to  ask  for  the  judgment  of  the  court  upon 
the  title,  by  refusing;  to  complete  his  contract  without  a  suit,  the  court  could 
only  deal  with  the  question  upon  the  same  principles,  and  would  require  the 
title  to  be  established  with  the  same  strictness  as  if  the  cause  had  arisen  be- 
tween hostile  parties.  The  bill,  too,  was  singular,  and  inconvenient  in  its 
form ;  and  it  did  not  very  clearly  appear  upon  what  principle  Mr.  and  Mrs^ 
Lucas  and  the  trustees  of  their  settlement,  who  were  no  parties  to  the  con- 
tract, had  been  joined  in  it  as  co  plaintiffs  with  the  vendor.](a) 

Argument  resumed.  This  being  a  suit  for  specific  performance  againsi 
a  purchaser,  the  defendant  has  a  right  to  a  clear  marketable  title.  Now,  after 
what  has  already  taken  place,  can  it  be  said  with  truth  that,  as  to  the  two^ 
fiflhs  of  William  and  Eliza,  the  title  is  clear?  The  view  taken  by  the  Mas^ 
ter  of  the  Rolls  in  his  judgment  relieved  his  lordship  from  the  necessity  of 
considering  the  validity  of  the  power  of  sale ;  but  his  lordship  intimated 
serious  doubts  whether  the  power  might  not  be  void  ab  originei 
[*471]  either  as  tending  to  a  perpetuity,  or  *as  being  incapable  of  being 
modelled  and  distributed,  so  as  to  apply  to  the  two  shares  in  ques- 
tion. None  of  the  authorities  referred  to  in  support  of  this  power  come  up 
to  the  present  case ;  and  it  is  open  to  the  objections  which  Lord  Eldon  point^^ 
ed  out  in  Ware  v.  PolhilL{b)  The  power  is,  apparently,  a  general  power, 
to  be  exercised  over  the  entirety  of  the  estate,  and  not  subject  to  any  limit 
or  restriction  ;  it  is  vested  in  persons  who,  as  to  two-fifths  of  the  property 
deiNsed,  were  themselves  owners  of  the  fee ;  and  it  is  in  terms  to  subsist 
''  during  the  continuance  of  the  trusts  thereby  reposed,"  as  well  during  the 
lifetime  of  the  widow,  as  afterwards  during  the  minority  of  the  persona  be- 
neficially entitled.  If  by  that  is  meant,  '<so  long  as  the  trustees  shall  hold 
the  legal  estate,"  it  wotild  amount  to  a  clear  perpetuity.  But,  even  if  that 
were  not  so,  still,  if  one  of  William's  children  were  to  die  under  age,  leav- 
ing issue,  the  trusts  might  continue,  and  with  them  the  power,  for  an  indefi- 
nite period,  and  during  a  series  of  minorities.  The  case  would  thus  fall  di- 
rectly within  the  principle  of  Ware  v.  Polhill;  and,  if  the  power  is  bad  to 
the  extent  to  which  it  is  given,  the  court  is  not  at  liberty  to  moderate  or 

(«)  See  Ta9k€t  ▼.  Small,  3  Mylne  &  Crai|f,  63 :  see  p.  68 ;  [71,  n.  1.]        (d)  11  Vei.  257. 
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cever  if,  in  order  to  support  its  validity  fts  to  a  part.  Trower  v.  Knight' 
liff(a)  was  a  very  peculiar  case ;  but  it  does  not  appear  that  in  that  case  there 
was  any  direction  that  one  moiety  should  be  conveyed  to  the  wife  imd  chil- 
dren. In  point  of  fact,  there  is  here  no  authority  to  sell  beyond  the  life  es- 
tate of  the  widow.  The  meaning  of  the  testator  probably  was  that  so  long 
as  his  widow  lived,  the  power  should  operate  over  the  whole,  and  after  her  de- 
cease, npon  the  particular  shares  whieh  might  require  it;  but  although 
that  may  have  been  his  intention,  he  has  not  so  expressed  ^himself,  [*472] 
but  has  left  the  court  to  collect,  or  rather  to  xsonjectur^,  from  the  con- 
text, how  long  the  power  was  to  be  kept  on  foot,  and  to  what  extent  it  was 
to  be  exercised.  The  observations  of  Mr.  Baron  Bayley  in  Boj/gb  v.  Han- 
nin^  are  extremely  apposite  on  this  point. 

If  the  power  was  not  bad  in  its  inception,  on  the  ground  of  perpetuity,  the 
tnista,  during  the  continuance  of  which  only  it  was  to  be  exercised,  have 
sioce  determined,  and  with  them  the  power  has  ceased.  The  conveyance  of 
William's  share  to  his  children  was  to  be  made  '*  from  and  immediately  after 
his  decease  '  at  which  time  the  share  was  to  "  be  conveyed  and  assis^ned  to 
ihem."  The  power  had  reference  not  to  the  possible  minority  of  the  childreUi 
bntonly  to  the  life  estate  of  William  and  his  mother  $  and  it  wasnotcompe- 
teDt  to  the  trustees  to  keep  their  power  alive  by  delayingr  to  convey  the 
estate  beyond  the  period  which  the  testator  had  himself  prescribed  for  that 
purpose. 

With  respect  to  the  share  of  Eliza,  all  that  remained  for  the  trustees  to  do 
upon  her  marriacre  was  to  eonvey  her  share  of  the  properly,  upon  such  limi- 
tations for  the  benefit  of  her  nnd  hi^r  issue  ns  should  be  suggested  by  theui, 
vith  the  coneurreiice  of  her  mother.  They  had  to  denude  thetnsel  ves  of  thair 
Irast  and  settle  the  estate  upon  a  new  series  of  limitations;  aud  a  new  power 
of  sale  inserted  in  the  settlement  then  made  would  have  been  good,  Instead 
of  creating  a  new  power,  however,  the  parties  proceeded  on  the  supposition 
that  a  saie  could  still  be  effected  under  the  old  proviso  contained  in  the  will — 
a  supposition  founded  on  the  erroneous  idea  that  the  suhjeat  they  had  to  dis- 
pose of  was  not  land  but  money.  As  to  deriving  a  title  from  Mr.  and 
Mrs.  Lucas,  the  latter  have  not  a  fee  simple  in  *them  to  convey.  In  [*473] 
ihe  event  of  Eliza  (Mrs.  Lucas)  marryitag  under  twetity  five  (as  she 
did,)  the  trustees  were  to  convey  and  settle  her  share  of  the  estate  for  the 
benefit  of  her  and  her  issue;  and  in  case  the  whole  of  the  estate  should  not 
be  so  settled,  the  trustees  were  to  convey  the  remainder  to  Mrs.  Lucas  abso- 
lutely.   But,  in  point  of  fact,  the  settlement  comprises  the  whole  of  her  share, 

Mr.  Wigram  in  reply. 


1839:  Jan.  17. — The  Lord  Chancellor: — ^This  was  a  bill  for  specifio 
performance  by  a  vendor.  Both  parties  being  desirous,  as  it  was  stated,  that 
tbe  purchase  should  ^  completed,  the  bill  was  filed  under  an  impression  that 

(«)  9  M«d.  134;  aad  tee  3  Suj^d.  on  Powen,  p.  509,  6ili  ed. 
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the  title  would  be  more  secure  after  a  decree  for  performaoce  of  the  contract. 
If,  however,  there  be  any  valid  objection  to  the  title,  the  question  upon  it 
will  hereafier  arise  between  parties  who  will  not  be  bound  by  the  proceed* 
ings  in  this  cause ;  so  that  the  object  of  the  parties,  particularly  after  the  de- 
cree at  the  Rolls,  will  not  be  forwarded  by  any  judgment  i  may  pronounce. 

I  mu^t  look  at  this  case  without  reference  to  the  object  of  the  parties,  and 
decide  it  as  between  a  vendor,  seeking  to  enforce,  and  a  purchaser  adversely 
resisting!  the  performance  of  the  contract,  upon  the  ground  of  title. 

The  question  upon  the  title  is  as  to  a  power  of  sale,  and  depends  upon  the 
effect  to  be  given  to  the  will  of  John  Wood,  and  a  settlement  upon  the  aiar- 

riage  of  his  daughter  Bliza. 
[*474]  *John  Wood,  by  his  will,  after  giving  a  bouse  to  his  wife  for  life, 
together  with  an  annuity  for  lifo,  charged  upon  all  the  rest  of  his  real 
estate,  as  to  the  said  house  aHer  her  decease,  and  as  to  ail  other  his  real  and 
personal  estate,  he  devised  and  bequeathed  the  same,  after  payment  of  his 
debts  and  legacies,  as  follows  i^-^One-fifth  to  his  son  John  Wood,  his  heirs, 
executors,  du^.;  one-fifth  to  his  son  Henry  Wood,  his  heirs,  executors, 
d^«;  one-fifth  to  his  son  Thomas  Philpot  Wood,  his  heirs,  executors, 
icc]  one-fifth  to  his  sons  John  Wood  and  Henry  Wood,  their  heirs,  ex- 
ecutors, d^.,  upon  trust  to  pay  the  rents  and  income  to  his  son  Wiliiam 
Wood  for  his  life ;  and  from  and  immediately  after  his  decease,  to  convey 
and  assign  the  said  one*fifth  to  all  the  children  of  William,  and  their  heirs, 
executors,  and  administrators,  as  tenants  in  common  :  '<  provided  also,  th^t 
in  case  any  of  them  should  die  under  twenty-one,  without  issue,  then  the 
part  or  share  of  him  or  her  so  dying  should  go  and  be  conveyed  and  assigned 
unto  the  survivors  or  others  of  such  children,  as  tenants  fin  common,  and 
their  respective  heirs,  executors,"  d^, ;  and  if  they  should  all  die  under 
twenty*one,  and  without  issue,  or  in  case  William  should  have  no  issue,  the 
testator  gave,  devised,  and  bequeathed  the  said  one»fifth  unto  his  sons  John, 
Henryi  Thomas,  and  his  daughter  Eliza,  for  the  like  estates,  and  the  share 
of  bis  daughter  Eliza  to  be  upon  the  like  trusts  and  subject  to  the  like  pro- 
visoes and  declarations,  as  were  given  and  declared  of  the  original  one-fifths 
of  his  said  sons  and  daughter  respectively.  And  he  devised  and  bequeathed 
the  remaining  one  fifth  unto  his  said  sons  John  and  Henry,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  upon  trust  to  apply  the  income  for  the 
maintenaace  and  education  of  his  daughter  Eliza  till  twenty-five,  or  mar- 
riage; and,  upon  his  said  daughter  attaining  twenty-five,  if  unmar- 
[*ATB]  ried,  to  convey  and  assign  *the  said  one-fifth  to  her,  her  heirs,  ex- 
ecutors, and  administrators,  for  even  But  if  she  should  marry  before 
attaining  that  age,  then  immediately  after  such  marriage,  with  the  advice 
and  concurrence  of  his  wife,  to  convey,  assign,  and  settle  all  or  such  reason- 
able part  or  parts  of  the  said  last-mentioned  one-fifth,  as  they  or  he,  with 
attch  advice  and  concurrence  as  aforesaid,  should  deem  proper  and  expedient, 
to  such  uses,  upon  such  trusts,  and  to  and  for  such  intents  and  purposes,  for 
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the  heoefit  of  his  said  daughter  and  her  issue,  and  with  such  reasonable  es- 
tates and  interests  in  favor  of  any  person  or  persons  with  whom  she  might 
iutemiarrjr,  as  they  or  he,  with  such  advice  and  concurrence  as  aforesaid, 
shoald  deem  proper  and  expedient ;  and  should  convey  and  assign  the  resi- 
due of  such  one-fifth,  if  any,  unto  his  said  daughter,  her  heirs,  executors, 
administrators,  or  assigns,  or  unto  such  person  or  persons,  and  for  such  es- 
tates and  interests  as  she  or  they  should  direct  or  appoint.  And  it  was  there- 
by provided  that  it  should  be  lawful  for  his  said  sons  John  and  Henry,  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  at  any  time 
or  times  during  the  lifetime  or  widowhood  of  his  wife,  or  at  any  time  after- 
wards during  the  continuance  of  the  trusts  thereby  reposed  in  them,  with  the 
consent  and  approbation  in  writing  of  his  said  wife  during  her  lifetime  or 
widowhood,  and  afterwards  with  the  consent  and  approbation  in  writing  of 
the  person  or  persons  for  the  time  being  in  the  possession  of,  or  entitled  to, 
the  receipt  of  the  rents  and  profits  of  the  premises  proposed  to  be  sold,  under 
his  or  their  hand  or  haDds,^or  of  their  or  his  own  aathority  if  such  person  or 
persons  should  be  in  his,  her,  or  their  minority,  to  sell,  dispose  of,  and  convey 
all  or  any  of  the  messuages,  tenements,  hereditaments,  and  real  es- 
tate before  devised,  or  such  parts  or  part  of  all  or  any  of  the  said  *mes-  [*476] 
snages,  lands,  tenements,  hereditaments,  and  real  estate  as  should  be 
salyect  to  such  continuing  trusts,  and  the  fee  simple  and  inheritance  thereof, 
&C. — with  the  usual  powers — as  to  which  no  question  arises.  And  it  was 
deeland  that  the  money  arising  by  such  sale'  or  sales  should  be  subject  to 
the  same  trusts  as  were  before  declared  of  and  concerning  the  residue  of  his 
personal  estate,  or  snch  parts  or  part  thereof  as  to  which  the  trusts  before  de- 
clared should  be  continuing  at  the  time  of  such  sale  or  sales. 

The  testator  died  in  the  year  1830 ;  his  widow  in  the  year  1827 ;  Wil- 
Ham,  the  son,  in  1831,  leaving  children;  Henry,  the  son^  who  was  one  of 
the  trustees,  died  in  1826;  Eliza  attained  the  age  of  twenty-one  in  the  year 
1S23,  and  married  in  the  year  1825 ;  and,  upon  her  marriage,  a  settlement, 
dated  the  6th  of  June,  1825,  was  executed,  which  constitutes  an  important 
part  of  the  ease.  In  the  year  1835,  John,  the  surviving  trustee,  agreed  to  sell 
the  whole  of  the  property  to  the  defendant  Thomas  White. 

No  question  is  made  as  to  the  title  of  the  three»fifths  devised  to  the  three 
aons,  John,  Henry,  and  Thomas.  As  to  the  other  two-fifths,  devised  to  Wil- 
liam and  his  children,  and  to  Bliza,  the  only  question  made  is,  whether  any 
power  now  exists  to  sell  these  shares,  William  being  dead,  and  his  children 
infants,  and  Eliza  having  married  and  a  settlement  been  made,  to  which  it 
will  he  necessary  particularly  to  advert ;  although,  in  the  view  which  the 
Master  of  the  Rolls  took  of  the  case,  it  was  not  necessary  for  him  to  give  any 
opinion  as  to  its  effect,  he  being  of  opinion  that  no  title  could  be  made  to 
William's  share,  and  consequently  that  the  bill  must  be  dismissed. 

*This  opinion  proceeded  upou  the  ground  that  by  the  death  of    [*477] 
Willia  r.  although  his  children  are  still  infants,  and  by  the  marriage 
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ef  Eliza,  the  trusts  of  the  will  as  to  those  two-fifths  had  determined ;  and 
that  the  power  to  sell,  which  was  by  the  will  to  be  effective  only  during  the 
eontinuance  of  the  trusts  thereby  reposed  in  the  trustees,  had  ceased,  and 
consequently  that  no  title  could  be  made  to  those  two-fifths. 

So  for  as  William's  share  is  concerned,  the  whole  turns  upon  that  qnestioii, 
I  will  examine  it  before  I  advert  to  the  case  as  to  Eliza's  otie-fifth. 

The  Master  of  the  Rolls  thought  that  upon  the  death  of  William,  although 
his  children  were  infants,  a  conveyance  of  his  one-fifth  ought  to  have  beeu 
mnde  by  the  trustees,  and  that  the  interests  of  tho^e  who  were  to  take,  in  the 
event  of  the  deaths  of  any  or  all  such  children,  might  and  ought  to  have  been 
provided  for  and  secured  by  limitations  in  such  conveyance.  I  say  ^  ought 
to  have  been,"  because,  though  it  could  be  shown  that  this  might  have  been 
effected  by  a  conveyance  of  the  legul  estate,  that  would  not  prove  that  the 
trusts  ought  therefore  to  be  considered  as  determined,  if  it  should  appear 
'that  the  testator's  intention,  as  manifested  by  his  will,  was  that  those  objects 
should  be  effected  by  a  continuanoe  of  the  trust.  The  will  certainly  directs 
that,  from  and  immediately  after  the  decease  of  William,  the  trustees  should 
convey  and  assign  to  his  children;  but  if  such  conveyance  and  assignment 
could  not  be  made  to  such  children,  being  under  twenty-one  years  of  age, 
without  defeating  the  testator's  declaivd  intention  and  directions,  in  the  event 
of  any  or  all  of  them  dying  under  that  age,  such  direction  to  convey 
[*478]  and  assign  must  be  oonfined  to  the  case  of  such  'children,  being  at 
such  time  of  the  age  of  twenty-one,  at  which  time  they  would  be« 
fome  absolutely  entitled. 

What,  then,  were  the  intentions  and  directions  of  the  testator  in  the  event 
iofall  or  any  ef  the  children  dying  under  twenty-one?  The  first  provision 
is,  that  in  the  event  of  any  one  of  the  children  dying  under  twenty-one,  the 
part  or  share  of  him  or  her  so  dying  should  then  be  conveyed  and  assigned 
to  the  survivors.  That  must  mean,  to  be  conveyed  and  assigned  by  the 
trustees  to  whom  he  had  devised  and  bequeathed  that  one-fifth  of  his  real  and 
personal  estate ;  and  as  such  decease  of  one  of  his  children  might  take  place 
after  the  death  of  William,  the  trustees  must  necessarily  retain  the  estate, 
and  the  trust  must  continue  so  long  as  it  might  be  necessary  to  make  such 
conveyance  or  assigument — that  is,  until  the  children  attained  the  age  of 
twenty-one. 

The  next  provision  is  still  stronger.  la  the  event  of  all  the  children  of 
William  dying  under  twenty-one,  his  share  was  to  go  to  the  testator's  chil- 
dren John,  Henry,  Thomas,  and  Eliza,  the  share  of  Bliza  to  be  upon  the  like 
trusts,  and  subject  to  the  like  provisions  and  declarations  as  were  given  and 
declared  of  and  concerning  her  original  one-fifth ;  and  that  original  share 
was  devised  and  bequeathed  to  John  and  Henry,  upon  trust  to  pay  to  Eliza, 
till  twenty-five,  or  her  marriage,  the  income;  and  upon  her  marriage,  under 
Iwenty-five,  to  convey,  assign,  and  settle  the  same,  or  a  reasonable  part  there- 
of, as  ihejr,  with  the  advice  of  the  moiher,  siiould  ihiuk  proper,  for  the  benelic 
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of  Eliza,  her  issue,  and  her  husband  ;  and  to  convey  and  nssign  the  re- 
sidue to  her,  or  as  ^he  should  appoint ;  and,  by  her  settlement,  not  *only  [M79] 
her  original  one-fifth  in  possession^  but  all  her  parts  ot  shares  in 
reversion,  remainder,  expectancy, -and  contingency,  or  otherwise,  were  set- 
tled. Nov,  whether  this  trust  would  arise  for  the  benefit  of  Eli^  and  her 
issue  must  be  uncertain  until  the  children  of  William  die  under  twenty^one, 
or  attain  that  age  ;  and  if  they  should  all  die  under  twenty-one,  this  irust 
would  be  to  be  executed  for  Eliea  and  her  issue.  To  preserve  to  the  trustees 
the  power  of  so  executing  this  trust,  it  was  necessnfy  for  them  to  retain  the 
estate,  and  that  the  trusts  undef  the  will  should  continua  so  long  as  any  of 
William's  children  should  be  under  tweuty-onCi 

It  is  also  to  be  observed  that  the  trust  was  a  joint  irtist  of  real  and  personal 
estate ;  and  whether  the  objects  could  or  could  not  be  attained  by  a  settle- 
ment of  the  real  estate^  it  is  obvious  that  the  only  means  of  securing  the  ulte- 
rior object  of  the  disposition  of  the  personal  estate  was  by  a  continuance  of 
the  trust ;  and  there  is  no  Reason  to  suppose  that  the  testator  intended  that 
the  trusts  of  the  real  and  of  the  personal  estate  should  determine  at  difierent 
periods. 

I  am,  therefore,  of  opinion  that  the  trusts  of  William's  one-fifth  were  con- 
tinuing and  subsisting  at  the  date  of  the  contract,  and  are  so  still ;  and  that) 
as  to  this  one-fifth,  the  power  of  sale  is  still  subsisting. 

With  respect  to  Eli^^s  one-fifth,  the  case  is  very  difierent.  Upon  her  mar- 
riage under  twenty-five  the  trustees  were  to  settle  and  convey  it  upon  trusts 
and  lOT  purposes  not  prescribed  by  the  testator,  for  the  benefit  of  herself^  her 
issue,  and  husband,  or  absolutely,  as  she  should  appoints  And  I  agree  with 
the  Master  of  the  Rolls  in  this,  that  the  trusts  under  the  will  would 
*therenpon  determine ;  and  if  so,  the  power  of  sale  under  the  will  [*480] 
would)  as  to  this  one-fifth,  have  ceased  from  that  time ;  because  it 
was  not  necessary,  as  was  the  ground  of  Sir  John  Leach's  judgment  in 
Trower  ▼.  Knighlleyjlji)  that  the  power  as  to  one  share  should  continue,  in 
order  to  preserve  it  for  the  benefit  of  other  shares,  the  direction  being  thai  it 
dioiild  continne  as  to  such  parts,  if  any,  of  the  premises  as  should  be  subject 
to  continuing  trusts^  If,  therefore,  there  be  now  any  power  or  trust  to  sell 
the  one^fifth  of  Eliea,  it  must  be  found  elsewhere,  and  not  in  the  will  of  the 
testator. 

The  settlement  executed  upon  Eliza's  marriage  recited  the  will  of  the  tes- 
tator, and  that  his  real  estate  had  not  been  sold,  though  it  was  expected  and 
iatended  that  the  same  should  be  sold  and  disposed  of  at  such  time  or  times 
tts  should  be  deemed  most  convenient  and  proper,  under  and  by  virtue  of  the 
power  contained  in  the  said  will ;  and  then  Eliza  Wood  assigned  and  trans- 
ferred to  John  Wood  and  two  other  trustees  all  her  part  and  share  of  and  in 
dl  and  singular  the  moneys  which  should  arise  or  be  produced  by  or  from 
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the  sale  of  the  real  estate  of  the  testator,  and  all  her  right,  title,  and  interest 
therein,  upon  trust  for  herself,  her  husband,  and  children,  if  any ;  and  the 
trustees  were  authorized  to  obtain  payment  of  such  moneys,  and  to  give  dis- 
charges^ for  the  same,  without  any  obligation  on  the  parties  paying  to  see  to 
the  application  thereof.  And  it  was  declared  that  until  sale  of  the  real  estate, 
the  part  or  share  of  Eliza,  of  and  in  the  rents  and  profits  thereof,  should  be 
held  and  applied  upon  the  same  or  the  like  trusts  as  were  before  declared  of 
the  dividends  and  income  of  the  moneys,  stocks,  funds,  and  securities  there- 
by assigned  or  intended  so  to  be. 
[*481  ]  *At  the  date  of  this  settlement  John  and  Henry  Wood  held  the 
legal  estate  in  Eliza's  one-fifth ;  and  she,  with  the  concurrence  of 
John  and  Henry  Wood  and  of  her  mother,  had  the  absolute  dominion  over 
the  property.  It  is  true  that  the  mother  being  then  alive,  the  intended  sale 
referred  to  in  the  settlement  might  have  been,  and  obviously  was  intended 
to  take  place,  under  the  power  in  the  will ;  but  the  settlement  assumes  that 
the  land  was  to  be  converted  into  money,  and  that  by  John  and  Henry  Wood, 
who  held  the  legal  estate ;  and  the  property  settled  is  the  one-fifih  of  the  pro- 
ceeds of  the  sale. 

The  question  is  then,  whether  this  settlement  does  not  authorize  John 
Wood,  who  has  survived  his  brother  Henry,  to  sell  this  one-fiftli.  It  does 
not,  in  terms,  impose  upon  them  the  duty  of  selling ;  but  it  recites  an  exist- 
ing intention  that  they  should  sell,  and  then  treats  them  as  the  trustees  of 
the  legal  estate  of  the  property  to  be  sold)  and  makes  John  one  of  the  trustees 
of  the  money  to  arise  from  such  sale.  Here  is  a  clear  intention  for  a  conve^ 
sion  of  the  realty  into  money,  and  a  dealing  with  and  settlement  of  money 
which  could  only  arise  from  such  conversion ;  and  to  this  the  trustees  who 
alone  could  make  the  conversion,  and  the  cestui  que  trust,  who  alone  could 
direct  it,  are  parties.  They  had  a  right  to  direct  a  sale,  and  to  create  a  power 
or  a  trust  for  that  purpose ;  and  as  a  sale  is  necessary  to  give  efiect  to  the 
provisions  of  the  settlement,  and  the  declared  intention  of  the  parties  to  it,  I 
think  that  a  sale  is  thereby  authorized,  though  not  in  terms  directed. 

The  circumstances  of  this  case  are  so  peculiar  that  there  is  no  probability 
of  any  decision  having  taken  place  directly  in  point ;  but  there  are  rules  es- 
tablished strongly  analogous,  by  which  a  power  or  trust  to  sell  has 
[*482]  been  held  to  be  created  by  implication.  If  a  *testat or  directs  that  his 
lands  shall  be  sold,  and  the  proceeds  be  to  be  distributed  by  his  ex- 
ecutors, they  have  the  power  to  sell,  though  no  such  power  is  in  terms  given 
to  them.  So,  if  a  testator  merely  charges  his  lands  with  the  payment  of  his 
debts,  this  is  so  equivalent  to  a  trust  for  that  purpose,  that  a  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase  money.[l]  In  both  cases  the 
power  and  trust  are  implied  for  the  purpose  of  carrying  into  efiect  the  de- 
clared intention  as  to  the  purchase  money. 

[1]  Eland  r.  Eland,  ante,  420. 
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Another  way  of  considering  this  question  is  to  inquire  whether  any  one 
will  be  able  hereafter  to  dispute  the  title  of  the  purchaser,  that  is,  to  claim 
the  land  itself.  The  purchaser  will  have  the  legal  estate  from  the  trustee. 
The  daughter  Eliza  and  her  husband  can  never  dispute  the  purchaser's  title, 
the7  having  been  parties  to  the  settlement,  which,  assuming  that  the  trustees 
were  to  sell,  dealt  only  with  the  purchase  money ;  but  if  this  be  so,  the  chil- 
dren of  Eliza  must  be  equally  bound,  as  their  title  is  only  under  their  mother, 
who,  with  the  concurrence  of  her  mother  and  the  trustees,  had  the  absolute 
dominion  over  the  property. 

lam,  therefore,  of  opinion  that  a  good  title  can  be  ntade  to  Eliza's  share 
also. 

I  must  not  pass  over  an  objection  raised  as  to  the  whole  of  the  power  un- 
der the  will,  namely,  that  it  was  too  remote,  and  tended  to  a  perpetuity.  Be- 
ing of  opinion  that  the  trust  as  to  William's  share  would  determine,  upon  his 
children  attaining  twenty-one,  and  that  the  trusts  as  to  Eliza's  share  would 
determine  upon  her  attaining  twenty-five,  or  marryiu|^this  objection  may  be 
considered  as  disposed  of;  but  if  it  were  otherwise,  the  sale  in  ques- 
tion is  within  the  permitted  period,  and  *there  would  not,  I  think,  [*483} 
be  much  doubt  of  its  validity  until  the  expiration  of  that  period. [2] 

Having  now  disposed  of  the  question  of  title,  I  cannot  dispose  of  the  case 
without  observing  upon  the  frame  of  the  suit. 

The  contract  is,  in  the  usual  form,  between  John  Wood,  the  vendor,  and 
Thomas  White,  the  purchaser ;  and  they  alone  ought  to  have  been  parties 
to  the  suit;  instead  of  which,  the  trustees  of  Mrs.  Lucas's  settlement,  and 
she  and  her  husband,  are  made  parties  co-plaintiffs  with  the  vendor  John 
Wood.  If  their  concurrence  had  been  necessary  to  give  security  to  the  pur- 
chaser, as  is  stated  to  have  beenadvised  by  the  conveyancer  consulted,  it  was 
for  Jolm  Wood  to  bring  them  forward  to  assist  in  giving  effect  to  his  con- 
tract ;  but  as  plaintiffs  they  have  no  title  to  sue.  If  the  infant  children  of 
William  had  been  made  co. plaintiffs,  or  if  there  had  been  children  of  Mr.  and 
Mrs.  Lucas,  and  they  had  been  made  co-plaintiffs,  I  should  have  refused  to 
make  any  decree  in  a  cause  so  constituted,  because  I  should  have  supposed 
that  the  object  was  to  attempt  to  bind  the  infants  in  a  suit  by  the  proceedings 
of  which  they  ought  not  to  be  bound  ;  but  as  all  the  plaintiffs  are  adults,  and 

the  objection  has  not  been  taken  by  the  defendant,  I  do  not  think  it  necessary 

to  do  more  than  to  observe  upon  the  frame  of  the  suit,  that  it  may  not  be 

supposed,  by  my  making  a  decree  in  it,  to  have  received  any  sanction  from 

me.[3] 
There  must  be  a  decree  for  a  specific  performance,  but  without  costs. 

(2]  WaUit  ▼.  Freestone,  10  Sim.  225  ;  2  Keen,  671,  n.  1. 

[3]  In  general,  none  but  the  parties  to  the  contract  are  necessary  parties  to  a  bill  for  specific 
perfonnaoee.  Robertson  Y.  The  Great  Western  Railway  Company,  10  Sim.  314.  Where  two 
boaie»  held  onder  one  lease  were  sold  in  separate  lots,  and  it  was  stipulated  by  the  conditions  of  sala, 
that  the  purchasers  should  be  parties  to  each  other's  assignment ;  and  on  a  bill  for  a  specilic  pec- 
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[M84]  *In  re  Markbv,  a  Lunatic. 

1639 :  August  10. 

The  apportionnDant  set,  4  &  5  W.  4,  c  22,  does  not  apply  to  renti  payaUo  Vy  tenaatt  (nm  jtu 
to  year,  which  baye  not  been  reserved  by  an  iDsirument  in  writing. 

Thb  lunatic  died  on  the  28th  of  June,  1838,  and,  on  his  death,  the  present 
petitioner,  who  was  the  committee  of  his  person  tind  estate,  obtained  letters 
of  administration  of  his  personal  estate. 

Under  an  order,  subsequently  made,  for  taking  the  committee's  accounts 
of  the  estate,  the  master,  among  other  things,  found  that,  at  the  time  of  the 
lunatic's  death,  the  whole  of  his  real  estates  therein  mentioned,  and  of  which 
he  was  seised  in  fee  simple,  were  let  to  tenants  from  year  to  year,  without 
any  leases,  agreements,  or  other  instruments  in  writing  between  such  tenants 
and  the  lunatic,  or  between  such  tenants,  and  the  committee  of  the  estate; 
and  that  the  rents  thereof,  respectively,  becanie  due  and  payable  at  Lady  day 
and  Michaelmas  day  in  each  year ;  and  that  the  same  had  been,  respectively, 
received  by  the  petitioner  up  to  Lady  day,  1838 ;  but  that  the  petitioner  had 
not  received  any  rents,  in  respect  thereof,  subsequently  thereto  ;  and  that 
after  the  death  of  the  lunatic,  the  lunatic's  heir  at  law  entered  into  the 
possession  of  the  estates,  and  contended  that  the  rents  which  accrued  doe 
during  the  following  half  year  belonged  exclusively  to  himself  as  heir,  and 
were  not  apportionable  between  him  and  the  personal  representative. 

The  question  raised  by  this  petition  was,  whether  the  personal  represents* 

live  was  entitled,  under  the  late  apportionment  act,  4  &  5  W.  4,  c.  22,  to 

receive  back  from  the  heir  at  law  a  rateable  proportion  of  the  half 

[*48d]    year's  rents  which  accrued  due  at  Michaelmas,  1838,  in  *respect  of 

the  period  which  elapsed  between  Lady  day  iu  that  year  and  the 

28th  day  of  the  following  June,  the  day  of  the  lunatic's  death. 

Mr.  fSideboilam^  for  the  personal  representative. — The  case  comes  within 
tho  equity  and  spirit  of  the  statute  ;  and,  where  the  language  is  equivocal, 
that  must  decide  the  question.  The  demise  here  has  been  by  letting  the  es- 
tate to  tenants  from  year  to  year,  on  behalf  of  the  owner  in  fee ;  and  the 
case  falls  distinctly  within  the  very  first  words  in  the  second  section  of  the 
statute.  The  rent  of  which  apportionment  is  sought  is  '*a  rent-service  re- 
served on  a  lease  by  a  tenant  in  fee,"  words  which  describe  a  parol  demise 
as  correctly  as  a  lease  in  writing.  The  doubt  has  been  created  by  supposing 
that  the  subsequent  part  of  the  sentence,  which  speaks  of  payments  made 

formaDce  against  the  parchaser  of  lot  1,  it  was  objected  that  the  purchaser  of  lot  2  was  not  made 
a  party,  Lord  Langdale,  M.  R.  said :  "  If  there  is  to  be  a  specific  performance  of  the  contract 
the  purchaser  of  lot  2,  will  be  bound  to  concur  in  the  assignment,  but  is  it  necessary  that  he 
should  be  a  party  between  the  Tender  and  the  purchaser  of  lot  1?  I  think  net ;  besides  the  bill 
alleges  that  he  is  ready  to  concur.  Although  it  might  by  possibility,  become  necessary  hereafter 
to  compel  him  to  join  in  the  assignment,  still  I  see  no  reason  for  making  him  a  party  to  a  suit  aatil 
that  necessity  arises.*'    Paterwn  ▼.  Long,  5  Bea?.  186. 
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payable  under  any  instrument,  requires  that  the  rents  service  also  should  be 
payable  under  an  instrument,  whereas  all  that  the  act  requires  as  to  them  is, 
that  the  leases  should  have  been  granted  afler  the  passing  of  the  act.  No 
satisfactory  reason  can  be  suggested  why  the  section  should  be  held  to  apply 
to  rents  reserved  on  yearly  leases,  granted  by  parol,  as  well  as  to  leases  in 
writing ;  and  such  rents  are  within  the  words,  and  still  more  withiu  the 
equity,  of  the  statute. 

Mr.  Bethell,  for  the  Iieir. — At  common  law,  this  rent  was  not  apportion- 
able;  and  the  question  is,  whether  the  common  law  right  of  the  heir  has 
been  taken  away  by  the  statute.  The  second  section  (which  alone  has 
any  application,)  must  in  sound  construction,  be  confined  to  demises  made 
or  evidenced  by  some  written  instrument.  It  is  impossible  to  dis- 
connect any  of  the  several  matters  enumerated  in  the  'clause  from  [*486] 
the  general  words  which  follow  and  which  qualify  all  the  payments 
before  specified  ;  viz.,  the  words  "  made  payable,  or  coming  due  at  fixed  periods 
under  any  instrument  that  shall  be  executed  after  the  passing  of  this  act." 
This  qualification  overrides  the  whole,  and  is  equally  applicable  to  rents- 
service,  as  to  other  rents,  to  annuities,  pensions,  dividends,  moduses,  compo- 
sitions, and  ''  all  other  payments  of  every  description." 

The  Loru  Chancellor  : — I  am  clearly  of  opinion  that  the  statute  does 
not  apply  to  this  case.  First,  it  enumerates  the  most  worthy  subject,  namely, 
rents-service,  that  is  rents  reserved  under  leases  :  then  it  proceeds  to  give  an 
enumeration  of  various  other  subjects;  concliidiu!;  with  a  general  clause 
large  enough  to  embrace  every  kind  of  payment  coming  due  at  fixed  periods  ; 
and  it  requires  .that  they  should  be  under  an  instrument  executed  after  the 
passing  of  the  act.  But  there  was  no  intention  on  the  part  of  the  legislature 
to  make  any  distinction  between  the  several  matters  which  are  the  subject  of 
the  enactment,  as  to  whether  the  payments  should  or  should  not  be  under  an 
instrument  in  writing.  Even  in  the  case  of  the  least  worthy  of  the  subject 
matters  which  the  section  enumerates,  it  was  intended  that  the  instrument 
creating  or  evidencing  the  payment  should  be  in  writing  ;  and,  a  fortiori, 
that  was  so  as  to  the  most  worthy ;  the  only  question  being  as  to  the  time  at 
which  the  instrument  was  to  be  executed.[l] 

[I]  ^ar  an  important  decision  under  the  itat.  4  &>  5  Will.  4,  see  Browm  v.  Amyot,  3  Hare,  173. 
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[*487J  •CoLLARD  V.  Allison. 

1839  :  November  14, 15.    1840:  April  15,  May  14. 

Although  a  patent  u  of  long  standing,  yet  if,  from  the  nature  of  the  alleged  invention,  w  the  con- 
flicting evidence  ae  to  its  novelty,  its  validity  appears  to  be  doabtful,  or  if  the  evidence  of  ex- 
clusive possession  is  not  satisfactory,  the  court  will  not  grant  an  injunction  until  the  title  has 
.  been  established  at  law. 

After  the  patentee  bad  obtained  a  verdict  in  an  action  brought  to  try  the  validity  of  the  patent, 
the  court  refused  to  grant  an  injunction  to  restrain  the  infringement  of  the  patent,  on  the 
ground  that  a  rule  ntsi  for  a  new  trial  had  been  obtained  and  was  pending  in  the  court  of  law, 
and  that  the  legal  title  of  the  patentee  was  therefore  still  undecided. 

The  bill  was  filed  for  an  injunction  to  restrain  the  alleged  infringement 
of  a  patent  for  an  improvement  in  the  manufacture  of  grand  square  piano- 
fortes.    The  patent  had  been  obtained  twelve  years  before. 

The  plaintiffs  moved,  at  the  Rolls  for  an  injunction,  and  filed  a  number  of 
affidavits  in  support  of  the  motion.  The  defendants,  by  their  answer,  vn)d 
by  affidavits  filed  in  opposition  to  the  motion,  admitted  that  if  the  patent 
was  valid,  the  acts  of  infringement  charged  by  the  bill  had  been  committed 
by  them  ;  but  they  denied  the  validity  of  the  patent,  and  stated  facts  to  show 
that  the  plaintiffs  had  not  been  in  the  exclusive  and  undisturbed  enjoyment 
of  the  patent  right  as  alleged  in  their  bill. 

The  Master  of  the  Rolls  refused  the  motion,  and  directed  the  plaintiffs  to 
bring  an  action  in  the  Court  of  Queen's  Bench,  to  try  the  validity  of  the  pa- 
tent ;  at  the  same  time  putting  the  defendants  ui)on  the  terms  of  accepting 
short  notice  of  trial  and  keeping  an  account.  The  plaintiffs  now  renewed 
the  motion,  before  the  Lord  Chancellor,  by  way  of  appeal. 
Mr.  Atiderdqn^  for  the  plaintiffs. 

Mr.  Wigrain  and  Mr.  T.  /.  Phillips,  for  the  defendants. 
[•488]        *The  Lord  Chancellor.     [After  stating  generally  the  nature 
of  the  apparatus  constituting  th6  alleged  improvement,  which  the 
specification  claimed  as  the  subject  of  the  patent.] 

It  is  not  my  intention  to  express  any  opinion  upon  the  validity  of  the  pa- 
tent, namely,  as  to  whether  the  peculiarity  of  construction  here  claimed  con- 
stitutes such  an  improvement  as  would  be  the  subject  of  a  patent ;  because 
I  have  always  thought  the  decision  of  that  question  should  devolve  upon 
that  jurisdiction  in  which  questions  of  law  are  more  properly  decided.  It  is 
not /my  intention,  therefore,  to  express  any  opinion  on  the  point,  further  than 
to  say  this,  that  it  is  by  no  means  so  clear  that  that  is  a  ground  on  which  a 
patent  could  be  maintained. 

Independently  of  that  circumstance,  however,  there  is  very  contradictory 
evidence  as  to  whether  it  is  a  novelty  or  not.  Persons  whose  opinions  must 
in  their  profession  be  held  in  great  esteem,  give  conflicting  testimony  on  this 
point.  [His  lordship  stated  the  effect  of  the  statements  on  this  subject  con- 
tained in  the  affidavits  on  each  side,  and  proceeded  : — ]  The  effect  of  these 
contradictory  staten:ents,  therefore,  as  the  matter  now  stands,  leaves  consi- 
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denibie  doubt  upon  the  question  whether  that  which  is  now  claimed  is  a  no- 
velty or  not ;  and  that  circumstance  would  make  it  my  duty  to  send  the 
question  to  law,  and  prevent  me  from  granting  an  injunction  in  the  mean- 
time. 

But  then  it  is  said,  there  is  possession  of  the  patent,  and  that  possession  of 
a  patent  for  a  certain  length  of  time  gives  such  a  title  as  the  court  will  pro- 
tect until  a  trial  at  law  can  be  had.    And,  certainly,  if  I  found  that 
manufacturers  of  piano-fortes  had  acquiesced,  and  *that  there  was    [*489] 
DO  doubt  upon  that  point  to  which  1  have  before  referred,  I  should 
have  adopted  the  course  which  Lord  Eldop  adopted,(a)  and  which  I  have 
followed,  of  protecting  the  right  until  the  trial  should  have  been  had.    For 
that  purpose,  however,  I  ought  to  have  very  satisfactory  evidence  of  exclu- 
sire  possession.    Now,  I  find  here  that  certain  manufacturers  state  that  they 
abstained  from  making  piano-fortes  in  this  manner  out  of  respect  for  the 
plaintiffs,  as  having  a  patent ;  while  other  manufacturers  again  say  that  they 
have  always  made  them  in  this  manner.    Which  of  these  statements  is  true, 
I  am  not  called  upon  to  decide ;  but  the  discrepancy  does  throw  sufficient 
doubt  on  the  case  to  prevent  my  interfering  by  injunction. 

The  result  is  that  this  case,  in  my  opinion,  wants  that  evidence  of  exclu- 
sive possession  upon  which  Lord  Eldon  acted  in  the  case  that  has  been  re- 
ferred to ;  and  that  there  is  so  much  doubt  as  to  the  novelty  of  what  is  claim- 
ed, and  as  to  the  validity  of  a  patent  for  such  a  manufacture,  that  I  do  not  feel 
that  I  ought  to  interfere.  It  is  obvious,  however,  that  the  question  should 
be  immediately  tried.  The  object  will  be,  to  have  the  pleadings  at  law  so 
•arranged,  that  it  should  be  tried  at  the  sittings  after  this  term. 


1840 :  April  15. — The  action  was  accordingly  tried  before  Lord  Denman, 
at  the  sittings  after  Hilary  term,  1810,  and  a  verdict  found,  for  the  plaintiffs, 
in  favor  of  the  patent.  On  the  first  day  of  the  following  term,  the  motion 
for  the  injunction  was  renewed  ;  but  it  appearing,  on  affidavit,  that 
a  bill  of  exceptions  had  been  'tendered,  and  that  the  defendants  also  [*490] 
iuteaded  to  move  for  a  new  trial  in  the  court  of  law,  the  Lord  Chan- 
cellor directed  the  application  to  stand  over  until  the  result  of  these  procaed- 
ings  should  be  known.  Shortly  afterwards,  Sir  W.  FoUett  obtained  a  rule 
nm  for  a  new  trial.  The  motion  for  the  injunction  was  then  brought  on 
again;  but 


May  14. — ^The  LoiId  Chancellor  said,  that  under  the  circumstances 
in  which  the  case  now  stood  at  law — a  rule  to  show  c&use  why  a  new  trial 
should  not  be  had,  having  been  granted — he  must  consider  the  legal  title  of 
the  parties  as  still  undecided ;  and  he  therefore  refused  the  application.[l] 

(a)  mu  Y.  Thmnpgam,  3  Meriv.  623. 
{!]  BceoB  ?.  Jones,  ante,  433. 
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Hutchinson   v.  Freeman. 

1839:  July  la 

Peraons,  not  parties  to  the  rait,  bat  intervening  before  the  tntster  and  makinflr  oat  their  claims  ss 
next  of  kin  of  an  intestate,  whose  estate  is  administered  in  the  suit,  and  afterwards  appearing  at 
the  hearing  on  further  directions,  ought  to  stand  on  the  sam(«  footing  in  regard  to  their  costs  of 
these  proceedings,  as  other  next  of  kin  who  have  been  made  parties. 

This  was  a  suit  for  the  administration  of  the  estate  and  effects  of  an  intes* 
tate.  Several  persons  claiming  to  be  some  of  the  next  of  kin  of  the  intestate, 
but  who  had  not  becti  made  parties  to  the  cause,  went  into  the  master's  office 
under  the  decree,  and  having  there  succeeded  in  proving  their  pedigree  and 
•establishing  their  title,  as  such  next  of  kin,  they  now  appeared  on  the  hearing 
for  further  directions,  and  asked  for  their  costs.    No  supplemental  bill  had 

been  filed,  bringing  them  formally  before  the  court  as  parties. 
![*491J        •The  Solicitor  General  and  Mr.  Bellamy^  for  the  plaintiffs. 

Mr.  Wakefield  and  Mr.  Smyihe,  for  next  of  kin  who  were  de- 
fendants. 

Sir  Charles  Wetherell,  for  the  next  of  kin  who  were  not  parties. 

Waite  V.  WaUe{a)  and  Bennett  v.  Wood{h)  were  referred  to. 

The  Lord  Chancellor  said,  he  would  give  to  these  next  of  kin  the 
same  costs  as  they  would  have  had  if  the  plaintiffs  had  proceeded  regularly 
and  made  them  parties  to  the  suit ;  but  they  were  not  entitled  to  have  the 
costs  of  their  proceedings  in  the  master's  office,  unless  the  other  next  of  kin, 
who  had  been  made  parties,  were  also  entitled  to  such  cost8.(e) 


[•492]  •Shuttleworth  v.  Howarth. 

1840 :  November  4,  5. 

Persons  who,  as  members  of  a  very  numerous  class,  were  interested  in  a  residuary  estate  adminis- 
tered in  a  suit,  but  who  were  not  parlies  to  the  suit,  were  allowed  their  costs  of  proceedinga  io 
tlie  master's  office  to  establish  their  claims,  and  of  their  subsequently  intervoninsr  iQ  the  salt, 
and  applying  for  such  costs,  in  like  manner  as  other  members  of  the  same  class  who  had  bcea 
made  parties. 

The  testator  devised  and  bequeathed  his  residuary  estate,  both  real  and 
personal,  to  the  trustees  and  executors  in  his  will  named,  in  trust,  as  to  one 
moiety  of  the  clear  proceeds,  to  be  distributed  among  the  descendants,  to  the 
Aflh  generation  inclusive,  of  his  uncle  and  aunt  John  Kay  and  Mary  Kay, 
.the  brother  and  sister  of  his  late  father,  living  at  the  time  of  his  (the  testa- 
tor's) decease ;  and,  as  to  the  other  moiety,  to  be  distributed  among  the  de- 
scendants, to  the  fifth  generation  inclusive,  of  his  uncle  and  aunts,  Thomas 

.(a)  6  Madd.  110.  (6)  7  Sim.  522  ;  and  see  P.  Wms,  27. 

l€)  See  SkuttUworth  ^r.  Hovarlh,  the  next  case.    [S.  C.  Cr.  &  Ph.  22d.J 
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Kay,  Ann  Kay,  and  Catherine  Kay,  the  brother  and  sisters  of  his  motl^er, 
lining  at  the  time  of  his  decease ;  such  descendants  to  take,  share  and  share 
alike,  per  stirpes  and  not  per  capita. 

The  bill  was  filed  by  two  of  the  trustees  and  executors,  against  several 
persons  who  claimed  to  be  descendants  of  the  testator's  uncles  and  aunts,  an- 
swering the  d^cription  of  the  residuary  legalees;  and  also  against  his  co- 
heirs at  law.  It  alleged  that  the  plaintiffi  were  unable  to  ascertain  whether 
there  were  any  others  of  such  descendants  in  existence  besides  those  who 
had  been  made  defendants ;  and  it  prayed  that  the  estate  might  be  admin- 
istered, and  the  trusts  of  the  will  performed  under  the  direction  of  the  court. 

The  cause  was  heard  on  the  14th  of  August,  1828,  when  a  decree  was 
made  directing  a  variety  of  preliminary  inquiries  and  accounts.  By  a  sepa- 
nie  report  made  in  pursuance  of  that  decree,  the  master  found  that 
of  the  persons  who  had  gone  in  before  him  and  ^established  their  title  [*493] 
as  residuary  legatees,  answering  the  description  in  the  will,  and 
whose  names  and  additions  were  set  forth  in  a  schedule  annexed  to  the  re- 
port, 332  were  descendants,  within  the  prescribed  degrees,  of  the  testator's 
paternal  uncle  and  aunts ;  and  144  were  like  descendants  of  the  testator's 
materaal  uncle  and  aunts.  Of  these  a  comparatively  small  number  only 
were  parties  to  the  suit. 

At  the  hearing  of  the  cause  on  further  directions,  before  the  Vice-Chancel- 
lor,  Margaret  Southam,  in  whose  favor  the  master  had  reported,  as  a  person 
who  had  made  out  her  claim  as  one  of  the  residuary  legatees,  but  who  had 
not  been  made  a  party  to  the  suit,  was  allowed  to  appear  and  be  heard  by 
counsel,  in  the  same  manner  as  if  she  had  been  a  party. 

By  the  order  then  made,  the  master  was,  among  other  costs,  directed  to  tax 
the  costs  of  Margaret  Southam's  appearing  on  the  hearing  on  further  direc- 
tions; "but,  under  the  circumstances  of  the  case,  the  court  did  not  think  fit 
to  give  to  her,  or  to  any  of  the  other  persons  who  had  established  their  claims 
before  the  master  as  descendants  of  the  testator*s  uncles  and  aunts,  and  not 
parties  to  the  suit,  any  costs  of  establishing  such  claims."  The  order  then 
went  on  to  provide  for  the  payment  out  of  the  fund  in  court,  of  the  several 
costs  thereby  directed  to  be  taxed. 

Margaret  Southam  having  died  shortly  afterwards,  a  petition  of  appeal 
against  this  part  of  the  order  was  presented  by  certain  other  persons,  who, 
like  her,  were  not  parties  to  the  suit,  but  had  established  their  title  in  the 
master's  office,  as  descendants,  or  representatives  of  descendants,  to  the  fifth 
generation  of  some  or  one  of  the  testator's  uncles  or  aunts.  The  pe- 
tition prayed  that  •the  appellants'  costs  of  making  out,  proving,  and  r*494] 
establishing  their  respective  claims  before  the  master,  as  well  as  of 
the  petition,  might  be  taxed  and  paid  to  them  out  of  the  fund  in  court. 

The  appellants'  counsel  cited  and  relied  upon  the  case  of  Hutchinson  v. 
FrttmanJ^a)  in  which  the  Lord  Chancellor  laid  down  the  principle,  that  per- 

(a)  Po^e  490,  napra. 
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SODS  who  were  members  of  a  class,  but  who  had  not  been  made  parties  to 
a  suit  in  which  their  claims  were  investigated  and  establfshed  under  the  de- 
cree, were  entitled  to  their  costs  of  the  proceedings  for  that  purpose,  in  like 
manner  as  other  persons  of  the  same  class  who  had  been  brought  regularly 
before  the  court  as  parties. 

On  the  other  hand  it  was  urged,  that  the  cosis  of  the  very  numerous  de- 
scendants of  the  testator's  uncles  and  aunts  would  amount  to  a  very  large 
sum;  and  that  it  would  be  extremely  dangerous  to  lay  it  down  as  a  general 
rule,  that  wherever  a  numerous  class  of  persons,  whether  creditors,  next  of 
kin,  or  residuary  legatees,  were  interested,  in  that  character,  in  prof)erty 
which  was  administered  in  court,  they  were  to  be  entitled  to  the  costs  of 
making  out  their  title  before  the  master,  at  all  events,  and  whether  they  were 
parties  to  the  cause  or  not.  The  natural  and  necessary  result  of  such  a  rule, 
in  cases  of  this  kind,  would  be,  that  the  whole  of  the  estate  would  be  swal- 
lowed iip  in  costs. 


Nov.  6. — The  Lord  Chancellor  said,  he  had  made  inquiry  as  to  the 
order  in  HtUchitison  v.  Freeman,  and  had  learned  that,  from  the  terms  of  it^ 

as  drawn  up,  it  did  not  distinctly  appear  what  costs  had  been  allow- 
[•495J    ed  to  the  *next  of  kin,  who  were  not  parties.    The  principle  he  had 

laid  down  in  that  case,  however,  was,  that  such  next  of  kin  should 
be  allowed  the  same  costs  as  if  the  plaintiffs  had  brought  them  regularly  be- 
fore the  court  as  parties ;  and,  consequently,  that  if  they  would,  as  parties, 
have  b^n  entitled  to  their  costs  of  proceedings  in  the  master's  office  for  the 
purpose  of  making  out  their  claim,  and  their  costs  of  appearing  on  further 
directions,  but  not  otherwise,  they  should  also  be  allowed  those  costs  on  taxa- 
tion. To  that  principle  he  was  disposed  to  adhere ;  and  it  seemed  to  be  di- 
rectly applicable  to  the  present  case.  These  appellants  constituted  a  very 
numerous  class  of  claimants,  who,  in  strictness,  ought  all  to  have  been 
brought  before  the  court  as  parties ;  but  that  would  have  created  great  delay 
and  expense.  "Very  properly,  therefore,  those  having  the  conduct  of  the  suit 
had  declined  to  make  them  parties ;[!]  and  the  question  now  was,  whether 
they  were  to  be  in  a  worse  situation  on  that  account.  His  lordship's  opinion 
was,  thot  they  ought  to  be  placed  on  exactly  the  same  footing,  as  to  costs,  as 
if  they  had  been  regularly  made  parties.  He  at  first  had  supposed  that  the 
costs  of  proceedings  by  parties  to  a  suit,  in  establishing  their  title  to  a  fund, 
as  members  of  a  class,  before  the  master,  were  not  costs  in  the  cause;  but  on 
further  inquiry  he  found  that  according  to  the  practice,  those  costs  were  con- 
sidered to  be  costs  in  the  cause,  and  would,  in  the  ordinary  course,  be  allow- 
ed to  such  parties.    The  Vice-Chancellor's  order  ought,  therefore,  to  be  vari- 

[l]  Walburn  v.  Ingilhy,  1  Myl.  &  K.  77 ;  Caldecott  v.  Caldecott,  Cr.  &.  Ph.  183  ;  WendeU  r. 
Van  Rens»elaer,  1  Johnti.  Cii.  Rep.  349  ;  Harvey  t.  Harvey,  4  Beav.  215  ;  Hawkins  v.  Hawkintt 
1  Hare,  543. 
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ed,  aod  the  order  made  in  the  fame  form  as  that  made  in  Huichifison  r 
Freeman. 

Mr.  Wigram^  Mr.  Stuart^  Mr.  Kenyan  Parker^  Mr.  Geldart^  Mr.  Ro' 
gerSf  and  Mr.  Freeling^  were  for  differeDt  parties. 


*The  order  was,  that  the  master  should  tax  the  petitioners  and  [*496] 
all  other  persons,  who,  not  baing  parties  to  the  suit,  had  establish- 
ed their  claims  as  descendants,  or  repiesentatives  of  d  'scendants,  of  the  tes- 
tator's ancles  and  aunts,  and  were  certified  to  be  such  by  the  master's  sepa- 
n*e  report,  and  respectively  named  in  the  schedule  thereto,  the  costs  incut- 
red  by  them  respectively  in  establishing  their  c'aims  before  the  master ; 
snch  costs  to  be  taxed  and  allowed  in  like  manner  as  if  such  persons  had 
been  parties  to  the  suit,  and  also  to  tax  the  petitioners  and  the  plaintiffs  and 
defendants  their  costs  of  the  application  and  consequential  therein,  &c.[2J 

[9]  8.  C.  Cr.  &  Fh.  S38. 
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St.  John's  CTollegSi  Oxford,  v.  Carter  and  Others. 

1839  s  Pebrnary  13. 

If  m  {>art7  who  together  with  othen,  hu  been  restnined  by  injanotion  from  doing  a  particalar  td, 

ii  afterwards  preieqt,  aiding  and  abetting  when  that  ia  done  which  the  InjoncUon  has  prohibited, 

he  is  gn  Ity  of  a  breach  of  the  injunction. 

Thomas  Pratt,  one  of  the  defendants  in  this  cause  had  been  committed 
by  the  Vice-Chancellor's  order,  for  breach  of  an  injunction  which  had  been 
awarded  in  the  cause,  to  restrain  him  and  others  from  cutting  wood  in  Bagley 
Wooi^  in  the  county  of  Berks. 

The  defendant  Pratt  moved,  before  the  Lord  Chancellor,  that  the  Tice- 
Chancellor's  order  might  be  discharged,  on  the  ground,  that  although  he  was 
present  when  a  breach  of  the  injunction  was  committed,  he  did  not  actually 
commit  a  breach  of  it  himself. 

Mr.  Wa/cefield  and  Mr.  Randell,  in  support  of  the  defendant's  motion. 
Mr.  Knight  Bruce  hud  Mr.  Bellamy^  contra, 
[*49S]  *The  Lord  Chancellor  said,  that  if  it  were  proved  that  the  de- 
fendant was  present,  aiding  and  abetting,  when  a  breach  of  the  in- 
junction was  committed,  he  must  be  considered  as  having  been  actually  guilty 
of  a  breach  of  it  himself.  His  lordship  then  proceeded  to  examine,  at  length, 
the  statements  made  in  the  various  affidavits  before  him,  and  said  that  the 
facts  deposed  to  could  leave  room  for  no  doubt  whatever  that  the  defendant 
was  present,  aiding  and  abetting,  in  the  commission  of  an  act  which  he  had 
been  prohibited  by  the  injunction  from  doing.  His  lordship  said,  that  he 
must  abandon  the  principles  applicable  both  to  criminal  and  to  civil  lav,  if 
he  did  not  visit  the  party  practicing  such  conduct  with  all  the  consequences 
ofa  breach  of  the  injunction;  and  that  he  should  not  be  vindicating  the 
jurisdiction  of  this  court,  if  he  did  not  refuse  the  motion. 

Motion  refused,  with  costi. 
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BicKFORD  17.  Skewes. 

1839 :  MtTch  8. 

Wh«B  the  coart  hu  interfered,  in  aid  of  a  legal  right,  hy  granting  an  injonetion,  upon  the  terms  of 
the  plaintiff '■  bringing  an  action,  it  will  deprive  the  plaintiff  of  the  injunction,  if  he  doei  not 
eommence  and  proceed  with  his  action  with  due  promptness  ;  but  it  will  not  do  this,  if  the  de- 
fendant has  been  supine  in  the  cause. 

The  bill  in  this  cause  was  filed  to  restraia  the  infringement  of  a  patent 
right,  by  the  manufacture  and  sale  of  an  article  called  "  the  miner*s  safety 
fuze." 

The  letters  patent  were  dated  in  the  year  1831.  The  bill  was  filed  on 
the22d  of  August,  1837.  The  injunction  was  obtained,  ex  parte 
OD  the  30th  of  August,  1837.  *In  February,  1838,  the  defendant  [*499] 
gave  notice  of  a  motion  to  dissolve  the  injunction,  but  did  not  move 
in  pursuance  of  his  notice,  until  the  10th  of  December,  1838,  when  an  order 
vas  made,  directing. that  his  motion  should  stand  over,  with  liberty  for  the 
plaintitfs  to  bring  an  action,  they  undertaking  to  bring  an  action,  to  try  the 
right  in  dispute  between  the  parties,  within  fourteen  days  from  that  time. 
The  writ  in  such  action  was  accordingly  sued  out  of  the  Court  of  dueen's 
Bench  on  the  1 1th  of  December,  but  was  not  served  till  the  18th.  The  de- 
claration was  delivered  on  the  24th  of  January,  1839,  and  the  defendant 
pleaded  on  the  14th  of  February.  The  pleas  were,  that  the  patent  had  not 
been  infringed ;  that  the  patentee  was  not  the  first  inventor ;  that  the  inven- 
tion was  not  new ;  and  that  the  specification  was  insufficient.  On  the  22d 
of  February,  the  plaintifis  replied  in  the  action,  and  the  defendant  re- 
joined, and  on  the  same  day  took  out  a  summons  to  change  the  venue,  upon 
which  Hr.  Justice  Coleridge,  on  the  27th  of  February,  made  an  order  for 
changing  the  venue  from  the  city  of  London  to  the  county  of  Devon. 

The  spring  assizes  of  the  year  1839,  for  Devonshire  having  been  fixed  for 
the  18th  of  March,  the  defendant,  on  the  4th  of  that  month,  moved,  before 
theTice-Chancellor,  that  the  plaintiffs  might  be  ordered  to  proceed  to  trial  at 
the  approaching  Devonshire  assizes,  and  that,  in  default  of  their  so  doing, 
theinjanction  might  stand  dissolved.  His  honor  having  refused  this  appli- 
cation, it  was  now  renewed  before  the  Lord  Chancellor. 

An  affidavit,  in  support  of  the  motion,  stated  that  the  cases  of  both  plaintiffs 
Slid  defendant  had  been  very  fully  got  up,  for  the  purpose  of  the  mo- 
tion to  dissolve  *the  injunction,  and  therefore,  that  little  further  time  [*600] 
was  required  to  enable  the  plaintiffs  to  prepare  for  the  trial,  and  that 
all  the  plaintiffs'  witnesses,  with  the  exception  of  three,  resided  either  in  De- 
▼on  or  in  Cornwall.  An  affidavit,  on  the  part  of  the  plaintiffs,  stated  that 
tmiil  the  venue  was  changed,  the  plaintiffs'  solicitors  had  been  preparing  for 
|rial  at  the  sittings  after  Trinity  term,  1839  ;  and  that  all  their  proceedings 
^  the  action  had  been  taken  without  delay,  and  within  the  time  limited  by 


600  CASES  IN  CHANCERY. 

1639.— Bickford  v.  SkewM. 

the  rubs  of  court ;  but  that  it  would  be  utterly  impossible  for  them  to  be 
ready  for  trial  in  time  for  the  approaching  Devonshire  assizes. 

Mr.  Jacobi  ^f*  Richards^  and  Bethell,  in  support  of  the  motion. 
.  Mr.  Wigram  and  Mr.  Roupell^  contra. 

Thb  Lord  Chancellor  : — If  the  court  declines  to  interfere,  until  the 
plaintiff  shall  have  established  his  right  at  law,  there  is  uo  danger  of  delay; 
for  the  plaintiff  is  obliged  to  proceed  to  trial  at  once ;  since  the  court  will  not 
interfere  until  he  has  done  so.  If,  on  the  other  hand,  the  court  is  of  opinion 
that  the  defendant  ought  to  be  restrained,  still  putting  the  right  in  the  way 
of  trial,  the  court  will  then,  I  apprehend,  exercise  its  right  over  the  injunc- 
tion according  to  the  delay.  If  the  patentee  has  been  long  in  possession,  the 
court  will  not  look  into  the  title,  but  will  give  credit  to  it,  until  displaced  by 
a  trial  ^t  law ;  and  will  put  the  plaintiff  upon  proceeding  to  trial,  and  exer- 
cise absolute  control  over  the  parties,  according  as  they  may  or  may  not  do 
that  which  the  court  has  directed.  I  do  not  understand  the  Vice'Chancellor 
to  have  said  that  the  court,  having  made  that  order,  is  to  exercise  no 
[•501]  further  control  over  the  plaintiff.  The  *mode  iu  which  the  court 
will  deal  with  the  plaintiff,  if  he  does  not  proceed  to  trial,  is  to  de- 
prive  him  of  that  prima  facie  right  which  the  injunction  gives  him. 

Therefore,  if  there  had  been,  in  this  case,  promptness  on  the  part  of  the 
defendant,  I  should  have  thought  it  very  reasonable  to  compel  the  party  to 
go  to  trial  at  these  assizes.  I  find,  however,  that  the  alleged  inff ingement 
took  place  in  August,  1837,  and  that  the  bill  was  filed  on  the  22d  of  that 
month.  The  court  is  open,  even  during  the  vacation,  for  the  purposes  of  ex 
parte  injunctions ;  but  I  find  that  the  whole  of  the  remainder  of  the  year 
1837,  and  the  whole  of  the  following  year,  up  to  the  10th  of  Depember, 
passed  away,  during  which  the  defendant  made  no  application  to  the  coart. 
I  find,  therefore,  the  injunction  acquiesced  in,  from  August,  1837,  to  Decem- 
ber, 1838.  I  find  the  plaintiffs  iu  possession,  against  all  the  world,  for  six 
years,  and  the  defendant  subsequently  acquiescing  in  the  injunction  for  six* 
teen  mouths.  1  cannot  consider  the  plaintiffs  as  in  default  for  the  delay  oc- 
casioned by  default  of  the  defendant.  I  find  the  venue  changed  on  the  27th 
of  February,  and  on  the  1st  of  March,  notice  given  before  the  Yice-Chan- 
cellor  to  compel  the  trial  at  the  present  assizes.  That  motion  was  not  dis- 
posed of  till  last  Monday ;  and  now,  on  the  8th  of  March,  I  am  to  inquire 
whether  I  am  to  put  the  plaintiffs,  after  six  years  enjoyment  before  the  bill 
filed,  and  after  sixteen  months  acquiescence  by  the  defendant  in  the  injunc- 
tion obtained  in  the  cause,  to  go  to  trial  in  ten  days.  At  the  bar,  that  was 
probably  thought  not  very  reasonable,  and  I  am  asked  again  to.change  the 
venue,  so  that  the  trial  may  take  place  in  another  county  twenty-one  days 
hence ;  but,  after  what  has  taken  place,  t  do  not  think  it  reasonable 
[*302]    to  compel  the  ^plaintiffs  to  go  to  trial,  even  at  twenty-one  days  dis- 
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taoce,  in  a  case  which  appears  (particularly  from  the  nature  of  the  issues 
teadered  at  law,)  to  be  one  of  so  much  importance. 

Motion  refused,  with  costs.[l] 


DuBLESs  V.  Flint. 


I 


1899 ;  Mareh  9. 

When  t  plaintiff*  claims  to  be  entitled,  in  m  paitienlar  character,  to  a  fund  in  the  handa  of  a  trot- 
lee,  and  the  tmetee,  by  hia  anawer,  eaya  he  doee  not  know  whether  the  plaintiff  fitla  that  oha- 
raeter  or  not,  the  plaintiff  cannot  have  the  fand  bronght  into  conrt  in  the  ■ait 

The  plaintiff  in  this  cause  claimed  to  be  entitled  to  a  fund,  admitted  by 
the  answer  of  the  defendant  Rest  Flint  to  be  in  his  hands.  The  plaintiff  as- 
serted his  title  as  heir  at  law,  and  heir  according  to  custom  of  gavelkind,  of 
one  Mary  Bradden,  deceased,  of  whose  will  Flint  was  a  trustee.  The  de- 
fendant Flint,  by  his  answer,  said  that  he  did  not  know,  and  could  not  set 
forth,  as  to  his  belief  or  otherwise,  whether  Mary  Bradden  left  the  plaintiff 
her  sole  heir  at  law,  or  her  sole  heir  according  to  the  custom  of  gavelkind, 
or  whom  she  left  her  heir  at  law  or  customary  heir. 

The  plaintiff  having  moved,  before  the  Yice-Chancellor,  that  the  fund, 
admitted  by  the  defendant  Flint's  answer  to  be  in  his  possession,  might  be 
brought  into  court  in  this  cause,  his  honor  refused  the  motion,  with  costs, 
upon  the  ground  that  the  answer  contained  no  admission  of  the  plaintiff's 
title. 

The  plaintiff  now  renewed  his  motion  before  the  Lord  Chancellor. 

*Mr.  Jacob  and'  Mr.  Leiois^  in  support  of  the  motion,  referred  to  [*503] 
Freeman  v.  Fairlie,{a)  and  Unsworth  v.  Woodcock.{b) 

Mr.  W.gram  and  Mr.  Turner^  appeared  for  the  defendant  Flint;  but 

The  Lord  Chancellor  (without  hearing  them)  said  that  the  case  of 
Freeman  v.  Fairlie  was  a  direct  authority  in  support  of  the  Vice-Chancel- 
lor's decision ;  and  he  refused  .the  motion,  with  costs.[l] 

(•)  3  Mer.  34.  (6)  3  Mad.  432. 

[1]  Bmeon  r.  Jenett  &nte  433,  and  notea  ibid. 

[1]  Rickarlton  t.  The  Bank  of  England,  ante  165, 177,  a.  1.  Oreen  t.  Pledger,  3  Hart«  165| 
171.  Meyer  f.  Mentriou,  4  Boa  v.  343.    Edwards  v.  Jonee,  13  Sim.  637,  638. 
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JBtftoeen  John  Maund,  Plaintiff;  and  Edwin  Allies,  Mary  Ann  Maund, 
John  Farquhari  and  John  Hair,  Defendants.  And  between  John 
Maund,  Plaintiff;  and  Anne  Allies  and  Harvey  Allies,  Defendants. 

1839:  March  97  ;  AprilI3. 

A  plaiotiff  althoQf  h  appoiated  reeeiver  in  the  cause,  cannot,  before  decree,  be  ordered,  aa  plaintiff 

to  produce  books  or  accounts  in  his  ponession,  for  the  inspection  of  a  defendant. 
A  perty  in  povession  of  documents  cannot,  except  by  consent,  be  eompolied  to  produce  them  for 

inspection  eleewhere  than  before  an  officer  of  the  court. 
An  order  for  a  commission  to  examine  witnesses,  returnable  upon  a  day  subsequent  to  that  to 

which  publication  atands  anlargedf  with  liberty  to  apply  to  the  master  to  enlaige  publication,  ia 

irregular. 

This  suit  was  instituted  for  the  purpose  of  having  certain  partnership  ac- 
counts taken.  Under  an  order  in  the  cause,  the  plaintiff,  who  was 
[*504J  the  managing  ^partner,  was  appointed  the  receiver  and  manager  of 
the  partnership  business;  and  he  subsequently  brought  into  the 
master's  office  his  first  account  as  such  receiver.  He  was  the  owner  of  the 
freehold  of  the  premises  upon  which  the  business  was  carried  on. 

On  the  20th  of  November,  1838,  the  Yice-Chancellor  made  an  order,  upon 
the  motion  of  the  defendants  Anne  Allies  and  Harvey  Allies,  '^  that  the  plain- 
tiff John  Maund  do  permit  Mr.  John  Moxham,  of  the  city  of  Bristol,  accoun- 
tant, to  compare  and  inspect,  at  the  expense  of  the  defendants,  Anne  Allies 
and  Harvey  Allies,  the  receiver's  first  account,  left  in  the  master's  office,  with 
the  partnership  books  and  accounts,  at  the  countiug-house  of  the  said  part- 
nership at  Pontypool,  in  the  county  of  Monmouth,  at  all  seasonable  times, 
upon  giving- reasonable  notice  thereof  to  the  plaintiff." 

On  the  Uth  of  February,  1839,  the  Yice-Chancellor  made  another  order, 
upon  the  motion  of  the  same  defendants,  by  which  it  was  ordered  that  the 
plaintiff  should  allow  the  clerk  or  assistant  of  Mr.  John  Moxham  to  be  pre- 
sent and  assist  him  in  such  comparison  and  inspection. 

The  cause  had  not  been  heard 

The  plaintiff  now  moved,  before  the  Lord  Chancellor,  that  both  these  or- 
ders might  be  discharged. 

Mr.  Wakefield  and  Mr.  Rogers,  in  support  of  the  motion,  contended  that 
the  first  order  was^  in  fact,  an  adverse  order  against  Mr.  Maund  as  plaintiff, 
and  not  as  receiver ;  and  they  said  that  it  was  served  on  his  clerk 
[*505]  in  court  as  such  ;  that  it  was  an  attempt  to  *graft,  on  the  commoa 
order  for  a  receiver  to  pass  his  accounts,  a  direction  for  the  productioa 
of  documents,  which  was  never  included  in  such  an  order,  when  properly 
drawn  up ;  and  that  the  real  object  of  that  direction,  in  the  present  instance, 
was  to  compel  the  plaintiff  to  produce  partnership  books,  which  he  could  not 
otherwise  be  compelled  to  produce. 

Mr.  Wigramf  and  Mr.  Piggott^  contra, — The  question  is,  whether  a  re- 
ceiver passing  his  accounts  in  the  master's  office  is  not  bound  to  produce  his 
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original  accounts ;  for  the  books  sought  to  be  produced  are  the  books  kept 
by  him  subsequently  to  his  appointment  as  receiver. 

The  Lord  Chancellor  : — Whatever  is  necessary  for  the  purpose  of 
taking  the  receiver's  accounts,  the  master  has  the  power  to  call  for  without 
order:  and  no  order  would  be  necessary,  unless  it  was  intended  to  make  an 
order  against  the  receiver  as  plaintiff;  and  the  order  would  be  equally  wrong 
if  made  for  that  purpose.  I  understand  it  does  not  appear  on  affidavit  that 
the  receiver's  account  is  taken  from  the  partnership  accounts.  The  accounts 
may  be  the  same ;  but  it  would  have  been  the  more  regular  course  that  there 
should  have  been  such  a  statement  The  plaintiff  might  then  have  been 
ordered  to  produce,  as  receiver,  any  books  in  which  he  had  entered  any  ac« 
counts  of  his  receipts  or  payments  as  receiver. 

I  would  suggest  that  the  order  should  be  varied,  by  giving  liberty  to  com* 
pare  the  receiver's  accounts  with  any  accounts  contained  in  any  books  re- 
lating to  the  partnership.    I  am  now  considering  the  plaintiff  as 
Receiver,  and  excluding  him  from  the  character  of  partner.  [*606] 

Mr.  Wakefield,  in  reply. — I  do  not  object  to  an  order  for  the  mas- 
ter to  direct  such  an  inspection  of  the  accounts  as  your  lordship  suggests ; 
bat  1  object  to  an  inspection  on  the  premises.  The  court  has  no  jurisdiction 
to  direct,  even  against  a  receiver,  inspection  at  his  private  house.  If  the 
common  order,  appointing  a  receiver,  does  not  give  the  master  sufficient 
powers,  I  have  no  objection  to  his  having  additional  powers ;  but  an  order 
for  inspection  of  documents  at  the  place  at  which  they  happen  to  be  is  never 
made  without  the  consent  of  the  party  in  whose  custody  they  are.  The 
only  place  at  which  the  court  can  order  the  production  of  documents  is  the 
master's  office,  or  with  the  party's  clerk  in  court. 

Ther^  is  no  allegation  in  the  affidavits  that  the  partnership  books  contain 
a  single  item  with  respect  to  the  receivership.  The  master  will  not  pass  the 
receiver's  accounts  until  he  shall  have  duly  accounted  for  all  that  he  has  re- 
ceived. 

The  Lord  Chancellor  : — I  think  the  parties  have  miscarried  with  re* 
spect  to  the  character  in  which  they  have  treated  the  plaintiff.  As  plaintiff, 
I  consider  it  perfectly  clear  that  he  is  not  subject  to  be  called  upon,  by  an  ad- 
verse application,  to  produce  documents  in  his  possession.[l]    It  is  very  dif- 

[1]  The  derendant'B  cohtm  ii  to  file  a  ero«-lnll.  Brown  t.  NewalU  3  Myl.  &  Cr.  573.  Th€ 
Cmmerciml  Bank  of  Bufale  t.  The  Bank  of  ike  State  of  New  York,  4  Hill,  516.  1  Bear.  178, 
>.  1.  2  Sim.  Sl  Sto.  344,  n.  3.  Althoagh  the  Master  of  the  Rolb  woald  not  order  the  plaiBtlff 
to  pRMloce  docomenU,  he  yet  gtivo  the  defendant  time  to  answer,  tnm  the  time  of  the  plaintiff** 
^poritiDg  the  docoment  with  his  clerk  in  court :  thus  substantially  evading  the  general  rule ;  for 
nilil  the  plaintiff  complied  with  the  condition,  he  had  no  means  of  expediting  his  cause.  Shop* 
^tri  T.  Morrio,  1  BeaT.  175.  The  same  course  was  again  pnisned  by  the  same  judge  in  Taylor 
V.  Bfmimg,  4  BeaT.  335,  the  material  part  of  the  judgment  in  which  case  will  be  found  in  1  BeaT. 
180,  B.  1.  Lord  Langdaie  has  himself  admitted  that  "  the  court  has  certainly  shown  some  astnta* 
>«•  in  making  soeh  orders ;  a  case  {Shepherd  ▼«  Morriai)  of  that  deaeriptloo  was  lately  bofna 
■M-"   Weddarbwur.Weddorhum,  2  Bwf,  212, 


606  CASES  IN  CHANCERY. 

1839.— Mannd  v.  Alliei. 

ferent  after  a  decree  which  orders  it.  In  the  present  instance  I  consider  the 
plaintiff  merely  as  receiver  of  property  common  to  both  parties ;  and  I  ap- 
prehend it  to  be  quite  clear  that,  having  some  documents  in  his  pos- 
[*607]  session  relative  *to  his  accounts,  it  is  right  to  make  an  order  to  com- 
pel him  to  produce  them  to  the  other  party.  If  he  has  kept  accounts 
at  ally  they  must  include  some  items  relating  to  the  partnership  affairs. 
Clearly  the  court  has,  and  I  apprehend  the  master  ought  to  have,  power  to 
compel  the  plaintiff  to  produce  all  accounts  kept  by  him  connected  with  the 
partnership.  There  id  considerable  difficulty  in  not  ordering  inspection  at 
the  premises,  because  any  other  place  will  be  inconvenient :  but  at  the  same 
time  I  feel  that  a  party  in  possession  of  documents,  as  receiver,  at  his  own 
house,  is  not  obliged  to  consent  to  an  inspection  of  them  there.  I  cannot 
order  that  the  defendants  shall  enter  another^arty's  house ;  the  jurisdiction 
can  only  be  enforced  by  production  before  the  officer  of  the  court.[2] 

Mr  Wigram  suggested  that  it  might  be  ordered  that  the  documents  should 
be  produced,  for  the  defendant^'  inspection,  at 'some  other  house  iu  the 
country. 

The  Lord  Chancellor  : — ^I  fear  I  cannot  do  that.  The  court  cannot 
depart  from  its  practice,  unless  it  is  a  matter  of  arrangement  between  the 
parties. 

Mr.  Wigram  then  said  that  the  receiver  was  not  in  his  own  house ;  and 
that  the  house  in  which  he  was  had  been  taken  for  the  partnership  pur- 
poses. 

The  Lord  Chancellor  : — ^The  plaintiff  is  the  managing  partner :  in 
point  of  fact,  he  was  the  managing  partner  in  possession,  and  the  court  ap- 
points him  receiver :  that  does  not  turn  him  out  of  possession.  I  cannot  alter 
the  possession ;  I  have  no  jurisdiction  over  the  possession.  I  thiuk 
[*508]  the  'master  has  jurisdiction  to  order  the  production  of  the  docu- 
ments ;  but  I  do  not  rest  upon  that.  The  order  I  propose  to  make  is, 
that  the  receiver  shall  produce  before  the  master  all  books  in  which  there 
are  any  entries  relating  to  his  receipts  or  payments  in  respect  of  the  partner- 
ship estate,  or  the  carrying  on  by  him  of  the  partnership  business,  with  liber- 
ty to  seal  up  such  parts  as  do  not  relate  to  those  matters.[3] 

At  all  events,  I  think  the  present  orders  cannot  stand,  because,  if  they  did, 
they  would,  at  some  future  time,  be  taken  as  a  precedent.[4] 

[Si]  PrtnticB  t.  PkilUp9,  2  Hmre,  152,  cited  ante,  263,  n.  1.  But  tee  Oriuu  v.  CBtper^  ante. 
S68. 

[3]  As  ito  lealinif  up  parts  of  books,  &o.  see  1  Ho£  Ch.  Praet  308 ;  2  Sim.  Sl  Sta.  3]  1,  n.  L 
Under  the  usual  order  for  the  production  of  books,  &c.  with  liberty  to  seal  up  on  affidavit  such 
parts  as  did  not  relate  to  the  mattera  in  question,  the  defendants  bad  produced  a  book  with  certain 
pages  sealed  up,  and  had  made  the  required  affidarit  The  plaintifia  afterwards  on  an  affidavit  of 
facts  leading  strongly  to  the  inference  that  one  of  the  pages  sealed  updid  relate  to  the  question  in 
.  dispute,  moved  that  the  defendants  might  produce  the  book  unsealed ;  .but  the  motion  was  refused, 
although  the  defendants  declined  to  answer  the  affidavit  Sheffield  CantU  Co.  v.  Shefield  ^ 
Roihtram  Railway  Co.  I  Phillips,  484. 

14]  When  a  defendant  will  be  required  to  produce  books  and  documents,  see  Tcylor  v.  RaudeU 
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'*  His  lordship  doth  order  that  the  receiver,  John  Maund,  do  produce  before 
the  master,  on  passing  his  partnership  accounts,  any  books  or  accounts  in  his 
possession  in  which  any  entries  have  been  made  relating  to  the  receipts  or 
payments  of  the  said  receiver  on  account  of  the  partnership  estate,  or  the 
carrying  on  of  the  said  partnership  since  his  appointment  as  receiver  thereof ; 
with  liberty  to  seal  up  such  parts  thereof  as  shall  appear  by  affidavit  tp  be 
made  by  him  not  to  relate  to  the  said  receipts  and  payments." 

Reg.  Lib.  1838,  B.  493, 


April  12. — On  the  25th  of  March,  1839,  publication  in  this  cause  then  stand* 
ing  enlarged,  by  consent,  to  the  first  day  of  Easter  term,  the  defendants  Hair 
and  Farquhar  moved,  before  the  Yice-Chancellor,  that  publication  might  be 
farther  enlarged,  and  that  they  might  be  at  liberty  to  sue  out  a  commission 
for  the  examination  of  witnesses  if  they  should  be  so  advised ;  upon  which 
the  Tice-Chancellor  made  an  order  that  a  commission  should 
'issue,  returnable  on  the  3lst  of  May,*  with  liberty  to  apply  to  the  [*509J 
master  for  an  enlargement  of  publication. 

The  plaintiff  now  moved,  before  the  Lord  Chancellor  that  this  order  might 
be  discharged. 

Mr.  Wakefield  and  Mr.  Ros^ers^  in  support  of  the  motion,  contended  that 
the  defendant  had  no  right  to  give  the  notice  of  motion  before  the  Yice-Chan- 
cellor;  and  that  the  order  which  the  Yice-Chancellor  had  made  was  irre- 
gular, upon  the  ground  that  the  commission  could  not  be  made  returnable  on  a 
later  day  than  that  to  which  publication  stood  enlarged ;  and  that  the  order  was 
objectionable  upon  the  furthcfr  ground  that  it  contained  a  recommendation  to 
the  master  to  enlarge  publication.  They  said  that,  if  it  were  necessary  to  go 
into  the  merits  of  the  case,  the  delay  which  had  taken  place  in  applying  for 
the  enlargement  was,  of  itself,  quite  a  sufficient  reason  why  it  should  not  have 
been  ordered. 

Mr.  Jacob,  Mr.  Wigram,  and  Mr.  Piggoti,  contra,  admitted  that,  as  the 
matter  at  present  stood,  the  commission  was  returnable  at  a  day  after  public 
cation  would  have  passed. 

The  Lord  Chancellor  : — ^You  seem  to  have  begun  at  the  wrong  end. 
Enlarge  publication  first,  and  then  yon  may  get  your  commission  as  a  matter 
of  course.  It  cannot  be  right  that  the  court  should  make  an  order  which  is 
to  depend  upon  another  order  to  be  made  by  the  master.  Is  this  court  to 
make  an  order  which  is  to  depend  upon  the  discretion  of  the  master  1  It  is 
making  an  order  before  the  time  has  come  at  which  it  can  be  pro- 
perly made.  It  is  *saying  thai  this  court  may  make  an  order  for  a  [*510] 
commission,  if  the  master  shall  please.  If  the  master  had  no  juris- 
diction, upon  the  ground  of  publication  having  passed,  the  Tice-Chancellor'9 
order  ought  to  have  embraced  that  also.    It  is  quite  irregular,  however,  to 

Cr.  It  Ph.  104 ;   M«fT«y  ▼.  WuUer, id.  114 ;  3  Sim.  &  Stn.  311,  b.  1 ;  3  Myl.  ^  Cr.  546,  d.  I, 
549,  B.  1. 
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1839.— In  re  Goner's  Patent. 


have  a  commission  returnable  after  publication  has  passed,  without  enlarg- 
ing publication  first ;  and  I  think  that,  upon  that  ground,  the  Vice-Chancel- 
lor's order  must  be  discharged,  except  so  far  as  it  gave  the  plaintiff"  the  costs 
of  the  application.  I  think  the  Vice-Chancellor  ought  to  have  refused  tL« 
motion  with  costs* 


In  the  Matter  of  Job  Cutler's  Patent. 

1839 :  April  20,  24 ;  Jane  7. 19  ;  December  24. 

A  psrty,  who  bad  lodged  an  Qneocceaerul  cmveat  against  the  granting  of  a  patent,  ordered  to  p«/ 
to  the  patentee  the  taxed  eoete  occasioned  1)7  the  caveat.  SembUt  such  costs  will  be  taxed  upon 
the  principle  npon  which  costs  in  a  cause  are  taxed  as  between  party  and  party. 

In  this  case,  Job  Cutler,  the  party  applying  for  the  patent,  had  been  put 
to  considerable  expense  by  reason  of -sl  caveat  having  been  entered  against 
the  grant  of  the  patent  to  him. 

On  the  20th  of  April,  the  Lord  Chancellor  determined,  upon  the  merits  of 
the  case,  that  the  patent  should  he  sealed.  Cutler's  counsel  then  applied  fof 
the  costs  occasioned  by  the  caveat^  and  the  Lord  Chancellor  ordered  that  the 
case  should  be  mentioned  again,  with  reference  to  the  question  of  costs. 


April  24. — Mr.  Wigram  now  asked  for  the  costs  occasioned  by 
[*511]  entering  the  caveat^  and  cited  £:r  par^e  Fox^(a)  and  an  ^unreported 
case  of  In  re  Alcock^  Patent,  in  December,  1832,  in  which,  he  said. 
Lord  Brougham  gave  the  patentee  the  costs  occasioned  by  a  caveat,  and  a  case 
before  the  present  Lord  Chancellor,  on  the  20th  of  December,  1837,  In  re 
Joyce's  Patent :  but,  upon  the  fast  case  being  mentioned,  (he  Lord  Chancel- 
lor said,  that  in  that  case  the  costs  were  given  by  consent ;  and  this  obser- 
vation was  confirmed  by  the  solicitor  general,  who  had  been  counsel  in  the 
matter. 

The  Lord  Chancellor  : — What  made  me  doubt  about  the  costs  is  this, 
that  it  is  decided  that,  upon  a  petition  of  right,  on  which  it  is  referred  to  the 
Chancellor  to  assist  the  Crown,  no  costs  can  be  given.  So,  the  application 
for  a  commission  of  review  is  made  to  the  Crown,  and  the  Crown  refers  it 
to  the  Chancellor  to  inquire ;  and  it  has  been  decided  that  the  Chancellor 
has  no  jurisdiction  to  award  costs,  On  inquiry,  I  find  that  the  proceedings 
in  patent  cases  cannot  be  traced  further  back  than  a  few  years. 

The  Solicitor  General,  contra,  for  the  party  who  had  entered  the  caveat. 
~  Suppose  an  application  should  be  made  to  the  Crown  to  grant  a  court  of 
quarter  sessions  to  a  particular  borough,  and  a  party  should  present  a  petition 
to  your  lordship,  praying  that  the  grant  might  not  be  made— the  party  thus 
coming  forward,  not  exactly  as  a  suitor,  but  as  amicus  curice,  and  the 

(a)  I  V.  4d  B.  67. 
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CrowQ  being  about  to  exercise  an  act  of  grace  and  favor ; — ^I  do  not  see  the 
power  to  give  costs ;  and  Lord  Eldon  says,  in  Ex  parte  Fox,  '*  I  do  not  like 
to  give  costs  in  a  case  of  this  kind  ;  I  cannot  say  the  jealousy  on 
the  other  side  was  'unreasonable."  Does  not  that  observation  strict-  [*512] 
ly  apply  t(»  this  case  ?  Was  not  the  jealousy  in  this  case  reasonable? 
Was  it  unreasonable  for  us  to  caution  the  court  against  the  act  it  was  about 
to  do?  In  Ex  parte  OReilyXa)  Lord  Thurlow,  in  the  year  1790,  intimates 
that  a  pany  entering  a  caveat  is  not,  as  a  litigant,  confined  to  the  objection 
which  he  has  taken,  but  he  may  open  the  whole  question.  It  must  be  admit- 
ted, however,  that  there  was  no  question  about  costs  in  that  cose. 

The  Lord  Chancellor  : — As  I  stated  before,  if  I  had  the  jurisdiction, 
I  should  exercise  it. 


June  7. — On  the  7lh  of  June,  1839,  an  order  was  made  that  the  respond- 
ent should  pay  to  the  petitioner  his  costs  of,  and  occasioned  by,  the  caveat^ 
and  consequent  thereon,  such  costs  to  be  taxed  by  the  master  of  the  Court  of 
Chancery  in  rotation,  if  the  parties  should  differ  about  the  same. 


Dec.  24. — The  taxation  was  conducted,  under  this  order,  in  the  ordinary 
manner,  and  upon  the  principle  upon  which  the  taxation  of  costs  between 
party  and  party  in  a  chancery  suit  is  conducted  ;  and  Cutler,  not  beings  sa- 
tisfied with  this  mode  of  taxation,  presented  a  petition  to  the  Lord  Chancel- 
lor, stating  that  by  such  taxation  *'  all  the  travelling  expenses  of  the  peti- 
tioner and  hi<  solicitors  incurred  in  procuring  necessary  evidence, 
*all  counsels'  fees,  and  other  expenses  incidental  to  procuring  a  [•SIS] 
speedy  hearing  of  the  matter ;  and  to  consultations  on  the  matter, 
all  sums  and  fees  paid  to  scientific  and  practical  men  for  giving  their  time 
and  evidence,  (which  could  not  have  been  procured  without  such  fees ;)  all 
charges  and  allowanc3s  claimed  by  the  petitioner  as  compensation  for  his 
loss  of  time,  and  for  his  travelling  and  other  expenses  consequent  upon  his 
attending  before  the  attorney  general  as  a  witness,  to  explain  his  invention, 
and  also  of  his  solicitor  attending  in  town,"  were  disallowed,  and  that  the 
Mil  of  costs  had  been,  by  this  mean«,  reduced  from  439/.  8^.  {Qd,  to  1462. 
lU.  Ad. ;  and  praying  that  it  might  be  referred  back  to  the  master  to  review 
Ills  taxation,  and  to  allow  to  the  petitioner  all  costs,  charges,  and  expenses 
reasonably  incurred  in  consequence  of  the  opposition  to  the  patent. 

This  petition,  being  supported  by  affidavit,  came  on  to  be  heard,  before  the 
Lord  Chancellor,  on  the  24th  of  December,  1839.  It  was  stated  in  the  peti- 
tion and  affidavit  that  no  taxation  of  the  costs  occasioned  by  a  caveat  had 
«ver  before  taken  place,  and  that  the  parties  had^  in  all  former  cases,  agreed 
QpoQ  the  amount  to  be  paid. 

The  Lord  Chancellor  dismissed  the  petition  with  costs. 

(«)  1  Vt0.  Jan.  112 ;  Me  p.  118. 
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1839^ — Hardioff  ▼.  Harding. 


[•514]  •Harding  v.  Harding. 

1839 :  November  5,  8 ;  December  10. 

An  order  for  a  resale,  made  in  conaeqnenee  of  the  parehaaer'i  default  in  completing  his  pnrchasey 
•bonld  not  discharge  him  from  his  purchase. 

Thomas  Haughton  Harding,  one  of  the  defendants  in  this  cause,  hav- 
ing been  allowed  to  bid  for  and  become  the  purchaser  of  an  estate  sold  under 
an  order  made  in  the  cause,  and  having  failed  to  pay  his  purchase  money 
by  the  time  appointed,  the  plaintiff  presented  a  petition,  praying,  in  addition 
to  certain  directions  applicable  to  the  peculiar  circumstances  of  the  case,  that 
the  defendant,  T.  H.  Harding,  might  be  discharged  from  his  purchase,  and 
that  the  estate  might  be  resold,  and4hat  the  defendant  might  |Kiy  the  expenses 
arising  from  the  non-completion  of  tlie  purchase,  and  the  expenses  of  that  ap- 
plication, and  the  expenses  of  the  resale,  and  might  bear  any  deficiency  in 
price  which  might  arise  therefrom ;  and  this  the  Yice-Chancellor,  upon  hear- 
ing the  petition,  ordered  accordingly,  on  the  6th  of  August,  1838. 

The  order  for  the  original  sale  had  been  made  in  pursuance  of  an  arrange- 
ment made  between  the  parties  after  the  institution  of  the  suit ;  but,  at  the 
time  at  which  the  order  was  made,  that  arrangement  had  not  been  brought 
before  the  court  by  supplementary  bill ;  and  the  defendant  T.  H.  Harding 
now  presented  a  petition  of  appeal  against  the  order  of  the  6th  of  August, 
1838,  alleging  that  it  was  in  contravention  of  that  arrangement,  and  that  it 
was  improperly  and  irregularly  obtained. 

The  Lord  Chancellor  expressed  doubts  whether  the  order  appealed 
from  was  right  in  discharging  the  purchaser  from  his  purchase,  but 
[*516]  was  of  opinion  that  *it  was  right  in  other  respects;  and  his  lordship 
ordered  that  ^t  should  be  mentioned  again. 


Nov,  6. — On  a  subsequent  day,  Mr.  Richards^  counsel  for  the  respon- 
dents, referred  to  two  cases  of  Saunders  v.  Gray,  L.  G.  16th  December, 
1811,  and  Tanner  v.  Radford,  V.  C.  8th  May,  1834.(a) 

(a)  SAONDiit  V.  Geat* 

1811:  December  10. 

**  Lord  Chancellor  : — Upon  opening^  of  the  matter  this  pcesent  dty  auto  the  Right  HooontUo 
the  Lord  High  Chancellor  of  Great  Britaio,  by  Mr.  Bell,  of  .coanael  for  the  plaintifi,  it  was  alleged 
that,  }>f  an  o^der  in  this  cause,  it  waa,  among  other  thiogs,  ordered,  that  the  freehold  and  leaaehold 
eeCatei  of  £dward  Gray,  deceased,  the  testator  in  the  pleadings  in  this  cause  named,  should  be 
Boldj  with  the  approbation  of  Mr.  Popham»  then  one  of  the  masters  of  this  conrt,  to  the  best  por- 
chaser  or  purchasers  that  could  be  got  for  the  same,  to  be  allowed  of  by  the  said  master :  That  in 
pursuance  of  the  said  order  the  said  estatef  were  sold  before  Mr.  Thomson,  the  master  to  whom 
this  cause  stands  transferred,  in  se?eral  lots ;  and  at  such  sale  John  Sidney,  having  bid  the  sum  of 
5152.  for  the  premises  comprised  m  lot  Ifo.  39|  the  said  master,  by  his  report  dated  the  13th  day 
of  May,  1809,  allowed  the  said  Jojbn  Sidney  to  be  the  pnrcha^r  of  the  premises  comprised  in  the 
said  lot,  at  that  sum  ;  ^nd  the  said  report  stands  absolutely  confirmed  by  an  order  dated  the  10th 
day  of  December,  1810  ;  That  the  said  John  Sidney  not  proeeeding  to  complete  his  said  purchase, 
it  was,  by  an  order  made  in  this  cause,  bearing  date  the  15th  day  of  January,  181 1,  ordered  thatil 
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*The  Lord  Chancellor  : — ^This  is  a  question  of  very  great  itn*    [*516] 
portance,  and  it  must,  therefore,  be  ascertained  what  the  practice  is, 
and  to  what  extent  those  who  are  selling  estates  under  the  'decree    [*6l7] 
of  the  court  can  proceed  against  the  purchasers.    I  find,  however, 

riioiild  be  lefeTTed  te  Mr.  Thomaon,  the  master  to  whom  thia  eanoe  ataada  tranaferrad,  to  aee  if  a  good 
titla  eoold  be  made  to  the  premiaea  compriaed  in  lot  37,  part  of  the  eatatea  in  qneation  in  thia  oanae, 
pucbaaed  by  John  Sidney :  That  in  purauance  of  the  aaid  order  the  aaid  maater  made  hia  report, 
beiriog  date  the  18th  day  of  Novembori  1811,  and  thereby  certified  that  he  had  been  attended  by 
the  toticitor  for  the  plaintiflk  and  for  the  defendanta,  the  tmateea,  none  attending  for  John  Sidney, 
ia  the  aaid  order  named,  the  porchiuer  of  the  premiaoa  compriaed  in  lot  No.  27,  part  of  the  eatatea 
m  qneation  in  thia  canae,  although  duly  aummoned  for  that  parpoae  aa  by  oath  made  thereof  ap- 
pealed :  and  in  the  preaence  of  the  aolicitora  aforeaaid,  he,  the  aaid  maater,  had  proceeded  to  in- 
qaire  whether  a  good  title  could  be  made  to  the  premiaea  compriaed  in  the  aaid  lot  No.  27,  and  an 
abiKiaet  of  the  title  to  the  aaid  eatate  having  been  laid  before  him,  ha  had  peruaed  and  conaidered 
the  aame,  and  did  conceive  that  a  good  title  could  be  make  to  the  aaid  premiaea  compriaed  in  the 
nid  lot  No.  27 :  That  by  au  order  made  in  thia  cauae  bearing  date  the  28ih  day  of  November, 
IBII,  it  waa  ordered  that  the  aaid  report,  bearing  date  the  18th  day  of  November,  1811,  and  all 
the  matten  and  thinga  therein  contained,  ahould  atand  ratified  and  confirmed  by  the  order,  au- 
thority, and  decree  of  thia  court,  to  be  obaerved  and  performed  by  all  partiea  thereto,  according  to 
tha  tenor  and  true  meaning  thereof,  unleai  the  aaid  John  Sidney,  having  notice  thereof,  ahould, 
witlun  eight  daya  after  aueh  notice,  ahow  nnto  this  court  good  cauae  to  the  contrary :  That  doe  no- 
tiee  haa  been  given  to  the  aaid  John  Sidney  of  the  aaid  order  dated  the  28th  day  of  November, 
1811,  aa  by  affidavit  appean,  and  no  cauae  hath  been  abown  to  the  contrary  thereof,  aa  by  the 
Rgistmr'a  certificate  alao  appeara.    It  waa,  therefore,  prayed  that  the  report  of  Charlea  Thomson, 
Ei^,  ooe  of  the  maateia  of  thia  court  to  whom  thia  cauae  atanda  refersed,  bearing  date  the  18th 
day  of  November  laat,  and  by  whieh  he  raporta  that  a  good  title  can  be  made  to  lot  27,  part  of  the 
premiaefl  in  qneation  in  thia  cauae,  may  be  abaolutely  confirmed  ;  and  that  John  Sidney,  who  haa 
been  doly  confirmed  the  purchaaer  of  the  aaid  premiaea,  may,  on  or  before  the  20th  day  of  Janua- 
ly  aazt,  pay  in  hia  porchaae  money,  amounting  to  5152.,  together  with  the  coata  of  thia  applica* 
tion,  and  all  other  ooeta  incurred  in  confirming  the  aaid  John  Sidney  aa  the  purchaaer  of  the  aaid 
pnmitat,  and  compelling  him  to  complete  the  porchaae  thereof  to  be  taxed  by  the  aaid  maater ; 
tad  ia  defaalt  thereof  that  the  aaid  premiaea  may  be  again  put  up  for  aale  before  the  aaid  maater ; 
aad  ia  case  of  a  deficiency  on  aoch  aeeond  aale,  then  that  the  aaid  John  Sidney  may  be  compelled 
la  pay  aneh  deficiency,  together  with  the  coata  of  aueh  aeeond  aale  and  the  coeta  already  incurrcj^, 
and  tabe  taxed  aa  aforaaatd:  Wheranpon,  and  upon  hearing  the  aaid  order  dated  the  lOth  day  of 
I>Manber,  1810,  the  aaid  order  dated  the  15th  day  of  Jaunary,  1811,  the  aaid  maater'a  report  dated 
the  18lh  day  of  November,  1811,  the  aaid  order  dated  the  28th  day  of  November,  181 1 ,  an  aflida- 
vitof  aervioe  ofthe  aaid  order  dated  the  38th  day  of  November,  1811,  upon  the  aaid  John  Sidney, 
aad  an  affidavit  of  aervice  of  notiee  of  thia  motion  to  the  aaid  John  Sidney  read,  hia  Lordahip  doth 
arder  that  the  report  made  in  thia  cauae  by  Mr.  Thoinaon,  one  of  the  maatera  of  thia  court,  bearing 
dale  the  18th  day  of  November,  1811,  and  by  which  the  aaid  master  haa  reported  that  a  good 
title  ean  be  made  to  lot  27,  of  the  premiaea  in  qneftion  in  thia  cauae,  be  abeolutely  confirmed.    And 
it  ii  aideted  that  it  be  raferred  to  the  aaid  maater  to  tax  all  partiea  their  coata  of  thia  application, 
■ad  all  other  ooeta  inonrrad  in  ooafirming  the  aaid  John  Sidney  aa  the  purchaaer  of  the  aaid  premi- 
•aa,  and  eompelling  him  to  complete  the  porchaae  thereof.    And  it  ia  ordered  that  the  aaid  defen- 
dant John  Sidney  do  pay  aueh  coata  when  taxed :  and  it  ia  ordered  that  the  aaid  defendant  John 
Sidary,  who,  by  order  bearing  date  the  lOth  day  of  December,  1810,  atanda  abaolutely  confirmed  the 
^  purchaaer  ofthe  premiaee  compriaed  in  the  aaid  lot  No.  27,  at  the  aom  of  5151. ,  do,  on  or  before  the 
SOih  day  of  January,  1812,  pay  the  aaid  anm  of  515/.  into  the  bank,  with  the  privity  of  the  aecoon- 
^t  general  of  thia  conrt,  to  be  there  placed  to  the  credit  of  thia  cauae,  aubject  to  the  further  order 
of  thia  cooft :  and  In  default  ofthe  aaid  defendant  Johu  Sidney  hia  paying  the  aaid  aum  of  515/.  into 
the  bank  by  the  time  aforeaaid,  it  ia  ordered  that  the  aaid  premiaea  compriaed  in  the  aaid  lot  No. 


617  CASES  IN  CHANCERY. 

g_ -  ■    I  I  r  "* ■! ■ m  -m-^ " 

1839.— HardJDff  ▼.  Haiding^. 

-^ 1 — w-i^n—rm ■ 1 -     -        -  -----   ■ ^     j ., , , 

upon  reference  to  the  registrar,  that  search  has  been  made,  and  that  no  case 
can  be  found  except  those  which  have  been  nientioned.(a)    1  do  not 

[*618]  'know  why  a  person  purchasing  under  a  decree  of  the  court,  should 
not  be  held  to  his  contract  as  much  as  a  person  purchasing  in  the 

ordinary  way. 

(a)  Saunder»  t.  Chrayt  and  Tanner  ▼.  Radford. 


27,  be  reiold/with  the  approbation  of  the  aaid  master,  to  the  best  purchaser  or  purchasers  that  can 
be  got  for  the  same,  to  be  allowed  of  by  the  said  master ;  and  in  case  the  said  premises  comprised 
ia  the  said  lot  No*  27,  shall  not  be  resold  for  so  much  money  as  the  sum  of  515/ ,  it  is  ordered  that 
the  said  master  do  tax  the  costs  of  such  resale.  And  it  is  ordered  that  the  said  John  Sidney  do 
pay  the  deficiency  between  the  sum  of  515/.  and  the  sum  for  which  thesaid  premises  shall  be  resold 
Ht  such  resale,  to  be  ascertained  by  the  said  master,  into  the  bank,  with  the  privity  of  the  accoan- 
tant  general,  to  be  placed  to  the  credit  of  this  cause,  subject  to  the  further  order  of  this  court.  And 
it  is  ordered,  that  the  said  John  Sidney  do  pay  the  costs  of  such  resale  when  taxed.  And  it  is  far- 
ther ordered,  that  the  person  or  persons  who  shall  be  allowed  the  best  bidder  or  the  beet  bidden  at 
8u«h  resale,  other  than  the  said  John  Sidney,  do,  within  ten  days,  make  a  deposit  after  the  rate  of 
10/.  per  cent,  on  his  or  their  biddings,  the  sum  to  be  ascertained  by  the  said  master,  into  the  bank, 
with  the  privity  of  the  said  accountant  general,  to  be  there  placed  to  the  credit  of  this  cause,  sub- 
ject to  the  further  order  of  this  court ;  and  in  default  of  making  such  deposit  by  the  time  aforesaid, 
it  is  further  ordered  that  the  said  biddings  be  considered  as  void,  and  that  the  said  master,  without 
fofther  motion,  do  resell  the  premises  comprised  in  the  said  lot." 

Reg.  Lib.  B.  1811.  fol.  1090. 


Tanhik  o.  RADIOaD. 

1834:  Maya 

"  Vice  Chancellor  : — Upon  opening  of  the  matter  this  present  day  onto  this  coart  by  Sir 
George  Grey  of  counsel  for  the  plaintiffs,  it  was  alleged  that  it  appears  by  the  affidavit  of  William 
Henry  Tanner  and  Frederiek  Granby  Farrant,  that  the  deponent  William  Henry  Tanner  sailh, 
that,  pursuant  to  an  order  of  this  court  made  in  this  aauae,  the  advowson  of  the  rectories  of  Lap* 
ford  and  Nymet  Rowland,  in  the  county  of  Devon,  and  the  fee  simple  and  inheritance  of  seToiml 
tenements  commonly  called  Town  Tenement  and  Hill  Tenement,  situate  in  the  said  parish  of 
Lapford,  were,  with  other  lands,  put  up  for  sale  by  publie  auction  in  five  lots,  at  the  public  sale 
room  of  this  court  in  Southampton  Buildings,  Cbaacery  Lane,  London,  on  Wednesday,  the  lOth 
day  of  July  last  past ;  that  the  above  named  defendant  John  Arundel  Radford  attended  such  auc- 
tion, and  became  the  best  bidder  for,  and  has  been  since  duly  reported  and  confirmed  the  parcha- 
■er  of,  the  first  four  lots  eomprised  in  the  printed  particular  of  each  sale,  consisting  of  the  rectories 
of  Lapford  and  Nymet  Rowland,  and  the  said  tenements  called  Town  Tenement  and  Hill  Ten- 
ement, at  the  sum  of  6880/.  or  thereabouts ;  that  the  conditions  of  the  said  sale  or  auction  stipnla* 
ted  (amongst  other  things)  that  the  purchasers  shoald  be  furnished  with  abstracts  of  the  title  at 
the  vendor's  expense,  upon  application  to  their  splieitors,  and  that  the  purchasers  should  pay  their 
respective  purchase  moneys  into  tha  Bank  of  England  for  the  said  advowson,  being  lots  1  and  3, 
of  the  said  hereditamenU,  on  or  before  the  lOth  day  of  November  then  next,  and  for  the  remain- 
ing three  lots  on  or  before  the  28tb  day  of  September  then  next,  and  in  default  thereof  they  shoald 
respectively  pay  interest  on  their  respective  purchase  moneys  from  the  periods  aforesaid,  at  the 
rate  of  5/.  per  cent  per  annum,  as  on  reference  to  the  said  particulars  and  conditions  will  mora 
fully  appear  $  that  he,  the  said  deponent,  sent  the  said  John  Araudel  Radford  abstracts  of  title  to 
the  said  four  lots  so  agreed  to  be  purchased  by  him  as  aforesaid,  before  the  said  28th  day  of  Sep- 
tember last,  and  the  said  John  Arundel  Radford  hath  not,  nor  hath  his  attorney,  solicitor,  or  conik- 
sel,  .or  any  other  perion  on  his  behalf,  mnde  any  objection  whatever  to  the  said  titles,  or  to  any  or 
either  of  ihem,  or  to  any  part  thereof,  and  tha  said  deponem  verily  fieliavas  that  the  titles  to  tba 
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1839.— Harding  r.  Hanliog. 

The  order  made  in  that  case,  of  the  year  1811,(a)  is  the  ordinary    [*619] 
remedy  against  a  purchaser  who  does  not  complete ;  enforcing  the 
lien  against  the  estate  so  far  *as  it  will  go.    Discharging  the  purcha-    [*620] 
ser,  and  then  suing  him  for  damages,  is  not  what  this  court  does. 

(a)  Saunder§  ▼.  Oray, 

.1  ■  -    ■■  .... 

Mid  lotSt  and  to  each  of  Uiem,  are,  in  all  respecta,  good»  marketable,  and  unexceptionable  titles ; 
that  the  said  sum  of  68802.  hath  not,  nor  hath  any  part  thereof,  been  paid  into  the  aaid  Bank  of 
Eoglaod  porioant  to  the  aaid  conditions  of  sale,  but  the  whole  thereof,  with  the  interest  due  for 
the  same,  still  remains  dae  and  owing  from  the  said  John  Arundel  Radford  ;  bat  the  said  John 
A.  Radford,  by  some  means  unknown  to  and  unauthorized  by  the  said  deponent,  took  possession  of 
the  said  tenement  called  Hill  Tenementi  on  or  about  the  39th  day  of  September  last,  and  is  still  in 
the  possession  thereof;  that  the  deponent  knows  and  is  well  aequaiated  with  the  circumstances  of 
the  said  John  A.  Radford,  and  he  feels  quite  satisfied  and  sure  that,  in  order  to  complete  the  said 
parcfaaaes,  the  said  John  A.  Radford  must  borrow  the  whole  of  the  said  purchase  money ;  that  the 
ssid  John  A.  Radford  is  the  present  incumbent  of  the  said  rectories  of  Lapford  and  Nymet  Row- 
land, bat  that  his  lifo  interest  therein,  or  in  Uie  larger  of  them,  is  mortgaged  or  charged  with  con- 
siderable sums  of  money  doe  to  Mr.  Zachary  Turner,  of  the  said  city  of  Exeter,  the  attorney  for  the 
•sid  J.  A.  Radford,  or  unto  some  client  of  his,  or  unto  both,  and  that,  although  the  said  J.  A.  Rad- 
fatd  now  has,  aa  the  said  deponent  Terily  belieyes,  an  annual  income  of  700/.  from  the  said  rectories 
daring  his  life,  after  paying  the  interest,  &c.  on  the  said  mortgages,  still  the  said  deponent  knows 
Ibat  the  said  J.  A.  Radford  cannot  of  himself  pay  the  said  purchase  moneys  for  the  said  rectories 
asd  hereditaments,  and  verily  believes  that  no  person  will  lend  him  the  same,  and  that  there  is  not 
Ibe  most  distant  probability  of  his  ever  completing  the  said  purchase ;  that  he,  the  said  deponent, 
katb  been  inliirmed,  and  he  has  no  doubt  whatever  in  his  mind  but  that  such  information  is  true, 
that  the  said  J.  A.  Radford  hath  left  his  residence  at  Lapford  aforesaid,  and  appointed  a  curate  to 
efficialein  the  aaid  parish  chnrches  during  his  absence,  for  the  purpose  of  evading  the  consequence 
•f  his  non-completion  of  the  safd  purchase,  and  to  prevent  his  being  taken  into  the  custody  of  the 
iNJeant-st-arms ;  that  on  Saturday,  the  19th  day  of  April,  1834,  he,  the  deponent,  together  with 
the  above  named  Frederick  Granby  Farrant,  went  to  Lapford  aforesaid,  and  to  the  residence  of 
Ibe  Slid  J.  A«  Radford  there,  and  aaw  Mrs.  Radford,  the  wife  of  the  said  J.  A.  Radford,  who  in- 
fonned  the  said  deponent,  in  the  presence  and  hearing  of  the  said  Frederick  Granby  Farrant,  that 
ber  hosband,  the  said  J.  A.  Radford,  was  not  at  home,  and  where  he  was  gone  she  did  not  know, 
■ad  when  he  would  return  she  did  not  know,  and  where  he  may  be  found  or  addresaed  she  did  not 
know.  Aod  thevaid  deponent,  the  said  F.  Granby  Farrant,  saith,  that  on  Saturday  last,  the  19th  day 
sf  April,  he,  the  aaid  deponent,  accompanied  the  said  W.  H.  Tanner  to  Lapford  aforesaid  ;  that  pre« 
vioariy  to  going  to  the  residence  of  the  said  J.  A.  Radford,  the  said  deponent  was  informed  by  several 
peisoos  at  Lapfard  aforesaid,  and  he  verily  believes  such  information  to  be  true,  that  the  aaid  J.  A« 
Kadfofd  had  left  his  residence  at  Lapford  aforesaid,  and  had  appointed  a  Mr.  Worthy  as  his  curate; 
(bat  the  place  of  abod«  of  the  aaid  John  A.  Radford  waa  unknown,  and  the  period  of  his  return  an- 
certain ;  that  afterwards,  on  the  same  19th  day  of  April,  the  aaid  deponent  accompanied  the  said 
William  H.  Tanner  to  the  replence  or  house  of  the  said  J.  A.  K  adford,  at  Lapford  aforesaid,  and  there 
■aw  the  wifeof  the  said  J.  A.  Radford,  who  informed  the  said  W,  H.  Tanner,  in  the  presence  and 
k^uiag  of  the  said  deponent,  that  the  said  J.  A .  Radford  wss  not  st  home,  where  he  was  gone  she  did 
net  know,  nor  when  he  would  return  she  did  not  know,  and  wherehe  may  be  found  or  be  addressed 
^It  ihs  did  not  know.  It  was  therefore  prayed  that  the  defendant  J.  A.  Radford  the  purchaser  of  the 
preniies  eomprised  in  lots  Noo.  1,  3,  3,  and  4,  of  the  estates  sold  in  this  cause  might,  within  ten  daya 
^r  isrvioe  of  this  order,  each  service  to  be  verified  by  affidavit,  pay  the  sum  of  S630/.,  being  the 
•mosat  of  the  pnrchaae  moneys  for  the  said  lots,  into  the  bank,  with  the  privity  of  the  accoon- 
^t  leneral  of  this  court,  to  the  credit  of  this  cause,  subject  to  the  further  order  of  this  court ; 
^  ia  the  event  of  the  said  J.  A.  Radford  omitting  to  pay  the  said  sum  of  6880^  into  court  withia 
^  period  afofssaidy  thta  that  the  report  of  Mr.  Trover,  one  of  the  masters  of  this  court,  dated 
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1839.— Hardiaff  ▼«  Hantiuff. 


[*521]        *I  think  that  there  was  great  propriety  in  the  order  made  in  that 

case  of  the  year  1811,  and  that  it  was  quite  in  analogy  to  the  course 
f*622]    the  court  takes  against  a  ^purchaser  in  the  ordinary  case.     Whether 

that  shall  be  the  practice  for  the  future  must  be  considered.    It 
would  seem  to  be  introducing  a  new  practice,  although  it  has  the  high 

authority  of  Lord  Eldon  in  the  case  of  the  year  181 L 
[•623]        ♦If  the  parties  require  it,  1  will  take  time  to  consult  with  the  other 

judges  of  the  court,  and  state  what  shall  be  the  course  in  future. 
[*624]        *I  think  that  the  order  should  have  been  to  hold  the  .purchaser  to 
his  contract,  and  order  the  resale  in  the  mean  time. 

tbe  13th  day  of  NoTember,  1833,  by  which  the  said  J.  A.  Radford  ia  reported  the  beat  pnrchawr 
•f  the  aaid  premisea,  and  the  order  made  by  hia  Honor  the  Vice-Chaneellor.  on  the  1 1th  day  of 
Janaary  last,  whereby  eueh  report  was  absolotely  confirmed,  might  be  respectively  diaehaiged ; 
and  that  the  said  J.  A.  Radford  might  deliver  up  possession  of  Hill  Tenement  to  the  receiyer  ap- 
pointed in  this  canse,  or  that  such  receiver  might  be  at  liberty  to  take  possession  thereof;  and  that 
the  said  master  might  be  directed  forthwith  to  publish  advertisements  in  the  London  Gazette  and 
other  papers  for  the  resale  of  the  said  premises,  whereof  the  said  J.  A.  Radford  was  so  reported  the 
best  purchaser ;  and  that  all  the  costs,  charges,  and  incidental  expenses  attending  the  last  sale, 
and  inofdental  thereto,  end  occasioned  by  the  defanlt  of  the  said  J.  A.  Radford  together  with  any 
loss  or  deficiency  in  price  and  interest  arising  by  such  second  sale,  may  be  ascertained  by  th«  said 
master :  and  that  the  same  may  be  paid  by  the  said  J.  A.  Radford  to  Mr.  John  Pearson  the  plam- 
tiff's  solicitor,  and  that  service  of  thb  order  upon  the  clerk  in  court  of  the  said  defendant  J.  A 
Radford  may  be  deemed  good  service :  Whereupon,  and  upon  hearing  Mr.  Jemmett  of  connsel  for 
the  defendant  Harriet  Prestwood  Radford  and  the  infant,  an  affidavit  of  the  plaintiff  W.  H.  Tan- 
ner and  F.  6.  Farrant,  and  an  affidavit  of  service  of  notice  to  the  other  defendants,  the  master's 
•eport  dated  the  13th  day  of  November,  1833,  and  the  order  dated  the  10th  day  of  January,  1834, 
read :  This  court  doth  order  that  the  defendant  J.  A.  Radford,  the  pnreh|«er  of  the  premises  com. 
prised  in  lots  Nos.  1,  2,  3,  and  4,  of  the  estates  sold  in  this  canse,  do,  within  ten  days  after  senriee 
of  this  order,  such  service  to  be  verified  by  affidavit,  pay  the  sum  of  6880f.,  being  the  amount  of 
the  purchase  moneys  for  the  said  lots,  into  the  bank,  with  the  privity  of  the  accountant  general 
of  this  court,  to  be  there  placed  to  the  credit  of  this  canse  subject  to  the  further  order  of  this  coort; 
and  in  the  event  of  the  said  J.  A.  Radford's  omitting  to  pay  the  said  sum  of  6880/.  into  the  bank, 
to  the  credit  of  this  cause  as  aforesaid,  within  the  period  aforesaid,  then  it  is  ordered  that  the  report 
of  Mr.  Trower,  one  of  the  masters  of  this  court,  dated  the  13th  day  of  November,*1833,  by  which 
the  said  J.  A.  Radford  is  reported  the  best  purchaser  of  the  said  premises,  and  the  order  made  in 
thia  cause  on  the  11th  day  of  January  last,  whereby  such  report  was  absolutely  confirmed,  be  re- 
spectively discharged.    And  it  is  ordered  that  the  said  J.  A.  Radford  do  deliver  up  posMsrion  of 
Hill  Tenement  to  the  receiver  appointed  in  this  cause,  or  such  receiver  is  to  be  at  liberty  to  take 
possession  thereof.    And  it  is  ordered,  that  the  said  master  do  forthwith  publiah  advertisementein 
the  London  Gaxette,  and  such  other  public  papers  as  he  shall  think  fit,  for  the  resale  of  the  said 
premises  whereof  the  said  J.  A.  Radford  was  so  reported  the  best  purchaser.  And  it  is  ordered,  that 
all  the  casta,  charges,  and  incidental  expenses  attendmg  the  last  sale,  and  incidental  thereto,  and 
occaaioned  by  the  defanlt  of  the  said  J.  A.  Radford,  together  with  any  loss  or  deficiency  in  prioo 
and  interest  arising  by  such  second  sale,  be  ascertained,  taxed,  and  settled  by  the  said  master; 
and  it  is  ordered  that  the  said  J.  A.  Radford  do  pay  the  same,  when  ascertained  by  the  said  maiter 
as  aforesaid,  into  the  bank,  with  the  privity  of  the  accountant  general  of  this  court,  to  be  then 
placed  to  the  credit  of  this  cause,  subject  to  the  further  order  of  this  court    And  it  is  ordered,  that 
the  costs  of  all  parties,  except  the  said  defendant  J.  A.  Radford,  be  coats  in  the  cause.    And  it  IM 
ordered,  that  the  service  of  thh  order  upon  the  clerk  in  eouit  of  the  said  defendant  J.  A.  Radford 

be  ^[ood  service  on  the  said  defendant" 

Reg.  Lib.  B.  1633,  fol.  1001. 


J 
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1839.— Dq  Hounoelin  ▼.  Sheldon. 


I  will  communicate  with  the  other  judges  of  the  court,  and,  if  they  see  no 
objection  to  making  that  order  of  1811  the  rule  oif  the  court,  I  think  it  will 
be  proper  that  it  should  be  so. 


Dec.  10. — His  lordship  subsequently  made  an  order,  dated  the  10th  of 
December,  1839,  in  the  following  terms : — 

"  His  lordship  doth  order,  that  so  much  of  the  order  dated  the  6th  day  of 
August,  1S38,  as  directs  the  defendant  Thomas  Haughton  Harding  to  be  dis- 
charged from  liis  purchase  in  the  said  order  mentioned  be  discharged ;  and 
it  is  ordered  that  the  rest  of  the  said  order  be  affirmed."  Deposit  to  be  re<* 
turned. 

Mr.  Wi^amj  and  Mr.  Kenyan  Parker^  and  Mr.  Richards^  and  Mr.  TuT" 
ner,  were  counsel  in  the  case. 


*Du  HouRMELiN  and  Others  v.  Sheldon  and  Others.        [^525} 
Du  HouRMELiN  and  Others  v.  The  Attorney  General. 

{By  Original  and  Supplemental  Bills.) 

1939:  If  ay  97,  29  ;  Jojie  29  ;  July  6 ;  November  6. 

A  tetutriz  devised  ft  real  estate  to  tnutees,  upon  truat  to  sell,  and  to  divide  the  produce  of  the 
nJe  amoogst  certain  persons,  some  of  whom  were  aliens.  The  estate  was  sold  under  a  decree 
of  the  court.  Held,  that  the  Crown  was  not  entitled  to  those  shares  of  the  produce  of  the  sale 
vhieh  were  payable  to  the  aliens. 

Thr  orig.inal  cause  was  instituted  for  the  purpose  of  carrying  into  exe- 
cmion  the  trusts  of  a  will,  by  which  the  testatrix  had  oppointed  and  devised 
a  real  estate  to  trustees,  who  were  all  British  subjects,  upon  trust  to  sell  it, 
and  to  divide  the  produce  among  certain  persons,  soaie  of  whom  were  aliens. 
The  decree  having  directed  the  sule  of  the  estate,  the  Earl  of  Radnor  be- 
came the  purchaser ;  but  he  objected  that  a  eood  title  could  not  be  made, 
npoQ  the  ground  that  some  of  the  cesiuis  qui  trusty  amongst  whom  tlie  pur- 
chase money  was  to  be  divided,  were  aliens.  The  master  having  reported 
in  favor  of  the  title,  the  Earl  of  Radnor  excepted  to  his  report ;  but  the  ex- 
ceptions were  overruled  by  the  Master  of  the  Rolls.  A  full  report  of  the 
argument  at  the  Rolls  will  be  found  in  the  first  volume  of  Mr.  Beavan's  Re- 
ports.(a) 

The  Earl  of  Radnor  (the  purchaser)  now  appealed  from  the  order  of  the 
Master  of  the  Rolls,  overruling  the  exceptions  to  the  master's  report  of  a 
good  title. 

The  Solicitor  Oeneral,  Mr.  Bellenden  Ker,  and  Mr.  Elderion,  for  the 
purchaser,  in  snp{)ort  of  the  objection  to  the  title. 

Fourdrin  v.    Gowdet/,{b)  is    a  direct    authority  in  favor    of  the  ohr 

(«)  Page,  79.  (i)  3  Mylne  dD  Keen,  383. 
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[•626]  jection.  The  rule,  that  an  alien  cannot  hold  'land,  is  a  doctrine,  not 
of  tenure,  but  of  policy.  It  is  clear,  that  a  devise  in  trust  for  an 
alien  is  no  less  void  than  a  devise  directly  to  the  alien  himself;  and  if  it  were 
competent  for  the  testator  to  direct  that  his  lands  should  be  sold,  and  the  pro- 
duce paid  to  an  alien,  that  form  would  be  adopted  of  giving  to  the  alien  the 
land  itself;  for  it  is  a  familiar  doctrine  that  a  party,  to  whom  the  produce  of 
land  directed  to  be  sold  is  given,  may  elect  to  take  the  land  itself.  The  case 
of  the  Attorney  General  v.  Duphssis{a)  shows,  that  a  crift  to  an  alien  of  even 
a  contingent  interest  in  land  is  void  ;  and,  further,  that  the  court  will  inter- 
fere, on  behalf  of  the  Crown,  to  declare  such  a  gift  void.  The  case  of  the 
Attorney  General  v.  Sands{b)  and  Rolle's  Abridgment,(c)  as  well  as  the 
case  of  Attorney  General  v.  Duplessis,  show  instances  in  which  the  court 
has  held,  that  an  equitable  interest  in  land  which  is  given  to  an  alien  de- 
volves upon  the  Crown  ;  and  the  same  result  attends  the  gift  to  an  alien  of  the 
bare  legal  estate  ;  King  v.  Boys\d)  The  act  13  G.  3,  c.  14,  enabling  aliens 
to  lend  money  on  mortgage  of  estates  in  the  West  Indian  colonies,  shows, 
that  those  who  framed  it  considered  that  aliens  could  not  take  even  the 
slightest  interest  in  land  of  any  kind ;  and  the  only  exceptions  (if  exceptions 
they  can  be  called,)  to  the  rule  that  aliens  shall  not  be  interested  in  land,  are, 
that  an  alien  may  have  the  benefit  of  an  elegit^  and  that  an  alien  merchant 
may  have  a  leasehold  house  for  his  residence  ;  but  the  benefit  of  an  elegit  is 
expressly  given  to  the  merchant  by  the  statute  De  Mercatoribus.{e)  The 
purchaser  cannot  safely  pay  his  purchase  money  into  court,  for  he  has  no- 
tice that  the  attorney  general,  who  has  at  least  a  contingent  interest 
[•527]  •in  it,  is  not  a  party ;  Giffard  v.  Hort,{g)  Barclay  v.  Russell.{k) 
In  many  cases  in  which  the  circumstances  have  been  the  same  as 
those  of  the  present  case,  the  title  of  the  court[l]  to  the  produce  of  the  sale 
has  been  considered  clear,  and  the  parties  have  submitted  their  claims  to  the 
merciful  consideration  of  the  Crown. 

Mr.  Wigram  and  Mr.  Parry,  for  the  plaintiffs,  some  of  whom  were  aliens, 
and  were  interested  in  the  produce  of  the  sale. 

The  two  questions  which  arise  in  this  case  are  perfectly  distinct  The 
first  is,  whether  the  sale  is  not  good  ;  and  the  second  is  to  whom  the  pur- 
chase money  is  to  belong.  As  to  the  first,  when  the  court  has  made  a  decree 
for  a  sale,  and  the  money  has  been  paid  into  court,  the  court  is  not  in  the 
habit  of  holding  the  purchaser  responsible  for  the  application  of  the  money, 
upon  the  ground  that  some  persons,  who  are  not  before  the  court,  may  have 
an  interest  in  it.  A  purchaser  who  buys  of  trustees,  whose  receipts  are  de- 
clared to  be  good  discharges,  need  make  no  further  inquiry ;  and  so  a  pur- 
chaser, who  buys  under  a  sale  made  by  the  court,  is  discharged  from  liability 

(a)  Parker,  144.  (h)  Hardres,  488  ;  see  p.  495.  (c)  Page,  194. 

{i)  Dyer,  383,  6.  (e)  13  Edw.  1,  et  3.  (^)  1  Sch.  &  Le£  386L 

(h)  3  Vee.  434 ;  see  p.  436. 
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by  pajring  his  purchase  money  into  court ;  3  Sugd.  V.  &  P.  ;(a)  Curtis  v. 
Price^{b)  and  even  if  he  were  held  to  be  bound  to  see  that  the  money  was 
rightly  distributed,  that  obligation  would  not  affect  the  validity  of  the  sale  or 
of  the  purchaser's  title.  Upon  the  second  point,  suppose  the  case  of  a  con- 
veyance in  trust  to  sell,  and  to  pay  scheduled  creditors,  one  of  whom  is  an 
alien ;  he  thus  becomes  entitled  to  an  interest  in  land ;  but  is  the  Crown 
in  such  a  case  to  step  in  and  claim  his  interest  ?  Suppose  a  man, 
whose  ^personal  estate  is  insufficient  to  pay  his  debts,  devises  his  [^628} 
land  upon  trust  to  sell,  for  the  purpose  of  paying  them,  and  one  of 
the  creditors  is  a  foreigner;  is  he  not  to  have  the  benefit  of  the  devise? 
So,  if  a  trader,  who  has  alien  creditors,  becomes  bankrupt,  are  not  the  assig- 
nees to  sell  the  trader's  real  estate  ? 

Assuming,  in  this  case,  that  the  alien  might  claim  the  land  instead  of  the 
money,  yet,  if  he  has  not  in  fact  claimed  it,  no  objection  to  the  devise  exists. 
The  dry  proposition  of  the  law  is,  that  an  alien  cannot  hold  land :  he  may 
take,  but  he  cannot  hold.  In  this  instance,  however,  has  the  purchaser  shown 
that  aliens  have  taken  the  land  ? 

Upon  the  whole,  the  only  question  is,  whether  the  court  thinks  there  is  any 
sufficient  reason  for  requiring  the  presence  of  the  Crown  as  a  party  to  the  dis- 
tribution of  the  fund. 

Mr.  Richards^  Mr.  Campbell^  Mr.  Bethell^  and  Mr.  Flemings  appeared 
for  other  parties. 

The  Solicitor  General^  in  reply  cited  Roper  v.  Radcliffe,{c) 

The  Ix)rd  Chancrllor  expressed  an  opinion,  that  it  would  be  the  bet- 
ter course  to  make  the  attorney  general  a  party,  on  behalf  of  the  Crown,  by 
sapplemental  bill. 

June  29. — On  a  subsequent  day,  Mr.  iVigram  mentioned  to  the 
Lord  Chancellor  that  a  supplemental  bill  had'  been  filed,  ^bringing  [*629] 
the  attorney  general  before  the  court.  The  Lord  Chancellor  then 
said  that  his  reason  for  desiring  that  the  attorney  general  should  be  made  a 
party  was,  that,  whatever  might  be  his  lordship's  opinion,  as  between  the 
parties  then  before  him,  his  decision  would  not  bind  other  parties.  There 
was  DO  doubt  as  to  the  power  to  sell ;  the  only  question  was  whether,  some 
parties  being  aliens,  a  good  title  could  be  made.  The  case  might  now  be  dis- 
posed of  as  to  the  purchaser,  the  attorney  general  being  here  to  claim  the 
fond ;  and  the  Master  of  the  Rolls' decision  might  be  affirmed,  and  the  mo- 
ney ordered  to  be  paid  in  to  the  credit  of  both  causes.  Care  must  be  taken 
that  the  order  was  intituled  in  the  supplemental  cause  in  which  the  attorney 
general  was  a  party,  as  well  as  in  the  original  cause. 

Jufy  6. — ^The  attorney  general  afterwards  appearing,  and  not  objecting  to 
the  sale,  an  order  was  made,  overruling  the  exceptions,  and  directing  that 
the  money  should  not  be  paid  out  without  notice  to  the  attorney  general. 

(«)  Fife  156,  lOth  •dition.  (6)  12  Vef .  89.  (c)  9  Mod.  167. 
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It  was  arranged,  with  the  consent  of  Mr.  Wray,  on  the  behalf  of  the  at- 
torney general,  that  the  question  of  Che  right  of  the  Crown  should  be  deter- 
mined by  the  LoYd  Chancellor  upon  the  argument  which  had  already  taken 
place  upon  the  purchaser's  appeal  from  the  Master  of  the  Rolls'  order. 

Nov.  6. — ^The  Lord  Chancellor  : — The  parties  having  very  properly 
consented  to  discuss  the  question,  which  was  raised  with  the  purcha- 
[*630]  ser  under  a  decree  for  sale  of  the  estate,  in  a  cause  in  which  the  *at- 
torney  general  was  to  be  a  party,  the  proceedings  in  this  cause  were 
instituted  for  that  purpose,  and  the  question  now  to  be  decided  is,  whether 
the  Crown  has  any  title  to  those  shares  of  the  proceeds  of  the  testatrix's  es« 
tAte  which  she  has,  by  her  will,  appointed  to  persons  who  are  aliens. 

Elizabeth  Sheldon,  having  a  power  of  appointment  over  the  estate  in  ques- 
tion, by  her  will  appointed  all  the  estate  to  certain  persons,  to  the  use  of  them, 
their  heirs  and  assigns,  for  ever,  upon  trust,  after  her  decease,  to  sell  the  same, 
and  to  convey  the  same  to  purcliasers,  and  to  give  receipts  for  the  purchase 
moneys,  which  it  was  declared  should  be  efiectual  discharges  to  the  purcha- 
sers. She  then  directed  the  trustees  to  stand  possessed  of  the  moneys  to 
."•rise  from  such  sales,  upon  trust,  after  payment  of  the  expenses,  and  of  the 
mortgas[es  affecting  the  estate,  to  invest  the  residue  in  the  public  funds,  and 
to  stand  possessed  of  such  moneys  and  securities,  as  concerning  certain  one- 
«izth  parts  thereof,  upon  trust  for  certain  persons  who  are  aliens. 

The  attorney  general  being  made  a  defendant,  the  question  is,  whether 
the  Crown  has  any  title  to  these  shares.  If  it  had  not  been  for  the  case  of 
Fourdrin  v.  Gawd€y,(a)  I  cannot  think  that  any  such  question  would  have 
been  raised ;  and,  upon  considering  the  grounds  of  that  decision,  I  do  not 
find  that  1  am  called  upon  to  express  any  opinion  upon  it,  because  I  think  it 
clear  that  the  principles  upon  which  Sir  J.  Leach  proceeded,  assuming  them 
to  be  well  founded,  cannot  govern  the  present  case ;  and  it  is  therefore  im- 
material, for  the  present  purpose,  whether  such  principles  properly  led  to  that 

decision. 
[•i531]  •In  that  case,  the  testator,  by  his  will  duly  attested,  gave  and  be- 
queathed all  his  freehold  and  copyhold  estates,  and  all  his  personalty, 
to  be  sold  by  his  executors,  and  he  enjoined  and  requested  his  heir  at  law,  to 
i»oncur  with  his  executors  in  the  sale  of  his  freehold  and  copyhold  estates; 
and  he  bequeathed  all  the  residue  of  his  property,  after  payment  of  his  debts, 
&>c.,  amongst  certain  persons,  some  of  whom  were  aliens.  On  behalf  of  the 
the  Crown,  Mr.  Wray  argued  thai  the  will  vested  no  estate  in  the  executors, 
who  took  a  mere  power  of  sale,  the  estate  itself  devolving  upon  the  heir,  or, 
as  the  heir  was  an  alien,  upon  the  Crown,  and  that  the  testator  did  not  direct 
a  total  conversion,  but  only  a  conversion  for  certain  purposes.  Sir  J.  Leach 
adopted  this  reasoning,  saying,  that  the  argument  wholly  failed  that  this  was 

(a)  3  Mylne  &.  Keen,  383. 
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a  teqaest  of  money,  and  not  a  devise  of  land,  and.  that  the  testator  had  given 
to  Che  devisees  the  lands,  subject  only  to  the  charge  imposed  on  it  by  the 
xrill,  viz.,  payment  of  debts  and  legacies,  and  that  aliens  could  no  more  take 
an  interest  in  land,  which  that  would  be,  than  the  land  itself.  His  honor, 
however,  ordered  a  second  argument,  when  the  attorney  general,  on  behalf 
of  the  Crown,  admitted  that  where  the  purchase  and  conversance  were  made 
directly  from  the  executors,  the  purchaser  claimed  as  devisee,  and  that  the 
title  of  the  Crown,  wasexcluded,  but  contended  that  in  that  case  the  executors 
having  only  a  power,  and  not  an  estate,  the  title  of  the  purchasers  could  not 
be  under  the  will,  but  through  the  heir  of  the  devisor,  and  that  heir  being 
an  alien,  the  estate,  upon  the  testator's  death,  would,  by  a  paramount  title, 
immediately  vest  in  the  Crown.  In  finally  deciding  in  favor  of  the  Crown, 
his  honor  put  his  judgment  upon  this,  "  that  the  freehold  and  leasehold  pre- 
mises retained  their  proper  quality  at  the  testator's  death,  and  passed  by  his 
will,  not  as  money,  but  as  freehold  and  leasehold  estate,  and  that 
*oo  interest  in  them  could  vest  in  his  brother  and  sister  who  were  [*632] 
aliens." 

Now,  whether  or  no  the  grounds  upon  which  this  judgment  is  founded 
will  support  it,  is  a  question  which  will  be  to  be  decided  when  facts 
identical  with  the  circumstances  of  that  case  shall  arise.  It  is  sufficient,  fit 
present,  to  observe  that  such  is  not  the  present  case,  in  which  it  cannot  be 
said  that  there  is  not  a  devise  of  the  real  estate,  or  that  there  is  not  an  abso- 
late  conversion,  but  merely  a  devise  of  lands  subject  to  a  charge.  The  pur« 
chase  and  conveyance  must  be  derived  from  the  trustees,  in  which  case  it 
was  admitted  that  the  title  of  th*e  Crown  is  excluded. 

If  the  Crown  be  entitled  in  this  case,  it  must  be  entitled  to  all  money  left 
or  payable  to  aliens,  if  raised  out  of  lands  in  this  country;  and  if  so,  why 
is  this  title  of  the  Crown  not  to  operate  against  the  legacies  of  alien  legatees, 
or  the  dividends  of  foreign  creditors  of  a  bankrupt,  if  such  legacies  and  di- 
vidends be  raised  out  of  land ;  and  how  are  foreign  creditors  entitled  to  pay- 
ment of  (heir  debts  under  decrees  of  the  court,  or  in  the  administration  of 
the  estates  of  deceased  debtors,  if  the  money  applicable  to  such  payment  be 
the  produce  of  land  1 

It  was  argued,  that  after  payment  of  the  charges,  the  legatees  might  elect 
to  take  the  estate  as  land  ;  but  not  only  has  that  not  taken  place,  but  what 
the  attorney  general  claims  is  money,  and  not  land,  which  has  been  sold. 

The  incapacity  of  aliens  to  hold  land  is  founded  upon  political  and  feudal 
reasons,  which  do  not  apply  to  money.    The  testator  has  given  to 
his  legatees  no  option  ;  but  if  *he  had,  or  if  the  law  would  have    [*533] 
given  it,  there  can  be  no  reason  for  the  legatee  forfeiting  money 
which  he  may  enjoy,  because  he  might  have  elected,  instead  of  such  money, 
to  take  land  which  he  cannot. 

Many  authorities  were  referred  to,  but  none  of  them  bear  out  the  proposi- 
tion contended  for  on  behalf  of  the  Crown.    Decisions,  that  aliens  cannot 
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enjoy,  against  the  Crown,  trusts  of  land,  any  more  than  the  land  itself,  leave 
untouched  the  present  questional]  Roper  v.  Radcliffe{a)  was  relied  upK>o, 
although  that  was  the  case  of  a  papist,  and  not  of  an  alien.  By  the  act  11  d& 
12  W.  3,  c.  4,  all  estates,  terms,  and  other  interests  and  profits  whatsoever 
out  of  lands,  to  or  in  trust  for  the  benefit  of  papists,  were  made  void.  The 
testator  conveyed  lands  to  trustees,  upon  tnist  to  sell,  and  with  the  proceeds 
to  pay  certain  debts,  and  to  dispose  of  the  residue  as  he  should  by  deed  or 
will  appoint,  and,  in  default,  to  dispose  thereof,  for  the  benefit  of  himself  and 
his  heirs.  No  sale  took  place,  and  the  testator,  by  his  will,  referring  to  the 
trusts,  gave  certain  sums  to  be  paid  out  of  the  proceeds  of  the  sale,  and  then 
gave  all  the  rest  and  residue  of  his  estate,  real  and  personal,  and  all  his  re- 
mainder, whether  in  lands  or  personal  estate,  to  certain  persons  who  were 
papists.  It  was  decided  that  the  devisees  had  an  interest  in  the  lands,  so  re- 
maining unsold,  within  the  meaning  of  the  act. 

This  case  is  inapplicable,  not  only  because  the  question  arose  under  an  act 
of  Parliament  which  has  no  reference  to  the  situation  of  the  parties  in  this 
cause,  but  because  the  state  of  the  property  was  altogether  difierent ;  and  yet 
this  was  the  case  which  has  the  strongest  apparent  analogy  to  the  present, 

excepting  that  of  Fotirdrin  v.  Gowdey. 
[*634J        *Being  of  opinion  that  there  is  no  principle  upon  which  the  claim 

of  the  Crown  can  be  supported,  and  that  there  are  no  authorities 
compelling  me.to  decide  in  its  favor,  I  do  not  hesitate  to  affirm  the  judgment 
of  the  Master  of  the  Rolls,  pronounced  under  circumstances  much  less  favor- 
able to  the  parties  claiming  under  the  will — being  in  a  contest  with  a  pur- 
chaser— and  to  declare  that  the  Crown  has  no  title  to  the  property  in  ques- 
tion.[2] 

(a)  9  Mod.  167. 

[1]  An  alioD  cannot  indirectly,  and  through  the  interrention  of  a  tmstee  become  a  parchaaer  fo 
aa  to  acquire  an  indefeasible  title  as  against  the  state.  Leggett  ▼.  Duboia,  5  Pai||;e,  114.  Yet,  on 
ihe  principle  of  equitable  conversion,  a  trust  to  sell  land  and  pay  over  the  proceeds  to  an  alien,  ii 
valid.    AnttieeY.  Brown,  6  Paige,  454.     Such  is  the  doctrine  of  the  case  in  the  text 

[2]  Where  the  agent  of  an  alien  for  the  collection  of  a  debt,  takes  a  conveyance  of  land  from  the 
debtor,  in  his  own  name,  for  the  pnrpose  of  sale  and  applying  the  proceeds  to  the  payment  of  the 
debt,  there  is  a  valid  trust  in  favor  of  the  alien.  Can  it,  in  such  a  case,  make  any  difierenee  whe- 
ther the  transaction  was  with  or  without  the  previous  direction  or  assent  of  the  alien  ?  An»tiee  Vt 
Brown,  6  Paige,  448,  cited  1  Beav.  93,  n.  1.  As  to  the  disability  of  alienage,  see  Mooert  v.  WhUt, 
6  Johns.  Ch.  Rep.  360.  See  further,  LeggeU  ▼.  DuhoU,  5  Paige,  114  ;  Wright  ▼.  TrutUet  of 
UtthoiUt  Efiacopttl  Ciureh,  1  Hoff  Ch.  Rep.  323. 
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Rowley  v.  Adams. 

1839 :  April  20, 24 ;  November  21. 

£xe€utori,  whose  testator  was  the  assignee  of  a  leasehold  estate,  of  which  the  rent  was  greater 
than  its  yearly  value,  were  ordered  by  the  court  to  take  such  steps  as  might  be  necessary  to 
relieve  the  testator's  estate  from  liability  in  respect  of  the  rent  and  covenants  of  the  lease.  The 
ezecDtors  endeavored  to  prevail  upon  the  lessor  to  accept  a  surrender,  but  he  refused  to  do  so ; 
ind  they  took  no  other  steps  towards  complying  with  the  order. 

Held,  that  the  executors  ought  to  have  assigned  the  lease  to  some  other  person  ;  and  that  not 
having  done  so,  they  were  bound  themselves  to  exonerate  the  testator's  estate  (torn  the  liabili- 
ties to  which  it  had  been  subject  in  respect  of  the  lease  since  the  time  at  which  they  might  havo 
made  such  an  assignment. 

Henrt  Wtatt,  the  testator  in  this  cause,  was  the  assignee  of  a  lease  for 
years,  which,  by  bis  will,  he  bequeathed  to  the  defendants  Samuel  Adams 
and  Edmund  Marks,  in  trust  for  his  son  William  Wyatt,  who  was  also  a  de- 
feodant  in  the  cause ;  and  he  appointed  Adams  and  Marks  his  executors ; 
and  they  proved  his  will.  The  rent  reserved  by  the  lease  was  so  great  as  to 
make  the  lease  of  little  or  no  value,  and  the  testator's  son,  William  Wyatt, 
declined  to  take  an  assignment  of  it.  The  assignment  of  the  lease  made  to 
the  testator  had  been  made  to  him  in  the  usual  form,  subject  to  the  payment 
of  the  rent  and  performance  of  the  covenants  reserved  and  contained  in  and 
by  the  original  lease,  and  from  thenceforth,  on  the  lessee's  or  assignee's  part, 
to  be  paid,  kept,  done,  and  performed. 

*By  an  order  of  the  court,  made  on  the  23d  of  July,  1833,  on  the    [*535] 
petition  of  the  plaintiffs,  it  was  referred  to  the  master  to  consider  and 
state  to  the  court  what  course  it  would  be  advisable  to  adopt  with  respect  to 
the  hereditaments  comprised  in  the  lease,  and  certain  freehold  hereditaments 
of  the  testator  which  had  been  occupied  by  him  in  his  business  together  with 
the  leasehold  hereditaments,  with  a  view  to  the  benefit  of  the  testator's  estate, 
and  the  persons  entitled  thereto  or  to  claims  thereon  ;  and  to  approve,  if  he 
'  thought  fit,  of  a  plan  for  letting  the  same,  or  any  part  thereof;  and  to  inquire 
whether  it  would  be  fit,  and  for  the  benefit  of  the  testator's  estate,  and  the  par- 
ties interested  therein,  that  the  property  should  be  improved  by  means  of  an 
expenditure  thereon,  or  that  the  same,  or  any  part  thereof,  or  the  materials  there- 
of should  be  sold ;  and  it  was  ordered  that  he  should  consider  and  state  to  the 
court  in  what  manner  and  from  what  fund  the  yearly  rent  of  230/.,  being  the 
rent  of  the  leasehold  premises,  should  be  paid,  and  whether  the  liability  to  pay 
the  same  was  or  could  be  removed,  with  liberty  to  state  special  circumstances. 
The  master,  by  his  report,  dated  the  3d  of  August,  1833,  stated  his  opinion 
that  it  would  be  desirable,  with  a  view  to  the  benefit  of  the  testator's  estate, 
and  the  persons  entitled  thereto  and  to  claims  thereon,  that  the  receiver  in 
^  the  cause  should  be  discharged  as  to  the  leasehold  estate ;  and  the  defendant 
William  Wyatt  having,  before  the  master,  declined  to  take  an  assignment  of 
it,  the  master  approved  of  the  defendants  Adams  and  Marks  taking  such 
steps  as  might  be  necessary  to  dispose  thereof  upon  the  best  terms  they 
i&ight  be  able,  so  as  to  relieve  the  testator's  estate  from  all  claims  and  lia- 
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biiities  for  rent  or  covenants  from  and  after  the  29th  of  September  then 

next. 
[*536]  'By  an  order  of  the  court,  dated  the  10th  of  August,  1833,  it  was 
ordered  that  the  master's  report  should  be  confirmed,  and  that  the  re- 
ceiver should  be  discharged,  as  to  the  leasehold  estate,  from  and  after  the  10th 
of  September  then  next ;  and  that  the  defendants  Adams  and  Marks  should 
take  such  steps  as  might  be  necessary,  in  order  to  put  an  end  to  all  liability 
on  the  testator's  estate  to  the  payment  of  the  rent  and  performance  of  the  co- 
yenants  reserved  and  contained  in  the  indenture  of  lease;  audit  was  order- 
ed, that  the  receiver  should  pay  the  half-year's  rent  which  would  become 
due  at  Michaelmas  then  next,  and  should  be  allowed  the  same  in  passing  his 
accounts. 

By  an  order  of  the  Master  of  the  Rolls,  dated  the  22d  of  December,  1837, 
his  lordship  declared  that  the  defendants  Adams  and  Marks  had  not  used  due 
diligence  in  carrying  into  execution  the  order  of  the  10th  of  August,  1833, 
and  it  was  referred  to  the  master  to  inquire  and  state  whether,  if  the  defen- 
dants Adams  and  Marks  had  used  due  diligence,  they  could  have  terminated 
the  liability  of  the  testator's  estate  at  Michaelmas,  1833 ;  and  if  not,  at  what 
time  and  when  first  they  could  have  terminated  such  liability ;  and  the  mas- 
ter was  to  be  at  liberty  to  state  special  circumstances. 

On  the  2d  of  August,  1838,  the  master  made  his  report,  in  pursuance  of  the 
last  mentioned  order,  by  which  he  found,  that  on  repeated  occasions  in  the 
years  1834,  1835,  and  1836,  the  solicitor  of  the  defendants  Adams  and  Marks 
endeavored  to  prevail  on  the  solicitor  of  the  lessors  to  accept  a  surrender  of  the 
leasehold  premises,  or  to  state  on  what  terms  his  clients  would  accept  the 
same;  and  that  such  endeavors  were  not  attended  with  success;  but  that  no 
evidence  had  been  laid  before  him  to  show  that  any  attempt  was 
[*637]  made  by  the  ^defendants  Adams  and  Marks,  or  either  of  them,  or 
by  their  solicitor,  to  assign  the  lease :  and  the  master  was  of  opinion, 
that  if  the  defendants  Adams  and  Marks  had  used  due  diligence,  they  would 
have  terminated  the  liability  of  the  testator's  estate  for  rent  and  covenants 
after  the  29th  of  September,  1833,  between  the  lOih  of  August,  1833,  and 
Michaelmas,  1833,  by  executing  an  assignment  of  the  lease. 

On  the  5lh  of  November,  1838,  the  Master  of  the  Rolls  made  an  order, 
confirming  the  last  mentioned  report,  and  declaring  that  the  defendants 
Adams  and  Marks  were  bound  to  exonerate  the  testator's  estate  from  all  lia* 
biiities  in  respect  of  the  leasehold  premises  under  the  lease  before  mentioned, 
since  the  29th  of  September,  1833. 

The  leasehold  premises  had  been  unoccupied  during  the  whole  or  a  con- 
siderable part  of  the  time  which  had  elapsed  since  Michaelmas,  1833. 

The  lease  expired  on  the  25ch  of  December,  1838. 

In  the  month  of  January,  1839,  the  defendants  Adams  and  Marks  present- 
ed a  petition  of  appeal  to  the  Lord  Chancellor,  alleging  that  the  order  of  the 
lOth  of  August,  1833,  had  been  applied  to  a  purpose  not  contemplated  when 
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that  order  was  made,  and  that  it  had  had  a  construction  put  upon  it,  and  an 
effect  given  to  it,  which  the  petitioner  did  not  believe  could  have  been  put 
upon  or  given  to  it ;  and  that  the  petitioners  were  aggrieved  by  so  much  of 
that  order  as  directed  that  the  petitioners  should  take  such  steps  as  might  be 
necessary  in  order  to  put  an  end  to  all  liability  on  the  testator^s  estate  to  the 
payment  of  the  rent  and  performance  of  the  covenants  reserved  and 
'contained  in  the  indenture  of  lease.  The  petitioners,  therefore,  ap-  [*538] 
pealed  from  that  part  of  the  order  of  the  lOih  of  August,  1833 ; 
and  they  also  appealed  against  the  before  mentioned  orders  of  the  22d  of 
December,  1837,  and  the  5ih  of  November,  1838. 

It  was  stated,  in  the  petition  of  appeal,  and  also  on  affidavit,  that  the  les- 
sors' solicitor  believed  that  the  defendants  AdamS  and  Marks  were  personally 
liable  to  the  payment  of  the  rent  and  performance  of  the  covenants,  and  that, 
on  that  account,  he  Was  unwilling  to  accept  a  surrender  of  the  leasci  being 
satisfied  with  their  responsibility. 

The  petition  of  appeal  having  now  come  on  to  be  heard,  affidavits  were 
read  in  sup{X)rt  of  it,  and  in  opposition  to  it;  but  it  will  be  seen,  on  perusing 
the  judgment,  that  it  is  unnecessary  to  state  their  effect. 

It  is  conceived  that  the  nature  of  the  arguments  used  in  support  of,  and  in 
opposition  to  the  petition  of  appeal,  sufficiently  appear  in  the  judgment. 

Mr.  Knight  Bruce  and  Mr.  James  Russell,  for  the  appellants. 

Mr.  Richards  and  Mr.  Beihell,  contra. 

Mr.  SievenSj  for  other  parties. 

The  following  cases  were  referred  to :   Valliant  v.  Dodemede,{a)  Taylor 
V.  Shum^{b)  Staines  v.  Marrisj{c)  Onslow  v.  Corrie,{d)  Wilkins  v. 
Pryle)  Burnett  v.  *Lf/neh^{sr)  Wolveridge  v.  Steward.{h)    Refe-    [•639] 
iBoce  was  also  made  to  sect.  75,  of  the  bankrupt  act,  6  O.  4,  c.  16. 


Nov.  21. — The  Lord  Chancellor  : — The  object  of  this  appeal  is,  that 
the  appellants  may  be  relieved  from  the  effect  of  an  order  of  the  Master  of 
the  Rolls  of  the  6th  of  last  November,  by  which  it  was  declared  that  they, 
the  executors  of  Henry  Wyatt,  the  testator,  are  bound  to  exonerate  his  es- 
tate from  all  liabilities,  in  respect  of  certain  leasehold  premises,  since  the  29th 
of  September,  1833.  It  is  merely  a  declaration  of  liability,  and  contains  no 
directions  for  payment,  and  leaves  it  open  what  such  liabilities  may  be.  I 
observe  this,  because  it  was  argued,  on  behalf  of  the  appellants,  that  the  le- 
gatee of  the  lease  had,  by  his  conduct,  taken  upon  himself  all  liabilities  in 
lespect  of  the  lease,  and  that  the  testator's  estate  had  been  relieved  therefrom. 
If  that  be  so  from  any  transactions  between  the  legatee  and  the  lessors,  the 
executors  will  have  tho  benefit  of  it  when  the  demand  is  made ;  but,  as  the 
matter  now  stands,  if  the  order  be  right  upon  the  merits,  the  executors  have 
no  ground  for  this  objection.    The  leaseholds  in  question  are,  by  the  ordec 

(i)  3  Atk.  S16.  (&)  1  B.  &  F.  31.  (r)  1  V.  Jl  B.  8.  (<i)  3  Mtd.  330. 

(<)  1  Mer.  344  (|r)  5  B.  dD  C.  589.  (A)  1  Crompt  Sl  Meo.  644. 
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of  the  23d  of  July,  1833,  treated  as  part  of  the  testator's  estate,  and  haver 
been  so  considered  ever  since,  and  the  only  question  has  been,  whether  the 
estate  or  the  executors  personally  are  liable  to  the  burden  of  that  lease  from 
September  in  that  year.  Another  point  taken  in  argument  upon  this  hear- 
ing, which  does  not  appear  to  have  been  raised  in  former  proceedings,  was, 
that  the  testator,  though  only  assignee  of  the  lease,  had  so  become 
[*640]  liable  to  the  covenants  as  that  his  estate  could  not  be  'relieved  from 
future  liability  upon  them  by  assignment,  upon  the  ground  that  the 
assignment  was  made  expressly  subject  to  the  payment  of  the  rent,  and  per- 
formance of  the  covenants  by  the  lease  reserved  and  contained,  and  from 
thenceforth  on  the  lessee's  or  assignee's  part,  to  be  paid,  kept,  and  performed. 
I  cannot  consider  this  as  matter  of  doubt  after  the  decision,  in  the  Exche* 
quer  Chamber,  of  the  case  of  Wolveridge  v.  Sieward.{a) 

Assuming,  then,  that  the  liability  now  in  question  arises  only  from  the 
continued  holding  of  the  lease,  the  question  is,  whether  that  burden  is  to  be 
bonie  by  the  testator's  estate,  that  is,  by  the  legatees,  or  by  the  executors  per- 
sonally. 

In  July,  1833,  it  being  foreseen  that,  from  the  determination  of  the  sub-ten* 
ancy  iq  September,  then  next,  the  lease  would  probably  become  a  burden,  a 
reference  was,  on  the  23d  of  July,  1833,  made  to  the  master,  to  inquire  what 
should  be  done  with  respect  to  the  lease,  and  whether  t^e  liability  to  pay 
the  rent  was  or  could  be  removed.  What  passed  before  the  master  upon  this 
reference  is  matter  of  dispute  upon  the  affidavits :  I  think  it  quite  immaterial, 
the  report  and  the  order  upon  it  being  that  which  alone  ought  to  affect  the 
question  ;  but  I  cannot  but  observe,  that  the  master's  note  differs  widely 
from  the  representation,  on  the  part  of  the  appellants  of  what  did  pass.  By 
his  report,  the  master  approved  of  the  executors  taking  such  steps  as  might 
be  necessary  to  dispose  of  the  lease  upon  the  best  terms  they  might  be  able, 
so  as  to  relieve  the  estate  from  all  claims  and  liabilities  for  rent  or  covenants 
from  and  after  the  29th  of  September  then  next.  By  the  order  made 
[*641]  *upon  this  report,  dated  the  10th  of  August,  1833,  which  is  the  first 
appealed  from,  it  was  ordered  "  that  the  executors  do  take  such  steps 
as  may  be  necessary  in  order  to  put  nn  end  to  all  liability  on  the  testator's  es- 
tate to  the  payment  of  the  rent  and  the  performance  of  the  covenants  reserved 
and  contained  in  and  by  the  said  lease.*'  How  far  this  order  was  by  consent, 
I  do  not  inquire,  as  it  is  not,  I  understand,  so  drawn  up ;  but  it  is  certain  that 
the  order  was  never  complained  of,  by  way  of  appeal,  till  1839,  after  the 
lease  had  expired,  and  all  the  liability  to  the  covenants  had  been  incurred. 

There  cannot  be  a  doubt  as  to  the  meaning  of  this  order.  The  case  com- 
mon to  all  was,  that  the  lease  was  not  worth  the  rent  payable  upon  it. 
There  were  but  two  ways  in  which  the  liability  to  the  covenants  in  the 


(«)  1  Crompton  &  Meews,  644. 
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lease  oould  be  put  an  end  lo  ;  the  one  by  procuring  the  lessor  to  accept  a 
aurreoder,  and  the  other  by  assigning  it  to  some  other  person :  both,  proba- 
bly, were  open  upon  the  order,  but  to  adopt  one  or  other  was  imperative. 

Whether  it  was  morally  right  or  not  to  assign  the  lease,  merely  for  the 
purpose  of  getting  relief  from  the  covenants,  was  not  a  subject  for  the  execu* 
tors  to  consider,  after  this  order.  The  court  had  ordered  it,  and  nothing  but 
proving  the  impossibility  of  executing  the  order  could  relieve  them.  This 
they  knew,  or  ought  to  have  known.  If  they  thought  the  order  wrong,  they 
ought  to  have  applied  to  have  it  altered.  Not  having  done  so  till  after  all 
the  injury  had  accrued,  they  could  not,  under  any  circumstances,  have  been 
heard  to  justify  their  disobedience  of  the  order  by  showing  that  it  was  moral- 
ly wrong ;  but  I  am  clearly  of  opinion,  with  the  master,  as  I  collect  his  opi- 
Dioa  from  his  note,  and  with  the  Master  of  the  Rolls,  that  the  order 
was  perfectly  *right.  The  law  imposes  upon  the  assignee  of  a  lease  [*512] 
liability  to  its  covenants  only  during  the  time  he  holds  it.  To  as- 
sign to  a  person  unable  to  perform  the  covenants,  for  the  purpose  of  injuring 
the  landlord,  or  without  giving  him  a  fair  opportunity  of  protecting  himself 
from  injury,  is,  no  doubt,  highly  improper ;  but  why  is  the  landlord  to  im- 
pose upon  Che  assignee  a  greater  or  larger  responsibility  than  the  law  im- 
poses? Why  is  he  to  refuse  to  accept  a  surrender  of  the  lease,  or  to  take  an 
assignment  of  it  from  the  party  holding  it,  and  to  complain  of  the  assignee 
relie?ing  himself  from  the  burdeikof  it  by  such  means  as  the  law  allows  ?  I 
think  that  the  assignee,  after  such  offer  and  notice  to  the  landlord,  is  quite 
justified  in  so  securing  himself,  doing  as  little  injury  to  the  landlord  as  possi- 
ble ;  and  if  a  beneficial  owner  is  justified  in  so  doing,  trustees  for  others  are 
bound  to  do  so :  and,  in  addition  to  such  obligation,  there  was,  in  this  case, 
an  order  which,  in  effect,  directed  them  so  to  act.  The  moral  as  well  as  the 
legal  right  of  an  assignee  so  to  relieve  himself  from  the  obligations  of  the  lease 
is  illustrated,  with  his  usual  accuracy  and  research,  by  Sir  Thomas  Plumer, 
in  Oiislow  V.  Ccrrie.{a) 

Being  of  opinion  that  this  order  was  right,  the  next  question  is,  did  the  ex- 
ecutors do  their  utmost  to  execute  it  ?  This  leads  to  a  consideration  of  the  evi- 
dence upon  the  affidavits;  and  a  very  few  observations  upon  that  subject  will 
be  sufficient,  because  it  forms  no  part  of  the  case  of  the  executors  that  they  ever 
attempted  to  assign  the  lease,  or  that  there  would  have  been  any  difficulty  in 
their  so  doing ;  but  even  if  their  duty  had  been  limited  to  endeavoring  to  in- 
duce the  landlords  to  accept  a  surrender,  1  do  not  think  that  they 
would  have  had  a  much  better  case.  The  applications  for  that  *pur-  [*543J 
pose  were  not  made  at  the  times,  or  in  the  manner,  which  the  duty 
required.  If,  instead  of  at  once  acquiescing  in  the  refusal  of  the  landlords, 
upon  the  ground  that  they  were  satisfied  with  the  responsibility  of  the  ex- 
ecQlors,  they  had  proved  to  them  that  such  responsibility  would  continue 

(a)  3  Madd.  330. 
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ODiy  till  an  assignment  had  been  executed,  the  negotiation  must  have  met 
with  a  very  different  result ;  but  it  is  not  necessary  to  pursue  that  considera- 
tion, because,  in  my  opinion,  it  was  their  duty,  upon  such  refusal,  to  adopt 
the  only  mode  of  obeying  the  order,  namely,  assigning  th^  lease,  or,  at  least, 
applying  to  the  court  for  further  directions,  neither  of  which  they  did. 

The  order  of  the  22d  of  December,  1837,  also  appealed  from,  declares  that 
the  executors  had  not  used  due  diligence  in  carrying  into  execution  the  order 
of  the  10th  of  August,  1833,  which  proposition  is,  1  think,  clearly  established 
upon  the  evidence  of  the  appellants  themselves.    It  then  referred  it  to   the 
roaster  to  inquire  whether,  if  they  had  used  due  diligence,  they  could  have 
terminated  the  liability  of  the  testator's  estate  at  Michaelmas,  1833,  or,  if  not, 
at  what  time  and  when  first  they  could  have  terminated  such  liability.   This 
inquiry  was  altogether  for  the  purpose  of  carrying  into  effect  the  necessary 
result  of  the  prior  declaration,  and  cannot  be  objected  to  if  such  declaration 
was  right    The  master,  by  his  report,  found  that  the  executors  might  have 
terminated  such  liability  between  the  10th  of  August  and  Michaelmas,  1833| 
by  executing  an  assignment  of  the  lease.    It  was  no  part  of  the  case  before 
the  master,  or  in  the  argument  before  me,  that  the  executors  had  used  all  due 
diligence  in  attempting  to  assign  the  lease,  but  had  not  been  able  to  succeed  ; 
their  defence  being  that  they  were  justified  in  abstaining  from  doing 
[*544]    so ;  and  yet  one  of  their  objections  to  the  report  *was,  that  there 
was  not  evidence  that  they  could  •have  assigned  the  lease.    I  con- 
sider that  they  were  ordered  so  to  assign  the  lease,  if  no  other  means  weie 
found  (in  the  terms  of  the  order  of  the  10th  of  August,  1833,)  of  putting  an 
end  to  all  liability  on  the  testato)''s  estate  to  the  payment  of  the  rent  and  the 
performance  of  the  covenants  of  the  lease.    This  they  have  not  done,  and  it 
it  was,  therefore,  for  them  to  show  that  they  had  not  been  able  to  do  so.    I 
think,  therefore,  that  no  objection  can  be  made  to  the  master's  finding ;  but, 
if  so,  the  declaration  of  the  order  of  the  6th  of  November,  1838,  was  the  ne- 
cessary consequence,  in  declaring,  in  effect,  that  the  estate  was  not  to  bear 
the  burden  of  the  liabilities  incurred  since  the  29th  of  September,  1833. 

In  August  preceding  the  executors  were  ordered  to  do  what  was  necessa- 
ry to  relieve  the  estate  from  such  liabilities.  The  master,  upon  grounds 
which  I  think  well  founded,  reports  that  they  had  the  means  of  doing  so. 
Not  having  done  so,  they  have  become  personally  liable  to  the  landlord  for 
auch  liabilities.  Why  are  the  legatees,  who  gave  to  the  executors  ample 
warning  of  the  liability  they  were  incurring,  and  repeatedly  urged  them  to 
terminate  such  liability  in  the  only  way  it  could  be  effected,  to 'bear  this  loss 
wantonly  incurred  by  the  executors,  by  their  disobedience  to  the  order  of 
August,  1833  7  I  entirely  concur  in  the  judgment  of  the  Master  of  the 
Rolls,  and  must  therefore  dismiss  the  appeal  with  costs.[l} 

[1]  The  bill  in  the  «bov«  ca«e  wai  filed  in  January,  1831.    It  has  been  a  protracted,  complez 
and  eTidently  angry  litigation.    It  came  ap  ^in  before  the  Matter  of  the  Rolla,  in  Match  and 
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•Petty  v,  Lonsdale.  [•645] 

1839 ;  NoTember  25,  26. 

After  an  atlacbment  afainst  a  defendant  for  want  of  his  answer  has  been  sealed  he  cannot  refer 
the  bin  for  impertinence  ;  and  if  the  attachment  bean  date  on  the  same  day  as  the  order  of 
reference,  it  will  take  preoedenoe  of  the  order. 

Semhit  also,  that  the  order  of  reference  will  not  stand  anleM  it  be  not  only  obtained  but  served  be- 
fore the  date  of  the  attachment 

In  this  case,  the  defendant,  George  Pleydell  Wilton,  was  served,  on  the 
29th  of  August,  1839,  with  a  subpoena  to  answer  a  bill  of  revivor  and  sup- 
plement. He  appeartid  on  the  3d  of  September,  and,  being  resident  in  Loa« 
doD,  would  be  entitled  to  eight  weeks  time  to  put  in  his  answer.  That  peri- 
od expired  on  the  29th  of  October.  On  the  6th  of  November  he  delivered 
exceptions  to  the  bill,  for  impertinence,  and  on  the  7th  of  November  he  peti- 
tioned for  and  obtained  an  order  to  refer  those  exceptions  to  the  master ;  but 
he  did  not  serve  that  order  until  the  8th  of  November.  In  the  meantime,  on 
the  7th  of  November,  the  plaintiffs  sealed  an  attachment  against  him,  for  con- 
tempt in  not  putting  in  his  answer,  and,  on  the  same  day,  the  plaintiffs'  solici* 
tor  served  the  defendant's  clerk  in  court  with  a  notice  that  the  defendant  waei 
in  contempt,  and  that,  should  an  order  to  refer  the  exceptions  be  obtained, 
an  application  would  be  made  to  discharge  it. 

The  plaintiffs  then  moved,  before  the  Master  of  the  Rolls,  that  the  order 
referring  the  exceptions  might  be  discharged,  and  that  the  service  of  it  might 
be  set  aside  with  costs. 

This  application  was  refused  by  the  Master  of  the  Rolls,  with  costs,  on 
the  16th  of  November,  and  his  lordship  subsequently,  on  the  21st  of  Novem- 
ber, on  the  motion  of  the  defendant,  of  which  notice  had  been  given  on  the 
18th,  discharged,  with  costs,  the  order  for  the  attachment. 

*The  plaintiffs  then  gave  notice  of  a  renewed  motion,  before  the    [*646] 
Lord  Chancellor,  for  the  discharge  of  the  order  of  reference,  and 
also  of  a  motion  that  the  orders  made  by  the  Master  of  the  Rolls  on  the  16th 
and  21st  of  November  might  be  discharged  with  costs. 
The'renewed  motion  at  first  came  on  alone  before  the  Lord  Chancellor. 
Mr.  Wakefield  and  Mr.  SleerCj  in  support  of  the  motion,  contended  that 
when  a  defendant  has  allowed  the  time  for  answering  to  expire,  it  is  too  late 
for  him  to  refer  the  bill  for  impertinence ;  since,  under  the  old  practice  of 
obtaining  orders  for  time,  a  reference  for  impertinence  could  not  be  made 
after  such  an  order  obtained ;  Ferrar  v.  Ferrar  ;{a)  and  that,  in  fact,  the  re- 
May,  1844,  on  eiceptioDB  to  the  roaster's  report.    The  greneral  history  of  the  eaose  from  its  eon> 
BcneenMot  to  that  period  will  be  CaoDd  uk  7  Bear.  395  to  424,  where  however,  there  is  sothiog 
tooehiof  the  incidental  point  decided  9upra,    An  appeal  to  the  House  of  Lords  was  pending,  at 
the  thue  of  the  reporter's  note,  7  Beav.  424,  n.  (a).    As  to  liability  of  an  equitable  assignee  of  a 
lease  far  breaches  of  eoTenants  contained  in  the  lease  ;  see  Close  v.   Wilberforee,  1  Bear.  113; 
Sndert  v.  Benton,  4  BeaT.  S50. 
(a)  1  Dick.  173. 
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ference  in  the  present  case  was  not  made  until  after  the  defendant  was  in  con* 
tempt ;  for  the  order  of  reference  could  only  date  from  the  time  at  which  it 
was  served,  which  was  the  day  after  the  date  of  the  attachment :  Taylor  v. 
Harrison  ;(a)  and  even  if  that  were  not  so,  the  atttachment  would  take  pre- 
cedence of  the  order  of  reference,  which  bore  date  the  same  day  as  the  at- 
tachment: Stephens  v.  Neale^{b)  WhUehouse  v.  Hickman,{c) 

Mr.  Chapman^  (in  the  absence  of  Mr.  Richards^)  contra. 

The  Lord  Chancellor  asked,  how  the  defendant,  whilst  under  attach- 
ment could  obtain  (he  order  of  reference  7  His  lordship  said,  that  when  he 
got  that  order,  the  court  had,  by  the  attachment,  adjudged  him  to  be  in  con- 
tempt for  not  answering,  and  that  it  would  not  do  for  him  to  say  that  the  attach- 
ment was  irregular,  whilst  it  continued  undischarged,  for  no  suitor 
[*547]  *could  be  permitted  to  question  any  order  so  long  as  it  stood,  and  the 
defendant,  therefore,  ought  to  have  applied  to  get  rid  of  the  attach- 
ment.[l]  At  the  same  time,  Mr.  Wakefiel<Ps  moiion  could  hardly  be  grant- 
ed in  the  present  state  of  the  case,  for  the  attachment  had  now  been  dis- 
charged, and,  as  notice  of  a  motion  to  rescind  the  order  discharging  the  at- 
tachment had  been  given,  it  would  be  better  that  that  motion  should  be  dis- 
cussed, together  with  the  present 


Nov,  26. — Mr.  Wakefield  and  Mr.  Steere  now  moved  to  discharge  the  or- 
ders of  the  Master  of  the  Rolls  of  the  i6th  and  21st  of  November,  and  refe^ 
red  again  to  Stephens  v.  Neale.{d) 

Mr.  Richards  and  Mr.  Chapfnan,  contra,  contended  that  the  exceptions 
were  delivered  in  sufficient  time,  and  that  the  attachment  ought  not  to  have 
been  afterwards  sealed ;  and  they  commented  upon  the  eleventh  order  of 
I828,(e)  and  the  tenth  order  of  lS23.{g) 

The  Lord  Chancellor: — If  you  were  right,  then,  under  this  eleventh 

order  the  defendant  would  have  nothing  to  do  for  a  week  from  delivering  the 

exceptions  to  the  bill ;  so  that  the  plaintiff  could  not  get  an  attachment 

That  is,  when  the  defendant  was  in  contempt  and  liable  to  an  attach- 

[^648]    ment,  *he  would  deliver  exceptions  to  the  bill,  and  then  get  six  days 

time.    He  would  wait  till  the  day  before  the  plaintiff  was  entitled  to 

(c)  1  Mylne  &  Craig,  274.  (b)  1  Madd.  550.  (<;)  1  Sim.  Sl  Stn.  103. 

(<Q  1  Mad.  550. 

(«)  The  eleventh  order  or  1828  is  in  the  following  worda : — "  That  no  order  shall  be  made  for 
referring  any  pleading  or  other  matter  depending  before  the  court  for  scandal  or  impertinenost  on- 
less  exceptions  are  taken  in  writing,  and  signed  by  counsel,  describing  the  particular  passages  which 
are  considered  to  be  scandalous  or  impertinent,  nor  nnless  such  order  be  obtained  within  six  days 
after  the  detivery  of  such  ejoeeptions. 

(g)  This  order  prescribes  the  length  of  time  to  be  allowed  fSt  answering. 

[1]  A  party  who  is  in  contempt,  may  at  any  time  clear  his  contempt  Bickford  v.  Sk$w€»f  10 
Sim.  196.  And  may  apply  to  the  court  to  set  aside  aa  attachment  which  has  boon  imgnlarfy 
issued.    HawkiMV,  Hall,  1  Beav.  73. 
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an  attachment,  and  then  deliver  exceptions  to  the  bill ;  and  he  need  not,  un- 
less he  thought  fit,  do  any  thing  more,  as  to  the  ejcceptions,  for  six  days. 

The  case  of  Stephens  v.  Neale,{a)  shows  that  an  attachment  has  prece- 
dence over  an  order  for  time ;  and  a  reference  of  the  bill  for  impertinence  is, 
in  fact,  an  order  for  time.  Both  the  order  in  that  case  and  the  order  in  this, 
are  orders  which,  if  the  defendant  is  right,  would  prevent  the  plaintiff  from 
obtaining  an  attachment ;  and,  as  according  to  that  case,  the  attachment  would 
have  precedence,  the  time  of  the  service  of  the  order  does  not  appear  to  me 
very  material. 

I  think  I  am  bound  to  hold  this  attachment  regular,  not  only  in  consequence 
of  the  decision  in  the  case  referred  to,  which  gives  the  attachment  precedence, 
bat  also  because  of  the  obvious  consequence  of  holding  the  contrary.  Eight 
weeks  are  allowed  to  the  defendant  for  answering.  Those  eight  weeks  ex- 
pired, in  this  case,  on  the  29th  of  October,  and  on  the  7th  of  November  an 
attachment  against  him,  for  contempt  in  not  putting  in  his  answer,  was  seal- 
ed, the  defendant  at  that  time  having  done  nothing  but  deliver  exceptions ; 
and  the  attachment  must  prevail,  unless  it  could  be  made  out  that  the  de- 
livery of  exceptions,  per  se^  has  the  effect  of  staying  all  proceedings  on  the 
part  of  the  plaintiff;  but  holding  that  would  be,  under  the  tenth 
order,(6)  to  give  the  defendant  the  means  of  evading  compliance  *with  [*649] 
that  order.  The  plaintiff  would  be  tied  up  for  six  days,  the  defen- 
dant not  having  any  intention  of  proceeding  with  the  exceptions. 

It  appears  to  me  that  that  obvious  consequence  would  be  so  injurious  to 
practice,  that,  independently  of  authority,  it  would  be  sufficient  to  regulate 
my  decision. 

The  defendant  must,  before  the  attachment,  obtain  and  serve  the  order  of 
reference,  that  being  the  only  means  by  which  the  plaintiff  can  ascertain, 
whether  what  the  defendant  has  done  is  regular  or  not. 

The  result  is,  that  the  attachment  was  regular  and  that  the  party  was  in 
contempt  for  not  answering.[2J 


"  His  lordship  doth  order,  that  the  orders  made  in  this  cause  by  his  lord- 
ship the  Master  of  the  Rolls,  dated  the  7th  day  of  November  instant,  the  16th 
day  of  November  instant,  and  the  21st  day  of  November  instant,  be  discharg- 
ed: and  it  is  ordered,  that  it  be  referred  to  the  master  to  whom  the  original 
cause  is  referred,  to  tax  the  plaintiffs  their  costs  of  their  application  to  his 
lordship  the  Master  of  the  Rolls  to  discharge  the  said  order,  dated  the  7th 
day  of  November  instant ;  and  it  is  ordered,  that  the  said  costs,  when  so  tax- 
ed, be  paid  by  the  defendant  George  Pleydell  Wilton  to  the  plaintiffs.** 

(a)  1  Had.  550. 

(i)  Th«  tonthorder  of  1833 ;  which  prescribes  the  lenj^h  of  time  to  be  allowed  for  answerini^. 

19]  DttUom  T.  Hayttr,  1  Phillips,  515. 
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[•650]  "         ^Dearman  v.  Wych. 

1839  :  November  25,  26. 

The  enrolment  of  a  decree  or  order  will  not  be  stopped  by  an  appeal,  if  the  order  for  setting  down 
the  appeal  ia  not  serred  before  the  enrolment  is  made. 

This  was  a  motion  to  vacate  an  enrolment  of  an  order,  upon  the  ground 
that  the  enrolment  had  taken  place  between  the  time  at  which  a  petition  of 
appeal  against  the  order  had  been  answered,  and  the  time  at  which  the  an- 
swer had  been  served  ;  and  upon  the  further  ground  that  some  communica- 
tion had,  as  was  alleged,  taken  place,  before  the  enrolment,  between  the  soli- 
citors on  the  respective  sides,  which  made  the  enrolment  improper.  It  will 
be  seen,  from  the  Lord  Chancellor's  judgment,  that  it  is  unnecessary  to  state 
the  nature  of  this  alleged  communication.    No  caveat  had  been  entered. 

Mr.  Richards  and  Mr.  James  Russell,  in  support  of  the  motion,  cited 
Robinson  v.  Newdicky{a)  Stevens  v.  Guppy,{b)  Richards  v.  TFoorf,(c)  and 
Lorimer  v.  Lorimer,{d) 

Mr.  Bethellj  contra,  said  that  there  was  no  authority  to  show  that  the  mere 
presentation  of  a  petition  of  appeal  had  the  effect  of  preventing  the  enrolment 
of  the  order,  and  that  no  suggestion  to  that  effect  was  to  be  found  in  any  of 
the  cases  cited,  or  in  the  recent  cases  of  Barnes  v.  TFi/!ffon,(e)  BcUguy  v. 

Chorley,{g)  and  Wardle  v.  Carter.{h) 
[*6ol]        *Mr.  James  Russell,  in  reply. 


Nov.  26. — The  Lord  Chancellor  : — I  have  looked  into  the  cases  which 
were  cited  yesterday  on  the  argument  of  this  case.  I  stated  yesterday  that 
my  opinion  was,  that  what  had  taken  place  between  the  parties  was  of  no 
consequence  at  all,  with  reference  to  the  decision  of  this  case ;  and  the  only 
question,  therefore,  is,  whether  there  was  any  irregularity  in  the  enrolment. 

Now,  the  enrolment  was  completed  on  the  15th  of  August :  the  petition  of 
appeal  had  been  presented  and  answered  on  the  10th,  and  the  appeal  set  down 
on  the  llth,  but  there  was  no  service  of  the  order  until  the  17th  of  August. 
It  stand.<«,  therefore,  that  the  enrolment  was  completed  between  the  time  when 
the  appeal  was  set  down,  and  the  time  when  the  order  for  setting  it  down 
was  served.  I  certainly  throw  out  of  consideration  the  statements  of  the  affi- 
davits as  to  notice ;  for,  in  the  first  place,  the  notice  would  not  affect  the  ques- 
tion at  all,  unless  the  dealing  between  the  parties  had  been  such  as  to  make 
it  unfair  for  the  plaintiff  to  take  the  steps  which  he  did ;  and,  further,  the 
statement  of  what  took  place  is  entirely  denied.  Therefore  I  throw  that  en- 
tirely out  of  consideration. 

Now,  it  is  very  obvious  that  if  the  course  of  practice  were,  that  the  presen- 
tation of  a  petition  of  appeal  would  affect  the  validity  of  the  enrolment,  the 

(a)  3  Mer.  13.  (6)  Tarn.  &  Rnas.  178.  (c)  2  Mylne  dt  Keen,  621. 

(<i)  1  J.  &  W.  284.  («)  1  Rasa.  6l  Mylne,  486.  {g)  1  Mylne  U  Keen,  640. 

(A)  1  Mylne  dc  CnAg,  283. 
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fattj  enrolliDg  would  never  know  whether  his  enrolment  were  good  or  bad, 
because  every  thing,  with  reference  to  the  appeal,  before  service  of  the  order, 
takes  place  behind  his  back ;  and  that  is  entirely  obvious,  if  we  con- 
sider what  the  *form  and  nature  of  an  appeal  is.  The  petition  of  ap-  [^562j 
peal  is  only  an  application  for  leave  to  appeal ;  and  although  it  is  of 
course  that  that  application  should  be  granted,  it  is  an  application  to  the  dis« 
cietion  of  the  court,  and  it  is  only  a  conditional  assent  that  the  court  gives. 
It  grants  the  permission  to  appeal  upon  certain  terms.  After,  therefore,  the 
order  is  obtained,  it  is  entirely  in  the  option  of  the  party  obtaining  the  order 
whether  he  shall  comply  with  the  terms.  All  that  is  left  entirely  in  his  own 
breast,  until  he  has  complied  with  the  terms,  and  has,  by  service  of  the  order, 
brought  the  other  parties  before  the  court  of  appeal. 

It  follows,  therefore,  that  the  enrolment  should  stand  good ;  and  so,  in  the 
cases  referred  to,  although  the  question  does  not  seem  to  have  been  distinctly 
raised,  it  seems  to  have  been  assumed. 

In  Stevens  v.  Ouppi/,  for  instance,  the  petition  of  appeal  was  presented  on 
the  6th  of  December,  and  the  order  upon  that  petition  was  made  on  the  7th 
of  December,  but  not  served  until  the  12th,  while  the  enrolment  had  taken 
place  on  the  lOth. 

The  court  decided  that  the  enrolment  should  not  stand  good }  not  because 
the  petition  of  appeal  had  been  presented  and  answered  before  the  enrolment 
had  taken  place ;  for,  if  that  had  been  the  case,  it  would  have  prevented  the 
question,  which  was  decided,  from  arising  at  all ;  but  the  question  turned 
Qpon  this,  whether  the  enrolment  should  be  vacated  because  conversations 
had  taken  place,  which,  in  the  opinion  of  the  court,  made  it  unjust  that  the 
eDTolment  should  stand. 

It  is  obvious  that  if  the  presentation  of  the  petition  of  appeal  had 
been  sufficient,  it  was  quite  unnecessary  'to  consider  the  eflfect  of  [*653] 
those  conversations ;  because  the  appellant  would  have  done  that 
which  would  have  made  the  enrolment  irregular.  But  the  court  held  the  en- 
rolment bad,  on  account  of  the  conversations  which  had  taken  place  between 
the  parties ;  and  that  1  have  always  understood  to  be  the  rule  between  the 
parties. 

Whether  the  circumstance  of  a  caveat  being  entered  makes  any  difference 
or  not,  is  a  question  not  now  before  me ;  because,  in  this  case,  the  only  point 
1  have  to  decide  is,  whether  the  enrolment,  taking  place  before  the  service 
of  the  order  setting  down  the  appeal,  is  to  stand  good,  or  to  be  vacated  for 
irr^larity. 

1  am  of  opinion  that  the  enrolment  is  good,  and  that  the  case  I  have  men- 
tioned assumed  that,  under  similar  circumstances,  it  would  be  good. 

This  motion  must  be  refused ;  but  I  cannot  give  the  costs ;  because  there 
vere  expressions  in  the  cases  of  Stevens  v.  Ouppy  and  Richards  v.  WooA 
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which  may  have  induced  the  party  to  come  here  ;[1]  but  I  think  I  must 
give  the  respondents  the  costs  of  those  affidavits  as  to  what  passed  between 
the  parties. 


[•664J  ^Between  Helena  Wellesley,  Wife  of  the  Defendant  TPhc 
Honorable  William  Pole  Tylney  Long  Wellesley,  by 
Henry  Harrison,  her  next  Friend,  Plaintiif ;  and  the  said  William 
Pole  Tylney  Long  Wellesley,  John  Wright,  The  Reverend  John 
Greenly,  William  Richard  Arthur  Pole  Tylney  Long  Wel- 
lesley, Thomas  Paterson,  William  Lawrence  Bicknell,  James 
Archibald  Casamajor,  and  William  Hart,  Defendants. 

1839 :  Norember  30, 29,  33. 

A  demnirer  to  a  bill  having  been  put  in,  on  two  froandi,  viz-  want  of  equity  and  want  of  pa]tie8,tbe 
judge  waa  of  opinion  that  it  waa  good,  aa  a  denanrrer  for  want  of  parties,  though  not  aa  a  demur-' 
rer  for  want  of  equity.  An  order  was  therefore  made,  which  allowed  the  demnrrer»  hot  gave 
leave  to  amend.    The  bill  waa  amended  accordingly. 

The  defendanta,  who  had  demurred,  afterwards  presented  a  petition  of  appeal  to  the  Lord  Chancel- 
lor against  this  order ;  but  before  the  appeal  waa  heard,  they  demurred  to  the  amended  btU* 
Under  these  circumstances,  the  Lord  Chancellor  dismissed  the  appeal  with  coota. 

Observationa  upon  the  form  of  drawing  up  an  order  upon  demuzrer,  in  a  case  when  the  eoort  is  of 
opinion  that  one  of  two  grounds  of  demurrer  is  good,  and  the  other  bad* 

In  this  case,  two  of  the  defendants,  viz.,  John  Wright  and  John  Greenlf, 
demurred  to  the  original  hill,  and  assigned,  upon  the  record,  two  causes  of  de- 
murrer, viz.,  first,  want  of  equity,  and  secondly,  want  of  parties.  Upon  the 
24th  of  July,  1839,  the  yice-Chancellor  made  an  order,  upon  the  argu- 
ment of  the  demurrer,  which  was  afterwards  drawn  up  in  the  following 
form,  viz.,  The  court  held  the  demurrer,  so  far  as  it  was  a  demurrer  for 
want  of  equity,  to  be  insufficient ;  and  did,  therefore,  order  that  the 
same  should  be  overruled ;  and  the  court  held  the  demurrer,  so  far  as 

it  was  a  demurrer  for  want  of  parties  to  be  ^ood  and  sufficient ; 
[*665]    *and  did,  therefore  order  that  the  same  should  stand  and  be  allowed ; 

and,  after  ordering  that  the  plaintiff  should  pay  to  the  demurring  de- 
fendants their  costs  of  the  demurrer,  it  was  ordered  that  the  plaintiff  should 
have  leaye  to  amend  her  bill,  by  adding  proper  parties  thereto,  with  apt 
words  to  charge  them,  and  otherwise  as  she  should  be  advised. 

In  pursuance  of  the  leave  to  amend  so  given,  the  plaintiff  amended  her  bill 
in  the  month  of  August,  1839,  but  did  not  add  any  new  defendants :  and,  on 
the  11th  of  September,  the  defendants  Wright  and  Greenly  put  in  a  demur- 
rer to  the  amended  bill,  assigning,  as  causes  of  demurrer,  want  of  equity  and 
want  of  parties.    On  the  3d  of  September,  however,  the  same  defendants  had 

[1]  Ante,  448,  449. 
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preseuted  to  the  Lord  Chancellor  a  petition  of  appeal  from  the  Yice-ChanceU 
lor^s  order  of  the  24th  of  July,  which  complained  of  so  much  of  the  order  as 
ordered  that  the  demurrer,  so  far  as  it  was  a  demurrer  for  want  of  equity^ 
should  be  overruled,  and  as  gave  liberty  to  the  plainti£f  to  amend  her  bill| 
and  prayed  that  so  much  of  the  order  as  last  mentioned  might  be  reversed  or 
discharged ;  and  that  the  demurrer,  so  far  as  it  was  a  demurrer  for  want  of 
equity,  might  be  allowed :  and  that  the  plaintiff's  bill  mi^ht  be  dismissedi 
with  costs,  as  against  the  appellants. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Wigram  and  Mr.  Toller  appeared  in  support  uf  the  appeal  and  argued 
the  case  on  behalf  of  the  appellants. 

On  the  22d  of  November,  when  the  plaintiff's  counsel  (Mr.  Jacoh^  Mr. 
Richards^  and  Mr.  Willcock)  were  about  to  support  the  Yice-Chancellor's 
decision, 

•The  Lord  Chancellor  said  ;  Mr.  Wigram — ^before  Mr.  /a-  [*656] 
coftgoes  on — this  order  appears  to  me  to  have  been  drawn  up  in  a 
very  irregular  form.  There  can  be  no  such  thing  as  allowing  a  demurrer 
and  overniling  it  in  the  same  proceeding.  The  demurrer  is  allowed  just  as 
much  for  want  of  parties  as  it  would  have  been  for  want  of  equity.  The 
present  form  of  the  order  may,  however,  have  been  adopted  for  the  purpose 
of  giving  the  leave  to  amend.  It  is  very  important  that  it  should  be  kept 
in  view  that  there  is  but  one  demurrer ;  whereas,  it  would  appear,  by  the 
forai  of  the  order,  that  there  had  been  two  demurrers.  The  demurrer  was 
bltowed,  in  the  result;  but  the  Vice-Chancellor  gave  leave  to  amend,  and 
the  amended  bill  is  actually  on  the  file.  The  only  question  is,  whether 
or  not  the  plaintiff  should  have  had  leave  to  amend. 

Mr.  Wigram  said  that  the  plaintiff  had  amended  the  bill  before  it  was  pos- 
sible that  the  defendants  could  appeal  from  the  Yice-Chancellor's  order  giving 
her  leave  to  amend. 

The  Lord  Chancellor  : — An  application  might  have  been  made  to 
stay  t||e  amendment,  until  the  appeal  should  have  been  disposed  uf.  1  very 
much  doubt  whether,  after  leave  to  amend  has  been  given,  and  the  amend- 
ment has  actually  been  made,  and  the  defendants  have  pleaded  to  the  amend- 
ed bill—no  application  having  been  made  to  stay  the  amendment  pending  an 
appeal — it  is  proper  that  I  should  now  entertain  the  question  of  the  propriety 
of  the  leave  to  amend.  1  think  you  should  have  applied  to  me,  either  to  hear 
the  appeal  at  once,  or  to  stay  the  execution  of  the  order  giving  leave  to 
amend. 

'Mr.  Jacob  and  Mr.  Willcock  urged  that,  as  the  demurrer  was  al-  [357J 
loved,  with  costs,  the  only  question  really  involved  in  the  preserit  ap- 
peal, brought  after  the  amended  bill  had  been  actually  filed,  was,  whether  the 
defendants  should  be  paid  for  the  first  office  copy  of  the  bill ;  aud  that  it  was 
<iuite  immaterial  to  the  defendants  whether  the  bill  now  upon  the  file  was 
considered  as  an  entirely  new,  and  therefore  originni,  bill,  or  as  an  amended 
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bill ;  inasmuch  as  a  bill  amended,  by  leave,  after  demurrer  allowed,  was,  for 
the  purpose  of  answering,  considered  an  original  bill.  They  also  said  that  in 
consequence  of  the  defendants  not  having  made  an  application  to  the  court 
such  as  the  Lord  Chancellor  had  suggested,  tlie  plaintiff  had  been  obliged  to 
amend  within  the  short  time  given  by  the  order  allowing  the  demurrer. 
They  further  stated  that  numerous  defendants  to  the  original  bill  had  not  de- 
murred to  it,  and  were  still  before  the  court. 

Mr.  Wigram,  on  the  other  hand,  said  that  the  question  whether  leave  to 
amend  ought  to  have  been  granted  was  a  question  of  most  substantial  impor- 
tance ;  for  it  depended  upon  another  question,  namely,  whether  the  bill  ought 
to  have  been  allowed  for  Want  of  equity,  a  question  which  turned  upon  the 
construction  of  two  deeds  stated  in  the  bill ;  and  that  if  his  lordship  were  of 
opinion  that  the  demurrer  ought  to  have  been  allowed  for  want  of  equity, 
there  would  be  an  end  of  the  litigation  altogether ;  for  the  plaintiff  would  file 
no  new  bill  after  his  lordship's  opinion  to  that  effect  should  have  been  given. 
Thb  Lord  Chancellor  : — The  court  never  gives  an  opinion,  except  as 
it  is  necessary  to  found  some  order  ;[1]   and  the  only  question 
[•658]    'before  me  is,  whether  I  shall  amend  the  Vice-Chancellor's  order,  by 
striking  out  the  liberty  to  amend  the  bill  which  it  gives.    It  appears 
to  me,  that,  however  unfortunate  it  may  be,  the  parties  have  not  taken  the 
right  couGse  to  obtain  the  judgment  of  the  court  upon  that  question.    The 
order  was,  certainly,  drawn  up  in  a  very  irregular  form ;  and  care  must  be 
taken  that  no  orders  are  drawn  up  in  that  form  in  future.    There  was  one 
demurrer,  which  assigned  two  causes  of  demurrer ;   one  was  the  want  of 
equity  stated  in  the  bill,  and  the  other  was  want  of  pfoper  parties.    The  Vice* 
Chancellor,  in  substance,  though  not  in  form,  gives  leave  to  amend,  which 
he  might  have  done  if  he  bad  given  no  opinion  upon  the  general  demurrer. 
It  is  not  usual,  upon  allowing  a  general  demurrer,  to  give  leave  to  amend ; 
but  it  may  be  done.[2]    It  is  in  the  discretion  of  the  court  so  to  do.    In  all 

[1]  Vernon  v.  Vimon,  cited  infra,  560.  In  a  caw  upon  exceptions  to  a  maBtei's  repoct.  Lord 
Lanifdale,  M.  R.,  said ;  *'  I  think  it  right  to  aay,  that  if  I  bad  been  aware  of  the  nature  of  this  repoK 
before  this  matter  wan  diacnssed,  I  should  have  declined  to  hear  the  arguments.  The  parties  have 
agreed  for  the  purpose  of  argument,  but  not  for  any  other  purpose,  to  admit  certain  facts,  and  re- 
served the  right  to  adduce  evidence  on  them.  An  adjudication  might  have  been  made  by  the  coart, 
which  would  have  proved  qaite  fruitless ;  for  a  reference  must  afterwards  have  become  necessary 
to  inquire  into  the  truth  of  the  very  facts,  on  which  the  judgment  of  the  court  was  founded.  The 
9mui  iias  not  time  to  indulge  in  the  discussion  of  imaginary  cases,  and  if  £  had  been  aware  of  it,  I 
would  not  have  heard  this  case  on  such  partial  admissions."  Sidehotham  v.  Barrington,  3  Beav. 
529.  So,  m  Fletcher  v.  Peek,  6  Cranch,  147,  Johnson,  J,  said :  **  I  have  been  very  nnwilliaf  to 
proceed  to  the  decision  of  this  eause  at  all.  It  appears  to  me  to  bear  strong  evidence  upon  the  face 
of  it,  of  beipg  a  mere  frigned  ease.  It  is  onr  duty  to  decide  on  the  rights,  but  not  on  the  specQia- 
tipns  of  parties.  My  confidence  however  in  the  respectable  gentlemen  who  have  been  engaged  for 
the  parties,  iias  Induced  me  to  abandon  my  scruples,  in  the  belief  that  they  would  never  oooseot  to 
impose  a  nejre  feigned  case  upon  this  court." 

[2]  The  Attorney  Genernl  v.  The  Corporation  of  Poole,  ante,  33.     Vernon  v.  FemoA,  2  ^i  • 

Or.  172.    lAdbetter  v.  Lt»gt  ante,  286. 
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(hose  orders  of  discretion,  the  court  of  appeal  considers,  whether,  under  all 
the  circumstances  of  the  case,  it  is  expedient  to  alter  an  order  which  the  other 
branch  of  the  court  has  made.  Now,  in  this  case,  I  find  that  the  order  having 
been  made  on  the  24th  of  July,  by  which  the  leave  to  amend-  bad  been  grant- 
ed, the  other  party  did  not  come  to  this  branch  of  the  court  to  apply  to  have 
the  demurrer  immediately  argued  upon  appeal,  or  to  have  an  order  made  that 
the  parties  should  remain  as  they  were  until  it  could  be  disposed  of.  The 
plaintiff  amends,  and  the  defendants  demur  to  the  amended  bill,  but,  after* 
wards,  ask  that  the  order  giving  leave  to  amend  may  be  reversed.  The  only 
effect  of  ddng  that  would  be  to  take  off  the  file  that  bill  which  has  been 
amended,  involving  the  plaintiff  in  considerable  difficulty  as  to  the  other  par- 
ties,  and  making  her  file  a  new  bill,  which  she  could  do  only  by  dismissing 
this  bill  against  all  the  other  parties.  Considering  what  has  taken  place,  I 
think  it  would  be  a  very  unsound  exencise  of  my  jurisdiction  if  I 
wefe  now  *to  interfere  with  the  Yice-Chancellor's  discretion  in  giving  [*659} 
leave  to  amend.  If  the  parties  wish  to  take  my  opinion  upon  the 
merits,  there  will  be  an  opportunity  of  so  doing  in  the  subsequrat  stages  of 
the  cause. 

The  Lord  Chancbli^or  postponed,  till  the  following  day,  his  decision 
with  respect  to' the  costs  of  the  appeal. 


Nov.  23. — On  the  next  day  the  Lord  Chancellor  said :  I  find,  in  this 
case,  an  exercise  of  the  discretion  of  the  Vice-Chancellor,  upon  which  the 
parties  have  acted  ;  and  it  is  impossible  to  place  the  parties  in  the  same  con- 
dition in  which  they  were  before  those  proceedings  took  place.  Whether, 
therefore,  I  agreed  with  the  Yice-Chancellor  in  the  discretion  which  he  exer- 
cised or  not,  I  certainly  should  not,  under  such  circumstances,  have  interfered 
where  the  order  was  founded,  not  upon  any  strict  rule  of  practice,  but  upon 
the  discretion  of  the  court. 

With  respect  to  the  costs  I  had  a  strong  recollection  of  having  a  former 
case  of  a  similar  kind  before  me ;  and  I  find  that  Verjion  v.  Vernon,{a)  was 
such  a  case.  The  position  of  the  parties  there,  however,  was  inverted,  and 
they  were  not  exactly  in  the  same  situation  as  here.  The  Master  of  the 
Rolls  had  allowed  a  demurrer,  and  the  plaintiff  admitted  that  the  demurrer 
most  have  been  allowed  for  want  of  parties,  and  I  said ;  ''  The  case  came  be- 
fore the  Master  of  the  Rolls  upon  two  grounds  of  demurrer;  first  for  want 
of  equity;  secondly  for  defect  of  parties.  The  Master  of  the  Rolls,  being 
of  opinion  that  the  demurrer  for  want  of  equity  was  good,  did  not  enter  into 
the  consideration  of  the  demurrer  for  want  of  parties.  But  it  is  ad- 
mitted, by  the  plaintiff's  counsel,  that  the  demurrer  for  want  of  par-  [•560] 
ties  is  tenable ;  and,  therefore  for  what  purpose  this  appeal  is  brought, 
I  cannot  understand;  because  if  the  plaintiff  can  go  on  without  filing  a  new 
l)iU,he  must  necessarily  amend  his  present  bill,  and  come  before  the  court 

(a)  2  Mylne  &.  Craig,  145. 
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upon  a  different  record.  And  the  question  upon  whicli  all  this  expense  and 
litigation  is  incurred,  and  all  this  time  has  been  consumedi  is  jsimply,  whe* 
ther  the  plaintiff  shall  file  a  new  bill,  or  amend  that  which  is  already  on  re- 
cord ;"  and  then,  Mr.  Wigram  having  said  that  the  object  of  the  parties 
was  to  obtain  an  opinion  upon  the  merits,  I  added :  "  I  do  not  mean  to*  give 
the  parties  the  benefit  of  any  opinion  upon  the  merits.  The  court  is  bound 
to  decide  upon  that  which  comes  regularly  before  it.  The  sole  question  is 
whether  the  plaintiff  is  to  amend  his  bill,  or  to  file  a  new  bill.  The  expense 
and  loss  of  time  which  this  appeal  has  cost  would  not  have  been  unnecessarily 
incurred,  if  the  real  merits  of  the  case  had  been  under  discussion ;  but  they 
have  been  very  unnecessarily  incurred  upon  such  a  question  as  that  which 
alone  is  now  before  the  conrt."(a) 

Being  of  that  opinion  in  Vernon  ▼.  Vernon^  it  is  impossible  that  I  should 
come  to  any  other  conclusion  in  a  case  in  which  the  parties  have  acted  on 
the  discretionary  authority  given  by  the  judge.  I  think,  therefore,  that  this 
is  a  practice  which  ought  not  to  be  encouraged,  inasmuch  as  it  is  an  appeal 
from  a  discretion  ;  and  the  appeal  must  be  dismissed  with  costs.[3] 


[•561]  •Wellesley  v.  Wellesley. 

1839 :  November  37,  28,  3a 

SembU,  that  if  a  penoQ  covenaots  that  he  will,  on  or  before  a  certain  day,  aecare  an  i^noitj* 
by  a  charge  upon  freehold  estates  or  by  investment  in  the  funda,  or  by  the  best  means  in  his 
power,  such  covenant  will  create  a  lien  upon  any  property  to  which  he  becomes  entitled  be- 
tween the  date  of  the  covenant  and  the  day  so  limited  for  its  performance. 

The  demurrer  of  the  trustees,  John  Wright  and  John  Greenly,  to  the 
amended  bill  referred  to  in  a  former  page,  now  came  on  to  be  argued  before 
the  Lord  Chancellor. 

The  case  stated  by  the  bill  was,  in  substance,  as  follows : 

That,  in  the  month  of  June,  1834,  the  plaintiff  and  her  husband,  the  de- 
fendant, W.  P.  T.  L.  Wellesley,  having  agreed  to  separate,  articles  of  sepa- 
ration, dated  the  21  st  of  June.  1831,  were  prepared,  in  two  parts,  one  of  which 
parts  was  executed  under  the  hand  and  seal  of  the  defendant  W.  P.  T.  L. 
Wellesley,  and  the  other  under  the  hands  and  seals  of  the  plaintiff  and  the 
defendant  Colonel  Paterson,  who  was  her  father;  and  that  such  articles  were 
expressed  in  the  following  words: — 

<'  Articles  of  agreement  entered  into  the  2l8t  day  of  June,  1834,  between 

(a)  See  pages  167,  168. 

[3]  That  an  appeal  does  not  in  general  lie  from  a  mere  matter  of  discretion,  see  farther,  BrtektU 
w.  Bnekeitt  U  Howard,  340  ;  Roger t  ▼.  Hotaek't^  Bxrt,  18  Wend.  319.  **  I  undeiaUnd  the  line  of 
authority  to  stand  almost  without  exception,  that  to  warrant  a  reversal  upon  an  apfieal  from  cbao. 
eery,  some  definite  rule  of  law  or  equity  mu:it  appear  to  have  been  Tiolated.*'  Cowen,  J.  in  l«st 
cited  case,  p.  330. 
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the  Hon.  William  Pole  Tylney  Long  Wellesley,  now  residing  at  Brussels, 
in  the  kingdom  of  Belgium,  of  the  first  part,  Helena  Welieslejr,  wife  of  the 
said  William  Pole  Tylney  Long  Wellesley,  of  the  second  part,  and  Colonel 
Thomas  Pateraon,  now  residing  at  Calais,  in  the  kingdom  of  France,  of  the 
third  part.  Whereas  in  consequence  of  differences  which  have  arisen  and 
do  subsist  between  the  said  William  Pole  Tylney  Long  Welleriey,  and 
Helena  his  wife,  they  have  agreed  to  live  separate  and  apart  from  each 
other :  Now.  these  presents  witness,  that  for  the  purpose  of  making 
*an  annual  provision  for  the  suid  Helena  Wellesley,  from  the  I4th  [*562] 
day  of  November  last  past,  (all  debts  contracted  by  her  to  the  said 
14th  day  of  November  having  been  paid  by  the  said  W.  R  T.  L.  Wellesley,) 
and  in  consideration  of  the  covenant  hereinafter  contained  on  the  part  of  the 
said  Thomas  Paterson,  he  the  said  W.  P.  T.  L.  Wellesley  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  and  agree  with 
the  said  Thomas  Paterson,  his  executors  and  administrators,  that  he  the  said 
W.  P.  T.  L.  Wellesley  shall  and  will  pay,  or  cause  to  be  paid  to  William 
Lawrence  Bicknell,  of  Lincoln's  Inn  Square,  the  solicitor  of  the  said  Helena 
Wellesley,  the  sum  of  1000/. ;  that  is  to  say,  600/.  part  thereof,  on  or  before 
the  Ist  day  of  July  next,  and  the  further  sum  of  260/.,  on  the  1st  day  of  Sep- 
tember next,  and  the  further  sum  of  260/.,  residue  of  the  said  sum  of  1000/., 
on  or  before  the  14th  day  of  November  next,  such  several  sums  of  money 
to  be  paid  by  the  said  William  Lawrence  Bicknell  to  the  said  Helena  Wel- 
lesley, for  the  sole  and  separate  use  and  benefit  of  the  said  Helena  Wellesley ; 
and  that  the  receipts  of  the  said  Helena  Wellesley,  or  of  such  person  or  per- 
sons as  she  shall  or  may  appoint  to  receive  the  same,  shall,  notwithstanding 
the  coverture  of  the  said  Helena  Wellesley,  be  effectual  discharges  for  the 
money  in  such  receipts  expressed  to  be  received.  And  these  presents  also 
witness,  that  for  the  purpose  of  making  a  provision  for  the  said  Helena  Wel- 
lesley, from  and  after  the  said  14th  day  of  November,  1834,  and  during  the 
then  remainder  of  her  life,  and  in  consideration  of  the  covenant  hereinafter 
agreed  to  be  entered  into  by  the  said  Thomas  Paterson,  he  the  said  W.  P.  T. 
L.  Wellesley  doth  hereby  for  himself,  his  heirs,  executors,  and  adminis- 
tratois,  further  covenant  and  agree  with  the  said  Thomas  Paterson,  his  exe- 
cutors and  administrators,  that  he  the  said  W.  P.  T.  L.  Wellesley 
shall  and  will,  on  *or  before  the  1st  day  of  February,  1836,  well  and  [*663] 
effectually,  either  by  a  charge  on  freehold  estates  of  inheritance  to 
he  situate  in  England  or  Wales^  or  by  an  investment  of  an  adequate  sutn 
of  money  in  some  of  the  stocks  or  funds  of  Oreat  Britain^  or  by  the  best 
means  which  may  then  be  in  his  power,  secure  the  payment  to  the  said 
Thomas  Paierson,  his  executors  or  administrators,  during  the  life  of  the  said 
Helena  Wellesley,  of  an  annuity  of  1000/.  of  lawful  money  of  Great  Britain, 
in  equal  quarterly  portions,  on  the  I4th  day  of  February,  the  14ch  day  of 
May,  the  14th  day  of  August,  and  the  14th  day  November  in  every  year ; 
the  first  quarterly  payment  of  the  said  annuity  to  be  paid  on  the  I4th  day  oi 
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November,  1834.    And  it  is  hereby  iigreed  that  the  said  Thomas  Paterson^bis 
executors  or  administrators^  shall  stand  possessed  of  or  interested  in  the  aaid 
annuity,  in  trust  for  the  said  Helena  Wellesley,  for  her  sole  and  separate  use 
and  benefit ;  but  not  to  be  subject  to  any  sale,  charge,  mortgage,  or  other  dis- 
position, by  the  said  Helena  Wellesley,  by  way  of  anticipation.    And  it  is 
hereby  further  agreed,  that  Che  receipts  of  the  said  Thomas  Paterson,  his 
executors  or  administrators^  for  the  said  annuity,  or  any  quarterly  portion  or 
other  part  thereof^  shall  effectually  discharge  th  ^  person  or  persons  paying 
the  same,  for  the  sum  in  such  receipts  expressed  to  be  received,  and  from 
being  answerable  for  the  misapplication,  or  from  being  bound  to  see  to  the 
application  thereof.    And  it  is  hereby  further  agreed,  that  upon  the  said  an- 
nuity of  1000/.  being  so  secured  as  aforesaid,  such  deeds  shall  be  executed, 
by  all  necessary  parties^  for  carrying  into  effect  this  agreement,  and  the  in- 
tention of  the  parties  expressed  in  these  presents,  with  such  covenanti^  and 
agreements  on  the  part  of  the  said  VY.  P.  T.  L.  Wellesley,  for  permitting  the 
aaid  Helena  Wellesley,  to  live  separate  and  apart  from  him,  as  if  she  were 
a  feme  sole  and  unmarried ;  and  with  such  covenants,  on  the  part 
[*564]    *of  the  said  Thomas  Paterson,  or  (in  case  of  his  death  in  the  mean- 
time) of  some  other  responsible  person,  for  indemnifying  him  the 
said  W.  P.  T.  L.  Wellesley,  against  all  debts  contracted  by  the  said  Helena 
Wellesley,  after  the  said  annuity  shall  be  so  secured  as  aforesaid,  and  during 
the  then  remainder  of  her  life,  and  from  all  costs,  damages,  expenses,  actions, 
suits,  claims,  and  demands,  which  the  said  W.  P.  T.  L.  Wellesley  shall  or 
may  sustain,  or  incur,  or  become  subject  or  liable  to,  on  account  of  the  main- 
tenance, support,  lodging,  and  wearing  apparel  of  the  said  Helena  Wellesley, 
or  otherwise  on  her  account,  from  and  after  the  day  of  the  date  hereof,  and 
during  the  then  remainder  of  her  life;  and  with  such  other  usual  covenants 
and  provisoes,  as  the  respective  counsel  of  them  the  said  W.  P.  T.  L.  Wel- 
lesley and  Helena  Wellesley  his  wife  shall  advise  and  require.    And  these 
presents  further  witness,^  that  in  consideration  of  the  premises,  he  the  said 
Thomas  Paterson  doth  hereby  for  himself,  his  heirs,  executors^  and  adoainis- 
trators,  covenant  and  ctgree  with  the  said  W.  P.  T.  L.  Wellesley,  his  execu- 
tors and  administrators,  in  manner  following,  that  is  to  say,  that  if  the  said 
sum  of  1000/.  shall  be  paid  by  the  said  W.  P.  T.  L.  Wellesley,  in  pursuance 
of  the  covenant  or  agreement  for  ihat  purpose  hereinbefore  contained,  then 
and  in  such  case,  he  the  said  W.  P.  T.  L.  Wellesley  shall  not  be  liable  or 
obliged  to  pay  any  debt  or  debts  contracted  by  the  said  Helena  Wellesley 
since  the  26th  of  April  last,  or  for  the  maintenance,  support,  lodging,  wear- 
ing apparel,  or  other  expenses  of  the  said  Helena  Wellesley  from  the  day  of 
the  date  hereof,  to  the  said  14th  day  of  November,  1834,  or  to  pay  any  debt 
or  debts  which  shall  be  contracted  by  the  said  Helena  Wellesley,  at  any  time 
or  times  after  the  date  of  this  agreement,  and  prior  to  the  said  14th  day  of 
November,  1834 ;  and  that  the  said  Thomas  Paterson,  his  heirs,  ex- 
[*665]    ecutors,  or  administrators,  shall  and  will  at  *all  times  hereafter  keep 
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indemoified  the  said  W.  P.  T.  L.  Wellesiey,  bis  heirs,  executorsi  and 
admiaistrators,  and  his  and  their  estates  and  effects,  against  all  such  debts  as 
shall  or  may  be  so  contracted  as  aforesaid ;  and  also  against  all  costs,  charges, 
damages,  expenses,  actions,  suits,  claims,  and  demands  which  the  said  W. 
P.  T.  L.  Wellesley,  his  heirs,  executors,  or  administrators,  or  his,  or  their 
estates  or  effects,  shall  or  may  pay,  sustain,  incur,  or  become  subject  or  liable 
to,  for  or  by  reason  or  on  account  of  the  maintenance,  support,  lodging,  cloth- 
ing, or  other  expenses,  of  the  said  Helena  Wellesley  during  such  time  as 
ftfofesaid,  or  for  or  by  reason  or  on  account  of  any  such  debt  or  debts  as  have 
been,  or  shall  or  may  be  so  contracted  as  aforesaid,  or  for  or  by  reason,  or  on 
account  of  any  act,  deed,  matter,  or  thing,  in  anywise  relating  thereto,  ex- 
cept such  costs,  charges,  damages,  expenses,  actions,  suits,  claims,  and  de- 
maods,  as  may  be  occasioned  by  or  through  the  neglect  or  default  of  the  said 
W.  P.  T.  L.  Wellesley ;  and  further  that  if  the  said  sum  of  1000/.  shall  be  so 
paid  by  the  said  W.  P.  T.  L.  Wellesley  as  aforesaid,  the  said  Helena  Welles- 
lejr,  or  any  person  or  persons  on  her  behalf  shall  not,  nor  will,  at  any  time  or 
times  hereafter,  commence  or  prosecute  any  suit  or  suits  in  any  court  or 
courts  whatsoever,  for  compelling  restitution  of  conjugal  rights,  or  obliging 
the  said  W.  P.  T.  L.  Wellesley  to  allow  her  any  future  support,  maintenance 
or  alimony  (during  such  time  as  aforesaid,)  over  and  above  the  said  sum 
of  lOOW." : 

That  by  a  disentailing  deed,  of  the  13th  of  December,  1834,  certain  free- 
hold hereditaments,  situate  in  the  counties  of  Essex,  Southampton,  and  Hert- 
ford, of  which,  subject  to  certain  large  incumbrances,  Mr.  Wellesley  was  ten- 
ant for  life,  with  remainder  to  his  eldest  son  in  tail,  were  conveyed, 
by  the  father  and  son,  to  such  uses  as  *they  should  jointly,  within    [*566J 
three  calendar  months,  in  manner  therein  mentioned,  appoint,  with 
leaiainder  to  the  use  of  the  defendants,  Wright  and  <jrreenly,  in  fee,  upon 
certain  trusts  declared  by  another  indenture,  being  the  deed  of  the  15th  of 
December,  1834,  next  mentioned :  and  that  by  a  deed  of  the  15th  of  Decem- 
ber, 1834,  the  father  and  son,  in  exercise  of  the  power,  appointed  the  heredi- 
lameDts  to  the  defendants,  Wright  and  Greenly,  in  fee,  upon  trust  to  raise, 
by  mortgage  or  sale,  the  sum  of  462,0002.,  of  which  they  were  to  stand  pos- 
sessed, upon  trust,  after  payment  of  costs,  to  redeem  certain  annuities,  and 
then  to  pay  certain  judgment  debts  due  from  the  father,  and  then  to  pay  cer* 
tain  charges  upon  the  estates  comprised  in  the  deed,  and  certain  charges  upon 
^tes  in  Ireland,  and  in  Yorkshire  and  Wiltshire,  and  then  to  pay  the  resi- 
due for  such  purposes  as  Mr.  Wellesley  should,  by  deed  or  instrument  in 
writing,  appoint,  and  in  default  of  and  subject  to  any  such  appointment,  to 
pay  the  same  to  Mr.  Wellesley,  his  executors,  administrators,  or  assigns,  for 
hisortheir  own  absolute  use  and  benefit;  and  that  it  was  declared  that  if 
the  trustees  should,  at  any  time  previously  to  the  complete  execution  of  the 
trusts,  have  ascertained  or  beoi  satisfied  that  there  would  eventually  be  an 
ultimate  surplus  or  residue  of  the  462,000/.,  which  would  be  applicable  ac- 
VoL  ly.  43 
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cording  to  the  appointment,  or  for  the  benefit  of  Mr.  Wellesley,  (hen  it  should 
be  lawful  for  them  to  pay,  advmiee,  and  apply  so  much  of  the  462,0002.  as 
should,  for  the  time  bemg,  be  ascertained  to  be  the  amount  of  such  ultimate 
surplus  or  residue,  or  any  part  thereof,  in  such  manner,  according  to  the  di- 
rection or  appointment,  or  for  the  benefit  of  Mr.  Wellesley,  as  thereinbefore 
was  directed,  concerning  such  ultimate  surplus  or  residue,  notwithstanding 
that  the  prior  trusts  should  not  have  been  performed ;  and  that,  subject  to 
the  trusts  before  mentioned,  the  trustees  should  stand  seised  of  the 
[*667]    'estates,  upon  tnist,  out  of  the  rents,  to  pay,  during  the  life  of  Mr. 
Wellesley,  the  premiums  upon  policies  of  assurance  upon  his  life  for 
87,000/.,  and,  subject  thereto,  to  pay  to  Mr.  Weilesley's  son,  during  the  joint 
lives  of  his  father  and  himselfran  annuity  of  160i.  per  annum,  and  after 
Lord  Maryborough's  death,  a  further  annuity  of  6000/.  per  annum,  in  addition 
to  the  annuity  of  190/.  ^  and  that,  subject  thereto,  the  trustees  should  stand 
seised  of  the  estates,  upon  such  trusts  as  Mr.  Wellesley  and  his  son  should 
jointly  appoint,  and  ki  default  of  asd  subject  to  such  joint  appointment, 
should  pay  the  rents  to  Mr.  Wellesley  for  his  life,  and  after  his  death  should 
stand  seised  of  the  estates  m  trust  for  bis  son,  in  fee  simple,  if  he  should  sur- 
vive him,  but  if  the  son  should  die  in  his  lifetime,  thes  in  trust  for  the  sen 
in  tail  male,  with  remainder  to  Mr.  Wellesley  in  fee : 

That  it  was  by  the  same  deed  declared,  that  it  should  be  lawful  for  Mr. 
Wellesley,  at  any  time  or  times  during  his  life,  by  deed  or  will,  but  subject 
and  without  prejudice  to  the  trust  for  raising  the  462,060/.,  and  subject  also 
to  the  trusts  for  paying  the  premiums  of  the  policies  for  the  sum  of  87,000/. 
and  the  annuities  of  160/.  and  6000/.,  to  limit  or  appoint  unto  or  to  the  use  of 
or  in  trust  for  his  then  present  wife,  or  for  any  woman  or  women  whom  he 
should,  after  the  decease  of  his  then  present  wife,  marry,  a  jointure  not  ex- 
ceeding 1500/.  per  annum,  to  be  chained  upon  the  estates  comprised  is  the 
deed  now  in  the  course  of  being  stated,  with  powers  of  distress  and  entry, 
and  a  term  of  years  for  better  securing  such  jointure. 

That  by  the  same  deed,.  Mr.  Wellesley  and  his  son  released  certain  lease- 
holds for  lives,  and  covenanted  to  surrender  certain  copyliolds,  to  the 
trustees,  upon  trusts  to  correspond  with  those  before  declared  of  the  free- 
holds : 
[*568]  *That  the  particulars  of  the  freehold  hereditaments  conveyed  by 
the  indentures  of  the  13th  and  15tb  of  December,  1834,  were  selibrth 
in  the  schedules  to  the  indenture  of  the  15th  of  December,  1824,  together 
with  the  quantities  and  annual  values  thereof ;  end  that  the  fveehold  heredi- 
taments in  the  counties  of  Essex,  Southampton,  and  Hertford  were,  in  fact, 
and  were  in  the  schedules  to  the  lost-mentioned  indenture  stated  as  being,  of 
the  annual  value  of  20,018/.  8s.  2d.  and  3139/.  I8s.  6d^  makiug  together 
23,168/.  6s.  8</.,  and  that  the  leasehold  hereditaments  comprised  in  the  inden- 
ture of  the  16th  of  December,  1834,  were  of  considerable  annual  value;  and 
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that  there  was  standing  on  the  hereditaments  a  very  great  quantity  of  vala- 
able  timber : 

That  Mr.  Wellesley  had,  on  the  Ist  of  Pebmary,  1835,  and  still  had, 
power  well  and  effectually  to  chargo  the  anndity  of  lUOO/.  upon  the  interest 
secured  to  him  in  the  surplus  of  the  before  mentioned  sum  of  462,000^,  and 
also  upon  a  certain  charge  of  31,73U.  5s.  agreed,  by  the  indenture  of  the  I5th 
of  December,  1834,  to  be  kept  up  for  his  benefit,  and  upon  the  estate  limited 
to  him  in  the  lands  comprised  in  that  indenture,  and  by  exercise  of  the  pow- 
er reserved  by  that  indenture  of  appointing  and  creating  a  yearly  rent  charge 
of  JoOO/.  in  favor  of  the  plaintiff. 

The  bill  charged  that  the  plaintiff  was  entitled  to  have  the  annuity  effec- 
(nallv  charged  by  the  best  means  which  were,  on  the  ist  of  February,  1835, 
or  had  since  been,  in  the  power  of  Mr.  Wellesley,  at  the  election  of  the  plain- 
tiff; and  that  Mr.  Wellesley  then  had,  and  still  had,  in  his  power,  the  means 
of  charging  the  annuity  on  freehold  estates  of  inheritance  in  England,  in 
manner  before  mentioned  ;  but  that  he  had  not,  on  ihe  2lst  of  June, 
1834,  or  at  anytime  since,  or  now,  any  other  ^freehold  estates  or  es-  [*569] 
tate,  or  power  to  charge  any  other  estate  in  England  or  Wales  or 
elsewhere,  or  any  stock  or  funds  of  Great  Britain,  or  power  to  charge  any 
stock  or  funds  of  Great  Britain,  or  any  other  means  whatsoever  to  secure 
payment  of  the  said  annuity  of  1000^,  or  any  part  thereof:  and  the  bill  then 
charged  Chat  the  arrangement  effectuated  by  the  indentures  of  the  IStli  and 
15th  of  December,  1834,  was  entered  into  by  Mr.  Wellesley  for  the  purpose  of 
providing  for  him  the  means  of  securing  the  annuity  of  1000/.  for  the  plain- 
tiff, and  in  part  performance  of  the  agreement  of  the  21st  of  June,  1831. 

The  bill  then  stated,  that  of  the  before  mentioned  sum  of  462,000/.,  the 
sum  of  260,000/.  had  been  raised  and  duly  applied  towards  the  redemption 
of  the  annuities  and  discharge  of  the  debts  and  liabilities  mentioned  in  the 
indenture  of  the  15th  of  December,  1834,  and  that  Mr.  Wellesley  and  his  son, 
and  the  trustees  Wright  and  Greenly,  confederating  together,  instead  of  rais- 
ing so  much  of  the  residue  of  that  sum  as  was  necessary  for  the  purpose  of 
redeeming  and  satisfying  the  residue  of  the  before  mentioned  annuities,  debts, 
and  liabilities,  and  securing  the  plaintiff's  annuity,  had  already  raised  some 
considerable  sums  of  money,  and  were  about  raising  other  considerable  sums 
of  money,  upon  the  security  of  the  charge  of  462,000/.,  and  of  Mr.  Welles- 
ley's  interest  in  the  lands  and  hereditaments  and  in  certain  charges  before 
mentioned,  and  had  paid  and  applied  the  sums  so  raised  to  or  for,  or  permit- 
ted the  same  to  be  received  by,  Mr.  Wellesley,  and  threatened  and  intended  to 
pay  or  apply  the  sums  so  to  be  raised,  to  or  for,  or  to  permit  the  same  to  be 
received  by,  Mr.  Wellesley  ;  but  that  the  plaintiff  had  been  prevented,  by  the 
secrecy  of  such  proceedings,  from  ascertaining,  and  had  been  unable 
to  ascertain,  and  was  ignorant  of  the  ^names  or  name  of  the  persons,  [*570] 
or  any  person  by  or  on  account  of  whom  such  sums  of  money,  or 
any  of  such  sums  of  money  as  had  been  already  raised,  had  been  advanced. 
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or  such  sums  of  money,  or  any  of  such  sums  of  money  as  vere  about  to  be 
raised,  were  about  to  be  advanced ;  and  that  Wright  and  Greenly  had  paid 
or  applied,  to  or  for,  or  permitted  Mr.  Wellesley  to  receive,  the  rents  and  pro* 
fits  of  the  lands  in  England,  in  derogation  of  the  plaintiff's  rights : 

That  Mr.  Wellesley  had  paid  Mr.  Bicknell  the  sum  of  850/.  only  in  part 
of  the  sum  of  10002.  which  he  had  contracted  to  pay  to  him  on  or  before  the 
14th  of  November,  1834,  for  the  plaintiff's  use»  and  that  the  annuity  of 
1000/.  was  wholly  in  arrear  from  that  day : 

That  Mr.  Wellesley  sometimes  pretended  that  he  was  not  bound  specifically 
to  perform  the  articles  of  separation,  alleging  that  Colonel  Paterson  was  not 
a  person  of  sufficient  substance  to  indemnify  him,  according  to  the  covenants 
contained  in  the  articles ;  but  that  Mr.  Wellesley's  solicitors  had  represented 
to  the  plaintiff's  solicitors  that  Mr.  Wellesley  would  specifically  perform  the 
contract  contained  in  the  articles  of  separation,  if  two  responsible  persons  be* 
came  trustees  of  the  plaintiff's  annuity  in  the  stead  of  the  defendant  Colonel 
Ptiterson,  and  if  they  entered  into  the  covenants  into  which  it  was  agreed  by 
the  articles  that  Colonel  Paterson  should  enter ;  and  that,  accordingly,  the 
plaintiff  had  prevailed  upon  the  defendants  Casamajor  and  Hart  to  become 
.^uch  trustees,  and  to  enter  into  such  covenants ;  and  that  they  were  fully  re- 
sponsible persons ;  and  that  Colonel  Paterson  was  willing  to  retire,  and  that 
Mr.  Wellesley's  solicitors  bad  approved  of  the  defendants  Casamajor  and 
Hart  as  trustees  in  Colonel  Paterson's  stead,  and  had  written  a  letter 
[*£ 71]  to  that  effect,  dated  the  *lst  of  February,  1839,  (which  was  set  oat 
in  the  bill,)  and  by  which  they  promised  to  prepare  the  necessary 
rleed  for  the  purpose,  but  that  Mr.  Wellesley  had  neglected  and  refused  to 
pay  the  arrears  of  the  annuity,  and  to  execute  such  charge  as  contracted  for 
by  the  articles  of  separation : 

That  the  plaintiff  had  lately  discovered  that  Mr.  Wellesley  was,  through 
the  agency  of  his  solicitors,  and  with  the  concurrence  of  Wright  and  Green- 
ly, upon  the  point  of  completing  a  further  mortgage,  charge,  or  security,  for 
a  considerable  sum  of  money,  on  the  interests  reserved  to  him  by  the  inden- 
ture of  the  15th  of  December,  1834 ;  and  that  it  was  arranged  and  intended, 
that  the  money  so  to  be  raised  should  be  immediately  transmitted  to  him  in 
Belgium ;  but  that  the  plaintiff  had  been  prevented  from  discovering,  and  had 
W.etx  unable  to  discover,  and  was  ignorant  of,  the  names  or  name  of  the  pe^ 
5>ons  or  person  about  to  advance  the  same  or  any  part  thereof;  and  that 
the  trustees,  Wright  and  Greenly,  had  lately  remitted,  or  authorized  or  per- 
mitted Mr.  Wellesley's  solicitors  to  remit,  to  Mr.  Wellesley,  and  intended  to 
continue  to  remit,  or  to  authorize  and  permit  the  solicitors  to  remit,  to  him, 
considerable  sums  of  money  arising  from  the  rents,  issues,  and  pro6ts  of,  and 
otherwise  from  or  npon  the  security  of,  the  premises  comprised  in  the  inden- 
ture of  the  15th  of  December,  1834. 

The  bill  prayed  that  Mr.  Wellesley  might  be  decreed  to  pay  to  Mr.  Bick- 
nell, for  the  plaintiff's  use,  the  sum  of  150/.,  residue  of  the  1000/.  agreed  to 
1)0  paid  before  the  14th  of  November,  1834 ;  and  that  he  might  be  decreed 
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specifically  to  perform  the  arlicles  of  agreement  on  his  part,  the  plaintiff  being 
leidy  and  willing,  and  thereby  offering,  and  the  defendant  Paterson, 
or,  if  'required  by  Mr.  Wellesley,  the  defendants,  Casamajor  and  Hart,    [*672] 
being  ready  and  willing,  specifically  to  perform  the  articles  on  their 
part ;  and  that  Mr.  Welleeley  might  be  decreed  to  effectually  charge  the  an- 
Boity  of  1000^  upon  the  interest  reserved  to  him  in  the  surplus  of  the  before 
mentioned  sum  of  462.000/.,  charged  npon  the  before  mentioned  estates,  and 
apon  the  charge  of  31,731/.  6s.  agreed  to  be  kept  up  for  his  benefit,  and  upon 
the  estate  limited  to  him  in  the  lands  comprised  in  the  indenture  of  the  15th  of 
December)  1834, and  to  effectuate  such  charge,  by  (he  exercise,  to  a  sufficient  ex« 
tent,  of  the  power  reserved  to  him  by  that  indenture  of  appointing  and  creating 
a  yearly  rent  charge  of  1500/.  in  favor  of  the  plaintiff:  and  that,  if  necessary,  for 
the  purpose  of  efiectuallycharging  theannuity  of  1000/.  upon  freehold  estates  of 
inheritance  in  England  or  Wales,  the  debts  and  liabilities  of  Mr.  Wellesley,  and 
the  charge  of  462,0001.  might,  as  between  him  and  the  plaintiff  and  as  between 
the  plaintiff  and  Mr.  Wetlesley's  son,  to  the  extent  of  any  charge  to  be 
created  by  exercise  of  the  last  mentioned  power  of  appointment,  be  marshal- 
led against  and  upon  the  lands  in  Ireland,  and  a  charge  of  100,000/.  upon  the 
same  which  was  mentioned  in  the  bill ;  and  against  and  upon  the  copyhold 
and  leasehold  estates,  or  some  of  them,  so  as  to  release  the  freehold  estates  in 
Boglaud  from  such  debts,  liabilities,  and  charges,  to  the  extent  necessary  for 
effectaally  securing  the  annuity  of  1000/.  to  the  plaintiff;  and  that,  if  neces- 
sary for  the  purpose  of  securing  the  annuity  of  1000/.,  a  sufficient  part  of 
what  should  remain  of  the  sum  of  462,000/.  in  the  hands  of  Wright  and 
Greenly,  after  payment  and  discharge  of  the  incumbrances  upon  the  lands 
and  charges  comprised  in  the  indenture  of  the  I5th  of  December,  1834,  might 
be  invested  in  the  purchase  either  of  freehold  estates  of  inheritance 
in  England  or  Wales,  or  of  a  competent  amount  *of  some  stock  or    [*573] 
fnnds  of  Great  Britain,  for  effectually  secnring  tlie  annuity  of  1000/. 
to  the  plaintiff :  and  that  Mr.  Wellesley  might  be  decreed  to  pay  to  the  plain- 
tiff the  arrears  of  her  annuity ;  and  that  they  might  be  raised  out  of  his  in- 
terest before  mentioned  ;  and  that  Mr.  Wellesley  might  be  restrained  from 
making  further  incumbrances ;  and  that  Wright  and  Greenly  might  be  res- 
trained from  remitting  or  paying  to  him,  or  permitting  him  to  receive,  any 
money  which  had  arisen  or  might  arise  by  or  from  the  nsnts,  issues,  and  pro* 
fits  of  the  hereditaments  before  mentioned,  or  from  any  estate,  right  or  into 
leat  whatsoever  secured  to  or  provided  for  Mr.  Wellesley  by  or  under  the  in- 
denture of  the  15th  of  December,  1834 ;  and  that,  if  necessary,  a  receiver 
might  be  appointed  to  get  in  without  prejudice  to  the  prior  incumbrances,  all 
sums  of  money  which  had  arisen  or  might  arise  from  the  rents  of  the  before 
mentioned  hereditaments,  and  from  any  securities  or  security  already  effectu- 
ated upon  the  same. 

Mr.  Wigram  and  Mr.  Toller^  in  support  of  the  demurrer,  contended  that 
the  covenant  in  the  articles  of  separation  was  a  mere  personal  covenant  on 
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Mr.  Wellesley^s  part,  and  did  not  create  any  lien  upon  any  particular  pro* 
perty,  still  less  any  lien  upon  the  money  which  he  might,  by  some  subsequent 
arrangement,  become  entitled  to  have  raised  for  his  use ;  and  that  there  was 
no  statement  in  the  bill  to  show  that  the  covenant  might  not  be  well  perform- 
ed by  Mr.  Wellesley,  in  some  other  way  than  by  charging  his  interest  in  the 
462,000/.  with  the  sum  which  he  had  covenanted  to  secure ;  and  that  the 
present  bill  was  an  attempt  to  deprive  him  of  that  option  with  respect  to  the 
mode  of  performing  his  covenant,  which  the  covenant  itself  gave  him  ;  and 

that  the  plaintiff's  right  to  sustain  such  a  bill  as  the  present  was  not 
[*374]    at  all  stronger  than  the  right  which  *a  creditor,  with  the  security  only 

of  a  personal  covenant  to  pay,  would  have  to  prevent  the  debtor  from 
selling  his  lands.  They  also  said,  that  the  cases  which  would  be  referred  to 
on  the  other  side  only  showed  that  a  contractor's  representatives  (not  the  con- 
tractor himself)  were  bound,  in  the  manner  in  which  it  was  here  sought  to 
have  it  declared  that  the  contractor  himself  was  bound.  They  cited  Pre- 
moult  V.  Dedirey{a)  Williams  v.  Luc<is^{b)  Gardner  v.  The  Marquis  of 
Toti>nshend^{c)  Ravenshaw  v.  Holliery{d)  Deacon  v.  Smithj{e)  Sugden's 
Vendors  and  Purchasers,(fi^)  Berrington  v.  Evans^{h)  and  Acton  v.  Wood- 
gate,{i)  They  also  contended  that  the  plaintiff  could  not  realize  her  asserted 
equity,  without  taking  the  accounts  of  the  various  sums  payable  out  of  the 
money  to  be  raised ;  and  that  she  could  not  take  the  accounts  without  hav- 
ing all  the  parties  interested  in  those  sums  before  the  court. 

Mr.  Jacobi  Mr.  Richards,  and  Mr.  Willcock,  in  support  of  the  bill,  con- 
tended that  if  a  covenantor  had  an  option  as  to  which  of  two  funds  he  would 
settle,  the  consequence  was  that,  until  he  exercised  that  option  by  sealing 
one  of  them,  both  were  liable ;  and  that  if  it  was  made  to  ap[)ear  to  the  court 
that  he  intended  to  part  with  both  without  performing  his  covenant,  there 
could  be  no  doubt  that  the  court  would  interfere,  by  injunction,  to  prevent 
his  so  doing.    They  referred  to  Prebble  v.  Boghurst,{k)  Tooke  v.  Hast- 

ingSj{l)  Roundell  v.  Brearyf{m)  Deacon  v.  Smithj{n)  In  re  Ship 
[•575]     Warre,{o)  Metcalfe  v.    The  Archbishop  of   York,{p)  Lyde  v. 

Mynn^ijq)  Burn  v.  Car^alho,{r)    As  to  the  objection  for  want  of  par- 
ties they  referred  to  Rose  v.  Page.{s) 
Mr.  Wigram^  in  reply. 


Nov,  30. — ^The  Lord  Chancellor  : — This  is  a  demurrer,  by  two  of  the 
defendants,  who  are  trustees  of  property  over  which  Mr.  Wellesley  obtained 
a  power  of  charge  in  December,  1834  ;  and  the  question  is,  whether  the  bill 

(c)  1  P.  W.  499.  (i)  2  Cox.  160.  (c)  Sir  G.  Cooper,  301. 

id)  7  Sim.  3.  (e)  3  AUi.  323.  {£)  Vol  ii  p.  153, 9th  ed. 

{h)  3  Yo.  6l  Coll.  384  (t)  2  Mylne  &  Keen,  492.  {k)  I  Swanst.  309. 

(0  2  Vera.  97.  (m)  2  Veni.  482.  (n)  3  Atk.  323  ;  aee  p.  327. 

ip)  8  Price,  269.  (jv)  6  Sim.  224 :  and  1  Mf Ine  6l  Craig,  547. 

(9)  1  Mylne  6l  Keen,  683.  <r;  7  Sim.  10».  (t)  2  Sim.  471. 
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States  such  a  case,  as  against  them,  as  entitles  the  plaintiff,  according  to  her 
own  statement  to  a  decree  against  them  at  the  hearing ;  the  defendants  as- 
serting that  the  plaintiff  has  no  title  as  against  them. 

Now,  the  title  of  the  plaintiff  is  under  articles  of  separation,  in  which,  for 
such  considerations  as  the  law  considers  sufficient  in  such  cases,  Mr.  Welles- 
ley  contracts  that  he  will,  on  or  before  the  1st  of  February,  1836,  well  and 
effectually,  by  a  charge  on  freehold  estates  of  inheritance,  or  by  inrestment 
in  the  funds,  or  by  the  best  means  which  may  then  be  in  his  power,  secure 
the  annuity. 

It  appears  that  at  the  time  at  which  this  corenant  was  entered  into,  Mr. 
Wellesley  was  only  tenant  for  life  of  certain  estates.  In  December,  m34,aa 
arrangement  took  place  between  him  and  his  son,  by  which,  according  to  the 
statement  of  the  bill,  he  obtained  a  power  of  jointuring  his  present  or  any  fa- 
tore  wife,  to  the  extent  of  160U/.  per  annum,  and  a  right  to  the  sur- 
plas  after  paying  certain  'charges  and  incumbrances,  of  a  sum  of  [*676] 
462,000/.  which  was  to  be  raised  upon  the  estates.  It  states  that  he 
has  been  applied  to  and  has  refused  to  carry  into  effect  the  agreement,  al- 
leging that  his  refusal  arises  from  the  incapacity  of  the  trustee,  Oolonel  Pater- 
son,  to  indemnify  him  against  the  debts  of  the  wife ;  and  then  it  states  that  it 
had  been  proposed,  on  the  plaintiff's  part,  that  two  other  gentlemen,  who  are 
defendants  on  this  record,  should  be  appointed,  as  trustees,  in  Colonel  Pater- 
son's  stead  ;  and  then  it  states  a  letter  from  the  solicitors  of  Mr.  Wellesley  in 
answer  to  that  proposition,  accepting  the  proposition,  and  stating  that  they 
will  prepare  the  necessary  deeds.  The  bill  then  states  that  the  defendants, 
under  the  arrangement  of  1834,  were  trustees  of  the  estates ;  and  that  Mr. 
Wellesley  has  refused,  and  still  refuses,  to  pay  the  arrears  of  the  annuity,  and 
to  execute  such  charge  as  was  contracted  for  by  the  articles  ;  and  then  that 
the  defendants,  the  trustees,  were  trustees  of  the  sum  of  462,0002.  which  was 
to  be  raised  out  of  the  estiites,  and  to  be  applied  in  discharge  of  certain  charges 
and  incumbrances,  and  the  surplus  to  be  paid  to  Mr.  Wellesley.  There  was 
therefore,  in  the  event  of  the  prior  charges  not  being  sufficient  to  exhaust  the 
fund,  a  surplus  which  would  come  to  Mr.  Wellesley.  The  bill  alleges  that 
the  trustees,  instead  of  applying  the  462,000/.  according  to  the  trust  deed, 
were  about  to  raise  part  of  it  for  Mr.  Wellesley,  and  were  about  to  create  a 
further  charge  for  the  benefit  of  Mr.  Wellesley. 

The  statement,  therefore,  is  of  a  covenant,  by  Mr.  Wellesley  in  Jnne,  1834, 
to  secure,  on  or  before  the  1st  of  February  then  next,  by  a  charge  on  freehold 
estates  of  inheritance,  or  by  investment  in  the  funds,  or  by  the  best  means  in 
his  power,  an  annuity  of  1000/.,  and  then  of  the  acquisition  of  property  in 
December,  1834,  which  would  enable  Mr.  Wellesley  to  carry  the  covenant ' 
into  effect  It  states  that  the  defendants  are  trustees  of  that  property, 
*and  that  instead  of  applyin|  the  money,  which  constituted  that  pro-  [*677] 
perty,  in  discbarge  of  incumbrances,  according  to  the  arrangement 
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of  December,  1834,  they  were  aboat  to  raise  money  and  remit  it  to  Mr. 

Welleslev. 

The  bill,  therefore,  states  a  eorenant  and  part  performance,  there  being 
now  a  statement  injhe  bill  that  the  agreement  of  December,  1834,  had  been 
entered  into  by  Mr.  Weliesley,  for  the  purpose  of  enabling  him  to  secure  the 
annuity  of  1000/.,  and  in  port  performance  of  the  contract  of  June,  1834. 

Therefore,  there  is  a  covenant  to  charge  lands  on  a  certain  day ;  the  pur- 
chase of  lands  before  that  day,  for  that  purpose,  and  in  part  performance,  and 
a  promise,  after  the  lands  acquired,  to  effect  the  charge,  and  a  refusal  to  do 
80,  and  acts  tending  to  defeat  die  security  so  acquired  and  promised  to  be 
charged. 

if,  at  the  hearing,  these  facts  being  proved,  the  court  will  have  no  power 
to  make  any  decree,  except  that  Mr.  Weliesley  do  perform  his  contract,  and 
no  power  to  act  upon  the  land,  then  the  demurrer  roust  be  allowed ;  but  if 
the  court  can  act  upon  the  land,  then  the  defendants  who  have  demurred, 
and  are  made  defendants  as  trustees  of  the  land,  are  properly  made  defen- 
dants,  and  the  demurrer  must  be  overruled ;  that  is,  in  that  case,  according 
to  the  plaintiff's  showing,  she  will  have  a  decree  against  them.  If  there  be 
a  contract  for  sale^  and  the  vendor  proceeds  so  to  deal  with  the  properly  as 
to  incapacitate  himself  from  performing  his  contract,  this  court  will  act  upon 
the  property ;  and  legislative  provisions  now  exist,  enabling  this  court,  in 
certain  cases,  to  exercise  this  jurisdiction  with  more  effect,  in  Prdh 
f*578]  ble  V.  Bogkurst^{a)  whilst  it  was  still  uncertain  whether  the  'agree* 
ment  affected  the  lands  in  question.  Lord  Eldon  did  not  doubt  the  ja- 
risdiction  of  the  court  to  appoint  a  receiver.  If  the  plaintiff  in  this  case 
should  obtain  a  decree  against  Mr.  Weliesley,  establishing  her  title  to  have 
the  annuity  charg^  upon  the  property,  of  which  the  defendants  dernurring 
are  trustees  for  him,  can  it  be  doubted  that  the  court  would  act  upon  such 
property  for  the  purpose  of  enforcing  this  equity?  and  if  so,  the  defendants, 
as  trustees  of  it,  are  necessary  parties  for  that  purpose.  The  only  ground 
upon  which  the  defendants  could  contend,  with  success,  that  they  are  impro- 
perly made  parties  to  the  bill,  would  be  to  establish  either  that  the  bill  must 
be  dismissed  against  Mr.  Weliesley,  or  that  the  decree  against  him  can  only 
be  against  him  personally,  and  that  the  court  would  have  no  power  to  affect 
the  property  in  question  :  which  comes  to  this,  that  the  court,  being  of  opini(m 
that  Mr.  Weliesley  was  bound  to  give  effect  to  his  contract,  and  to  charge 
the  annuity  upon  the  property,  of  which  the  defendants  are  trustees  for  bin), 
must  confine  itself  to  a  personal  decree  against  him  for  that  purpose,  and 
could  not  make  any  decree  against  the  trustees ;  but  it  is  clear  that  the  mo- 
ment the  court  declares  such  right  in  the  plaintiff,  these  defendants  will,  at 
all  events,  become  trustees  for  the  plaintiff  to  that  extent. 


(a)  1  Swanst  309. 
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In  LjfiU  V.  ilfyiiii,(a)  a  husband  had  covenanted  to  charge  an  annuity, 
granted  to  a  third  penon,  upon  all  such  property  as,  in  the  event  of  his  wife's 
decease,  he  should  become  entitled  to,  by  virtue  of  her  will  or  otherwise ; 
and  having,  under  her  will,  acquired  an  annuity  vested  in  trustees,  the  party 
with  whom  the  covenant  had  been  made  filed  a  bill,  and  obtained  a  decree 
against  the  husband  and  his  trustees,  to  carry  this  covenant  into  effect 

*I  have  not,  therefore,  been  able  to  see  how  it  was  possible — sup-    [*579] 
posing  the  plaintiff's  bill  to  state  a  case  for  a  decree  against  Mr. 
Wellesley — that  these  defendants  could  say  that  they  were  not  properly  made 
parties  to  this  suit ;  and  that  there  is  such  a  case  stated  against  Mr.  Welles- 
ley,  cannot  be  disputed. 

That  this  court  will  grant  a  specific  performance  of  an  agreement  for  a 
gTant  of  an  annuity,  cannot  now  be  questioned ;  and  this  agreement  appears  to 
me  to  contain  within  itself  all  that  is  necessary  to  give  it  legal  validity :  but 
if  this  court  is  to  execute  the  agreement,  it  must  do  so  according  to  the  terms 
of  it  The  terms  are,  on  a  day  certain,  to  charge  the  annuity  on  lands*  or  on 
an  investment  of  stock,  or  by  the  best  means  in  his  power.  I  think  it  quite 
immaterial,  for  the  present  purpose,  whether  this  gave  to  the  husband  an  op- 
tion, or  whether  he  has  other  lands  besides  those  vested  in  these  defendants, 
upon  which  he  can  now  charge  the  annuity ;  because  Che  bill  alleges  that  he 
refuses  to  charge  it  in  any  manner ;  and  this  court  will  not  permit  him,  under 
the  pretence  of  exercising  an  option,  to  evade  the  performance  of  his  contract 
bi  Deacon  v.  Smiihj{b)  there  was  an  option  ;  but  it  did  not  prevent  the  court 
from  acting  upon  the  one  alternative.  The  property  acquired,  by  the  arrange- 
ment of  December,  1834,  must  be  considered  as  subsequently  acquired  pro- 
perty; but  that  contracts  to  charge  property  subsequently  acquired  will  be 
enforced,  is  sufiSciently  established.  Lyde  V.  Mynn^  and  the  cases  upon 
which  that  decision  was  founded,  are  conclusive  upon  that  subject.  The 
contract  is  not  to  purchase  lands  for  the  purposes  of  the  agreement ;  but  one 
alternative  is  to  charge  lands  m  t  ebruary,  1836,  and  at  that  time  he 
had  a  power  of  charging  lands,  it  is  *the  same  as  a  contract  to  [*580] 
charge  such  lands  as  he  might  have  at  that  time ;  and  if  so,  such  was 
Metcalfe  v.  The  Archbishop  of  Yorky(c)  and  Lyde  v.  Mynn^(d)  and  such 
was  Tooke  ▼•  Hastings^  as  reported  in  2  Vern.  97.  In  Lewis  v.  Madocks^{e) 
a  contract,  upon  marriage,  to  settle  aH  personal  estate,  of  which  the  husband 
might  become  possessed  during  the  coverture,  was  enforced  against  an  estate 
he  had  purchased,  in  part,  with  personal  property  so  acquired. 

Being,  therefore,  of  opinion  that  the  contract,  as  stated  in  the  bill,  must, 
upon  the  case  stated,  be  enforced  against  Mr.  Wellesley,  and  that  to  effect 
that  object,  the  court  will  act  upon  the  estates  which  he  had  a  power  of 

(t)  4  SfaD.  505 ;  tsd  1  Mylne it  Keen, 083 ;  [8.  C.  Coop» Set.  Cai.  133]        (6)  3  Atk. 393. 
(e)  1  MyhM  &  Craig,  547;  a  C.  6  Sim.  334.       (<f)  1  Mylne  &  Keen,  683 ;  8.  C.  4  Sim.  SOSi. 
(e)  17  Vea.  48. 
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charging  in  Februar7,  1836,  and  of  which  the  defendants  are  trustees  for 
him,  I  think  that  this  demurrer  must  be  overruled. 

My  opinion  being  founded  upon  the  construction  I  put  upon  these  articles 
of  separation,  that  they  amount  to  a  contract  to  charge  the  annuity  upon  such 
lands  as  the  husband  had  power  to  charge  in  February,  1836 ;  and  that  the 
defendants  are  trustees  of  the  property  which  he  had  at  that  time  power  so  to 
charge ;  and  that  this  court  will,  therefore,  by  its  decree,  if  necessary,  secure 
to  the  plaintiff  the  annuity,  so  contended  for,  out  of  the  property  so  vested  m 
the  defendants,  I  do  not  think  it  necessary  to  discuss  the  ground  upon  which 
1  am  informed  the  Yice-Chancellor  overruled  this  demurrer,[l]  or  the  doc- 
trine of  the  case  of  FrefmniU  v.  Dedire,{a)  where  the  contest  was  with  the 
covenantor's  creditors,  upon  a  general  covenant  to  settle  lands  of  a 
[*581]  ^certain  value,  which  was  not  enforced  during  the  lifetime  of  the 
covenantor,  except  to  observe  that  that  case  does  not  appear  to  be  so 
much  at  variance  with  that  of  Roundell  v.  Breary^(b)  as  seems  to  have  been 
supposed  ;  because,  in  the  latter  case,  the  covenant  was,  on  a  certain  day,  to 
settle  lands  of  a  certain  value,  and  the  Lord  Keeper  thought  it  created  a  lien 
upon  the  land  of  which  the  covenantor  was  then  seised ;  and  in  that  respect 
Roundell  v.  Breary  much  more  resembles  the  present ;  and  that  case  is  re- 
lied upon  by  Lord  Hardwicke  in  Deacon  v.  Smith,{e)  [2] 

(a)  I  P.  W.  439.  ,     (&)  2  Vera.  482.  (c)  3  Atk.  323  ;  bw  p.  337. 

11]  See  the  Vice  Chancellor's  deciuoo,  10  Sim.  i^56,  270. 

[2]  Id  the  year  1817,  A.  who  was  not  then  a  trader,  on  hit  marriage,  covenanted  that  all  his  pro- 
perty real  and  peraonal,  as  well  that  in  poMesston,  ai  what  he  ihould  thereafter  acquire,  thould 
■tand  and  be  charged  and  chargeable  wilh  a  sum  of  JC3000  for  certain  purposes  therein  mentiooed. 
Some  months  after  his  marriage  A.  became  a  trader,  and  in  the  year  1835  was  found  and  declared 
a  bankrupt.  It  was  held,  on  a  bill  filed  by  the  wife  and  children,  who  were  interested  under  tfae 
settlement  of  1817,  that  the  covenant  to  charge  after  acquired  property  created  a  valid  chaige,on 
all  the  freehold  estates  of  A.,  purchased  subsequently  to  his  marriage,  and  should  be  carried  speci- 
fically into  execution,  against  the  assignees  of  A.  the  bankrupt.  Lord  Plunkett,  Ch. — "  It  is  to  be 
observed  that  this  is  not  a  covenant  to  purchase  and  settle,  but  merely  that  all  the  eatates  of  which 
he  should  be  seised  or  possessed,  should  be  charged  with  the  X3000.  I  do  not  therefore  mean  to 
rest  my  opinion  in  this  case,  on  any  of  the  decisions  in  which  the  covenant  was  to  purchase  and 
settle.  But  the  case  of  Metcalfe  v.  The  ArchbUhop  of  York,  (1  Myl.  &  Cr.  547  ;  6  Sim.  334,) 
appears  to  me  to  govern  the  present  case.  There  the  covenant  waste  charge  an  annuity  upon  any 
benefice  to  which  the  covenantor  might  thereafter  be  appointed.  I  cannot  distinguish  that  froin  a 
covenant  to  charge  any  lands  which  he  might  thereafter  acquire,  and  the  decinon  there  went  ac- 
cordingly to  establish  the  annuity  against  the  judgment  creditors  of  the  covenantor  having  notice 
of  the  plaintiff's  title.  The  words  of  Lord  Cotteuham,  as  to  the  general  effect  of  such  covenaoti 
in  binding  after  acquired  lands  are  positive.  He  says, '  there  can  be  no  doubt  that  a  covenaot  to 
charge,  or  dispose  of,  or  affect  lauds  hereafter  to  be  acquired,  operates  in  equity  upon  lands  so  after- 
wards acquired,  against  the  party  creating  the  charge.'  If  this  principle  be  justly  applied  in  the 
case  of  a  judgment  creditor,  it  must  be  at  least  equally  applicable  in  the  case  of  the  assignees  of  a 
bankrupt,  who  sund  not  higher  than  the  bankrupt  himself."  Lyster  v.  Burroughs^  1  Dro.  & 
AValsh,  149, 1 76.  See  Shaw  v.  Boner,  2  Myl.  &  Cr.  559.  Spencer  v.  Field^  10  Wend.  91.  Bvi^ 
ionv.  Button,  2  Beav.  256.     Hinde  v.  Blake,  3  Beav.  234.    Langton  y.  Horton,  1  Han,  556. 
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No  formal  judgment  was  given  upon  the  question  of  want  of  parties,  but 
the  demurrer  was  overruled  generally. 


Stilwell  V,  Mellersh. 

1839:  December  16. 

WbeD  an  estate  has  been  sold  under  a  decree,  and  all  proper  parties  have  been  ordered  to  join  in 
the  conveyance  to  be  settled  by  the  master,  if  a  party  to  the  suit  whom  the  roaster  considers  a 
proper  party  to  the  conveyance,  refuses  to  convey,  the  right  couise  for  the  purchaser  to  take  is 
to  move,  against  that  party,  that  he  be  ordered  to  convey ;  and  not  to  move,  against  the  plain* 
iiSk,  that  they  be  ordered  to  procure  him  to  convey. 

By  the  decree  made  in  this  cause  a  certain  estate  was  directed  to  be  sold. 
This  estate  was  purchased,  under  the  decree,  by  one  Thomas  Simmonds, 
who  afterwards  procured  the  usual  orders,  nisi  and  absolute,  confirming  him 
as  the  best  purchaser;  and  he  subsequently  paid  the  purchase  money  into 
court,  under  an  order  dated  the  8th  of  August,  1838,  which  directed  that  all 
proper  parties  should  join  in  and  execute  a  proper  conveyance  and 
•ssorance  of  the  estate  to  the  purchaser,  *or  as  he  should  direct,  such  [*682] 
coDveyance  and  assurance  to  be  settled  by  the  master  in  case  the  par- 
ties should  differ  about  the  same.  On  the  19th  of  March,  1839,  the  master 
made  his  report,  approving  of  a  proper  conveyance.  One  of  the  parties  to 
the  conveyance,  as  approved  by  the  master,  was  the  defendant  William  Mel- 
lersh the  elder ;  but  he  refused  to  execute  the  deed :  and  the  purchaser  then 
moved,  before  the  Vice-Chaneellor,  that  the  plaintiffs  might  be  ordered  to 
|«octtre  the  execution  of  the  deed  of  conveyance  by  Mellersh,  and  that  the 
costs  of  the  application  might  be  paid  by  the  plaintiffs,  or  out  of  the  fund  in 
court.  His  honor  having  refused  this  motion,  with  costs,  the  purchaser  now 
moved,  before  the  Lord  Chancellor,  that  the  Yice-Chancellor's  order  might 
be  discharged,  and  that  the  plaintiffs  might  be  ordered  to  procure,  or  to  take 
the  necessary  measures  for  procuring,  for  the  purchaser,  the  execution,  by 
Mellersh,  of  the  conveyance  of  the  estate ;  or  that  such  other  order  might 
be  made  as  might  be  necessary  for  procuring  the  due  execution  of  the  con- 
veyance by  Mellersh ;  and  that  the  costs  of  the  application  might  be  paid 
by  the  plaintiffs,  or  out  of  the  fund  in  court. 

Mr.  Wigrameind  Mr.  Shebbeare^  in  support  of  the  motion  that  the  plain- 
tiffs might  be  ordered  to  procure  Mr.  Mellersh's  concurrence,  relied  upon 
Smith's  Practice,(a)  in  which  it  is  stated  that  if  the  purchaser  cannot  obtain 
possession  of  the  estate,  the  plaintiff,  or  a  party  in  the  cause,  should  procure 
the  possession  for  him. 

{The  Lord  Chancellor: — In  a  case  of  possession^  there  is,  no  doubt, 
an'advantage  in  having  the  plaintiff  to  obtain  it  because  he  has  the  use  of 
<^ertain  writs  which  do  not  belong  to  a  person  not  a  party.] 

(a)  Vol  u.  p.  313,  2d  ed. 
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[*683]  *Mr.  Wigram  said  that  no  attachmeDt  could  issue  upon  the  ap- 
plication of  a  person  who  was  not  a  party  to  the  suit ;  and  he  con- 
tended that  the  plaintiff  in  the  cause  must  be  considered  to  be  the  vendor, 
and  was  bound  to  do,  for  the  purcliaser,  all  such  acts  as  the  vendor,  in  the 
case  of  a  private  sale  out  of  court,  would  have  been  bound  to  do. 

Mr.  Richards^  contra^  for  the  plainti&. 

Mr.  ChandlesSj  for  a  defendant. 

No  counsel  appeared  for  Mellersh. 

Mr.  Wigram^  in  reply. 

The  Lord  Chancellor  : — ^I  have  no  doubt  that  die  court  will  aid  the 
purchaser  against  the  parties  to  the  cause.  Where  all  the  parties  are  ordered 
to  convey,  it  never  occurred  to  me  to  be  a  matter  of  doubt  that  the  purchaser 
could  enforce  that  order  against  any  party  who  refused  to  convey. 

It  appears  to  me  that  it  is  not  rightly  considered  who  are  the  vendors. 
The  plaintiffs  are  not  the  vendors.  The  court  takes  upon  itself  to  sell. 
Nobody  advertises  the  sale  as  vendor.  The  sale  is  advertised  to  be  made 
tinder  the  decree  of  the  court. 

I  cannot  coticeive  the  necessity — when  it  is  a  simple  question  of  convey- 
ance— of  going  through  the  circuity  which  has  been  adopted  in  the  present 
case,  for  the  purpose  of  compelling  a  party  to  convey.  There  may  be  a  rea- 
son for  it  in  some  particular  cases,  as,  for  instance,  when  you  want  the  as- 
sistance of  the  sheriff.  It  may,  in  some  cases,  perhaps,  be  proper  to 
[*684]  adopt  that  mode  which  *has  been  suggested,  for  the  purpose  of  get- 
ting some  additional  assistance,  which  the  circumstances  of  the  case 
may  require.  But  no  authority  has  been  cited  to  show  that  the  course  which 
has  been  adopted  here  is  the  practice  of  the  court.  I  certainly  think  that  it 
is  not  the  practice,  and  that  the  purchaser  has  mistaken  his  course. 

There  would  be  no  more  difficulty,  about  the  costs,  in  the  one  case  than 
in  the  other.  In  both  cases,  if  the  party  applied  properly,  the  court  would 
take  care  that  he  should  have  his  costs.  I  think,  therefore,  that  the  Tice- 
Chancellor's  order  was  right,  upon  the  notice  of  motion  as  it  then  stood ; 
and  the  only  question  is,  whether  the  addition  which  has  now  been  made  to 
it  enables  me  to  make  any  order  against  Mellersh.  The  purchaser  has  cer- 
tainly put  in  some  words  which,  if  they  had  stood  alone,  would  have  been 
enough  to  give  Mellersh  notice :  and  I  think  that,  upon  the  whole,  although 
he  does  not  appear,  yet,  upon  an  affidavit  of  service,  an  order  may  be  drawn 
up  as  against  him.  The  respondents  must  have  their  costs.  Mellersh,  how- 
ever, would  have  been  the  proper  party  to  pay  the  costs. 

Mr.  Wigram  asked  that  the  order  shotild  direct  that  Mellersh  should 
convey  within  a  month  after  service  of  the  order :  but, 

The  Lord  Chancellor  said  that,  in  the  first  instance,  the  order  most 
be,  simply,  that  he  do  convey. 


The  reporters  are  indebted  to  Mr.  Daniell  for  the  following  note  of  the  re- 


CASES  IN  CHANCERY.  884 


1840. — ^Wedderbnm  r.  Wedderbarn. 


sqU  «f  Karches  in  the  ^gistraHs  book,  with  respect  to  the  case  of 

D9V  Y.  Dave^  *aieationed  in  Mr.  Smith's  Chancery  Practice,  vol.  2.    [*B85J 

p.213,8ded. 

Dave  V.  Dove. 

MotioDi  in  all  cases,  by  purchaser,  Joseph  Atkinson. 

Reg.  Lib.  1783,  A.  47. 
1st  November,  1783. — Order  for  defendant  to  deliver  up  possession. 
17th  February,  1784.— Order  that  service  of  the  writ  of  execution  of  the  or- 
der upon  the  clerk  in  court  may  be  good  servica 
1st  April,  1784. — Order  for  an  attachment. 
1st  Iby,  1784. — Order  for  an  injunction. 
22d  May,  1784. — Order  for  writ  of  assistance. 

Reg.  Lib.  1783,  A.  326. 


Wedderburn  v.  Wedderburn. 

1840:Maftli4. 

Fkiatift,  who  bad  obtained  in  this  oonrt  a  decree  for  a&  acooant  aj^inat  three  del^ndanta,  two  of 
whom  reaided  in  Scotland,  and  all  of  whom  had  real  property  there,  brought  actions  in  Scotland 
against  the  same  defendants  for  the  same  demand ;  and  they  obtained  leave  from  this  court  to 
prosecote  the  Scotch  actions  so  far  as  should  be  necessary  for  the  purpose  of  obtaining  such  se- 
ewity  as  H  is  in  the  power  of  the  Scotch  court  to  give  for  the  amount  which,  npon  taking  the 
aecoiuits  directed  by  the  decree,  should  nlUmately  be  found  due  to  the  plaintiA. 

The  terms  of  the  decree  made  by  the  Master  of  the  Rolls  in  this  cause, 
are  stated  in  the  second  volume  of  Mr.  Keen's  Reports,(a)  and  the  Lord 
Chancellor's  judgment,  affirming  that  decree  upon  appeal,  is  reported  in  a 
fonner  part  of  this  yolume.(6) 

Three  of  the  defendants,  viz.  Sir  David  Wedderburn,  Andrew  Col- 
vile,  and  Alexander  Seton  having  landed  ^property  in  Scotland,  and  [*686] 
Sir  D.  Wedderburn  and  Mr.  Seton  being  resident  there,  each  of  the 
plaintifls  (Mr.  and  Mrs.  Hawkins  being  together  considered  as  one,)  com- 
menced an  action  against  the  three  above  named  defendants  in  the  Court  of 
Session  in  Scotland,  the  nature  and  objects  of  which  action  will  best  appear 
from  the  following  report. 

The  summons  in  each  action  was,  mutatis  mutandis,  to  the  same  effect, 
and  the  statement  of  one,  viz.  Charles  Wedderburn  Webster's,  will  therefore 
be  sufficient.  The  summons  in  his  action  stated  the  circumstances  of  the 
ease,  and  the  bill  in  chancery,  and  the  decree  made  at  the  Rolls,  and  the  Lord 
Chancellor's  affirmance  of  that  decree,  and  then  proceeded  in  the  following 
temis: — 

(«)  Page,  753.  (h)  Page,  41. 
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''  That  by  the  said  judgment  it  has  been  finally  determined  and  decided, 
inier  a/to,  that  the  children  of  the  said  David  \Vebster  are  entitled  to  partici- 
pate, under  the  circumstances  above  set  forth,  in  the  gains  and  profits  made 
by  the  carrying  on  of  the  fofesaid  partnership  business  by  the  several  and  suc- 
cessive firms  aforesaid,  and  partners  thereof,  since  the  death  of  the  said  Da- 
vid Webster,  according  to  the  said  David  Webster's  share  and  interest  in  the 
said  copartnership  business  as  aforesaid  ;  and  that  according  to  the  several 
and  respective  proportions  thereof  falling  to  the  said  children,  under  and  by 
virtue  of  the  said  David  Webster's  will ;  and  that  the  said  Sir  David  Wed- 
derburn, Andrew  Colvile,  Alexander  Seton,  and  John  Wedderburn  (the  se- 
cond,) individually  as  surviving  partners  of  the  said  several ,  copartnerships, 
the  said  Sir  D.  Wedderburn  as  surviving  executor  of  the  said  deceased  Da- 
vid Webster,  the  said  Andrew  Colvile  and  Alexander  Seton  assurvi- 
[*6d7]    ving  executors  and  personal  representatives,  and  as  such  liable  for  *the 
debts  and  obligations  of  the  foresaid  John  Wedderburn  (the  first,) 
and  also  of  the  said  James  Wedderburn  who  was  also  an  executor  and  per- 
sonal representative  of  the  said  John  Wedderburn,  the  said  John  Wedder- 
burn (the  first,)  and  James  Wedderburn  having  been  the  other  partners  of 
the  said  firms,  are  liable,  conjunctly  and  severally,  to  the  said  David  Web- 
ster's children,  for  and  in  payment  of  their  respective  shares  foresaid,  as  the 
same  shall  be  ascertained  :  That  the  said  parties  above  named  are  liable  in 
Payment  to  the  pursuer,  and  the  said  David  Webster's  said  children,  as  said 
is:  That  the  said  John  Wedderburn  (the  second)  of  Auchterhouse  is  since 
dead,  and  no  one  has  taken  up  his  representation,  either  in  heritage  or  move- 
ables, or  become  liable,  as  his  representative,  for  his  debts :  That  under  and 
by  virtue  of  the  said  Dovid  Webster's  will,  his  residuary  estate  was  and  is 
divisible  among  his  said  five  children,  who  were  surviving  at  the  period  of 
his  death,  in  shares  and  proportions  following ;  viz.  seven  twenty-third  parts 
thereof  to  the  said  Sir  James  Webster  Wedderburn,  his  eldest  son,  and  four 
twenty-third  parts  to  each  of  his  said  other  four  children,  and,  inter  alios^  to 
the  pursuer,  the  said  Charles  Wedderburn  Webster  :  That  by  the  death  of 
the  said  David  Wedderburn  Webster,  his  said  share  thereof  was  and  is  di- 
visible among  the  then  surviving  four  children  of  the  said  David  Webster,  in 
the  shares  and  proportions  following ;  viz.  to  the  said  Sir  James  Webster 
Wedderburn,  seven  nineteenth  parts,  and  taeach  of  the  said  other  three  chil- 
dren four  nineteenth  parts  :  That  the  pursuer  is  thus  entitled  to  four  twenty- 
third  parts,  and  four  nineteenths  of  four  twenty-third  partsof  the  whole  gains 
and  profits  foresaid :  that  the  share  of  the  said  profits  effeiring  to  the  said 
David  Webster,  and  his  estate,  from  the  said  1st  day  of  May,  1801,  to  the  1st 
day  of  May,  1837,  inclusive,  amounts  to  the  sum  of  462,076/.  7^.  2d,  or 
[*588]    thereabouts,  conform  to  an  account  ^thereof  made  out  under  direc- 
tion of  the  master  in  the  said  High  Court  of  Chancery,  and  that  ex- 
clusive of  periodical  accumulation  of  interest  on  the  said  profits,  of  which  a 
condescendence  will  be  lodged  in  the  course  of  the  process  to  follow  hereon : 
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That  the  proportions  of  the  said  sum  of  462,076i.  7*.  2d.  exclusively  falling 
to  the  pursuer,  as  said  is,  amount  to  the  sum  of  97,279^.  4^.  7d.  or  there- 
abouts, exclusive  of  periodical  accumulation,  as  said  is :  That  as  the  said  Sir 
David  Wedderburn,  Andrew  Col  vile,  and  Alexander  Seton,  have  lands,  heri- 
tages, and  other  property  heritable  and  moveable  within  Scotland,  and  reside 
therein,  at  least  are  subject  to  the  jurisdiction  of  the  Scottish  courts,  and  to 
the  executorial  of  the  law  within  Scotland,  necessary  it  is  for  the  pursuer, 
and  the  pursuer  is  entitled,  to  have  them  convened  before  the  Lords  of  our 
Council  and  Session  in    Scotland,  in  order  to  have  decree  against  them, 
to  the  effect  and   in  the  terms  underwritten,  so  that   the  pursuer   may 
operate  payment  of  the  said  sum  against  the  said  defenders,  and  their  said  es- 
tates within  Scotland :  and  although  the  pursuer  has  often  desired  and  re- 
quired the  said  defenders  to  make  payment  to  him  of  the  foresaid  sum,  de- 
ducting the  payments  before  mentioned,  and  of  accumulated  interest  thereon, 
yet  they  refuse  and  delay  so  to  do :  Therefore,  the  said  Sir  David  Wedder- 
,burn,  residing  at  Keith  House,  near  Tranent,  Andrew  Col  vile  of  Craigflower 
aforesaid,  residing  in  London,  and  Alexander  Anderson  or  Seton,  of  Leutall 
or  Lenthall  aforesaid,  also  residing  in  London,  surviving  partners  foresaid, 
individually,  and  as  executors  foresaid,  ought  and  should  be  decerned  and 
ordained,  by  decree  of  the  Lords  of  our  Council  and  Session,  conjunctly  and 
severally,  or  severally  and  according  to  their  several  and  respective  liabilities 
in  the  premises,  to  make  payment  to  the  pursuer  of  the  foresaid  sum 
of  97,279/.  4^.  7c{.,  *or  such  other  sum,  rooi^e  or  less,  as  shall,  in  the    [*589] 
course  of  the  process  to  follow  hereon,  be  ascertained  to  be  the  amount 
of  the  pursuer's  share  and  proportion  of  the  gains  and  profits  of  the  said  business, 
effeiriug  to  the  estate  of  the  said  David  Webster,  but  deducting  always  there- 
from the  foresaid  sum  of  13,056/.  7a.  3d,  paid  to  the  pursuer  as  above  set 
forth ;  item,  of  the  legal  interest  of  the  balance  from  and  since  the  said  1st 
day  of  May,  1837,  and  until  payment ;  item,  of  the  sum  of  217,818/.  7^.  8(/., 
or  such  further  and  additional  sum,  less  or  more,  as  shall  be  ascertained,  in 
the  course  of  the  process  to  follow  hereon,  to  be  the  pursuer's  share  and  pro- 
portion of  the  accumulated  interest  on  the  said  profits,  periodically,  during 
the  said  period  from  1st  May,  1801,  to  the  1st  day  of  May,  1837,  as  said  is: 
without  prejudice  always  to  the  pursuer's  claim  against  the  said  defenders, 
and  each  or  any  of  them,  as  executorsibresaid  or  otherwise,  for  the  share  and 
proportion  of  the  other  means  and  estate  of  the  said  David  Webster,  for  which 
they  are  or  may  be  liable  to  him ;  which  claim  is  hereby  reserved  :  And  fur- 
ther the  said  defenders  ought,  and  should  be  decerned  and  ordained  by  de- 
cree foresaid,  conjunctly  and  severally  to  make  payment  to  the  pursuer  of 
the  sum  of  5000/.  sterling,  or  such  other  sum,  more  or  less,  as  shall  by  the 
said  Lords  be  modified,  as  the  expenses  of  process,  besides  the  dues  of  extract ' 
iog  ihe  decree  to  follow  hereon,  conform  to  the  several  writs  libelled,  laws 
and  practice  of  Scotland,  used  and  observed  in  the  like  cases  in  all  points  as 
is  allied.    Our  will  is  heiefore,"  ice. 
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The  defendants,  Colville,  Seton,  and  Sir  D.  Wedderbarn,  mored,  before 
the  Master  of  the  Rolls,  that  an  injunction  might  be  awarded,  to  restrain  the 

I^aintifis,  and  each  of  them,  from  prosecuting  or  carrying  on  the  four 
[*590]    several  suits  or  actions  commenced  by  them  respectively  *in  the  Court 

of  Session  in  Scotland,  against  the  defendants,  Andrew  Colville,  Alex- 
ander Seton,  and  Sir  D.  Wedderburn,  to  recover  the  respective  shares  claim- 
«  ed  by  the  plaintiflb  respectively  in  the  profits  of  the  trade  or  business  carried 
on  by  the  successive  partnership  firms  of  Wedderburn.  &  Co.,  Wedderbumi 
Colville  &  Co.,  Colville,  Wedderburn  &  Co.,  and  Colville  &,  Co.,  in  the  de« 
cree  in  the  suit  in  chancery  mentioned,  and  by  the  partners  constituting  those 
firms  respectively,  and  also  to  restrain  the  plaintiffs,  and  each  of  them,  from 
commencing  or  prosecuting  any  other  suit  or  proceeding  in  the  Court  of  Se»< 
sion,  or  other  court  in  Scotland,  to  recover  the  said  shares  of  profits  so  claim- 
ed by  them  respectively,  or  otherwise  touching  or  concerning  the  matters  in 
question  in  the  suit  in  chancery ;  and  that  the  plaintiflb  might  pay  the  costs 
of  that  application. 

In  support  of  this  motion,  the  defendant  Colville  made  an  affidavit,  in 
which  he  stated  that  he  was  advised,  and  verily  believed,  that  according  to 
the  law  of  Scotland,  and  the  existing  practice  of  the  Court  of  Session,  the  do* 
ponent  and  Alexander  Seton  and  Sir  D.  Wedderburn  could  not  defend  the 
said  suits  or  actions,  by  the  plea  of  lis  alibi  pendejiB^  without  at  the  same 
time  pleading  all  their  defences  on  the  merits,  which  would  involve  all  the 
matters  and  grounds  which  existed  in  the  present  suit:  and  the  solicitor  of 
the  defendants  made  an  affidavit,  in  which  he  stated  that  no  such  account  as 
was  in  the  summons  alleged  to  have  been  made  out  under  the  direction  of 
the  master  of  the  Court  of  Chancery,  had  ever  been  made  out ;  and  that  the 
proceedings  which  had  taken  place  under  the  decree  had  been  confined  to 
the  production  of  the  books  and  documents  in  the  defendants'  possession,  re* 
lating  to  the  matters  in  question,  and  to  the  carrying  in  of  the  executorship 

accounts  of  the  estate  of  the  testator,  David  Webster,  and  the  exami- 
[*691]    nation  *of  the  defendants,  Colville  and  Seton,  upon  interrogatories, 

and  to  the  carrying  in  of  a  state  of  facts  by  the  plaintiffs,  as  to  the 
value  of  the  testator's  interest  in  the  firm  of  Wedderburn,  Webstar  &,  Co., 
on  the  1st  of  May,  18()1,  upon  which  state  of  facts  several  attendances  had 
taken  place  before  the  master,  and  to  the  carrying  in  of  a  state  of  facts  by 
the  plaintiffs,  as  to  the  capitals  employed  by  the  respective  partnerships  in  the 
several  succeeding  firms  mentioned  in  the  decree,  upon  which  state  of  facts 
the  master  had  been  once  attended,  but  that  such  attendance  had  been  since 
the  commencement  of  the  actions  in  the  Court  of  Session. 

On  the  23d  of  January,  1840,  the  Master  of  the  Rolls  made  an  order  for 
an  injunction,  in  the  terms  of  the  notice  of  motion,  until  the  further  order 
of  the  court ;  and  he  ordered  the .  plaintiffs  to  pay  the  costs  of  the  applica- 
tion. 
The  plaintiffs  now  moved,  before  the  Lord  Chancellor,  that  the  order  of 
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the  Master  of  the  Rolls  might  be  disc^iargedi  or  that  the  pUtintiffs  might  be 
at  liberty  to  carry  on  the  four  several  suits  or  actions  commenced  by  them 
respectively  in  the  Cnnrt  of  Session  in  Scotland,  against  the  defendants  Ck>U 
villsi  Seton,  and  Sir  D.  Wedderbarn  respectively,  or  such  other  proceedings 
as  they  might  be  advised,  for  the  purpose  of  compelling  those  defendants  fa 
give  secarity  for  so  much  as  might  be  decreed  to  the  plaintiffs  in  respect  of 
the  profits  of  the  trade  or  business  carried  on  by  the  successive  firms  of  Wed<« 
derbum  &  Co.,  Wedderburn,  Colville  &  Co.,  Colville,  Wedderbarn  d&  Co^ 
aod  Colville  &  Co. 

In  support  of  this  motion,  an  affidavit  was  made  by  Mr.  Thomas 
Goliingwood  Ker,  a  law  agent  in  London,  *who  stated  that  he  knew  [*592] 
and  was  well  acquainted  with  the  law  of  Scottfuid,  and  the  practice 
of  the  courts  of  justice  there :  that  all  parties  jNKisecuting  their  claims  beibre 
the  courts  of  justice  in  Scotland,  were  entitled,  immediately  upon  the  sum- 
mons being  issued,  to  sue  out,  as  a  matter  of  right,  a  writ  called  a  writ  of  in- 
hibition and  arrestment,  by  which  the  defendants  were  prevented  from  alien- 
ating their  property,  until  they  should  have  given  security  for  answering  the 
amount  of  the  plaintiffs'  demand ;  that  he  had  acted  as  the  agent,  in  this 
country,  of  the  plaintiffs,  relative  to  the  proceedings  against  the  defendants 
in  Scotland ;  that  such  proceedings  had  only  been  taken  for  the  purpose  of 
compelling  the  defendan|s,  by  means  of  the  writs  of  inhibition  and  arrest- 
ment, to  give  security  for  the  amount  of  the  plaintiffs'  demand  in  the  suit  ia 
chancery,  and  that  he  (the  deponent)  had  received  instructions  not  to  press 
forward  such  actions  after  such  security  should  have  been  given :  that,  act. 
iog  upon  such  instructions,  he  (the  deponent)  was  ready,  so  soon  as  the  writs 
of  iohibition  and  arrestment  should  be  complete,  or  such  security  should  be 
given,  to  stay  all  further  laroceedings  in  the  actions  till  the  termination  of  the 
suit  in  chancery ;  and  that,  in  fact,  in  preparing  the  several  summonses,  the 
proceedings  in  chancery  were  set  out  therein  respectively,  solely  for  tjie  pur- 
pose of  showing  to  the  Court  of  Session  that  after  such  inhibition  and  arrest- 
ments, or  such  security  given,  it  would  not  be  necessary  to  proceed  further 
vith  the  actions. 

In  a  further  affidavit,  made  by  the  sftme  deponent,  on  the  2ist  of  Febraary^ 
1840,  he  stated  that  he  had  ascertained  that  each  of  the  three  defendants, 
Colville,  Seton,  and  Sir  D.  Wedderbarn,  was  possessed  of  considerable  real 
estates  in  Scotland,  and  that  the  defendant  Colville  resided  there  for  several 
months  in  each  year,  and  that  the  defendants  Seton  and  Sir  D.  Wed- 
derboni,  resided  *tbere  entirely.  He  also  stated,  that  by  the  law  of  [*593] 
Scotland  it  was  competent  for  a  party,  by  a  simple  letter  missive, 
which  might  be  prepared  in  a  few  hours,  to  settle  his  estate  upon  his  family, 
and  deprive  his  creditors  of  all  right  against  the  same ;  and  that  he,  the  de- 
pooent,  had  no  doubt  that  if  the  defendants  had  received  notice  of  the  pro- 
^^ings  intended  to  be  taken  by  the  plaintiffs,  they  would  have  taken  the 
oeccttary  steps  to  deprive  the  p^aintiflb  of  any  right  against  their  estates : 
Vol.  IV.  45 
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that  by  the  praciiee  of  the  Court  of  Session,  it  was  the  dnty  of  the  pursaer, 
after  isstring  his  writ  of  summons,  to  have  the  same  called,  or,  in  other 
words,  entered  on  the  rolls  of  the  court,  within  sixty  days  from  the  date 
thereof;  and  that  in  the  event  of  his  not  doing  so,  it  was  competent  for  the 
defendant  to  have  such  summons  protested,  the  result  of  which  was,  that 
the  action  was  entirely  defeated,  and  gone,  and  was  treated  ki  the  same 
manner  as  if  it  had  never  existed ;;  that  the  time  for  entering  the  summonses 
issued  by  the  plaintiffs  against  the  defendants  ColviHe,  Setcm,  and  Sir  D. 
Wedderburn  would  expire  on  the  26th  of  February,  1840,  after  which  day 
it  would  be  competent  for  the  defendants  to  proceed  immediately  to  have 
such  summonses  protested  for  not  being  called. 
Mr.  Jacobf  Mr.  Stuart  and  Mr.  JiToe,  in  support  of  the  motion. 
Upon  Mr.  Wigram  and  Mr.  Coltnle  appearing  in  opposition  to  the  motion, 
and  in  support  of  the  Master  of  the  Rolls*  order. 
The  Lord  Chancellor  said ; — So  far  as  this  motion  seeks  to  discharge 
the  order  of  the  Master  of  the  Rolls,  I  need  not  give  you  any  trouUci 
1*594]    Mr.  Wigram,  because  I  think  that  order  perfectly  right    *There  be- 
ing a  decree — no  sum  ascertained,  but  a  decree — the  Master  of  the 
Rolls  found  the  parties  proceeding,  for  the  same  purpose,  in  the  Court  of 
Session  in  Scotland;  and  it  was  quite  of  course  to  restrain  them  from  so 
doing.    But  the  question  upon  the  other  part  of  the  motion  is,  whether, 
some  of  the  defendants  being  out  of  the  jurisdiction,  an9  having  property  out 
of  the  jurisdiction,  the  court  will  not  allow  the  plaintift  to  take  sueb  pro^ 
ceedings  as  shall  insure  them  the  beneftt  of  their  decree  here.    It  is  to  that  I 
wish  you  to  direct  your  attention. 

Mr.  Wigram  and  Mr.  CrivUe,  in  opposition  to  the  motion. — It  does  not 
appear  that  there  is  any  proceeding  by  which  the  plaintiffs  can  merely,  as 
they  say,  compel  the  defendants  to  give  security  for  the  amount  which  may 
(if  any  amount-shall)  be  established  against  them  in  the  suit  in  cbauoeryr 
The  plaintiff  in  an  action,  such  as  that  which  the  plaintiffs  in  this  suit  have 
commenced  in  Scotland,  may  sue  for  a  partictdar  demand ;  and  in  the  course 
of  that  suit  he  may  induce  the  court  to  take  those  proceedings  whieh  shall  be 
necessary  for  the  ultimate  security  of  the  decree  or  judgment  to  be  obtained 
there.    So  it  is  in  this  country,  with  the  exception  that,  here,  the  court  pro- 
tects the  property  in  those  cases  only  in  which  the  specific  property  is  the 
subject  of  the  suit.    The  plaintiffs  have  not  shown  that  the  proceedings  in 
Scotland  can  be  used  for  th|B  limited  purpose  which  they  suggest :  and  if  the 
proceedings  there  are  to  go  on,  they  must  go  on  with  the  right,  on  the  defen- 
dants' part,  to  take  every  advantage  to  which  the  course  of  the  court  in  Scot- 
land entitles  them.    The  circumstance  of  the  plaintiffs  having  obtained  an 
interlocutory  decree  here,  directing  that  the  plaintiffs  and  defendants  shall 
account  together,  does  not  give  the  plaintiffs  a  right  to  proceed 
[*69d]    *in  Scotland  and  in  this  country  for  the  same  purpose ;  but  the  cir- 
cumstance  that  the  plaintiflSs  have  proceeded  so  far  in  their  suit  here 
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makes  it  more  improper  that  they  should  institute  a  suit  for  the  same  pur* 
pose  elsewhere ;  and  it  is  clear,  that,  if  no  decree  had  'been  obtained,  the 
plaintiffs  vonld  hare  no  right  to  adopt  this  double  proceeding ;  Moeher  v. 
Iieid,{a)  WUson  y.  Weihered^ia)  Booth  v.  Leycesteryic)  Edgecumbe  t. 
Carpenter,{d) 

Ifyour  lordship  were  to  make  a  special  order,  allowing  the  plaintiffs  to  go 
on,  to  a  certain  extent,  with  the  actions  in  Scotland,  the  defendants  would  be 
in  a  worse  position  than  if  those  actions  went  on  in  the  ordinary  course;  for 
yoa  would  deprire  the  defendants  of  the  right,  which  they  would  have,  un- 
der ordinary  circumstances,  of  either  going  into  the  case'upon  the  merits,  or 
pleading  lis  alibi  pendens.    In  point  of  fact,  however,  the  consequence  of 
allowing  the  action  in  Scotland  to  proceed  at  alt  must  be  that  the  whole  ques- 
tion in  the  chancery  suit  must  be  tried  over  again  ;  for  it  is  only  in  such  an 
aption  that  an  arrestment  can  be  obtained.    The  writ  of  arrestment  stops' all 
tlie  rents  in  the  hands  of  the  tenants  of  the  estates,  and  has  the  effect  of  ap- 
pointing a  receiver  of  the  property,  and  can  only  be  got  rid  of  by  giving 
sufficient  security  to  answer  the  plaintiff's  demand ;  but  how  could  the 
amount  of  security  necessary  in  this  case  be  ascertained,  without  taking  the 
whole  account?    There  is  no  allegation  or  suggestion  of  insolvency  on  the 
part  of  the  defendants,  and  no  special  case  is  made  to  show  that,  in  this  par- 
ticniar  instance,  such  assistahce  as  the  plaintiffs  say  they  can  derive 
from  the  court  in  ^Scotland  is  necessary;  and  unless  such  necessity    [*596J 
can  be  shown,  the  court  will  not  depart  from  its  ordinary  rules  of  pre- 
venting double  suits.       > 

Mr.  Jacobs  in  reply,  said  he  did  not  admit  thatthe  effect  of  a  writ  of  arrest- 
ment would  be  that  the  owner  of  the  estate  would  be  prevented  from  receiv- 
ng  his  rents.  The  plaintiffs  would  not  prosecute  the  same  demand  in  the 
Scotch  courts,  unless  the  defendants  should,  by  forcing  them  on,  compel  them 
80  to  do. 

The  Lord  Chancellor  : — ^I  should  be  very  glad  if  I  could  be  furnished 
with  any  cas3  upon  this  subject;  but  no  such  case*  having  been  produced,  I 
am  ander  the  necessity  of  disposing  of  this  question  between  the  parties  by 
analogy  to  what  regulates  the  practice  of  the  court  in  cases  which  are  as 
Dearly  analogous  to  the  present  as  any  that  can  be  found. 

As  I  before  stated,  I  am  of  opinion  that  the  ord^r  of  the  Master  of  the  Rolb 
is  quite  right.  There  can  be  no  doubt  that  the  general  rule  precludes  parties 
from  proceeding  in  any  other  court  for  the  same  purpose  for  which  they  are 
proceeding  in  this  court,  whether  the  other  proceedings  are  taken  in  this  or 
in  any  other  country ;  and  if  the  party  conceives  there  are  any  circumstances 
in  his  case  which  constitute  an  exception  to  the  rule,  1  think  that  his  proper 

(«)  1  Bt.  &B«.'31fl  (i)  3  Mer.  406.  (e)  I  Keen,  579 ;  andS  Mflae  &  Craig,  451. 

(^)  t  Be«T.  17L  [la  tiiis  oaee  an  iojanetion  wai  graated  to  one  defen  Uat  ag aioat  a  oo'defoa- 
dtat] 
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course  is,  not  to  take  proceedings  in  another  court|  of  his  own  authority,  but 
to  apply  to  this  court  for  permission  to  take  such  proceedings.[l] 

Now  here  I  find  a  decree,  ascertaining  no  balance,  establishing  no  right ; 
but  a  decree  against  certain  defendants  for  an  account ;  the  balance, 
[*597]  either  one  way  or  *the  other,  being  to  be  ascertained  by  means  of  in- 
quiries before  the  master.  I  find  that  some,  at  least,  of  the  defend- 
Mdts  are  out  of  the  jurisdiction ;  that  they  are  living  in  Scotland,  and  have 
landed  property  there,  which,  by  the  course  of  the  Court  of  Session,  may  be 
rendered  available  as  a  security  for  what  is  due  from  the  defendants.  There 
is  no  mode  in  this  country  by  which  that  security  can  be  obtained,  and  the 
result  might  be  that  after  the  plaintifis  had  ascertained  the  amount  of  their 
deoiand,  they  might  be  unable  to  enforce  payment  of  it ;  because  I  have 
neither  the  defeodaats  here,  nor  have  I  here  any  property  of  theirs  which 
could  be  made  available. 

The  result  would  be  that  after  the  plaintiffs  had  ascertained  the  amount 
due  to  them,  and  had  had  their  demand  established  on  further  directions, 
tbey  would  then  have  to  proceed  to  Scotland,  not  for  the  purpose  of  establish- 
ing their  demand,  bat  for  the  purpose  of  obtaining  security  for  the  satisfac- 
tion of  the  demand  which  had  been  established ;  but  at  that  time  they  might 
not  find,  in  Scotland^  either  the  defendants,  or  any  property  of'theirs. 

Under  these  circumstances,  the  question  is  whether  this  court  should  carry 
the  rule  so  far  as  to  preclude  the  plaintifis  from  adopting  such  proceedings 
as  shall  ensure  them  the  means  of  satisfying  what  shall  be  found  to  be  the 
amount  due  to  them ;  and  it  does  appear  to  me  that  such  an  extension  of  the 
rule  would,  under  color  of  doing  equity  to  the  defendants,  do  a  great  injustice 
to  the  plaintiffs. 

Now,  it  is  perfectly  true  that  the  existing  suit  in  Scotland  is, — for  although 
it  has  been  disputed,  there  can  be  no  doubt  of  the  fact  that  it  is,— in 
[*698]    its  nature,  a  suit  *to  establish  the  demand.    The  object  of  it,  how- 
ever, is  stated  to  bei  and  must  be  considered  as  being,  not  to  estab* 
ish  the  demand-«-which  the  plaintifiis  have  succeeded  in  establishing  in  this 
court,  so  far  as  they  could — ^but  to  secure  payment. 

If  the  plaintiffs  only  ask  to  proceed  in  the  suit  in  Scotland,  so  far  as  may 
be  necessary  to  obtain  security  for  the  sum  of  money  which  shall  be  found 
to  be  due^  I  do  not  see  how  the  defendants  can  be  heard  to  complain  of  it. 

What  the  defendants  have  a  right  to  be  protected  against  is,  being  doubljr 
vexed ;  and  it  would  be  a  cause  of  complaint  if  the  plaintiffs  were  allowed 
to  go  on  to  litigate  in  Scotland  the  question  which  is  in  dispute  in  this  court; 
but  that  is  not  their  object,  and  their  object  is  that  which  is  not  the  subject  of 

litigation  here. 

It  is  perfectly  clear  that  the  defendants  may,  if  they  please,  compel  the 
plaintiffii  to  go  on  with  the  suit  in  Scotland ;  for  tliey  may  apply  to  discharge 

[1]  GlM»tt  V.  L^Mg,  3  Uyl  it  Cr.  451, 457«  a.  1.    I  Keen,  580,  a.  1. 
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the  arrestcnent ;  but  I  do  not  think  they  can  much  complain,  if  the  suit  only 
proceeds  at  their  own  instigation. 

ITy  however,  the  suit  in  Scotland  remains  where  the  plaintiffs  say  it  is  in- 
tended that  it  should  remain,  the  defendants  will  be  in  the  same  position  as 
if  it  had  been  instituted  after  the  amount  of  the  demand  had  been  establish- 
ed ;  but  with  this  difference,  that  the  plaintiffs  will  then  have  already  ob- 
tained security  for  the  amount  which  will  have  been  found  due  to  them. 

Now,  1  know  nothing  of  these  defendants,  or  of  any  danger  tbeie  may  be 
that  the  property  will  be  alienated ;  but,  of  course,  I  must  deal  with 
this  case  as  I  should  *with  cases  in  which  damper  was  apprehended  [*599] 
I  think,  therefore,  the  proper  order  for  me  to  make  will  be,  that  the 
plaintiffs  should  be  at  liberty  to  proceed  in  Scotland  so  far  as  may  be  neces* 
sary  to  obtain  such  security  as  the  Court  of  Session  may  give  for  the  demand 
which  they  may  establish  in  this  suit.  That  will,  of  course,  leave  it  open 
to  the  plaintifl^  not  to  proceed  in  the  suit,  but  to  take  such  steps  as  the  de« 
feodants  may  compel  them  to  take. 

I  do  not  at  all  prescribe  to  the  Court  of  Session  what  course  they  should 
pursue.    They,  perhaps,  may  inhibit  the  plaintiffs  from  proceeding  here. 

I  carefully  avoid  saying  whene  the  debt  is  to  be  recovered ;  but  I  allow 
the  plaintiffs  to  proceed,  for  the  purpose  of  obtaining  such  security  as  the 
practice  of  the  Court  of  Session  affords  for  what  may  ultimately  be  found 
due. 

I  consider  that  the  plaintiffs  are  entitled  to  such  security  as  the  practice  of 
the  Court  of  Session  gives  for  what  shall  ultimately  be  found  due ;  whether 
it  be  ascertained  in  the  Court  of  Session  or  here. 


The  Lord  CH^vcELLoa,  in  answer  to  a  question  from  Mr.  Jacob  after- 
wards said  that  he  intended  to  allow  the  already  existing  proceeding  in  Scot< 
land  to  go  on ;  but  so  far  only  as  might  be  necessary  to  obtain  security  for 
what  should  be  found  due  from  the  defendants  to  the  plaintifi. 

"'  ■'  '■  ■•  • 

<*  His  lordship  dotb  not  think  fit  to  make  any  order  as  to  that  pert 
of  the  notice  of  motion  which  seeks  to  ^discharge  the  order  of  the    I  *6001 
Right  Honorable  the  Master  of  the  Rolls.    But,  upon  the  rest  of  the 
motion,  now  made  as  an  original  motion  to  his  lordship,  his  lordship  doth 
order  that  the  plaintiffs  be  at  liberty  to  proceed  in  the  suits  or  actions  com- 
menced by  them  in  the  Court  of  Session  in  Scotland,  or  take  such  other  pro- 
ceedings as  they  may  be  advised,  so  far  only  as  may  be  necessary  for  the 
purpose  of  obtaining  security,  according  to  the  practice  of  the  Court  of  Ses- 
sion, for  the  forthcoming  of  the  property  of  the  defendants  in  Scotland,  to  an- 
swer the  demand  of  what  umy  be  found  due  from  the  defendants  under  the 
decree  in  these  causes." 

Beg.  Lib.  1839,  B.  412. 
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1840 :  May  6, 8 ;  December  16, 

Treee  of  the  frowth  of  twemtjr  yean  or  apwards,  tipmng  ftom  the  roote  or  itoola  of  old  tree* 
formeilf  cot  down,  are  within  the  exemptioa  of  the  45  Edw.  3,  «.  S,  and  an  not  titheaUe. 

This  was  a  bill  filed  by  penions  claiming,  as  lay  impropriators  of  rbe  rec- 
tones  of  six  parishes  in  the  county  of  Cardigan,  to  be  entitled  to  all  the  tithes 
both  great  and  small,  and  particularly  to  the  tithe  of  wood,  within  the  par- 
ishes. It  charged  that  thedefendant,  who  was  the  occupier  of  divers  farms  and 
lands  within  the  parishes,  had,  within  six  years  last  past,  felled  and  cut 
down,  upon  and  from  his  farms  and  lands,  large  quantities  of  underwood, 
poles,  and  young  trees,  and  other  trees  which  were  not  of  the  growth  of 
twenty  jtais,  or  which  grew  from  the  roots  or  stools  of  trees  which  had  for- 
merly been  cut  down,  and  had  not  set  out  the  tithes  thereof,  or  made  com- 
pensation to  the  plaintiffs  for  the  same,  as  he  ought  to  have  done,  although  he 
had  rendered  compensation  for  all  other  the  tithes  payable  by  him. 
[""GDI] '  And  it  further  charged  that  he  had  refused  to  *pay  tithe  on  any  tim- 
ber, whether  growing  from  stools  or  otherwise,  above  twenty  3^rs 
growth :  and  it  prayed  an  account  and  payment  of  the  value  of  the  tithes  of 
all  the  wood  which  had  been  so  felled  and  cut  down  by  the  defendant  with- 
in the  last  six  years. 

The  answer  of  the  defendant,  after  admitting  the  title  of  the  plaintiffs  as 
impropriatoni  of  the  rectories  in  question,  and  that  the  defendant  had  within 
six  years  last  past  felled  or  eut  down,  upon  and  from  his  farms  and  lands, 
''  divers  quantities  of  underwood,  poles,  and  young  trees  which  were  not  of  the 
growth  of  twenty  years,  some  of  which  grew  from  the  old  stools  or  roots  of 
trees  which  had  been  formerly  felled  or  cut  down,  and  other  parts  of  the  un- 
derwood, poles,  and  younjif  trees  so  felled  or  cut  down  by  the  defendant  with- 
in the  said  six  years,  and  being  of  the  growth  of  twenty  years,  grew,  not  from 
the  old  stools  or  roots  of  trees  formerly  felled  or  cut  down,  but  from  their 
own  respective  roots,**  further  admitted  that  the  defendant  had  within  six 
years  la^  past  felled  or  cut  down^  upon  and  from  his  farms  and  lands,  "  di- 
?ens  tDees  which  were,  at  the  time  of  tlie  felling  thereof  respectively,  gros 
bois  or  great  wood,  and  of  the  growth  of  twenty  years  and  upwards,  and 
which  respectively  grew  fiom  the  old  stools  or  roots  of  trees  which  had  former- 
ly been  felled  or  cut  down."    The  answer  further  admitted  that  the  plaintiffs 
were  entitled  to  the  tithes  of  all  such  of  the  said  underwood,  poles,  and  trees 
felled  or  ciU  down  by  the  defendant  as  at  the  respective  times  of  the  felling 
and  cutting  down  thereof,  respectively,  was  not  of  the  growth  of  twenty 
years,  and  stated  that  the  defendant  always  had  been  and  was  now  willing  to 
to  account  for  such  tithes ;  but  ^'  as  to  the  said  trees  and  wood  which  had 
been  felled  or  cut  down  by  him  within  the  said  six  years  last  past, 
f*6Q2]    and  which  were  gros  bois  or  great  wood,  and  were  of  tpe  *growtb 
of  twenty  years  or  upwards,  and  grew  from  the  roots  or  stools  oi 
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trees  which  had  formerly  been  felled  or  cut  down,"  the  defendant  thereby 
aubfnitted  that  all  such  trees  and  wood  were  exempted  from  the  payment  of 
tithes,  either  by  the  statute  45  Ed.  3,  c.  3,  or  otherwise :  and  he  claimed  the 
benefit  of  such  exemption. 

Neither  party  went  into  any  evidence;  and  the  cause  having  cotee  on  to 
be  heard  before  the  Lord  Chancellor  as  an  original  cause,  the  only  question 
discussed  at  the  hearing  was,  whether  trees  of  the  growth  of  twenty  years 
and  upwards,  and  which  grew  from  the  roots  or  stools  of  trees  which  had 
been  formerly  cut  down,  were  or  not  titheable,  that  Nbeing  in  fact  the  only 
question  put  in  issue  by  the  answer. 

Mr.  Richards^  Mr.  R.  B.  Chichester^  and  Mr.  Bacon,  for  the  plaintifis. 

Mr.  Wigram^  Mr.  Eiigle,  and  Mr.  John  Wihon,  for  the  defendant. 

The  argument  on  both  sides  consisted  of  an  elaborate  and  minute  com* 
mentary  on  the  numerous  cases  which  were  conceived  to  furnish  a  judicial 
exposition  of  the  statute.  Those  cases  are  all  reviewed  and  considered  ia 
the  Lord  Chancellor's  judgment. 


Dee.  16. — The  Lord  Chancellor  :—«The  bill  in  this  case  alleges  that 
the  defendant  had  cut  trees  which  grew  from  the  roots  or  stools  of  trees 
which  had  been  formerly  felled  or  cut  down,  and  that  the  defendant  refused 
to  pay  tithe  on  any  timber,  whether  grown  from  stools  or  otherwise, 
of  above  twenty  *years  growth.  The  defendant,  by  his  answer,  [*603] 
says,  that  he  had  cut  "  divers  trees  which  were,  at  the  time  of  the 
felling  and  cutting  down  thereof  respectively,  gros  bois  or  great  wood,  and 
of  the  growth  of  twenty  years  and  upwards,  and  which  respectively  grew 
from  the  old  stools  or  roots  of  trees  which  had  formerly  been  felled  or  cut 
down.'* 

There  was  no  evidence  in  the  cause ;  and  the  question  between  the  par- 
ties is  to  be  decided  upon  this  statement  in  the  answer ;  and  as  by  the  stat. 
46  Ed  w.  3,  gros  bois  of  twenty  years,  or  of  greater  age,  is  declared  not  to  be 
subject  to  tithes,  without  any  restriction  as  to  the  origin  of  the  gros  bois^ 
whether  growing  from  seed  or  from  roots  or  stools,  and  gros  bois  being  held 
to  mean  all  trees  being  timber,  either  at  common  law  or  by  custom,  it  would 
appear  that  the  defendant's  case  was  precisely  covered  by  the  statute. 

This  stutute,  however,  it  is  argued,  has  received  a  construction,  now  bind- 
ing upon  all  courts,  by  which  it  has  been  held  not  to  apply  to  timber  trees 
growing  from  roots  or  stools.  It  cannot,  in  strictness,  be  said  in  this  case 
that  soch  trees  are  not  gros  bois,  because  the  passage  I  have  read  from  the 
answer  states  that  they  are  gros  bois  of  twenty  years  growth,  which  brings 
them  within  the  very  terms  of  the  statute.  It  must,  at  all  events,  be  assumed 
that  the  trees  cut,  and  in  respect  of  which  tithes  are  claimed,  were  timber 
trees. 

Property  to  a  large  amount  must  be  involved  in  this  question,  which,  from 
the  state  of  the  decisionsy  has  become  one  of  great  difficulty. 
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That  tithes  were  payable  of  sUva  cmdua  was  undisputed ;  but  what  wood 
came  tinder  that  description  was,  from  the  earliest  times,  the  subject 
[*604J    of  contest.    What  *the  church  claimed  as  coming  under  that  descrip- 
tion is  apparent  from  the  constitution  of  a  provincial  council  held  ia 
the  17th  of  Edw.  3,  under  Archbishop  Stratford,  as  stated  in  Seld6n.(a)    It 
defines  sUtta  cadua  to  include  wood  of  every  description,  which,  after  the 
tree  has  been  cut,  grows  from  the  stool  or  root.    It  does  not  appear  that  the 
clergy  ever  claimed  tithes  of  timber  trees  growing  from  seed.    The  answer 
of  the  Archbishop  of  Canterbury  to  the  complaint  of  the  commons  in  21 
Edw.  3,(6)  confines  the  claim  to  underwood.    But  the  contest  between  the 
clergy  and  the  landowners  being  whether  tithes  should  be  payable  for  all 
trees  which  grew  from  the  stool  or  root  of  a  tree  which  had  been  cut,  the  act 
of  45  Edw.  3,  c.  3,  was  passed,  which  stating  the  complaint  of  the  landown- 
ers, that  when  they  sold  and  cut  leur  gros  hois  of  the  age  of  twenty  years 
and  upwards,  the  clergy  prosecuted  in  the  Spiritual  Court  for  tithes  of  such 
wood  in  the  name  of  this  word  called  silva  cadua^  it  was  ordained  that  in 
such  a  case  a  prohibition  should  be  granted. 

Now,  as  the  clergy  did  not  claim  tithes  of  timber  trees  growing  from  seed, 
but  did  claim  tithes  of  all  trees  of  whatever  age  growing  from  the  stools  and 
roots  of  trees  which  had  been  cut,  the  provisions  of  this  enactment  must 
have  been  intended  to  meet  such  claim ;  and  its  construction  must  necessarily 
be  that  no  tithes  should  be  payable  for  timber  trees  so  growing  from  stools 
and  roots,  if  above  twenty  years  old. 
It  appears  to  me,  that  Chief  Baron  Alexander  was  fully  warranted  in  what 
he  stated  in  the  case  of  Evans  v.  R€we^{c)  that  there  would  be  no 
[^605]    doubt  of  this  being~*the  right  construction,  if  the  question  had  been 
unfettered  by  decision.    He  thought  that  the  decisions  in  favor  of  a 
contrary  construction  made  it  his  duty  to  follow  them,  notwithstanding  his 
own  opinion  to  the  contrary.    Barons  Garrow  and'Hullock  concurred  in  that 
opinion,  but  without  entering  into  any  discussion  of  the  authorities,  and  Baron 
Graham  difiered  fiom  the  majority.    It  has  been  my  duty  to  examine  these 
authorities  with  the  greatest  care,  that  I  might  satisfy  myself  whether  I  ought 
to  be  bound  by  them. 

Soon  after  the  passing  of  the  act,  in  Hil.  50  Ed.  3,  C.  P.,(a)  a  case  arose  in 
prohibition  against  a  suit  in  the  Spiritual  Court  for  the  tithes  of  timber,  to 
which  it  was  answered  that  the  suit  was  only  for  tithes  oisUva  ccBdua  ;  but 
it  being  observed  that,  under  this  word,  every  kind  of  wood  which  would 
bear  to  be  cut  and  would  grow  again  was  included ;  and  that  so  tithes 
were  claimed  of  great  trees :  the  party  was  called  upon  to  plead  that  he  was 
not  suing  for  great  trees.  Now  such  great  trees,  if  attempted  to  be  included 
in  the  term  silva  ccBdua^  must  have  been  trees  growing  from  the  stools  of 

(a)  Historie  of  tithoa,  c  8,  f.  28.  (b)  4  Eag.  dt  Y.  9.  (e)  1  M'Q.  &.  T.  577. 

{d)  1  Eag.  &  Y.  36 ;  1  Gw.  5. 


CASES  IN  CHANOEBY.  605 

^— ^  I     ■..■■»     I  ■    ^     ..  .       ■  —  —■.■■■■■■■■  — — ^> 

1840.— Loion  y.  Pryie. 

trees  cut.    This,  therefore,  is  a  coDtemporaneoiis  exposition  of  the  statute 
that  great  trees  growing  from  stools  are  protected  by  it. 

In  the  casein  prohibition  in  11  H.  4,(a)  although  there  is  great  obscurity 
in  the  statement,  it  seems  clear  that  the  contest  was  as  to  wood  which  had 
been  before  cut ;  and  that  the  party  suing  in  the  Spiritual  Ck>urt  did  not  there* 
fore  claim  tithes  of  such  wood  of  whatever  age  it  might  be;  but  alleg 
ing  that  the  trees  were  only  of  eighteen  years  growth,  concludes 
*thns,  *'  and  so  for  trees  of  such  age  it  is  lawful  for  us  to  sue."  .   [*606] 

In  the  cose  of  Daws  v.  JMoUins^  in  the  26th  of  EIiz.,(6)  in  prohi- 
bition against  suing  in  the  Spiritual  Court  for  tithe  of  wood,  the  defendant 
pleaded  that  the  loppings  of  which  tithes  were  claimed  were  of  ash,  beech| 
and  of  oak,  de  stipitibus  prius  succisis  crescentes.  But  it  was  ruled  ''that 
because  the  defendant  had  not  shown  that  the  trees  were  before  cut  within 
twenty  years  before  the  last  succession,  tithes  shall  not  thereof  now  be  paid." 

Lord  Coke,(c)  in  commenting  upon  the  stat.  45  Ed.  3,  makes  no  distinction! 
between  trees  twenty  years  old,  whether  growing  from  seed  or  from  stools  ; 
bat  he  says, ''  if  a  man  cut  down  timber  trees,  tithes  shall  not  be  paid  for  the 
germins  or  branches  which  grow  out  of  the  roots,  of  what  age  soever ;  for 
that  the  root  is  parcel  of  the  inheritance."  This  proposition  has  been  ques«  ' 
tioned :  but  that  is  not  the  point  in  this  case.  In  that  case,  the  privilege  for 
the  germins  or  branches,  though  cut  under  twenty  years,  was  supposed  to 
lest  upon  the  privilege  of  the  parent  stock  or  root :  in  this,  the  tree  above 
twenty  years  old  is  claimed  to  be  privileged  in  its  own  right  from  having  at« 
tained  that  age. 

It  appears,  from  these  authorities,  that  for  200  years  after  the  act  46  Ed.  3^ 
the  constrdction  put  upon  it  was  uniform,  and  consistent  with  the  obvious 
meaDing  of  its  provisions. 

The  next  case  which  appears  to  have  occurred  was  that  of  7\ir- 
nor  ▼.  SmUkj{d)  which  has  been  relied  *upon  in  support  of  both  -  [*607] 
sides  of  the  argument.    It  is  not  easy  to  draw  any  satisfactory  con- 
clusion from  it.    Certainly  stub  oak  was  held  to  be  liable  to  tithe :  but  thd 
TeasoD  assigned  by  the  court  was,  that  such  wood  was  never  accounted  tim^ 
ber  in  Essex :  and  it  was  held  that  trees  of  oak  and  ash,  being  seconds  or 
standards,  were  not  liable  to  tithes.    If,  therefore,  the  terms  <*  seconds  o^ 
standards^  mean  trees  growing  upon  stools,  the  decision  is  in  conformity  with 
all  those  which  preceded  it ;  and  it  appears  that  the  statute  35  H.  8,  c.  17, 
describes  shoots  left  standing  in  a  coppice  wood  upon  the  usual  cutting  by 
the  term  "  standik/*    The  same  observation  applies  to  the  case  of  North' 
kigh  V.  CoUardj{e)  in  which  standils  called  "  black  coates  and  white  coates" 
were  declared  not  to  be  liable  to  tithes, ''  they  being  timber."    Upon  exam<« 
ining  the  pleadings  in  Qreenwap  v.  The  Earl  of  Kentj{g)  I  do  not  find  it 

(<)  1  Etf.  &  Y.  38.  (&)  2Leon.79;  lEag  SlY.SB.  (e)  S  lost  643. 

(i)  lEag.  &  Y.536;  3  GwiQ.  529.  (0  1  Ea(.  &  Y.  589;  1  Wood,3da 

ii)  1  Ets.  &  Y.  677;  1  Wood,  479. 
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Stated  whether  the  trees  in  question  grew  from  seed  or  from  stools  \  aud  cer- 
tainly the  distinction  between  the  two  is  not  taken. 

In  the  year  1724,  the  case  of  BV^ye  v.  Huxley  was  decided.(a}  This  case, 
also,  is  relied  upon  by  both  sides  in  the  argument  It  appears  that  the  de* 
cree,  as  printed  in  Wood,  with  the  exceptions  in  the  brackets,  is  inaccurate, 
there  being  no  such  brackets  in  the  decree  itself;  and  if  it  be  read  without 
the  brackets,  *' beech  wood  proceedings  from  stools  originally  maiden  trees 
above  twenty  years  growtli"  will  be  part  of  the  exception,  aud  therefore  pro- 
tected from  the  payment  of  tithes.  It  must  be  observed,  that  if  these  words 
be  not  part  of  the  exception,  the  decree  would  declare  such  beech 
[*608]  *wood  to  be  liable  to  tithes,  to  the  exclusion  of  beech  wood  proceed- 
ing from  stools  originally  maiden  trees  under  tweuty  years  growth, 
unless  included  in  the  first  branch  of  the  decree  directing  the  tithes  of  wood 
not  within  the  exception ;  and,  if  so  included,  why  were  the  tithes  of  any 
beech,  not  being  maiden  trees  of  twenty  years  growth,  also  included,  and  why 
separately  directed  ?  But  however  that  may  be,  as  the  words  ''  twenty  years 
growth"  must,  I  think,  be  referred  to  the  maiden  trees,  and  not  to  the  wood 
growing  upon  the  stools,  the  decree  does  not  affect  the  question  whether 
twenty  years  growth  of  the  tree  cut  does  not  protect  it,  although  it  grew  upon 
a  stool.  I  cannot  fellow  Sir  William  Alexander  in  his  conclusion  that  the 
Court  of  Exchequer,  in  this  case,  indisputably  held  that  trees  growing  from 
stools,  of  whatever  age,  are  titheable.  On  the  contrary,  the  exceptions  of  oak 
and  ash,  and  maiden  trees  of  beech  above  twenty  years  growth,  from  the 
term  maiden  being  applied  to  the  beech,  which  is  timber  only  by  custom,  and 
not  to  the  oak  and  ash,  may  be  considered  as  implying  that  oak  and  ash  of 
twenty  years  growth  were  protected,  though  not  maiden  trees,  that  is,  though 
growing  upon  stools. 

The  case  next  in  date  is  Walbank  v.  Hayward,{b)  a  case  of  the  highest 
importance  on  account  of  the  influence  it  has  had  in  the  decisions  whicti  have 
lately  taken  place.  The  decree  directs  an  account  of  wood  which  grew  from 
stools  or  roots  of  trees  theretofore  fallen  or  cut  down  by  the  defeudants,  of 
any  age,  size,  or  growth  whatsoever,  and  also  an  account  of  underwood. 

Of  this  case  there  is  no  account  except  from  the  proceedings  them- 
[*609]  selves.  What  points,  therefore,  were  *argued,  or  what  decided,  can 
only  be  discovered  from  such  proceedings,  and  they  prove  that,  in  di« 
recting  an  account  of  wood  which  grew  from  the  stools  or  roots  of  trees 
which  had  been  before  cut,  no  distinction  is  made  between  wood  which  had 
been  so  growing  for  twenty  years  and  upwards,  and  wood  which  had  been 
cut  under  that  kige.  Upon  examining  the  answer,  however,  it  appears  that 
the  defendants  had  not,  in  their  defence,  taken  any  such  distinction,  or  in 
terms  claimed  exemptions  from  tithes  for. such  trees  so  growing  from  stools 

(a)  Banb.  192 ;  1  Eag.  &  Y.  805 ;  S  Wood,  237  ;  2  GwilL  657. 
(6)  3  Wood,  512 ;  3  Eag.  &  Y.  1245. 
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or  roots  as  were  above  tweuty  years  old  when  cut.    Their  defence  was,  that 
00  wood  growing  from  the  stools  or  roote  of  timber  trees  which  had  been  cut 
when  above  twenty  years  old  was  liable  to  tithes,  and  the  decree  n^atives 
this  defence.    It  seems  very  probable,  therefore,  that  the  other  ^int,  namely, 
the  exemption  of  timber  trees  above  twenty  years  growth,  though  growing 
from  stools,  was  neves  raised  in  the  argument,  as  it  certainly  was  not  sug- 
gested in  the  answer ;  and,  if  so,  this  decree  ought  not  to  have  any  weight 
attached  to  it  in  the  present  consideration.    It  is  well  observed  by  Mr.  Eagle, 
in  his  ^  Observations  upon  the  Case  of  Evans  v.  Row€j^  that  if  this  case  had 
really  decided  so  important  a  point,  it  is  incredible  that  some  notice  should 
not  have  been  taken  of  it,  and  that  the  right  so  established  should  not  have 
been  asserted  in  some  of  the  many  instances  in  which  it  must  have  existed. 
In  Chichester  v.  Sheldon^a)  the  decree  directed  an  account  of  all  wood 
which  had  sprung  from  stools  or  roots,  without  regard  to  the  age  such  wood 
had  attained :  but  it  is  observable,  that  Sir  Thomas  Piumer,  in  his  judgment, 
scarcely  touches  upon  this  particular  point,  although  he  discusses  at 
large  the  question,  how  far  *germins  of  timber  trees  of  twenty  years    [*610] 
growth  were  protected  by  the  privilege  of  the  parent  tree,  and  offer- 
ed an  inquiry  into  the  facts  to  enable  the  parties  to  raise  that  point.    Sir 
Thomas  Piumer  referred  to  Walton  v.  Tryon^(b)  Walbank  v.  Hayward,{c) 
and  Lewis  V.  Snell  in  the  Exchequer,  Michaelmas  term,  1811  ;((i)  but  we 
hare  now  Baron  Graham's  explanation  of  that  case,  in  Evans  v.  Rowe  ;  and 
he  says  that  he  was  one  of  the  court  who  decided  it,  and  that  it  never  enter- 
ed into  his  contemplation,  nor,  as  he  believes,  of  any  one  of  the  court,  that 
shoots  from  stools  might  be  suffered  to  grow  to  seventy  or  eighty  years,  and 
be  the  only  timber  in  the  country.    Upon  referring  to  the  pleadings  in  that 
case,  it  appears  that  the  defendant  said,  that  part  of  the  wood  cut  grew  from 
old  stubs  and  stools  of  timber,  and  which,  being  thirty-two  or  thirty-three 
years  old,  ought  to  be  deemed  and  considered  as  timber,  and,  as  such,  not 
tilhea^e.    What  the  evidence  was,  does  not  appear,  but  the  decree  directed 
accounts  of  timber  trees  cut  under  twenty  years  growth,  of  coppice  wood  and 
QQderwood,  and  of  germins  cut  from  the  stools  of  trees  above  twenty  years 
growth,  and  whether  any  part  had  been  cut  from  stools  above  twenty  years 
Rrovih,  mixed  and  cut  with  coppice  and  underwood.    The  deputy  remem- 
brancer found  that  a  large  quantity  of  such  germius  had  been  cut ;  but  the 
ultimate  decree  was  only  for  coppice  wood  and  underwood.    For  what  pur- 
pose this  special  inquiry  was  directed,  or  why  it  was  confined  to  germins  cut 
ftom  stools  of  trees  above  tweuty  years  growth,  does  not  appear.    It  can  hard- 
ly have  been  the  purpose  of  protecting  such  geruiins,  unless  mixed  up  with 
ftndsold  with  underwood:  but  certainly  it  is  not  an  authority  for 
*tbe  proposition,  that  timber  Urecs  of  above  twenty  years  growth  are    [*6U] 
liable  to  tithes  if  they  grow  upon  stools. 


(«)  Tim.  Sl  Rum.  245;  3  Ba^.  &  Y.  2103.  {%)  Amk  130;  3  Easr.  dt  Y.  133. 

(c)  3  Wood,  513 ;  3  Ea^.  &  Y.  1345.  id)  Turn,  dt  Rom.  347 ;  3  Eag.  dt  Y.  1388. 
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In  Walton  v.  7Vyon,(a)  another  case  relied  upon  by  Sir  Thomas  Plumer, 
Lord  Hardwicke  does  not  touch  upon  the  question,  whether  timber  trees  of 
twenty  years  growth  are  liable  to  tithes  if  they  grow  upon  stools. 

Ford  V.  Racster,(b)  the  other  case  relied  upon  by  Sir  Thomas  Plumer,  is  en- 
titled to  the  utmost  respect ;  and  there  are  many  of  Lord  Ellenboroagh's  ob- 
servations in  it,  tending  much  to  the  support  of  Sir  Thomas  PlumePs  opinion. 
The  action  was  debt  on  the  statute  2  d&  3  Edw.  6,  for  not  setting  out  tithes 
of  coppice  wood,  being  silva  cmdua.  The  coppice,  it  appeared,  was,  in  regu- 
lar course,  cut  under  the  age  of  twenty  years ;  but  the  black  poles  in  question 
were  left  to  stand  beyond  that  time,  and  were  ultimately  cut,  and  used  for  laths 
and  posts  and  rails,  and  carpenters'  purposes.  They  were  not  esteemed  timber 
in  the  country,  and  had  always  paid  tithes.  The  two  questions  which  ha^e 
been  so  frequently  confounded  arose  also  in  this  case,  for  not  only  were  these 
black  poles  themselves  of  more  than  twenty  years  growth,  but  they  sprang 
from  stools  of  trees  above  that  age.  Lord  Ellenborough's  observations  are 
very  much  addressed  to  this  latter  point.  But  his  lordship  very  justly  observes, 
that  to  be  exempted  from  tithes,  the  wood  must  not  only  be  twenty.years  old, 
but  gros  boio  or  timber  either  at  common  law  or  by  custom ;  and  assuming  that 
the  wood  in  that  case  was  not  timber  at  common  law,  its  being  timber  by  cus- 
tom was  negatived  by  the  evidence  and  by  the  finding  of  the  jury ; 
[*612]  and  he  seems  to  allude  to,  although  he  does  not  follow  out  a  *di8- 
tinction  which  may  explain  the  apparent  inconsistency  in  many  of 
the  cases.  A  copse  growing,  as  it  always  does,  from  the  stools  of  old 
trees,  which  is  periodically  cut,  has  nothing  of  the  character  of  timber, 
and  could  not  therefore  acquire  that  character  by  being  permitted  to 
stand  above  twenty  years.  In  Cornwall  v.  HawSy{c)  the  wood  was  held  lia- 
ble to  tithe,  not  because  it  grew  upon  stools,  but  because  it  was  merely  fire- 
wood, though  of  more  than  twenty  years  growth.  In  such  a  case,  all  the 
germins  are  left  to  grow  from  the  old  stool ;  but  if  it  be  intended  to  raise  a 
timber  tree  from  such  stool,  one  shoot  only  is  permitted  to  stand,  and  the 
question  is,  whether  such  shoot,  if  deemed  timber,  be  not  privileged  after 
twenty  years  growth.  This  question  is  not  touched  by  the  case  of  Ford  v. 
Racster,  because  in  that  case  the  character  of  timber  was  negatived  by  the 
evidence  and  the  verdict.  It  is  also  to  be  observed,  that  the  judgment  in 
that  case  was  the  unanimous  opinion  of  the  court,  of  which  Sir  John  Bayley 
WAS  one,  and  it  was  decided  in  May,  1815  ;  and  that  learned  judge,  in  Un- 
derwood V.  Buckle^  Hereford  summer  assizes,  1812,  (cited  in  Evans  v. 
Rowej{d))  is  stated  to  have  directed  the  jury  against  the  claim  to  tithes  of 
timber  trees  of  more  than  twenty  years  growth,  though  growjng  from  stools. 

Such  was  the  state  of  the  authorities  when  the  case  of  Evans  v.  Rowe{d) 
arose  in  the  Exchequer,  which  was  decided  in  the  year  1825.    It  appears  to 

f  7)  Amb.  130 ;  2  Eag.  &  Y.  123.  (ft)  4  M.  &  S.  130 ;  3  Eap.  &,  Y.  710. 

.c)  1  Sid.  300 ;  1  Lev.  189 ;  1  Eag.  dt  Y.  450.  (<2)  1  M«Lel.  dc  Y.  577.    See  p.  561. 
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have  been  thought  to  be  a  case  of  great  difficulty  by  Chief  Baron  Richards 
as,  after  having  heard  it,  he  directed  it  to  be  brought  before  the  whole  court, 
and  it  was  ultimately  decided  when  Sir  William  Alexander  was  Chief 
Baron. 

*The  decree  iu  that  ease  is  an  authority  for  the  plaintiff;  but,  in  [*613] 
point  of  reasoning  and  authority,  it  is  a  Very  important  case  for  the 
defendant.  Sir  William  Alexander  says,  that  if  he  were  to  decide  the  case 
upon  principle,  he  should  have  no  doubt  in  saying  that  the  bill  ought  to  be 
dismissed  ;  but  he  thought  himself  bound  by  the  decisions ;  and  yet  he  says 
that  Walbank  v.  Hayward  is  the  only  case  which  entirely  warrants  the 
conclusion  of  Sir  Thomas  Plumer  in  Chichester  v.  Sheldon. 

The  case  of  Amler  v.  Jackson,  decided  in  the  year  1769,(a)  has  also  been 
relied  upon  in  support  of  the  claim  ;  but  Sir  William  Alexander  very  truly 
observes  that  we  do  not  know  sufficient  of  that  case  to  make  it  any  autiiority.  • 
The  plaintiff  claimed  tithes  of  wood  which  grew  from  stools,  and  which  was 
of  more  than  twenty  years  growth,  but  upon  a  distinct  allegation  that  such 
wood  was  not  timber.  The  answer  claimed  exemption  from  tithes,  insist- 
ing that  the  wood  was  timber.  Witnesses  were  examined,  and  the  decree 
directed  the  account ;  but  what  was  the  evidence,  or  what  were  the  grounds 
of  the  decree,  does  not  appear.  Unless  the  defendants  proved  that  such 
wood  was  timber,  the  question  now  under  consideration  did  not  arise. 

I  have  now  mentioned  all  the  cases  which,  upon  the  present  or  former  dis- 
cussions upon  the  point,  have  been  found  to  be  applicable ;  and  bearing  in 
mind  what  the  real  question  is,  it  will  be  seen,  from  a  short  recapitulation  of 
the  points  really  decided  in  them,  how  little  of  positive  authority  there  is  to 
support  the  opinion  attributed  to  Sir  Thomas  Plumer.  The  question  is, 
whether  trees,  being  timber  trees,  and  above  twenty  years  growth, 
are  liable  to  tithes,  because  they  grow  from  the  *root8  or  stools  of  [*614] 
trees;  and  it  is  most  essential  to  keep  the  question  distinct  from  the 
other,  formerly  much  agitated,  but  very  different  from  the  present ;  namely, 
whether  germins  or  shoots  from  the  roots  or  stools  of  timber  trees,  cut  down 
after  they  had  attained  a  growth  of  twenty  years,  are  exempt  from  tithes, 
because  the  original  tree  was  so  privileged.  The  confounding  together  of 
these  two  questions  has  led  to  all  the  difficulty  in  the  case. 

From  the  authorities  to  which  I  have  referred,  it  appears  clear  that  the  46 
Edw.  3,  c.  3,  intended  to  protect  timber  trees  of  twenty  years  growth,  though 
prodnced  from  stools,  and  that  this  construction  of  the  statute  was  recog- 
nized and  acted  upon  for  very  many  years  afterwards. 

In  Turnor  v.  Smithy  in  the  year  1680,(6)  the  first  case  relied  upon  in  sup- 
port of  the  claim  to  tithes,  and  in  Northleish^Y.  Collard{c)  timber  trees  of 
above  twenty  years  growth,  and  which,  it  appears,  must  have  grown  upon 
stools,  they  being  in  the  first  case  called  seconds  or  standards,  and  in  the  lat- 

(«)  3  Wood,  325.     (6)  2  Gw.  529  i  1  Eog.  &  7.  526.     (c)  1  Wood,  328 ;  1  Eag.  &  Y.  589. 
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ter  standils,  were  held  to  be  exempt  from  tithes.  So  in  Oreenway  v.  Earl 
of  Kentf  in  1705,(a)  the  plaintiff  only  claimed  tithes  for  poles  above  twenty 
years  old,  growing  upon  stubs  or  stocks,  upon  the  ground  that  they  were  not 
fit  for  timber.  The  defendant  insisted  that  these  trees  were  exempt  from 
tithes,  except  such  as  had  been  mixed  with  the  underwood  ;  and  the  decree 
declared  that  tithes  were  due  for  such  wood  above  twenty  years  old.  which 

had  been  cut  and  corded,  but  not  for  such  as  had  not  been  so  corded. 
[*615]    *At  this  time  it  must  have  been  assumed  that  timber  trees  above 

twenty  years  old  were  not  liable  to  tithes,  though  growing  upon 
stubs  or  stools.  If  the  decree  in  Bibye  v.  Huxley,  172.5,(6)  is  to  be  constnied 
so  as  to  bring  beech  wood  proceeding  from  stools  within  the  exception,  it  is 
a  decisive  authority  against  the  claim  now  a'sserted  ;  and  if  it  be  not  tb  be  so 
construed,  it  proves  nothing  against  the  exemption,  because  there  was  no 
proof  that  such  beech  wood,  so  growing  from  stools,  was  accounted  timber. 
Walton  V.  Tryon^(c)  was  decided  in  the  year  1751,  and  is  far  from  being 
an  authority  in  support  of  the  claim.  There  is,  indeed,  reasbn  for  consider- 
ing it  as  an  authority  against  it,  for,  in  commenting  upon  Lord  Coke's  opin- 
ion, who  distinctly  states  that  all  timber  trees  of  twenty  years  growth  were 
privileged,  and  that  germins  from  stools  of  trees  of  that  age  partook  of  the 
privilege  of  the  parent  tree,  Lord  Hardwicke  says,  that  Lord  Coke's  general 
rules  had  not  been  contradicted,  except  as  to  the  germins  from  stools ;  leav- 
ing therefore  the  opinion  as  to  timber  trees  from  stools,  not  only  without  ob- 
jection, but  confirming  it.  Amler  v.  Jackson^  was  determined  in  1769, 
and,  as  already  observed,  cannot  be  considered  as  an  authority  in  support  of 
the  claim. 

This  brings  us  to  Walbank  v.  ffayward,{d)  decided  in  the  year  1775. 
At  this  time,  four  centuries  had  elapsed  since  the  act  45  Edw.  3,  during 
which, period  there  is  no  trace  of  any  decision  departing  from  the  principle 

prescribed  by  that  act.  It  therefore  appears  to  me  to  be  most  strange, 
[*6i6]    that  there  should  have  been  attributed  *to  that  case  the  weight  of  a 

decision  directly  subversive  of  that  principle  so  established  and  acted 
upon.  To  give  it  any  weight  much  more  information  respecting  it  would 
be  required  than  can  now  be  obtained,  and  any  construction  of  it  would  be 
to  be  preferred  to  that  which  would  show  it  to  be  a  decision  clearly  contrary 
to  the  law  as  it  was  understood  at  the  time.  After  that  case  there  was  Lewis 
V.  51149//,  in  1811,  which  Mr.  Baron  Graham,  in  Evmis  v.  Rowe,  informs  us 
was  never  intended  or  supposed  to  touch  this  question.  Underwood  v. 
Bucklejifi)  was  in  1812,  in  which  Mr.  Justice  Bay  ley,  ruled  at  nisi  prius, 
that  timber  trees  of  twenty  years  growth  from  old  stools  were  not  liable  to 
tithes.  Ford  v.  Racster,  was  in  181.5,  the  facts  of  which  show  that  the  de- 
cision of  that  case  cannot  be  considered  as  an  authority  in  the  present,  how- 

(a)  1  Wood,  479 ;  1  Eog.  &.  Y.  677.  (b)  2  Wood,  237  ;  1  Eajr.  &  Y.  805. 

(e)  Arab.  130  ;  2  £a;.  6l  Y.  123.  (d)  3  Ea;.  dt  Y.  1245  ;  3  Wood,  512. 

(e)  Suted  in  1  Eag.  on  TiUios,  251 ;  and  lee  I  M'Lel.  &  Y.  581. 
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ever  importaDt  the  observations  of  Lord  Ellenborough  may  be.  So  that  ia 
the  year  1823,  when  Sir  Thomas  Piumer  decided  Chichester  v.  Sheldon^ 
there  was  no  authority  against  the  title  to  exemption  from  tithes  for  timber 
trees  of  twenty  years  growth,  though  proceeding  from  stools,  founded  as  it 
was  upon  statute,  and  recognized  and  acted  upon  in  numerous  instances  for 
450  years,  but  the  obscure  case  of  Walbank  v.  Hayward,  if  that  is  to  be 
considered  as  a  decision,  and  some  observations  of  Lord  Ellenborough  in  Ford 
V.  Hacsier,  upon  a  case  not  before  him. 

It  is  possible  that  Sir  Thomas  Piumer  intended  to  express  an  opinion  upon 
that  point,  although  it  is  not  easy  to  find  expressions  in  his  judgment  amount- 
ing to  any  such  expression  of  opinion,  and  if  he  did,  he  had  no  facts  before 
bim  authorizing  him  to  decide  it ;  ,and  not  only  were  there  no  facts  to  raise 
the  questiou,  but  he  had  not  heard  any  argument  upon  it ;  the  coun- 
sel for  *the  defendant  saying  that  the  only  question  was,  whether  [*617] 
tirhe  was  due  for  germins  cut  down  under  twenty  years  growth, 
when  sprung  from  the  roots  of  trees  not  cut  down  till  upwards  of  twenty 
years  growth  ;  and  yet,  upon  the  supposed  authority  of  this  case,  aided  by 
that  of  Walbavk  v.  Hayward^  the  Court  of  Exchequer,  in  Evans  v.  Rotoe^ 
in  the  year  1825,  contrary  to  the  opinion  of  Mr.  Baron  Graham,  decided 
against  the  exemption  claimed ;  Chief  Baron  Alexander  stating,  in  very  dis- 
tinct terms,  and  Mr.  Baron  Hullock  intimating,  that,  if  it  had  not  been  for 
these  cases,  they  should  have  decided  in  favor  of  it. 

I  am  now  called  upon  to  consider  whether  I  am  boiiud  to  follow  the  same 
course.  I  say  bounds  because,  with  the  opinion  I  have  formed  of  the  origi- 
nal right  uncier  the  statute,  and  the  subsequent  exposition  of  the  law  and  the 
practice  under  it  for  above  four  centuries,  nothing  but  feeling  bound  by  the 
principles  and  rules  upon  which  courts  of  justice  have  thought  it  right  to  act 
upon  similar  questions  of  discretion,  could  induce  me  to  aid  in  perpetuating 
what  I  believe  lo  be  an  error  productive  of  the  greatest  injury  and  injustice. 

Ko  one  can  be  more  sensible  than  I  am  of  the  great  inconvenience,  and 
therefore  impropriety,  of  adopting  a  course  which  tends  to  make  the  law  fluc- 
tuate according  to  the  opinions  of  particular  judges;  but  much  must  depend 
upon  tlie  nature  of  the  question.  In  matters  which  do  not  affect  existing 
rights  or  properties,  to  any  great  degree,  but  tend  principally  to  influence  the 
future  transactions  of  mankind,  it  is  generally  more  important  that  the  rule 
of  law  should  be  settled,  than  that  it  should  be. theoretically  correct;  but 
when  the  question  deeply  affects  the  existing  rights  and  interests  of  a 
large  portion  of  the  community,  and  the  decisions  impeached  ^cannot,  [*618] 
to  any  great  extent,  have  influenced  the  subsequent  arrangements  of 
parties  afiected  by  them — for  such,  I  conceive,  must  be  the  case  in  the  pre- 
sent instance — the  object  of  reverting  to  the  right  rule  is  so  great,  and  the  in- 
convenience likely  to  arise  from  making  the  attempt  comparatively  so  small, 
that  a  judge  ought  not  to  be  easily  deterred  from  it.  Still,  his  discretion  must 
be  r^ulated  by  the  weight  of  the  authorities  to  which  his  opinion  is  opposed. 
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and  the  length  of  time  during  which  the  opposite  rule  has  appeared  to  be 
tablished.[l] 

As  to  the  weight  of  authority,  the  opinion  of  the  Court  of  Exchequer  in 
•Evans  v.  Rowe^  is  strongly  and  decidedly  in  favor  of  the  exemption  ;  and  in 
Chichester  t.  Sheldon  if  there  is  the  opinion,  there  is  certainly  not  the  judg- 
ment of  Sir  T.  Plumer  against  it,  and  the  same  obseryation  applies  to  Ford 
y.  JRacster,  This  is  but  little  to  weigh  in  the  balance  against  a  right  regu- 
lated by  statute,  and  enjoyed  under  it  for  450  years ;  but  from  the  year  1823, 
the  date  of  Chichester  y.  Sheldon^  it  may  haye  been  assumed  that  the  law 
was  correctly  ex])ounded  in  that  case,  though  there  certainly  was  no  decision 
upon  it.  I  cannot  think  that  it  is  my  duty  upon  this  ground  to  decree  to 
one  man  what  1  am  satisfied  is  by  law  the  property  of  another. 

I  am,  therefore,  satisfied  that  1  am  at  liberty  to  act  upon  ibe  opinion  of  the 
law,  which,  after  a  laborious  examination  of  all  the  authorities,  I  haye  form- 
ed, and  that  the  decisions  are  not  such  as  to  make  it  my  duty  to  hold,  against 
the  positive  enactments  of  the  statute,  45  Edw.  3,  that  any  gros  bois  or  tim- 
ber trees  of  above  twenty  years  growth  are  liable  to  tithes. 


[1]  The  doty  of  the  judge  in  deciding  between  conflicting  aathorities  is  well  anmmed  up  in  the 
(  above  paragraph.  And  in  addition,  and  in  elucidation,  it  may  not  be  impertinent  to  repeat  the 
words  of  another  eminent  equity  judge.  "  I  conceive  it  to  be  the  duty  of  a  judge  to  administer  ihe 
law  according  to  the  evidences  of  it  which  are  to  be  found  in  the  aathorities,  and  in  the  recog- 
nized practice  of  the  profession.  The  inquiry  before  bim'is  not  what  the  law  ought  to  be,  bat  what 
it  is ;  and  how  it  is  to  be  applied  to  the  particular  cases  which  are  under  consideration.  It  may  be 
lamented  that  the  law  upon  any  subject  is  in  such  a  state  as  to  induce  eminent  judges  and  writen 
to  express  their  disapprobation  of  it,  and  their  regret  tliat  they  are  bound  to  give  it  eflfect ;  but  it 
would  be  still  more  to  be  lamented,  if  judges  should  be  found  who  thought  themselves  at  liberty  to 
declare  the  law  according  to  their  own  fancies  of  what  it  onght  to  be.  All  stability  wouM  be  lost, 
•nd  the  law,  which  should  be  administered  upon  clear  and  fixed  principles,  would  be  inv^ed  in 
uncertainty  and  confusion."    Lord  Langdale,  M.  R.    Butlin  v.  FUteher,  1  Keen,  379. 
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^Between  James  Wallworth  the  elder,  and  John  Johnston,  [*619] 
on  behalf  of  themselves  and  all  other  the  Sharehol<}ers  and  Part- 
ners, of  the  Banking  Company,  called '^  The  Imperial  Bank  of  Ench 
LAND "  hereinafter  mentioned,  except  such  of  the  said  Shareholders  and 
Partners  as  are  hereinafter  named  as  defendants  hereto,  Plaintiffs;  and  Joviik 
Holt,  Samuel  Fox,  William  Marston,  William  Nicholson,  Wil- 
liam NuTTALL,  ^  amuel  Waller,  NICHOLAS  Price  Wood,  John  Hay- 
ward,  Thomas  Waller,  Richard  Law,  George  Aspinall,  John 
Briddon,  John  Mellor,  Richard  Wilding  Bateson,  John  Wood- 
HRAD,  Thomas  Labery,  John  Swallow,  John  Abrahams,  Thomas 
Barge,  John  Jackson,  Samuel  Buckley,  John  MacFarlane,  Wil- 
liam Rawson,  Christopher  Webster,  James  Backhouse,  Joseph 
Leese,  Henry  Bridqeman,  Henry  Pershouse,  Isaac  Braham,  Jo- 
seph GiLLHAM,  Robert  Fawkner,  James  Lord,  Charles  Axon, 
Henry  Hough,  James  Ogden,  Henry  Hollingdrake,  John  Wtch, 
Robert  Whittaker,  John  Kenworthy,  George  Ken  worthy,  Wil- 
liam Swift,  James  Oldham,  John  Cheetham,  Joseph  Middleton, 
William  Gammon,  Henry  H.  Cracklow,  Edwin  Pemberton,  John 
Hollikgworth,  James  Smith,  Richard  Shepherd,  and  Thoma9 
Beard  Holy,  Defendants. 

1840:  Aagut  7,  8.    1841 :  Janaary  15. 

Rli  by  tome  of  tbe  shareholders  of  an  iosolreot  joint  stock  bank,  established  ander  the  acts  7  Q, 
4,  e.  46,  and  3  &  4  W.  4,  e.  83,  on  behalf  of  themselves  and  all  other  shareholders  except  the 
defendants,  against  the  directors,  some  of  whom  had  become  bankruft,  and  the  tmstees  and 
psUw  officer  of  the  company,  and  certain  sfaaieholdeB,  who  vere  aJlefed  to  have  not  paid  up 
tbeir  calls,  praying  that  an  acconnt  might  be  taken  of  all  the  partnenbip  assets,  and  that  such 
part  as  was  ontstanding  might  be  got  in  by  a  receiver,  and  that  the  whole  might  be  converted 
into  money,  and  applied  towards  satisfaction  of  the  partnership  debts : 

Benorrer  for  want  of  equity,  want  of  parties,  and  mnltifarionmeta,  overmied* 

Tbis  was  an  appeal  from  an  order  of  the  Tice-Cbancellor,  allowing  a  de- 
mnrrer  to  a  bill|  the  allegations  of  which  were,  in  substancei  as  follows : 
viz. 

*That  in  or  about  the  month  of  July,  1836,  a  number  of  persons    [*620] 
exceeding  six  in  number,  entered  into  partnership  together,  for  the 
purpose  of  carrying  on  the  business  of  bankers  at  Manchester  and  elsewhere, 
pursuant  to  the  provisions  of  the  statutes  7  G.  4,  c.  46,[l]  aud  3  &  4  W.  4,  c.  83. 

That  the  terms  of  the  partnership  were  embodied  in  a  deed  of  settlement, 
purporting  to  bear  date  the  4th  of  September,  1837,  and  to  be  made  between 
John  Holt,  Samuel  Waller,  William  Marston,  William  Nuttall,  Samuel  Fox, 
John  Hilton  Bayley,  William  Nicholson  and  Joseph  Leese  being  the  first 
general  board  of  directors  of  the  partnership,  of  the  first  part ;  the  said 


[1]  As  to  the  prorUons  of  the  stat  7  Geo.  4,  and  the  eonstractlon  of  it,  lee  B«rft«r  t.  Buffrfiir, 
7B«aT.  134. 
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Joseph  Leese  and  John  Nuttall  and  Richard  Law,  the  registered  public  offi« 
cers  of  the  partnership  of  the  second  part ;  John  Hay  ward  and  Thoma» 
Waller,  the  trustees  of  the  partnership,  of  the  third  pan ;  and  the  several 
other  persons  whose  names  were  or  should  be  thereunto  subscribed,  and  who 
had  sealed  and  delivered,  and  should  from  time  to  time  seal  and  deliver  the 
same,  of  the  fourth  part ;  by  which  it  was  witnessed,  that  the  parties  thereto 
did  mutually  declare  and  agree,  to  and  with  'one  another,  that  they  would  re- 
spectively observe,  fulfil,  ftod  perform  the  several  articles,  regulations,  clauses, 
and  stipulations  thereinafter  stated  and  contained,  and  numbered  from  I  to 
84,  both  inclusive. 

[The  bill  set  forth,  at  great  length,  the  substance  of  very  many  of  the  ar- 
ticles or  clauses  of  the  deed  of  settlement ;  and  then  proceeded  with  the  fol- 
lowing statements,  from  which  the  nature  of  those  articles  or  clauses  will,  it 
is  conceived,  sufficiently  appear.] 

That  in  the  month  of  December,  1836,  the  company  commenced 
[^621  ]    the  business  of  ban&ers,  at  Manchester,  *nnder  the  firm  of  the  Im- 
perial Bank  of  England,^  and  subsequently  established  branch  banks 
at  various  places : 

That  the  business  and  affairs  of  the  company  were  managed  By  the  di- 
rectors ;  and  that  all  conveyances  of  property  in  favor  of  the  partnership,  and 
all  securities  for  its  benefit,  were  made  and  taken  in  the  names  of  the  trus- 
tees: 

That  the  names  of  the  public  officers  of  the  partnership  were,  from  time  Uy 
time,  duly  returned  to  and  registered  at  tlie  stamp  office  in  London,  accord^ 
ing  to  the  requisitions  of  the  act  7  G.  4,-  e.  46 : 

That  the  names  and  places  of  residence  of  the  shareholders  in  the  company 
were  duly  entered  in  a  book  provided  for 'that  purpose  by  the  directors,  called 
"  the  shareholders'  register,"  and  were,  from  time  to  time,  duly  returned 
to  the  stamp  office  in  London,  to  be  entered  there  in  pursuance  of  the  act  of 
the  7  G.  4,  and  that  such  returns  were  duly  entered  there  accordingly : 

That  previous  to  the  month  of  April,  1839,  the  direetsrs  had  duly  called 
upon  the  registered  shareholders  to  pay  five  several  sums  of  21.  per  share,  be* 
ing  altogether  a  moiety  of  the  snm  of  20/.  per  share,  proposed  to  be  subserib- 
ed  as  the  entire  capital  of  the  company : 

That  such  five  several  calls  of  21.  per  share  had,  before  the  month  of  April, 
1839,  been  duly  paid  to  or  to  the  order  of  the  directors,  by  the  plaintiffs,  on 
the  several  shares  held  by  them,  and  that  the  calls  had  also,  in  like  manner, 
been  paid  by  the  great  majority  of  the  registered  shareholders  on  the  several 

sliares  held  by  them  respectively : 
[•622J  •That  before  the  30th  of  April,  1839,  the  company  had  sustain- 
ed  very  considerable  losses  in  the  course  of  their  business  of  bank- 
ers, and  were  unable  to  meet  their  payments,  and  that  on  the  30th  of  April, 
1839,  it  was  resolved  by  the  directors,  at  a  board  meeting  duly  convened  and 
held,  that  the  company  should  suspend  its  payments,  and  that  the  branch 
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iMoks  should  be  written  to  to  suspend  their  payments  until  further  orders, 
and  that  a  meeting  of  shareholders  should  be  called  for  Wednesday,  the  8th 
of  May,  then  ensuing,  to  consider  the  propriety  of  resuming  payment  or 
winding  up  the  aflfairs  of  the  bank : 

That  the  company,  accordingly,  on  the  30th  of  April,  1839,  suspended 
their  payments,  as  well  at  the  several  branch  banks  as  at  the  head  bank  at 
Manchester ;  and  that  the  whole  business  of  the  bank  had  since  that  time 
been  entirely  discontinued : 

That  a  meeting  of  the  shareholders  was  duly  convened  and  held  on  the 
8th  of  May,  1839,  and  that  it  was  then  resolved,  unanimously,  that  in  order 
to  procure  funds  for  payment  of  the  notes  of  the  bank  in  circulation,  and  of 
deposits,  and  other  liabilities^  a  further  call  of  6/.  per  share  should  be  imme- 
diately made ;  and  that,  according  to  the  provisions  of  the  settlement  deed, 
the  directors  should  be  desired  to  call  a  meeting  as  soon  as  possible,  and  then 
make  such  further  call  : 

That  two^'extraordinary  meetings  of  the  directors  and  shareholders  of  the 
bank  were  duly  convened  and  held  on  the  27th  of  May,  and  the  18th  of  June, 
1839,  pursuant  to  the  provisions  for  that  purpose  agreed  upon  on  the  forma- 
tion of  the  partnership  as  before  mentioned,  and  that  at  such  meetings  it  was 
duly  resolved  and  ordered  that  a  further  call  of  6/.  per  share,  mak- 
ing, 'with  the  calls  then  already  made,  the  sum  of  15L  on  each  origi-  [*623] 
oal  share  of  20/.,  should  be  forthwith  made : 

That  thereupon,  under  the  authority  of  the  before  mentioned  resolutions 
and  orders,  the  directors,  on  the  15th  of  June,  1839,  duly  called  upon  the 
registered  shareholders  to  pay  the  further  call  of  61.  per  share  : 

That  notice  of  such  further  call  was  duly  given  and  sent  to  all  the  regis- 
tered shareholders,  at  their  several  places  of  residence,  as  the  same  appeared 
ill  the  shareholders'  register,  pursuant  to  the  provisions  for  that  purpose 
agreed  upon  on  foundation  of  the  partnership  as  before  mentioned ;  and  that 
all  other  notices  which,  subsequent  to  the  formation  of  the  partnership,  were 
required  to  be  given  or  sent  to  the  shAreholders,  were,  in  the  same  manner, 
duly  given  and  sent  to  them : 

That  the  further  call  of  61.  per  share  had  been  duly  paid  to  or  to  the  order 
of  the  directors  by  the  plaintiffs,  and  also  by  the  great  majority  of  the  regis- 
tered shareholders: 

That  the  company  had,  previous  and  down  to  the  time  when  it  suspended 
its  payments,  acted  as  a  bank  of  issue;  and  that  at  the  time  of  its  suspension 
a  large  number  of  notes  of  the  bank  was  in  circulation  amongst  the  public, 
in  respect  of  which  the  company  was  liable  to  a  very  great  number  of  indi- 
viduals in  a  large  amount ;  and  that  the  company  was,  at  the  same  time,  in- 
debted to  various  individuals  in  other  sums,  or  otherwise  liable  to  the  pay* 
meat  of  other  sums,  to  a  very  large  amount : 

That  upon  and  subsequent  to  the  suspension  of  payment,  several 
meetings  were  held  of  the  directors  and  ^shatehoidersi  atid  also  of    [*624] 
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the  creditofs  of,  aad  claimants  upoa  the  company,  for  the  fmrpoae  of 
arranging  some  plan  for  winding  np  the  company's  affairs,  and  satisfying  Che 
creditors  and  claimants ;  and  that  many  proposals  had  from  time  to  time 
been  since  made  for  that  purpose,  but  that  no  arrangement  whatever  iiad 
been  come  to  on  the  subject,  nor  any  plan  for  the  settlement  of  the  debts  or 
daims  of  the  creditors  and  claimants,  or  for  the  dissolution  or  winding  up  of 
the  affairs  of  the  partnership,  ever  formed  or  effected,  except  the  resolutions 
and  orders  made  and  come  to,  as  before  mentioned ,  for  the  payment  by  the 
ahareholders  of  c^  further  call  or  sum  of  6L  per  share : 

That  no  general  or  other  meetingr  of  the  sharehplders  or  creditors  of  the 
company,  and  the  claimants  thereon,  bad  been  lield  since  the  month  of  Feb- 
ruary, now  last,  nor  any  proceedings  taken  for  the  purpose  of  paying  or  satis- 
fying the  creditors  and  elatmants  out  of  the  assets  of  the  partnership  since 
that  thne: 

That  John  Holt,  Samuel  Fox,  William  Marston,  William  Nicholson,  Wil- 
liam Nuttall,  Samuel  Waller,  and  Nicholas  Price  Wood,  seven  of  the  defen- 
dants, were  the  dimeters,  duly  appointed,  at  the  Cinie  the  partnership  stopped 
psyment,  and  that  no  new  appointment  of  directors  had  since  been  made  : 

That  since  the  time  when  the  company  stopped  payment,  Jiats  in  bank- 
ruptcy had  been  duly  awarded  and  issued  against  Holt,  Fox,  Marston,  Nut- 
tall,  Samuel  Waller,  and  Wood,  six  of  the  directors,  under  which  they  had 
been  severally  found  and  declared  bankrupts,  and  that  assignees  of  their 
several  and  respective  estates  and  effects  had  been  duly  appointed 
[*626]  under  the  bankruptcies,  *and  that  Nicholson  was  the  only  remaining 
director  who  had  not  become  bankrupt : 

That,  under  the  provisions  and  stipulations  entered  into,  a^  before  men- 
tioned, for  carrying  on  the  partnership  business,  the  directors  who  had  so  be- 
come bankrupts  were  disqualified  from  continuing  to  act  as  directors,  and 
that  their  offices  as  directors  had,  by  their  bankruptcy,  become  vacated,  and 
that  William  Nicholson  was  the  sole  director  now  duly  qualified  to  act  iu  the 
management  of  the  affairs  of  the  company. 

That,  notwithstanding  the  bankruptcy  of  the  six  directors,  they,  together 
with  Nicholson,  had  continued  in  possession  of  the  assets  of  the  partnership, 
and  there  was  now  in  the  possession  or  under  the  control  of  Nicholson  and 
the  six  bankrupt  directors,  money,  securities  for  money,  bills  of  exchange, 
promissory  notes,  and  other  property  belonging  to  the  partnership  to  a  very 
considerable  amount  and  value  in  the  whole : 

That  the  trustees  of  the  partnership  had  also  considerable  property,  or  secu- 
rities upon  property,  for  considerable  amounts,  belonging  or  due  to  the  part- 
nership vested  in  them ;  Md  that  large  sums  of  money  were  also  due  to  the 
partnevdiip^  as  well  from  several  of  the  shareholders  thereof  in  respect  of  un- 
paid calls  on  their  several  shares,  as  also  from  numerous  other  individuals  on 
various  account  : 

That  tmder  the  before  stated  provisions  and  stipulations  for  carrying  on 


CASES  IN  CHANCERY.  6SS 


l64d.-'W«itwoilh  T.  Holt. 


the  pnrtnership,  three  directors  at  lea<it  trere  necessary  for  transacting  the 
bosioess  of  the  partnership,  and  that  the  trustees  of  the  partnership  refused 
to  deal  in  any  manner  with  the  property  and  seewities  vested  in 
them  as  aforesaid  for  the  benefit  of  *the  partnership  upon  the  authori-  p6S6] 
ty  of  Nicholson,  or  of  the  several  other  persons  who  had  ceased  to 
be  directors  by  reason  of  their  bankruptcy,  or  any  of  them,  and  that  the  eur- 
viving  registered  public  officer  of  the  partnerehip  also  refused  to  act  upon  the 
authority  aforesaid  or  otherwise ;  and  that  the  several  parties  who  were  in« 
deixed  to  the  partnership,  whether  upon  billsof  exchange  or  promissory  notes 
or  otherwise,  also  refoseid  to  pay  the  amount  of  their  respective  debts  to  the 
pertnershi ',  or  any  person  on  its  behalf: 

Thai  contracts  for  the  sale  of  property  belonging  to  the  partnership,  and 
now  vested  in  the  trustees  or  other  officers  thereof,  had  been  entered  into 
with  various  persons,  and  that  a  considerable  amount  could  now  be  realized 
by  the  partnership  if  such  contracts  could  be  completed,  but  that  the  parties 
with  whom  such  contracts  had  been  entered  into  refused,  in  consequence  of 
the  circumstances  before  stated,  to  complete  the  contracts  t 

That  under  the  present  constitution  of  the  board  of  directors  nothing  effec- 
tual could  be  done  by  the  board  for  getting  in  or  secorrag  the  partnership 
property,  or  applying  it  in  satisfaction  of  the  partnership  debts,  so  far  as  it 
would  extend : 

That,  in  fact,  since  the  bankruptcy  of  the  before  mentioned  directors,  the 
outstanding  assets  of  the  partnership  had  been  suffered  to  remain  uncollected, 
and  without  the  prosecution  of  any  person  authorized  to  interfere  in  the  man- 
agement or  protection  thereof;  and  that  the  value  of  such  assets  and  of  all 
the  other  partnership  property  had  thereby  been  very  greatly  depreciated,  and 
was  still  in  a  course  of  rapid  depreciation  : 

*That  under  the  present  circumstances  of  the  company,  no  share-    [*6271 
holder  duly  qualified  to  act  could  be  found  who  would  accept  the 
office  of  director,  and  it  was  in  fact  impossible  to  appoint  duly  qualified  direc*^ 
tors  who  would  consent  to  act ;  and  that  the  entire  property  of  the  partner^ 
ship  was,  in  consequence,  in  danger  of  being  altogether  lost  or  wasted : 

That  the  entire  partnership  property  of  every  descriptioni  iticludipg  the 
amounts  due  from  several  of  the  shareholders,  as  afterwards  more  particular- 
ly mentioned,  for  the  unpaid  calls  of  16/.  per  share,  was  wholly  injsnfficieut 
to  pay  and  satisfy  the  full  amount  of  the  debts  and  liabilities  of  the  partner- 
ship : 

That  such  partnership  property  was  nevertheless  of  very  considerable 
amount,  and  if  at  once  duly  collected  and  converted  into  money  would  pay 
a  considerable  dividend  on  the  full  amoimi  of  the  debts  and  liabilities  of  the 
partnership  ;  and  that  by  such  application  of  the  partnership  property,  the 
personal  liability  of  the  plaintiffs  Q|id  of  the  other  shareholders  to  th^  creditors 
and  claimants  upon  the  partnership  would  be  diminished  to  the  extent  of  the 
dividend  realized  and  paid  oat  of  the  property : 


627  OASES  IN  CHANCERY. 

1840^WaUworUi  ▼.  Holt.  "  ' 

That  the  whole  of  the  property  ought  to  be  applied,  so  far  as  it  would  ex^ 
tend,  in  satisfying  the  debts  and  liabilities  of  the  partaership,  but  tbat  it  could 
not,  under  the  circumstances  before  statedi  be  got  in  or  applied  without  the 
assistance  of  the  court. 

The  bill  charged  that  the  number  of  the  shareholders  of  the  company  was 
BO  great,  and  the  rights  and  liabilities  of  such  shareholders  were  so  subject 
to  change  and  fluctuation,  hj  deatb  or  otherwise,  that  it  was  not 
[*628]  ^possible,  without  the  greatest  inconvenience,  to  make  them  parties 
to  the  suit ;  and  that  so  to  do  would  render  it  impossible,  in  fact,  to 
prosecute  the  suit  to  a  hearing,  and  that  all  the  shareholders  had  a  comaioa 
interest  in  having  the  partnership  property  duly  got  in  and  applied,  under  the 
direction  of  the  court,  in  satisfaction  of  the  partnership  debts ;  but  that  the 
plaintiffs  were  advised  that  the  several  parties  after  named  as  defendaots 
were,  under  the  circumstances  after  mentioned,  necessary  parties  to  the  suit 
as  such  defendants ;  and  in  particular  the  plaintiffs  charged  that  Holt,  Pox, 
Marston,  Nicholson,  Nuttall,  Samuel  Waller,  and  Wood,  the  last  appointed 
directors  of  the  company,  and  who  had  now  in  their  possession  or  under  their 
control  the  partnership  property,  or  some  part  of  such  property,  were  neces- 
sary parties  as  defendants  to  the  suit 

The  bill  also  charged  that  John  Hay  ward  and  Thomas  Waller,  two  other 
defendants,  were  the  present  trustees  of  the  company,  and  that  Thomas  Wal-r 
ler  had  recently  been  declared  a  bankrupt,  and  that  some  part  of  the  partner- 
ship property  hod  vested  in  Hayward  and  Thomas  Waller  as  such  trustees, 
and  that  on  that  account  they  were  also  necessary  parties  as  defendants  to 
the  suit ;  and  it  charged  that  Richard  Law,  another  of  the  defendants,  was 
the  duly  appointed  and  registered  and  sole  surviving  public  officer  of  the 
company,  and  was  on  that  account  a  necessary  party  as  a  defendant. 

The  bill  further  charged  that  among  the  several  persons  who  entered  into 
and  became  shareholders  in  the  company,  and  who  were  duly  registered  at  the 
stamp  office  in  London  as  shareholders  in  the  company,  pursuant  to  the  act 
of  7  G.  4,  and  who  were  now  shareholders  therein,  and  appeared  as 
[*629]  such  upon  the  register  *in  the  stamp  office  in  London,  were  the  seve- 
ral persons  following;  George  Aspinall,  John  Briddon,  John  Mellor, 
Richard  Wilding  Bateson,  and  John  Woodhead,  all  of  Liverpool ;  Thomas 
Labery«  John  Swallow,  John  Abrahams,  Thomas  Barge,  John  Jackson, 
Samuel  Bnckleyi  John  Macfarlane,  William  Rawson,  Christopher  Webster, 
James  Backhouse,  Joseph  Leese,  Henry  Bridgeman,  Henry  Pershouse,  Isaao 
Braham,  and  Joseph  Gillham,  all  of  Manehester ;  Robert  Fawkner  and  James 
Lord,  both  of  Salford^  Charles  Axon,  Henry  Hough,  James  Ogden,  and 
Henry  HolUngdrake,  all  of  Stockport;  John  Wych,  Robert  Whittaker,  John 
Kenworthy,  George  Ken  worthy,  William  Swift,  and  James  Oldham,  of  Ash- 
ton-under-Lyne ;  John  Cheetham  and  Joseph  Middteton,  of  Hyde ;  William 
Gammon,  Henry  H,  Cracklow,  Kdwin  Pemberton,  John  HoUiugworth,  and 
James  Smith,  all  of  Birmingham ;  Righard  Shepherd,  of  Warrington ;  aud 


CASES  IN  OHANCBRT.  629 


1840.-.WaUwonh  t.  HoH. 


Thdmas  Beard  Holy,  of  Sheffield ;  and  that  the  several  last-mentioned  share- 
holders aabscribed  for  and  held  a  very  large  nnmber  of  shares  in  the  partner 
ship,  and  that  they  had  not  paid  up  the  full  amount  of  the  calls  due  and  pay- 
able upon  the  several  shares  subscribed  for  and  held  by  them  in  the  compa- 
ny, and  that  considerable  amounts  were  due  from  them  respectively  in  res- 
pect of  such  calls,  and  that  they  were  liable  to  bs  sued,  and  ought  now  to  be 
sued  for  payment  of  the  amounts  so  now  due  and  owing  from  them  re- 
spectively ;  and  that  the  directors  and  trustees  of  the  partnership  insisted  that 
the  several  last  mentioned  shareholders  were  necessary  parties  as  defendants 
to  the  suit,  and  that  the  several  last  mentioned  shareholders  pretended  that 
some  others  of  the  shareholders  in  the  company  had  not  paid  up  their  calls 
and  ought  also  to  be  made  parties  to  the  suit ;  but  the  bill  charged  the  con- 
trary of  such  pretences  to  be  true,  and  that  if  there  were  any 
*other  shareholders  who  had  not  paid  up  their  calls,  the  plaintiffs  [*630] 
were  not  acquainted  with  their  names  or  places  of  residence,  and 
that  the  several  parties  who  shoulcl  allege  that  there  were  such  other  share- 
holders, ought  to  set  forth  their  names  and  residences,  so  as  to  enable  the 
plaintiffs  to  amend  their  bill  by  making  them  parties  thereto,  if  necessary. 

The  bill  further  charged  that  the  several  shareholders  who  were  made  de- 
fendants by  reason  of  their  not  having  paid  up  the  full  amount  of  the  calls 
duenpon  their  several  shares,  or  some  of  such  shareholders  also  pretended 
that  they  were,  under  the  circumstances  before  mentioned,  and  under  the 
present  circumstances  of  the  company,  exonerated  from  paying  t^e  amount 
of  calls  due  upon  their  several  shares ;  but  the  bill  charged  the  contrary,  and 
that  even  if  the  several  defendants  were  exonerated  from  such  payment,  they 
would  nevertheless  by  reason  of  their  having  held  themselves  out  or  allowed 
themselves  to  be  held  out  to  the  public  as  registered  shareholders  or  partners 
therein,  down  to  the  time  of  the  partnership  stopping  payment,  be  personally 
liable  to  the  creditors  of  claimants  upon  the  partnership  for  the  payment 
of  the  partnership  debts ;  and  that  they  had  consequently,  in  any  event,  an 
inlerest  in  the  due  application  of  the  assets  of  the  partnership  amongst  the 
several  creditors  thereof,  and  were  necessary  parties  to  the  suit ;  and  the  bill 
also  charged  that  several  defendants  to  the  bill,  or  some  of  them,  sometimes 
pretended  that  ail  the  partners  or  shareholders  in  the  company  ought  to  be 
made  personally  defendants  to  the  suit,  by  reason  of  their  several  and  distinct 
interests  in  the  surplus  property,  if  any,  of  the  partnership,  after  payment  of 
the  debts  and  liabilities  of  the  partnership ;  whereas  the  bill  charged 
that  it  was  well  known  to  all  *the  defendants,  as  the  fact  was,  that    [*631] 
the  whole  of  the  partnership  assets  of  every  description,  including 
the  8e?eml  sums  now  in  arrear  for  calls  upon  the  shares  of  some  of  the 
shareholders  as  before  mentioned,  was  altogether  insufficient  to  pay  and  sat- 
isfy the  full  amount  of  the  debts  and  liabilities  of  the  partnership  remaining 
<^  payment  and  satisfaction  of  such  debts  and  liabilities  ;  and  that  Holt, 
Fox,  Marston,  Nicholson,  Nuttall,  Samuel  Waller,  Wood,  Hayward,  Tho- 
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mas  Wallefi  and  Law^  the  before  mentiotied  directors,  trostees,  and  public 
officer  of  the  partnership,  ought,  btit  r  fused,  to  set  forth  a  statement  and  ac- 
count of  the  assets  belonging  to  the  partnership  now  in  their  possession  and  an- 
der  their  control,  or  vested  in  them  respectively,  with  the  short  and  material 
description  and  particulars  of  such  assets. 

The  bill  prayed  that  an  account  might  be  taken  of  all  the  property  of  the 
company,  including  such*  several  amounts  as  might  now  be  due  from  the 
shareholders  of  the  company,  or  any  of  them  in  respect  of  unpaid  *  alls  npon 
the  several  shares  held  by  them  respectively ;  and  that  some;  proper  person 
might  be  appointed  to  receive  such  property,  in   uri  ig  the  amonnt  of  such 
UiUpaid  calls ;  and  that  such  receiver  might  be  at  liberty  to  use  tl^  name  of 
the  registered  public  officer,  or  the  name  of  such  other  officer  or  officers,  of 
the  partnership  as  might  be  necessary,  in  any  proceedings,  whether  at  law  or 
otherwise,  for  recovering  or  enforcing  payment  of  the  property,  including  the 
unpaid  calls,  or  any  part  thereof;  and  that  the  defendants,  Holt,  Fox,  Mars- 
ton,  Nicholson,  Nultall,  Samuel  Waller,  Wof  d.  Hay  ward,  Thomas  Waller, 
and  Law,  might  be  decreed  to  deliver  up,  and  to  duly  assign  or  otherwise  as- 
sure to  the  receiver,  all  money *^  ai'd  securities  for  money,  property,  and 
[*632]    effects  whatsoever  of  or  belonging  to  the  *partneri4iip  now  in  their  re- 
spective possession ,  or  under  their  respective  control ;  and  all  deeds,  evi- 
dences of  title,  books,  accounts,  papers,  documents,  and  writings  in  their  respec- 
tive possession  or  |K>wer,  or  in  anywise  relating  thereto ;  and  that  such  parts 
of  the  property  of  the  partnersh  i  as  required  to  be  sold  ni  gfat  be  sold  un- 
der the  direction  of  the  court  i  and  that  all  pf0|jer  parties  might  be  ordered 
to  join  in  such  sale,  and  that  all  proper  directions  might  be  given  for  effectua- 
ting the  same ;  and  that  the  last  named  defendants,  aijd  all  other  the  officers 
and  servants  of  the  company  mieht  be  restrained  by  iiq  unction  from  receiv- 
ing, or  in  any  way  possessing  themselves  of,  or  intermeddling  or  dealing 
with,  the  prq^erty  of  the  portnership,  or  any  part  thereof  now  ontstandingi 
and  from  assigniag  or  parting  with  any  part  thereof  now  in  their  posseasioii 
or  power,  otherwise  than  to  the  rA<  ejver,  or  und«r  the  direclimi  ctf  the  court ; 
and  that  an  account  might  be  taken  of  the  debts  and  liabilities  due  and  owing 
from  the  partner^ip,  or  to  which  the  partnership  was  subject ;  and  that  tl^ 
property  of  the  partnecsbip,  ii  lading  the  aaiount  of  the  impaid  calls,  m^ht 
be  duly  and  properly  applied  towards  payment  and  salisiaction  of  the  seven! 
debji  and  liabilities,  so  fiir  as  the  same  would  extend  for  that  pmrpoae ;  and 
that  all  stich  proper  directions  might  be  given,  and  accounts  taken,  and  in- 
qfiiries  directed*  as  might  be  necessary  for  the  purposes  before  mentioned. 

To  this  bill  the  defendants  George  Aspimill  and  Richard  Wilding  Bateeon 
demurred  for  want  of  equity,  want  of  parties,  and  multifarioasness,  insistii^ 
that  all  the  shareholders  of  the  bank  ought  to  be  parties,  and  that  the  as- 
signees in  bankruptcy  of  Thomas  Waller^  John  Holt,  Samuel  Fox,  William 
Marston,  William  Nnttall,  Samuel  Waller^  and  Nicholas  Price  Wood  ought 
to  be  made  parties. 
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*The  Yice-Chance*!or  having  allowed  the  demurrer,  on  the  ground    [*633] 
of  want  of  equity,  the  plaintiffs  now  appealed  against  his  honor's 
order. 

Mr.  Richards  and  Mr.  RoU^  in  support  of  the  appeal. 

Mr.  Jacobj  Mr.  Wigram  and  Mr.  Sharpe,  in  support  of  the  demurrefj 
contended  that  the  court  could  not,  in  such  a  suit  as  the  present,  give  such 
linuted  relief  as  was  asked  by  the  bill ;  and  they  maintained  that  the  plain- 
tiffs had  DO  right  arbitrarily  to  select  as  defendants,  from  amongst  the 
shareholders  of  the  company,  those  particular  persons  against  whom  this 
suit  was  brought,  and  whose  position,  with  regard  to  the  affairs  of  the 
company,  did  not  differ  from  the  position  of  many  of  the  other  share- 
holders OD  whose  behalf  the  suit  professed  to  be  instituted ;  and  they  sug- 
gested that  the  real  object  of  the  bill  was  to  force  these  particular  persons 
into  certain  terms.  They  submitted  that  either  all  the  shareholders  other 
than  the  two  plaintiffs,  or  else  the  directors  alone  should  have  been  made 
defendants,  and  that  the  necessity  of  bringing  all  the  shareholders  before  the 
court  was  shown  by  the  statement  contained  in  the  bill,  that  the  assets  of 
the  company  were  not  sufficient  to  pay  its  debts ;  the  consequence  of  whicli 
was,  that  all  the  shareholders  must  be  made  to  contribute  to  their  payment. 
They  further  insisted,  that  the  allegations  of  the  bill  were  not  sufficiently 
precise ;  and  tliey  referred  to  Long  v.  Yongef{a)  Walburn  v.  Ingilby^ijb) 
and  Richardson  v.  The  Bank  of  England>{c) 

Mr.  Richards^  in  reply. 

*1841 ;  Jan.  15. — The  Lord  Chancellor  r — The  demurrer  in  [•634] 
this  case  was  allowed  by  the  Tice-Chancellor  for  want  of  equity^[2] 
and  upon  the  ground,  as  I  was  informed  in  the  argument,  that  the  court 
could  not  give  relief  of  the  limited  kind  prayed  by  the  bill ;  but,  upon  this 
appeal,  all  the  grounds  in  support  of  the  demurrer  are  open  to  the  defendants^ 
viz.,  want  of  equity,  want  of  parties,  and  multifariousness.[3]  In  support  of 
the  last,  I  have  not  been  able  to  discover  any  thing.  I  shall,  therefore,  take 
no  further  notice  of  it. 

The  case  stated  by  the  bill,  which  is  filed  by  the  plaintiffs  on  behalf  of 
themselves  and  all  other  the  shareholders  and  partners  of  the  banking  com- 
pany called  the  Imperial  Bank  of  England,  except  those  who  are  made  de- 
fendants, is  shortly  this :  that  they  are  shareholders,  and  have  paid  all  the 
calls  made,  which  amonnt  to  161.  per  share ;  that  the  business  of  the  com* 
pany  has  been  suspended  since  1839,  but  that  it  has  not  been  dissolved ;  that 

(fl)  9  Sim.  369.  (6)  1  Mylne  &  Keen,  6L    [S.  C.  Coop.  Sel.  Ca&  27(K| 

(r)  Mylne  &  Craig,  165. 

[3]  Tlie  Editor  bas  not  met  with  any  report  of  the  case  when  before  the  Yice-Chaocell'OR. 

[3]  Strictly  and  correctly  tpeaking  there  was  here  not  an  appeal,  bat  a  rehearing  of  the  eaasv 
before  a  superior  jadge  of  the  same  court,  and  therefore  the  Chanoellor  might  say,  that  *'  all  the 
grooods  hi  support  of  the  demarrer  are  open  to  the  defendants."  But  had  the  application  been  to* 
a  hither  and  distinct  tribunal,  it  would  be  a  question  whelhei  the  court  ad  qvam  could  act  upon 
soy  matter  not  diMnssed  beforei  and  adjudicated  npon,  by  the  court  a  ipiiu. 
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large  debts  are  due  by  the  company,  for  which  they  and  the  other  sharehoU 
ders  are  liable,  and  that  there  are  considerable  assets  in  the  hands  of  the  di- 
rectors  and  trustees,  though  not  equal  to  the  debts ;  that  all  the  directorsf 
except  one,  have  become  bankrupts,  and  have  thereby,  by  their  regulfAions, 
become  incapable  of  acting,  and  that  the  trustees  refuse  to  act ;  and  that  tbe 
other  defendants  are  the  only  shareholders  who  have  not  paid  their  calls  ; 
and  it  therefore  prays  for  the  assistance  of  this  court  to  relieve  them  from 
this  difficulty,  by  causing  the  assets  of  the  company  to  be  realized,  and  the 
debts  to  be  paid ;  and  for  this  purpose  a  receiver  may  be  appointed*  and  BVh 
thorized  to  sue  for  calls  unpaid,  and  other  debts  doe  to  the  company,  in  th& 
name  of  the  registered  officer  under  the  7  G.  4,  c.  46,  who  is  one  of  the  de- 
fendants. 
[*636]        *Wheu  it  is  said  that  the  court  cannot  give  relief  of  this  limited 
kind,  it  is,  I  presume,  meant,  that  the  bill  ought  to  have  prayed  ft 
dissolution,  and  a  final  winding  up  of  the  affairs  of  the  company.[4]    How 
far  this  court  will  interfere  between  partners,  except  in  cases  of  dissolution, 
has  been  the  subject  of  much  difference  of  opinion,  upon  which  it  is  not  my 
purpose  to  say  any  thing  beyond  what  is  necessary  for  the  decision  of  this 
case;  but  there  are  strong  auihorities  for  hilding  that  to  a  bill  praying  a  dis- 
solution all  the  partners  must  be  parties  ;[5]  and  this  bill  alleges  that  they  are 
so  numerous  as  to  make  that  impossible.    The  result,  therefore,  of  these  two 
rules  would  be, — the  one  binding  the  court  to  withhold  its  jurisdiction  ex- 
cept upon  bills  praying  a  dissolution,  and  the  other  requiring  that  all  the 
partners  should  be  parties  to  a  bill  praying  it ; — that  the  door  of  this  court 
would  be  shut  in  all  cases  in  which  the  partners  or  stiareholders  are  too  nu- 
merous to  be  made  parties,  which  in  the  present  state  of  the  transactions  of 
mankind,  would  be  an  absolute  denial  of  justice  to  a  large  portion  of  the  suIh 
jecis  of  the  realm,  in  some  of  the  most  important  of  their  ail'airs.    This  result 
is  quite  sufficient  to  show  that  such  cannot  be  the  law ;  for,  as  I  have  said 

[4]  On  a  moUcm  for  an  fasjaDCtion  and  reeeirer,  by  one  partner  afainfC  hb  eopartaer,  Loid  Lasf  • 
dale,  M.  R.  said :  •*  Tbe  plaintiff  ie  not  entitled  to  the  order  for  which  he  aal^s,  anieas  he  haa  ahow» 
that  he  had  a  right  to  divolve  the  partnenfaip,  by  notiee  under  tbe  deed,  or  htt  ahown  facu  which 
if  epproved  at  the  hearing,  wonld  entitle  him  to  a  decree  for  a  dinoltttion."  But  there  being  eoch 
faetSi  the  motion  was  granted.    Smith  ▼.  Jey9$,  4  Beav.  503. 

[5]  <*  l^hat  the  plaintiff  asks  by  hie  bill  ie  in  fact  a  dteiolation  of  tbe  company.  AUfami^  the 
company  has  twpcnded  ita  bneineai,  it  iaatiU  a  company :  and  it.ie  new  to  me  that,  wfacia  a  die* 
eolation  la  asked,  it  can  be  had  in  the  abeence  of  any  of  tbe  niembei&"  Shadwell,  V.  C  Abrmka^ 
▼.  /fAney,  (Not.  1843,)  13  Sim.  581.  But  in  a  little  later  case,  (Jan.  1844,)  Lord  Langdale 
eaid :  '*  At  one  time,  the  coart  woold  not  entertain  a  suit  between  parties  in  relation  to  partnership 
tFsnsaetions  except  upon  a  bill  to  wind  up  the  partneiahip.  That  is  not  now  the  rule  of  the  court ; 
for  I  think,  and  the  cases  which  have  been  referred  to  corroborate  that  view,  thst  the  court  will, 
as  between  partners,  entertain  a  bill  to  settle  a  question  which  may  arise  between  them,  witboot 
proceeding  to  wind  up  the  concerns  and  afiairs  of  the  partnership  "  Riehardmn  ▼.  Haating9,  7 
Bear.  307  ;  and  see  S.  C.  id.  328 ;  9  Sim.  609,  n.  1  ;  1  Story's  Eq.  f  671.  The  coart  onifht  to 
interfere  between  partners  wherever  the  act  complained  of  is  one  that  tends  to  the  destmction  of 
the  partnership  property,  althoogb  a  dissolntion  be  not  prayed  for.  MiU$  ▼.  Tkomas,  9  Sim.  606. 
Fmrihffme  t.  WesUm,  3  Hare,  367,  391. 
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uptNi  Other  occasioDs,(a)  1  think  it  the  daty  of  this  court  to  adapt  its  practice 
•ad  course  of  proceeding  to  the  existing  state  of  society,  and  not  by  too  strict 
an  adherence  to  forms  and  rules,  established  under  different  circumstances, 
to  decline  to  administer  justice,  and  to  enforce  rights  for  which  there  is  no 
other  remedy.  This  has  always  been  the  principle  of  this  court,  though  not 
at  all  tloies  sufficiently  attended  to.  It  is  the  ground  upon  which  the  court 
has,  in  many  cases,  dispensed  with  the  presence  of  parties  who 
would,  'according  to  the  general  practice,  have  been  necessary  [*636] 
parties.[6] 

In  Cockburn  v.  ThompsonXh)  Lord  Eldon  says,  "  A  general  rule,  establish- 
ed for  the  convenient  administration  of  justice,  must  not  he  adhered  to  in 
cases  in  which,  consistently  with  practical  convenience,  it  is  incapable  of  ap- 
plication ;"  and  again,  <<  The  difficulty  must  be  overcome  upon  this  principle, 
that  it  is  better  to  go  as  far  a<  possible  towards  justice  than  to  deny  it 
altogether."  If,  therefore,  it  were  necessary  to  go  much  further  than  it  is,  in 
opposition  to  some  highly  sanctioned  opinions,  in  order  to  open  the  door  of 
justice  in  this  court  to  ihose  who  cannot  obtain  it  elsewhere,  I  should  not 

(«)  See  Mart  ▼.  Malachy,  1  Mylne  &  Craig,  559 ;  Taylor  ▼.  Salmon^  4  Mylne  Sl  Craig,  134. 
[h)  16  Vee.  331,  tee  pp.  326,  329 

[6]  Id  e  later  ca«e,  (Feb.  1844,)  whieh  arote  apon  a  deroarrer  to  a  bill  for  want  of  partiee,  Lord 
Laofdale,  M.  R.,  said :  <'  All  easea  of  ihU  kind  are  attended  with  aone  def tee  of  dlffiealty,  and 
(be  eonduaicMi  to  be  arriTed  at  dependa  on  rather  nioe  ciranmatancea.    The  argumeota  in  iiupport 
e(  a  demurrer  of  this  kind  have  generally  a  very  itrong  Ibnndation,  because  cases  of  this  kind  al- 
ways doTiate  from  two  old  and  general  rules  of  the  court ;  one  is,  that  all  persons  interosted  in  the 
sobject  matter  of  the  litigation  ought  to  be  parties ;  the  other  b,  that  the  court  endeaTora  to  do 
romplete  Justice  In  every  case,  so  that  the  matten  involTed  in  the  suit  may  not -be  left  open  to  fn- 
tars  litigatioD.    Now  the  present  bill  is,  to  a  certain  extent,  a  departure  from  both  these  rolesi  be- 
eaase  it  is  proposed  to  be  prosecuted  in  the  abience  of  parties  interested  in  the  suit ;  and  it  also  pro- 
pose thai  the  sums  to  be  recovered  should  be  left  at  their  disposal  if  ttiey  can  agree,  and  If  not, 
then  that  they  may  be  left  for  future  litigation.     However,  exceptions  to  the  two  rules  which  I 
have  itated,  have  at  all  times  been  sanctioned.    I  recollect  a  traatise,  in  which  one  of  the  chapten 
was  headed, '  In  what  cases  neceisary  parties  a»j  be  diapanaed  with.'    The  aainmption  that  ne- 
ecsHty  conid  admtt  of  any  qualification  may  seem  to  imply  that  exceptions  to  the  ordinary  rule 
were  admilted  with  difficulty.     It  has  however  become  neceasary  to  extend  the  cases  of  exoeption, 
■0  as  to  keep  pace  with  the  progreas  and  complications  of  the  transactrons  of  mankind ;  and  every 
body  who  reads  what  Lord  Cottenham  has  said  on  more  than  one  oecaaion,  ronst  be  perfectly  sat* 
isfied  with  the  justice  of  his  observation,  and  see  how  neceisa<y  it  is  for  this  conrt,  acting  always 
vithin  tiie  limits  of  its  jurisdicUon,  by  an  application  of  its  powera  so  neceitsary  for  the  administra- 
tion of  justice,  to  adapt  its  forms  of  proceeding  to  the  altered  circumstances  of  society  in  our  own 
times,  and  modify  its  rules  so  as  to  meat  the  changes  of  circumstances  under  whieh  it  is,  at  the 
pment  day,  called  upon  to  administer  justice.    In  no  claaa  of  cases  has  the  extension  been  mora 
frequent  than  in  caaes  like  the  preeent."    Rkk^dmm  v.  Ha9tmg$,  7  Beav.  326,  cited  and  stated 
lafr«,  a  7.    "  Lord  Cottenham  in  Attwood  ▼.  Smiih,  [not  raported,J  after  saying  that  the  right 
eaaias  was  to  bring  all  parties  before  the  court,  obaerved,  that  couru  of  justice  are  bound  to  have 
regard  to  the  mode  in  which  the  affairs  of  mankind  are  conducted  ;  and  when,  in  consequence  of 
the  mode  of  dealing,  it  would  be  impoasible  to  work  out  Jottlce  if  the  mta  requiring  all  penons  to 
be  present  were  not  departed  from,  it  must  be  relaxed  rather  than  be  allawed  to  stand  as  an  ob- 
MrecUon  to  justice."    Wigram,  V.  C.  HoUand  ?.  ^air«r,  3  Ilare,  74     Fo9i  v.  Hta-bottU,  2  Hare, 
499.    2  Sim.  387|  II.  L 
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shrink  from  the  responsibility  of  doing  so ;  but,  in  this  particular  case,  not- 
withstanding the  opinions  to  which  1  have  referred,  it  will  be  found  that 
there  is  much  more  of  authority  in  support  of  the  equity  claimed  by  this  bill 
than  there  is  against  it. 

It  is  true  that  the  bill  does  not  pray  for  a  dissolution,  and  that  it  states  the 
company  to  be  still  subsisting ;  but  it  does  not  pray  for  an  account  of  part- 
nership dealings  and  transactions,  for  the  purpose  of  obtaining  the  share  of 
profits  due  to  the  plaintiffs,  which  seems  to  be  the  case  contemplated  in  the 
opinions  to  which  I  have  referred  ;  but  its  object  is  to  have  the  common  as- 
sets reali2sed  and  applied  to  their  legitimate  purpose,  in  order  that  the  plain- 
tiffs may  be  relieved  from  the  responsibility  to  which  they  are  exposed,  and 
which  is  contrary  to  the  provisions  of  their  common  contract,  and  to  every 
principle  of  justice.    But  whether  the  interest  of  the  plaintiffs  in  right  of 
which  they  sue  arises  from  such  responsibility  or  from  any  other 
.[*637]    cause  cannot  *be  material;  the  question  being,  whether  some  part- 
ners, having  an  interest  in  the  application  of  the  partnership  pro- 
perty, are  entitled,  on  behalf  of  themselves  and  the  other  partners,  except  the 
defendants,  to  sue  such  remaining  partners  in  this  court  for  that  purpose, 
pending  the  subsistence  of  the  partnership;  and  if  it  shall  appear  that  such  a 
suit  may  be  maintained  by  some  partners  on  behalf  of  themselves  and  others 
similarly  circumstanced  against  other  persons,  whether  trustees  and  agents 
for  the  company  or  strangers  being  possessed  of  property  of  the  company, 
it  may  be  asked  why  the  same  right  of  suit  should  not  exist  when  the  party 
in  possession  of  such  property  happens  also  to  be  a  partner  or  shareholder  ? 
In  ChanceyY,  May^{a)\\\e  defendants  were  partners.    In  the  Widows^ 
CfUfe,  before  Lord  Thurlow,  cited  by  Lord  Eldon,(6)  the  bill  was  on  behalf 
of  the  plaintiffs  and  all  others  in  the  same  interest,  and  sought  to  provide 
funds  for  u  subsisting  establishment.    In  Knowles  v.  Houghton^  11th  July, 
1805,  reported  in  yesey,(c)  but  more  fully  in  Collyer  on  the  Law  of  Partner- 
ship,(c()  the  bill  prayed  an  account  of  partnership  transactions,  and  that  the 
partnership  might  be  established  ;  and  the  decree  directed  an  account  of  the 
brokerage  business,  and  to  ascertain  what,  if  any  thing,  was  due  to  the  plain- 
tiff in  respect  thereof;  and  the  master  was  to  inquire  whether  the  partnership 
between  the  plaintiff  and  the  defendant  had  at  any  time,  and  when,  been  dis- 
solved  ;  showing  that  the  court  did  not  consider  the  dissolution  of  the  part- 
nership as  a  preliminary  necessary  before  directing  the  account.     In 
[*638]     Cockbum  v.   ThompsoUj^e)  the  bill  prayed  a  dissolution;  *but  it 
was  filed  by  certain  proprietors  on  behalf  of  themselves  and  others, 
and  Lord  Eldon  overruled  the  objection  that  the  others  were  not  parties.    In 
Hicheiis  v.  Congreve^[g)  the  bill  was  on  behalf  of  the  plaintiff  and  the  other 
shareholders,  against  certain  shareholders  who  were  also  directors,  not  pray- 
ing a  dissolution,  but  seeking  only  the  repayment  to  the  company  of  certain 

«Pree.  Cb.  593.  (&)  17  Vtm,  15.  (e)  11  Vm.  168. 

(tf)  P.  198,  Sd.edift.  (t)  16  Vei.  331.  {g)  4  Rue.  563. 
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foods  alleged  to  have  been  ioiproperly  abstracted  from  the  partnership  pro- 
perty by  the  defendants ;  and  Sir  Anthony  Hart  overruled  a  demurrer,  and 
his  decision  was  affirmed  by  Lord  L3rndhur8t.  In  WdUbum  t.  IngUbyy{a) 
the  bill  did  not  pray  a  dissolution  of  partnership,  and  Lord  Brougham,  in  al- 
loviog  the  demurrer  upon  other  grounds,  stated  that  it  could  not  be  support- 
ed upon  the  ground  of  want  of  imrties,  because  a  dissolution  was  not  prayed. 

In  Taylor  v.  SalmonJ{]b)  the  suit  was  by  some  shareholders,  on  behalf  of 
themselves  and  others,  against  Salmon,  also  a  shareholder,  to  recover  proper- 
ty claimed  by  the  company,  which  he  had  appropriated  to  himself;  and  the 
Vice-Chancellor  decreed  for  the  plaintiff,  which  was  affirmed  on  appeal.  The 
bill  did  not  pray  a  dissolution,  and  the  company  was  a  subsisting  and  con- 
tinuing partnership.  That  case  and  Hicheiis  v.  Corigreve  differ  from  the 
present  in  this  only,  that  in  those  cases  the  partnerships  were  flourishing 
aod  likely  to  continue,  whereas  in  the  present,  though  not  dissolved,  it  is  un- 
able to  carry  on  the  purposes  for  which  it  was  formed,  an  inability  to  be  at- 
tributed in  part  to  the  withholding  that  property  which  this  bill  seeks  to  re- 
cover. So  far  this  case  approximates  to  those  in  which  the  partner- 
ship has  been  dissolved  ;  as  to  which  it  is  'admitted  that  this  court  [*639] 
exercises  its  jurisdiction.  This  case  also  differs  from  the  two  last 
mentioned  cases  in  this,  that  the  difficulty  in  which  the  plaintifls  are  placed, 
and  the  consequent  necessity  for  the  assistance  of  this  court,  is  greater  in  this 
ease ; — no  reason,  certainly,  for  withholding  that  assistance* 

How  far  the  principle  upon  which  these  cases  have  proceeded  is  consistent 
with  the  doctrine  in  Loscombe  v.  RusselU{c)  "  that  in  occasional  breaches 
of  contract  between  partners,  when  they  are  not  of  so  grievous  a  nature  as 
to  make  it  impossible  that  the  partnership  should  continue,  the  court  stands 
neuter,"  will  be  to  be  considered  if  the  case  should  arise.  It  is  not  necessary 
to  express  any  opinion  as  to  that  in  the  present  cas6 ;  but  it  may  be  suggested 
that  the  supposed  rule  that  the  court  will  not  direct  an  account  of  partner- 
ship dealings  and  transactions,  except  as  consequent  upon  a  dissolutioui 
though  true  in  some  cases,  and  to  a  certain  extent,  has  been  supposed  to  be 
more  generally  applicable  than  it  is  upon  authority,  or  ought  to  be  upon 
principle.  It  is,  however,  certain  that  this  supposed  rule  is  directly  opposed 
to  the  decision  of  Sir  J.  Leach  in  Harrison  v.  Armitagejl^d)  and  Richards 
T.  Davies,{e) 

Having  referred  to  so  many  cases  in  which  suits  similar  to  the  present 
have  been  maintained  by  some  partners  on  behalf  of  themselves  and  others, 
it  is  scarcely  necessary  to  say  any  thing  as  to  the  objection  for  want  of  par- 
ties :  and  as  to  the  assignees  of  those  shareholders  who  have  become  bank- 
rupts, those  assignees  are  now  shareholders  in  their  places,  for  the 
purpose  of  any  interest  they  have  in  the  property  of  the  ^company ;    [*640J 

(«)  1  My!ii0  6l  Keen.  61.    [S.  C.  Coop.  Sel.  Ca&  970.]  (&)  4  Mylne  &  Craig,  134. 

(e)  4  Sim.  8,  lee  p.  11.  (4)  4  MaU.  14X  (c)  2  Riw.  4t  Mylne,  347. 
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and,  as  stieh,  are  iuciaded  ia  the  number  of  those  on  whose  behalf  the  suit 
is  instituted.  A  similar  objection  was  raised  and  overruled  in  Taylor  v» 
Salfiionj  as  to  the  shares  of  Salmon* 

Upon  the  authority  of  the  cases  to  which  I  have  referred,  and  of  the  prin- 
ciple to  which  I  have  alluded,  if  it  be  necessary  to  resort  to  it,  I  am  of  opi- 
nion that  the  demurrer  cannot  he  supported  j  and  that  the  usual  order,  over- 
ruling a  deraurreTi  must  be  substituted  for  that  pronounced  by  the  Vice- 
Chancellor.[7J 

[7]  B^  Uie  ralet  of  a  club,  tbe  banken  were  tloa«  euthork^d  to  reeeive  money  on  aeeoani  of 
the  elahi     Some  of  the  membera  subecribedi  and  purebiuwd  the  furniture,  which  by  deed  execated 
by  the  subecribera  was  veeted  in  the  plaiotiflT,  in  truet  to  repay  the  amount  aubscrrbed,  and  to  pay 
the  anrplns  to  the  committee  for  the  benefit  of  tbe  club.    The  club  becoming  embarmeeed  wae 
afterwarde  dinol?ed,  and  the  oooimittee  were  anthorited  to  wind  up  the  aff«i».    Maatkifa  ma4 
Emiy  two  of  the  committee,  eold  the  famiture,  and  alone  received  the  prodaoei  tofethor  wUh 
.other  general  aneta  of  the  dub.    A  bill  waa  filed  by  the  plaintiff  on  behalf  &,€.,  againai  Hiudiags 
and  £mly,  and  another  member  of  the  club,  to  recover  the  moueys  io4he  hands  of  H.  and  C  and 
praying  that  the  furniture  money  might  be  paid  to  the  plaintiff  on  the  trnetf  of  tbe  deed,  or  other- 
wiee  aa  the  court  might  direct,  and  that  the  general  aeoets  recovered  night  be  paid  to  the  baakeia 
or  otherwiee,  &«.    Ok  dtmnrrer  it  wae  held  that  tbe  bill  waa  not  defeetHra  for  want  of  partMa.  and 
thai  neither  the  other  partiee  to  tbe  deed,  nor  tbe  other  members  of  the  club  were  necessary  partiea. 
I^rd  Langdale,  M.  R.  "it  was  at  one  time  supposed  that  iu  consequence  of  the  general  rule  that 
complete  justice  must  be  done  with  reayeci  to  the  subject  matter,  the  court  could  not,  and  wonld 
pot,  interfere  at  all  as  between  partners,  nnless  the  partnership  was  to  ba  dissolted  and  finally 
wound  np  and  settled ;  and  there  are  several  conflicting  cases  in  the  books  on  that  sabfect,  difl^reot 
judges  having  entertained  very  strong  opinions  and  very  different  views  on  that  qucatioa.     I  no* 
Juiced  on  the  former  occasion,  [Mup.  u.  5,j  that  it  now  appears  very  clear  that  there  is  no  aoch 
l-ule.    It  has  been  decided  that  iu  a  coutinuiog  partnership,  if  a  few  have  an  iuterest  in  a  pvti* 
^alar  subject  adverse  to  all  the  rest,  aud  claim  for  themselves  the  beneflt  of  that  interest,  a  bill 
laay  be  filed  against  those  few  by  cue  or  more  partners  on  behalf  of  tbenselvea  and  all  the  rest. 
That  is  a  remarkable  instance  of  a  esse  where  all  pefsons  interested  are  not  brooght  befoie  the 
court :  however,  it  is  not  much  more  remarkable  than  tlie  cases  where  one  creditor,  or  one  legs- 
ie«  is  permitted  to  sue  ou  behalf  of  himself  and  many  other  persons,  and  some  other  similar  emme». 
The  court  has  even  gone  to  this  extent ;  in  the  case  of  an  Insolvent  partnership  not  formal  y 
dissolved  it  has  permitted  a  bill  to  be  filed  by  one  or  more  on  behalf  of  the  rest  against  the  go* 
irerning  body,  to  have  the  assets  collected,  and  applied,  as  far  as  they  wonld  go,  towarda  the  dis- 
charge of  the  debts;  and  that  without  seeking  to  oscertaiu  the  rigbu  aud  liabilities  of  tbe  parties 
between  themselves,  and  cousequeully  leaviug  litigation  as  between  those  parties  entirely  opeu 
after  the  debts  have  been  paid  :  that  is,  it  has  saociiooed  a  suit  which  sought  nothing  but  to  com* 
|>el  a  satisfaction,  pro  imnto,  of  the  partnership  debts,  as  far  as  the  deficient  assets  would  esioad« 
and  then  leave  all  the  members  of  the  partnership  exposed  to  such  litigation  as  the  nasatasfied 
jereditors  might  cheese  tu  adopt  for  the  recovery  of  the  remainder  of  their  debts ;  and  also  leave 
the  partners  liable,  as  amongst  themselves,  to  such  suits  for  contribution  as  ihe  particular  cirenm- 
stances  of  the  case  might  render  necessary.    In  this  case  it  is  alleged  that  the  two  defendants 
Hastings  snd  Emly,  have  possessed  themselves  of  property  belongiug  to  this  elub,  which  1  sauSl 
Consider  as  a  partnership ;  that  one  of  the  sums,  namely,  the  fnrnitnre  money,  is  subject  to  a  pe* 
ottliar  trust,  and  the  other  moneys  are  general  assets  of  the  partnerahip.    They  have  pnesrssnil 
Ib^mselves  of  these  sums  of  money,  and  refuse  to  account  for  them.    This  bill  deairea  to  rucover 
ihem,  not  for  the  purpose  of  distriboiiou  by  the  court  through  the  meana  of  this  suit,  bnt  for  tlia 
purpose  of  bringing  them  within  the  control  of  the  governing  body  of  the  partnership,  in  order 
that  they  may  be  applied  under  their  control,  according  to  the  rights  of  the  partiea.    That  seems 
to  me  to  be  the  nature  of  the  bill.    Can  that  be  done  7    The  plaintiff  and  all  the  othsr  mtiiibai% 
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•Wordsworth  v.  Wood.  [*641] 

1839 :  June  S6 ;  Jaly  5,  6 ;  December  4. 

A  tcflUtor,  after  dispodng  of  cerUio  property,  gave  to  hie  wife,  for  her  life  on!y»  all  hie  remaining 
esutea,  and  then  proceeded  in  the  following  worda : — "  Aa  alao  I  leave,  give,  and  beqoeath  tb 
my  said  dear  wife  all  my  capital  in  trade,  with  the  three  qaartert  of  the  profile  arisiog  therol 
fram,  for  her  life ;  but  nevertheleoi  in  tmat,  at  her  death,  for  my  then  aurviving  children,  share 
and  ahare  alike ;  independent  of  the  rental  of  my  aaid  eetatea  which  I  give  and  bequeath  to  my 
aurviving  female  children,  to  be  paid  to  them  aa  follows,  by  my  executor  J.  C.  W.,  or  his  heirs 
or  aaaigtia,"  dec  The  testator  then,  after  directbig  his  executor  to  pay  such  rents  at  ceitain 
particolar  times,  proceeded  thos:^'*  On  the  decease  of  any  of  the  children,  shonld  they  die 
withoat  isaae  Uwfotly  begotten,  that  share  to  fall  to  the  rest,  and  so  on  to  the  last  female  child ; 
but  shoold  they  marry  and  have  children,  then  their  share  to  go  to  the  said  child  or  children, 
and  ftofD  the  last  female  child  to  the  males  of  my  body  lawfully  begotten,  with  the  same  restric- 
tions aa  bcfefe  expressed,  and  to  the  heirs  and  assigns  ai  the  last  of  them.  But  be  it  remember- 
ed,  thai  my  daughter  Mra.  fitisa  J.  ia  exempt  from  any  benefit  arising  from  this  will,  the  said 
MfSi  J.  having  had  her  abara  of  my  property  at  her  marriage." 

Cue  ef  the  daughters,  having  anrvived  the  teatator,  married,  and  afterwards  died,  in  the  lifetime  of 
bis  widow,  leaving  childreii^  Held,  that  soch  children  did  not  become  entitled  to  their  mother's 
share. 

The  will  of  Joseph  Wood,  dated  the  23d  of  October,  1827|  after  disposing 
of  certain  particular  parts  of  his  property,  proceeded  in  the  following  words : — 

except  these  two  defendanta,  oraat  have  an  interest  in  having  the  money,  which  the  demnmr 

admits  to  be  in  the  defe&ant'a  poasaasinn,  brooght  within  the  control  of  the  club ;  that  ia  the 

eannioB  intcrtat  of  all.    How  this  money  when  it  ia  brought  within  the  control  of  the  club,  ought 

te  be  applied  ia  another  matter.    To  ask  to  recover  it  and  place  it  within  the  control  of  the  club, 

aod  leave  It  there  aobject  to  litigation,  is  asking  no  more  than  was  done  in  the  case  of  Wallwortk 

V.  Half,  where  matlera  were  thoa  left    If  then,  it  is  for  the  common  benefit  of  all,  except  the 

-two  defendants,  that  those  fnnda  alionid  be  leoovered,  why  should  it  not  be  done?    It  is  said  that 

this  is  a  eaae  ef  diasolutioa.    Very  tme ;  and  this  shows  that  there  ought  to  be  a  winding  up  and 

a  final  aettleinent    Bat  how  is  it  with  a  partnership  after  a  dissolution,  and  before  the  aflTairs  of 

the  paitnerriiip  are  wound  np7    The  mutual  connection  between  the  partnera  is  not  dissolved 

with  the  disBolntion  of  the  partnenhip,  because  it  must  continue  for  the  purpose  of  collecthig  the 

aasia  and  winding  op  the  partnership ;  and  until  these  malten  are  all  eloaed,  there  is  a  quoH 

partaeiriiip,  a  mutual  interest  between  the  pertiea.    In  the  preaent  state  of  the  record  the  qoeo- 

tioB  is,  whether  the  defendanta  are  to  answer.    I  cannot  determine  at  this  time  whether,  in  con- 

se«iQeoce  of  what  may  appear  in  the  anawer,  it  may  not  hereafter  be  absolutely  necessary  to  make 

tbe  parties  referred  to  and  other  persdhs  parties.    Taking  the  statementa  of  the  bill  as  they  now 

stand  admitted  by  the  denrarrer,  it  doea  not  appear  to  me  that  I  ought  to  allow  the  present  d»- 

niDner ;  hot  overruling  it,  I  beg  to  have  it  clearly  understood,  that  it  may  appear  hereafter 

that  it  la  quite  neeeasary  not  only  to  make  the  persona  now  pointed  out,  but  other  persona 

parties;  for  after  thia  demurrer  ia  overruled,  the  defendants  may  still  raise  the  same  objec* 

tioB  in  their  answer."    Riehardton  r.  Ha$ting9,  7  Beav.  333 ;  S.  C.  id.  301 ;  strp.  n.  6.    Aa 

to  the  general  role  requiring  all  partiea  in  interest  to  be  parties  to  the  suit,  see  3fisre  v.  JIfa* 

fecJ^,  1  Myl.  dt  Gr.  55S» ;  BayUy  v.  BeH,  I  Rom.  dt  M.  659  ;  Hoxie  v.  Carr,  1  Sumn.  173 ; 

JisUelt  V.  H^ktU  3  Fkige,  IS,  19  ;  JhwUf  v.  Cramtr,  4  CV>w.  73i) ;  Evans  v.  Stokes,  1  Keen, 

34;  Faary  v.  Siepksnmm,  1  Beev.  43 ;  Buydon  v.  BsU,  1  Bt- av.  343,  and  n.  1,  ibid ;  BrooJ^t  v. 

ftaart,  id.  513 ;  Baimhrklge  v.  Barton,  3  Beav.  539 ;  Baldwin  v.  Lawrence,  3  Sim.  &  8tu.  19, 

96>  a.  1 ;  Biam  ▼.  Agm,  1  8im.  44,  and  n.  1,  ibid ;  Lmory  v.  FuUon,  9  Sim.  114,  and  n.  1,  ibid  ; 

Mamglf  V.  Ormud  CalUar  Uoek  Co^  10  Sim.  541  ;  Perry  v.  Kaott,  4  Beav.  179  ;  Eadee  v.  Bar* 

fii,  I  Yo.  ib  CoU.  C.  C.  930 ;  WmrdeU  v.  ClaxUfn,  id.  365 ;  Hawkins  j.  Hawkins,  I  Hare,  543 1 


641  CASES  IN  CHANCERY. 


]839^Wonkworth  ▼.  Wood. 


**  And  now  I  do  give  and  bequeath  to  my  dear  wife  Mary  Wood,  in  trust  for 
her  life  only,  all  my  remaining  estatesi  freeholds,  leaseholds,  ground  rents,  and 
reversions,  rent  charges,  plate,  linen,  and  the  household  furniture  in  the 
houses  at  Westminster  and  Park  House,  parish  of  Hayes,  county  of  Middle- 
sex, with  the  pictures,  and  any  particular  article  she  may  be  desirous  of  from 
my  estates  in  Devonshire ;  as  also  I  leave,  give,  and  tiequeath  to  my  said 
dear  wife  all  my  capital  in  trade,  with  the  three  quarters  of  the  profits  arising 
therefrom,  for  her  life,  but  nevertheless  in  trust,  at  her  death,  for  ray  then 
surviving  children,  share  and  share  alike;  independent  of  the  rental  of  my 
said  estates,  which  I  give  and  bequeath  to  my  surviving  female  children,  to 
be  paid  them  as  follows  by  my  executor,  Joseph  Carter  Wood,  or  his  heirs  or 
assigns  ;  that  is  to  say,  the  whole  rents  and  produce,  share  and  share  alike, 
of  all  such  freehold,  leasehold,  ground  rents,  and  reversions,  rent  charges, 

plate,  and  household  furniture,  as  before  mentioned ;  but  to  have  no 
[*642]    ))Ower  to  sell,  mortgage,  or  in  *any  way  whatsoever  to  incumber  the 

same  ;  on  the  contrary,  the  rents  of  which  I  direct  may  be  received 
from  my  executor  Joseph  Carter  Wood,  and  paid  by  him  to  them  one  month 
after  each  quarter  day,  that  is  to  say,  on  the  25th  day  of  January,  the  25th 
day  of  April,  the  24th  of  July,  and  29th  of  October  in  each  year ;  so  carrying 
the  balance  forward  to  the  next  quarter.  On  the  decease  of  any  of  the  child- 
ren, should  they  die  without  issue  lawfully  begotten,  that  share  to  fall  to  the 
rest,  and  so  on  to  the  last  female  child  ;  but  should  tifly  marry  and  have 
children,  then  their  share  to  go  to  the  said  child  or  children,  and  from  the 
last  female  child  to  the  males  of  my  body  lawfully  begotten,  with  the  same 
restrictions,  as  before  expressed,  and  to  the  heirs  and  assigns  of  the  last  of 
them.  But  be  it  remembered,  that  my  daughter  Mrs.  Eliza  Johnstone  is  ex- 
empt  from  any  benefit  arising  from  this  will,  the  said  Mrs.  Johnstone  having 
had  her  share  of  my  property  at  her  marriage,  namely,  an  annuity  of  20oZ 
per  annum,  which  I  do  hereby  likewise  provide  for  to  be  paid  quarterly  from 
my  share  of  three  quarters  of  the  profits  of  the  Westminster  brewery ;  but  I 
should  recommend  my  executors  to  make  a  sinking  fund,  immediately  after 
my  death,  to  raise  a  sum  of  4000/.,  which,  when  raised,  I  desire  may  be  paid 
to  Capt.  Hope  Johnstone,  and  so  redeem  the  annuity,  that  the  estate  may  tie 
free  to  fulfil  my  desires  and  requests  in  this  my  last  will  and  testament  coa- 
tained." 

The  testator  made  a  codicil  to  his  will  in  the  following  words : '<  And  be 

it  understood,  the  horses  requested  to  be  sold  in  Devonshire  does  not  include 


ttohvrU  T.  Matekumt,  id.  549  ;  HMmnd  ▼.  Bdter,  3  Hai«,  68.  When  diipeiiMd  wiUi ;  Wmlkmm 
T.  IngUhy,  1  Myl.  &  K.  77 ;  WMttdcU  ▼.  Vtm  Rtmttelaer,  1  Jofaiii.  Ch.  Rep.  349 ;  Skmiiiewmtk 
Y.  Howwrik,  ante,  495 ;  HMeit  y.  HalUtt,  uhi  tup ;  Wmkeman  r.  Orover,  4  Pteige.  93 ;  Mhrritom 
V.  Urann,  I  Story's  Rep.  64 ;  Harvey  r.  Harvey,  4  Beav.  915,  990 ;  Bmdee  r.  HarrU,  %ki  w^ ; 
Blain  ▼.  Agar,  9  Sim.  289.  At  to  bill  on  behalf  of  plaintiff  and  othen,  aee  Tayhr  t.  S^mam] 
note,  142,  aod  caMt  cited  n.  1,  ibid ;  Milligan  r.  MitekeU,  3  Myl.  &  Cr.  84 ;  Duu  t.  BaackaaJ, 
10  Paige,  447 ;  Harvey  ▼.  Harvey,  ubi  evp. ;  Baldwin  r.  Lawremee,  9  Sim.  6s,  Stn.  19, 96,  and' 
a.  1,  ibid ;  Bepmm  ▼.  Heaikam,  1  Yo.  dt  CoU.  C.  C.  396. 
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the  carriage  horses :  and  also,  if  my  executory  should  think  proper  to  bny  up 
Eiisa  Johnstone's  annuity,  the  4000/.  so  paid  must  be  secured  by  trustees  to 
the  said  Eliza  Johnstone,  for  her  own  sole  use  and  benefit,  independent  of  her 
hasband,  and  at  her  death  to  her  children.'' 

*Th6  bill  was  filed  by  the  infant  children  of  one  of  the  testator's  [*643] 
daughters  who  had  survired  him,  and  had  afterwards  married,  but 
had  died  in  the  lifetime  of  his  widow,  and  the  question  which  came  before  the 
court,  and  which  arose  upon  the  demurrer  of  some  of  the  defendants,  was, 
whether,  under  the  terms  of  the  will,  the  plaintiff^  were  entitled  to  the  share 
of  their  mother,  as  one  of  the  testator's  "surviving  female  children." 

The  demurrer  having  been  allowed  by  the  Master  of  the  Rolls,(a)  the 
plaintifis  appealed  from  his  lordship's  decision. 

Mr.  THnneyf  Mr.  Jeieob^  Mr.  Hodgson^  and  Mr.  Keene,  in  support  of  the 
appeal,  contended  that  the  word  ^  surviving"  applied  to  the  death  of  the  tes* 
tator,  and  not  to  the  death  of  the  widow.  They  commented  with  great  par* 
ticularity  on  the  will  itself,  and  also  on  the  codicil,  and  on  the  following 
cases ;  Doe  dem.  Long  v.  Priggj{b)  Giles  v.  Oiles,{c)  Bone  v.  Cookei{d) 
Smith  V.  Smiihf{e)  Le  Jeune  v.  Le  Jeunejl^)  Bowen  v.  Scowcroft^{h)  and 
the  cases  collected  in  2  Roper  on  Legacies,  p.  338,  et  seq. 

Mr.  Knight  Bruce^  Mr.  Stuart^  and  Mr.  BetheU^  contrc^  refered  to  Chrvf* 

topherson  v.  Naylor,{%)  Thomhill  v.  TTiomhill,{k)  Butter  v.  Ommaney^^t) 

Waugh  ▼.  WaughJirn)  Tytherleigh  v.  Harbin^[n)  DanieU  v.  Daniell^[o) 

Newton  v.  Af/scoughj(p)  Cripps  v.  Wolcottf{q)  Perry  v.  WoodSf{r)  Home  T. 

PiUans.(s)  ^ 

*Hr.  Tinnetfj  in  reply,  referred  to  the  cases  collected  in  Fearne's    [*644] 
Contingent  Remainders,  page  242,  particularly  Webb  v.  Hearing  /(/) 
and  to  Tucker  v.  HarrisJu) 


Dee,  4. — ^Thb  Lord  Chancellor  : — ^The  claimants  are  the  children  of 
one  of  the  testator's  daughters  who  survived  him,  but  died  in  the  lifetime  of 
the  widow.  They  cannot,  therefore,  contend  that  any  interest  vested  in  the 
daughter  by  her  surviving  her  mother ;  and  yet  if  the  period  to  which  the 
survivorship  refers  be  the  death  of  the  father,  the  reasonable  construction  of 
that  which  is  called  the  clause  of  substitution  would  be  to  give  to  the  chil- 
dren what  the  parent  would  have  taken  had  she  lived,  that  is,  substitute  the 
children  of  a  child  d]rtDgt  iti  the  testator's  lifetime,  in  its  parent's  place. 

For  the  plaintifis  it  was  contended,  that  whether  the  term  **  surviving"  ap- 

(«)  See  9  Bear.  2&  (ft)  8  B.  &.  C.  931.  (e)  8  Sim.  360. 

(4  13  Price,  339.  (c)  8  Sim.  353.  (g)  9  Keen,  701. 

ti)  9  Te.  dt  CoU.  640.  (t)  1  Mer.  390.  {k)  4  Madd.  377. 

(I)  4  Rom.  70.  (m)  9  Mylne  &  Keen,  41.  (n)  6  Sim  399. 

(•)  6  Ve&  997.  {p)  19  Vee.  534.  (f)  4  Madd.  11. 

(r)  3  Ves.  904.  («)  9  Mylne  dt  Keen,  15.  (I)  Cm.  Jac.  415. 
(«)  5  Sim.  538. 
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plied  to  the  death  of  the  testator,  or  of  the  tennnt  for  life^  there  was,  a  suffici- 
ent maDifestation  of  intention  to  substitute  the  children  of  a  child  dying  in 
the  place  of  its  parent ;  but,  if  that  were  so,  it  would  be  necessary  to  show 
that  the  class  to  take  was  to  consist  of  the  testator's  children,  and  of  the  chil- 
dren of  such  as  might  be  dead ;  and  it  would  be  equally  important  to  fix  the 
time  at  which  the  component  parts  of  the  class  were  to  be  ascertained. 
Substitution  assumes  that  the  party  dying  was  an  object  of  the  gift. 

I  do  not  jGnd,  in  this  will,  what  is  properly  called  a  substitution, 
[*646]  that  is,  placing  the  child  in  the  place  of  its  'deceased  parent  as  donee 
of  the  gift,  but  a  modification  and  limitation  of  the  gift  to  the  child. 
The  gift  is  to" surviving  female  children,"  with  directions  as  to  the  manner 
of  their  enjoying  it,  and  then  the  will  proceeds ;  "  On"  (not  ''  i("  or  **iD  case 
of"  but  ''on")  "  the  decease  of  any  of  the  children," — and  provision  is  then 
made  for  the  event  of  the  child  so  dying  leaving  or  not  leaving  children  ; 
all  which  assumes  that  the  gift  had  taken  eflfect  in  the  child,  and  is  not' 
the  substitution  of  a  new  donee  in  the  place  of  a  douee  dying :  and  this  con- 
sideration displaces  another  argument  relied  upon  by  some  of  the  counsel  for 
the  plaintiff,  that  this  disposition  amounts  only  to  a  gift  to  two  tenants  for 
life  in  sticcession,  with  an  ultimate  gift,  and  that  such  ultimate  gift 
cannot  be  defeated  by  the  death  of  the  second  tenant  for  life,  living  the  first ; 
whereas,  there  is,  indeed,  a  tenancy  for  life  of  the  whole  fund,  but  the  ulti* 
mate  gift  is  to  a  class,  with  a  modification  and  litnitation  of  the  gift  to  the 
different  members  of  the  class ;  so  that  the  question  must  come  to  this :  At 
what  time  is  this  class  to  be  ascertained  ?  or,  in  other  words,  to  what  period 
does  the  term  "  surviving"  refer? 

In  considering  this  question,  it  will  not,  I  think,  be  necessary  to  come  to 
any  conclusion  as  to  whether  the  decision  of  Sir  J.  Leach  in  Cripps  v,  Wol- 
eoi^a)  or  the  cases  to  which  it  is  opposed  ought  to  be  preferred  :  because  I 
find  circumstances  in  this  case  which,  according  to  other  and  earlier  autho- 
Titles,  are  held  sufficient  to  lead  to  the  conclusion  that  the  term  **  surviving" 
must  be  construed  to  mean  surviving  the  tenant  for  life. 

To  his  wife  the  testator  gives  a  direct  estate  for  life;  and  it  is  only 
[*646]  after  her  death  that  the  trust  commences  *for  the  children  ;  and  the 
gift  to  them  is  to  be  found  in  the  direction  to  pay  the  income  to  them, 
in  certain  modes,  necessarily  assuming  them  to  be  then  alive,  and,  therefore, 
excluding  any  who  might  have  died  before.  Upon  this  ground,  the  survi- 
vorship was  held  to  refer  to  the  period  of  distribution,  in  Brograve  v.  Win- 
derJIJb)  Newton  v.  AyacovghJifi)  and  Hoghion  v.  WhUgr€ave,{d) 

There  is  another  circumstance,  in  this  case,  strongly  lending. to  the  same 
conclusion.  In  the  preceding  sentence,  the  testator  ^gives,  after  his  wife's 
death,  part  of  his  property  to  his  then  surviving  children,  and  (h  rental  of 
his  estates  he  gives  to  his  surviving  female  children.    It  is  admitted  that  no 

(a)  4  Mtdd.  11.  if)  8  Ve»  jan.  634.  (c)  19  Vm  534.  {fi  1  Jac.  &  W.  14& 
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daughter  could  take  part  of  the  first  gift  who  did  not  survive  the  widow  ;  and 
I  think,  with  Sir  W.  Grant  in  Daniell  v.  Danidl,{a)  that  it  is  a  reasonable 
conclusion  that  he  intended  the  same  daughter  to  take  both  ;  the  apparent 
object  of  the  separation  of  the  i^ift  being  to  include  the  sons  in  the  first  gift, 
and  not  to  introduce  a  new  class  of  daughters  in  the  second. 

I  think,  therefore,  that  the  decision  of  the  Master  of  the  Rolls  is  sound  in 
principle,  and  supported  by  authority. 

Doe  dem.  Long  v.  Pris^^{b)  was  much  relied  upon  for  the  plaintiffs.  Upon 
the  general  question,  it  is  a  most  important  authority;  but  it  has  none  of 
those  circumstances  which  take  this  case  out  of  the  general  rule. 

Order  affirmed :  no  costs.[l] 


•Dillon  v,  Coppin.  [•647] 

1839 :  Deeemb«r  14,  94. 

A  father,  being  teiMd  of  certaia  freehold  property,  and  being  poMeaaed  of  certain  East  India  atoek, 
and  tharea  in  the  Globe  Insurance  Company,  by  a  deed  poll,  reciting  that,  with  a  view  of 
making  aome  provision  for  Mrs.  C,  one  of  his  married  daughters,  and  her  husband  and  children^ 
be  had  determined  to  convey,  assign,  and  transfer  the  freehold  property,  slock,  and  shares  in 
aiaoncr  after  stated,  and  that  he  was  abont  to  transfer  the  stock  in  order  to  effect  his  intentiou 
tfaereioaaer  declared  in  respect  of  the  same  stock,  proceeded  to  make  known  that,  in  consider- 
ation of  natural  love  and  aflTection,  and  of  lOt.,  he  released  the  freehold  property  to  his  daughter's 
husband  (in  whose  favor  he  had  executed  a  lease  for  a  year,)  to  hold  to  him  in  fee,  to  the  use  of 
his  (the  settlor's)  daughter  for  life,  remainder  to  her  husband  for  life,  remainder  to  her  children 
as  tenants  in  common  in  fee.    And  he  further  made  known  that,  for  settling  and  assuring  the 
stock  and  the  ehares,  and  for  effecting  his  intention  In  that  behalf,  «nd  for  the  considerations  be- 
fore expressed,  he  thereby  granted,  bargaine-Ji  sold,  and  ajsigned  the  stock  and  shares  to  his 
daughter,  her  executors,  &c  ,  with  full  power,  in  his  name  or  otherwise,  either  personally  or  by 
attoruey.  to  recover  and  receive  such  part  of  the  premises  as  a  mere  assigumeut  would  not  en- 
able her  to  recover  or  receive :  to  hold  to  her,  her  executors,  6cc.  for  her  separate  use ;  and  In  ease 
her  hosband  should  survive  her,  then  Vith  power  for  him  to  reoeive  the  dividends  for  his  life, 
and  after  the  death  of  theaurvivor  of  them,  then  for  the  benefit  of  their  children  equally.    And 
hy  ibe  same  deed  poll  the  settlor  directed  bis  real  and  personal  representative  to  make  and  ex* 
scats  all  acts,  conveyances,  transfers,  or  other  assurances  for  more  effectually  conveying,  trans- 
ferriag,  or  otherwise  assuring  the  premises.    This  deed  (as  well  as  the  lease  for  a  year)  was 
sealed  and  delivered  by  the  intestate  in  the  usuil  way.  but  he  retained  it  in  his  possession  until 

(a)  6  Yes.  297.  (6)  8  B.  &  C.  23 1. 

11]  The  testator  gave  his  real  and  personal  estate  to  his  wife  for  life,  and  after  her  death  the 
rtiidiie  to  be  equally  divided  between  her  brothers  and  sisters,  and  in  ease  any  of  them  should  be 
dead  at  the  time  of  her  decease,  leaving  issue,  such  issue  should  stand  in  their  parents'  place  ;  it 
was  held,  first,  that  no  brother  or  stitter  who  died  before  the  date  of  the  will  was  capable  of  taking 
uder  the  bequest,  and  therefore,  the  issue  of  any  brother  or  sister  who  was  dead  before  the  date 
of  the  will,  conid  not  take  by  ifubs'itution ;  secondly,  that  it  was  not  an  original  and  snbetantive 
lift  to  the  issue  ofj  those  brothers  and  sisters  who  were  dead  at  the  death  of  the  wife ;  and 
thirdly,  that  the  brothers  and  sisters,  who  survived  the  testator,  and  afterwards  died  without  Issue 
ia  the  lifetime  of  the  wife,  were  entitled  to  shares  in  the  residue.  Gray  v.  Garman,  2  Hare,  26tf. 
Aad  see  SaU^ary  ▼.  Petty,  3  Hare,  86 ;  Byre  v.  Mjrtden,  ante,  231 ;  2  Keen,  703,  n.  I. 
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hii  death*  which  happened  two  month*  afterwards,  and  it  was  then  fonnd  in  a  eheit 

to  him,  eocloeed  in  in  envelope,  bearing  an  indoneroent  in  his  handwriting  in  the  following 
«    worde : — "  Papen  eoneerning  Mr.  and  Mra  C.  and  their  children,  in  regard  to  there  bein|f  bo 

settlement  made  on  them  at  the  marriage.    To  be  given  np  to  Mra  C.  at  my  death,  and  imme- 

dUtely." 
The  existence  of  the  deeds  did  not  become  known  to  the  dangbter,  or  her  hnsband  or  ehildren* 

till  after  the  intestate's  death. 
The  deed  poll  was  not  an  effectual  mode  of  transfer,  either  of  the  East  India  stock  or  of  the  Globe 

shares ;  bat  Mrs.  G.  after  the  intestate's  death,  having  taken  out  administration  to  his  estate, 

transfeiied  the  stock  and  sharss  into  the  names  of  her  husband  and  herself. 
A  bill  having  been  filed  by  one  of  the  co*heireases  and  next  of  kin  of  the  intestate,  praytni^  that 

the  deeds  might  bo  declared  void  and  delivered  up,  and  praying  a  declaration  that  the  stock  and 

shares  formed  part  of  the  intestate's  personal  estate,  or,  if  the  conveyance  should  be  held  good* 

then  that  the  freehold  property  might  be  brought  into  hotchpot : 
The  court  declined  to  decide  the  qaestion  of  the  validity  of  the  deed  as  to  the  freehold  propoity ,  or 

the  qaestion  of  hotchpot,  as  the  former  was  a  qaestion  at  law,  and  the  latter  depended  on  the 

former,  and,  farther,  could  be  properly  determined  only  in  another  suit,  which  was  pending,  lor 

the  administration  of  the  intestate's  estate :  but  the  court 
Held,  as  to  the  East  India  stock  and  the  Globe  shares,  that  the  deed  poll  was  inoperative  ;  and  It 

declared  that  the  stock  and  shares  formed  part  of  the  intestate's  perwnal  estate. 

John  Plura,  of  Bath,  had  three  daughters,  Elizabeth  Frances,  who  mar- 
ried Garrett  Dillon,  Ann  Hussey,  who  married  Charles  Pittman  Cop- 
[*64S]  pin,  and  Sarah,  *who  married  John  Gray. '  On  the  marriages  of  Mrs. 
Dillon  and  Mrs.  Gray,  Plura  advanced  to  them  certain  portions :  but 
lie  advanced  no  portion  to  Mrs.  Coppin  on  the  occasion  of  her  marriage. 

On  the  24th  of  August,  1831,  Piura  executed  a  deed  whicli  was  expressed 
to  be  made  between  himself  of  the  one  part  and  Charles  Pittman  Coppin  of 
the  other  part,  by  which  he  demised  a  house  and  appurtenances  in  Bath  to 
Coppin  for  a  year  ;  and  on  the  25ih  of  August,  1831,  (the  following  day)  he 
executed  a  deed  poll,  which,  after  reciting  the  marriage  of  Mr.  and  Mrs.  Cop- 
pin, and  that  there  were  several  children  of  the  marriage,  and  that  no  settle- 
ment was  made  on  the  marriage,  and  that  he  was  seised  of  the  house  and 
appurtenances  before  mentioned,  and  that  he  was  possessed  of  thirteen  shares 
in  the  Globe  Life  Annuity  and  Insurance  Company  of  London,  and  of  the 
sum  of  1904/.  158.  3d.  East  India  stock,  standing  in  his  name  in  the  com- 
pany's t)ooks  kept  for  the  transfer  of  the  same  stock,  and  that,  with  the  view 
and  intent  of  making  some  provision  for  Coppin  and  his  wife,  and  the  issue 
of  their  marriage,  he  had  determined  to  convey,  assign,  and  transfer  the  be- 
fore mentioned  premises  for  that  purpose  in  manner  after  stated,  and  that  be 
was  about  to  transfer  the  said  sum  of  1904/.  16^.  3d.  East  India  stock  in  or- 
der to  effect  his  intention  thereinafter  declared  in  respect  of  the  same  stock, 
proceeded  as  follows : — 

''  Now  know  ye  that  the  said  John  Plura,  in  order  to  perfect  his  intention 
in  this  behalf,  and  in  consideration  of  the  natural  love  and  affection  which 
he  hath  and  beareth  for  his  said  child  and  grandchildren,  and  for  making 
some  provision  for  the  said  Churles  Pittman  Coppin  and  Ann  Hussey  his 
wife,  and  the  issue  of  the  marriage  now  or  hereafter  to  be  born,  and 
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for  and  in  'consideration  of  the  sum  of  lOs.  of  lawfai  money  current    [*649] 
in  Great  Britain  to  the  said  John  Piura  in  hand  well  and  truly  paid 
hj  the  said  C.  P.  Coppin  immediately  before  the  ezecutioa  of  these  presents 
the  receipt  whereof  is  hereby  acknowledged,  he  the  said  John  Plura  hath 
graated,  bargained,  sold,  aliened,  and  released,  and  by  these  presents  doth" 
&b.    The  deed  poll  then  proceeded  to  release  the  house  and  appurtenances 
before  mentioned  to  Mr.  Coppin,  in  fee,  to  the  use  of  Mrs.  Coppin  for  life,  for 
her  separate  use,  with  remainder  to  the  use  of  Mr.  Coppin  for  life,  with 
remainder  to  the  children  of  their  marriage,  begotten  or  to  be  begotten, 
as  tenants  in  common  in  fee.    The  deed  poll  then  proceeded  in  the  follow* 
iag  terms :  "  And  know  ye  also,  that  for  settling  and  assuring  the  said 
East  India  stock  and  also  the  said  shares  of  and  in  the  said  Globe  Life 
Aoouity  and  Insurance  Company,  and  for  effecting  the  intention  of  the 
said  John  Piura  in  this  behalf,  and  for  the  considerations  hereinbefore  ex- 
pressed, he,  Che  said  John  Plura,  hath  granted,  bargained,  sold,  and  assigned 
aod  by  these  presents  doXh  grant,  bargain,  sell,  and  assign  unto  the  said  Ann 
Hassey  Coppin,  her  executors,  administrators,  and  assigns,  all  that  the  said 
capital  sum  of  1904/.  15^.  3d.  East  India  stock  aforesaid,  and  also  all  those 
the  said  several  thirteen  respective  shares  of  and  in  the  said  Globe  Life  An- 
naiiy  and  Insurance  Company  respectively,  and  each  and  every  of  the  same 
shares,  and  all  the  dividends,  interest,  and  income  to  be  derived  or  received 
0^  from,  or  on  account  of  the  same  premises,  and  all  benefit  and  advantage 
of  the  same,  with  full  power  for  the  said  Ann  Hussey  Coppin,  her  executors, 
administrators,  and  assigns,  in  the  name  of  the  said  John  Plura,  or  otherwise 
howsoever,  and  either  personally  or  by  attorney,  and  that  notwithstanding 
her  said  coverture  as  aforesaid,  to  ask,  demand,  sue  for,  recover,  and 
receive  such  part  or  parts  of  the  *said  hereby  or  intended  to  be  grant-    [*650] 
ed  and  assigned  premises  which  a  mere  assignment  thereof  will  not 
enable  her  or  them  to  recover  or  receive,  and  on  receipt  thereof,  or  of  any 
part  thereof,  notwithstanding  her  said  coverture,  to  give  good  and  effectual 
receipts  and  discharges  for  the  same."    The  habendum  was  made  to  Mrs, 
Coppio,  her  executors,  administrators,  and  assigns,  for  her  separate  use,  and, 
after  her  decease,  in  case  her  husband  C.  P  Coppin  should  survive  her,  then 
with  full  power  and  authority  for  him  to  receive,  for  his  own  use,  during  his 
life,  the  interest,  dividends,  and  income  to  be  derived  or  received  from  the 
thereby  assigned  premises,  and  after  the  decease  of  the  survivor  of  them,  thea 
as  to  the  thereby  assigned  premises,  for  the  benefit  of  their  children,  equally, 
The  deed  poll  afterwards  contained  the  followingr  passage : — "  And  the 
said  John  Plura  doth  hereby,  for  himself,  his  heirs,  executors,  and  adminis* 
tmtors,  further  direct  his  real  and  personal  representative,  on  the  reasonable 
request  and  at  the  expense  of  the  person  or  persons  for  the  time  being  entitled 
to  the  said  released  and  assigned  premises,  or  any  estate  or  interest  therein, 
to  make,  do,  execute,  and  perfect  all  such  acts,  deeds,  conveyances,  assign- 
ments, transfers,  or  other  assurances,  for  the  further,  better,  or  more  effectual- 
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I7  releasing,  conveying,  transferring,  orotherivise  assuring  the  premises  afore- 
said, according  to  the  true  intent  and  meaning  of  these  presents,  and  in  the 
mean  time  to  pay  all  rent,  dividends,  interest,  and  income  of  the  same  premises 
unto  the  person  or  persons  for  tlie  time  being  entitled  thereto  by  virtue  of 
these  presents,  whose  receipt  and  receipts,  notwithstanding  coverture  as  afore- 
said,  shall  be  a  good  and  effectual  discharge." 

At  the  time  of  the  execution  of  these  deeds,  Mr*  and  Mrs.  Copptn 
[*651]  and  their  children  were  living  at  a  distance  *from  Mr.  Plura,  and  the 
existence  of  the  deeds  was  not  communicated  to  any  of  them  during 
his  life.  Two  months  after  the  execution  of  the  deeds,  Plura  died,  intestate. 
Mrs.  Dillon  and  Mrs.  Coppiu  survived  him  ;  but  Mrs.  Gray  died  in  his  life- 
time, leaving  two  children,  Francis  Delaval  Gray  and  Eliza  Maria  Gray. 
Mrs.  Dillon,  Mrs.  Coppin,  and  Mrs.  Oray's  two  ciiildren  were  his  next  of  kin ; 
and  Mrs.  Dillon,  Mrs.  Coppin,  and  Mrs.  Gray's  son,  were  his  co-heirs  at  law. 

Plura  retained  possession  of  the  deeds  from  the  time  of  their  execution  to 
the  time  of  his  death,  when  they  were  found  in  an  iron  chest  belonging  to 
him,  sealed  up  in  an  envelope,  upon  which  appeared  the  following  indorse- 
ment, in  his  own  hand-writing: — '*  Papers  concerning  Mr.  and  Mrs.  Coppiu 
and  their  children,  in  regard  of  there  being  no  settlement  made  on  them  at 
the  marriage.  To  be  given  up  to  Mrs.  Coppin  at  my  dea*h,  and  immediate- 
ly.   Drawn  by  Mr.  Evans,  solicitor,  Bath.    Dated  August  25ih,  1831." 

The  intestate  did  not  execute  any  power  of  attorney  for  the  transfer  of  the 
East  India  stock,  or  of  the  Globe  sharers,  beyond  that  which  was  contained  in 
the  deed  poll ;  and  both  the  stock  and  the  shares  were  standing  in  his 
ixame  at  the  time  of  his  death,  but  he  did  not  receive  any  dividends  npon 
either  after  the  date  of  the  deed  |K)II.  He  received  one  payment  of  rent  for 
tiie  house  after  the  execution  of  the  deeds ;  but  Mr.  and  Mrs.  Coppin  alleged 
that  he  paid  over  to  them  moneys  equal  to  the  amount  of  tsuch  rent. 

After  the  intestate's  death,  Mr.  and  Mrs.  Coppin  entered  into  possession  of 
the  freehold  house  and  premises ;  and  Mrs.  Coppin,  who  had  obtained  letters 
of  administration  to  the  intestate's  estate,  transferred  the  Globe 
p652J  *shares  and  East  India  stock  into  the  joint  names  of  her  husband  and 
herself;  and,  by  a  deed  poll,  dated  the  Istof  January,  1836,  under 
the  hands  and  seals  of  Mr.  and  Mrs.  Coppin,  and  indorsed  on  the  deed  of  the 
25th  of  August,  1831,  Mr.  Coppin  declared  that  he  would  stand  seised  of  the 
freehold  house  and  premises,  to  the  uses  and  upon  the  trusts  declared  by  the 
deed  of  the  25(h  of  August,  1831  ;  and  Mr.  and  Mrs.  Coppin  declared  that 
they  would  hold  the  East  India  stock  and  Globe  shares  upon  the  trusts  de- 
clared by  the  same  deed. 

On  the  24th  of  January,  1833,  Mr.  and  Mrs.  Dillon  filed  a  bill  against  Mr. 
and  Mrs.  Coppin,  and  Mrs.  Gray's  children,  statins:,  amongst  other  things, 
that  the  intestate  had,  in  his  lifetime,  advanced  or  settled  npon,  or  otherwise 
provided  for,  Mrs.  Dillon,  Mrs.  Coppin,  and  Mrs.  Gray,  various  sums  of  mo- 
ney, to  a  considinrabic  amount,  and  praying  that  the  usual  accounts  of  Plura's 
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personal  estate  might  be  taken,  and  that  the  clear  residue  of  it  might  be  as* 
cerfained  and  declared;  and  that  the  advancements  made  to  his  three 
daughters  respectively  might  be  accounted  for  and  brought  into  hotchpot ; 
and  that,  thereupon,  oue-l(iird  part  of  his  residuary  estate  might  be  paid  to 
the  plaintiff  Mrs.  Dillon,  and  that  a  guardian  might  be  appointed  for  Mrs. 
Gray's  children,  and  that  a  proper  allowance  might  be  made  for  their  main- 
tenance and  education. 

Oa  the  9(h  of  February,  1S33,  Mrs.  Gray's  childrenl  by  their  father  as  their 
next  friend,  filed  u  bill  against  Mr.'and  Mrs.  Dillon,  and  Mr.  and  Mrs.  Cop- 
pin,  Mating,  amongst  other  things,  that  Plura  had,  in  his  lifetime,  settled 
upon,  advanced,  or  given  to  Mr.  and  Mrs.  Dillon  or  one  of  them,  and  Mr. 
and  Mrs.  Coppin  or  one  of  them,  real  estates,  moneys,  stocks,  or  funds, 
and  goods  and  effects  of  large  amount  and  value,  and  praying  *that  p653] 
the  usual  accounts  nf  Plura's  personal  estate  might  be  taken,  and  that 
an  account  might  also  be  taken  of  the  real  estates,  moneys,  stocks,  or  funds, 
and  goods  or  effects,  settled,  advanced,  or  given  by  the  intestate  in  his  life- 
time, upon  or  to  or  for  the  use  of  Mr.  and  Mrs.  Dillon,  or  either  of  them,  Mr. 
and  Mrs.  Coppin,  and  Mrs.  Gray,  and  that  the  same  might  be  brought  into 
account  m  apportioning  the  shares  of  Mrs.  Dillon  and  Mrs.  Coppin,  and  the 
plaintiffs,  (Mrs.  Gray's  children,)  in  the  intestate's  personal  estate ;  and  that 
the  clear  amount  of  his  personal  estate  might  be  apportioned  amongst  Mr. 
and  Mrs.  Dillon,  Mr.  and  Mrs.  Coppin,  and  the  plaintiffs,  (Mrs.  Gray's  cliil- 
dreo,)  according  to  their  respective  shares  and  interests. 

These  two  causes  were  heard  together  at  the  Rolls,  on  the  ISth  of  July, 
1833,  when  one  decree  was  made  in  both,  directing,  amongst  other  things, 
that  the  master  should  inquire  what  shares  or  securities  of  public  companies 
the  testator  held  at  his  death,  and  whether  they  were  of  the  nature  of  personal 
or  of  real  estate  ;  and  that  such  of  them  as  should  appear  to  be  of  the  nature 
of  personal  estate,  should  be  sold,  with  the  master's  approbation  ;  and  that 
the  other  outstanding  personal  estate  of  the  intestate  should  he  forthwith  laid 
out  and  secured  and  that  the  clear  residue  of  his  personal  estate  should  be  as- 
certained ;  und  that  the  master  should  inquire  whether  any  of  the  intestate's 
children  had  any  estate  or  portion  by  settlement  from  him,  and  the  value  or 
amount  of  such  estate  or  portion,  with  liberty  to  state  special  circumstances. 

On  the  13ih  of  March,  1S33,  Mr.  and  Mrs.  Dillon  filed  a  bill  against  Mr. 
and  Mrs.  Coppin,  and  Mrs.  Gray's  son,  praying  that  a  partition  might  be 
made  of  the  intestate's  real  estates.  This  cause  was  heard,  at  the 
Rolls,  on  the  28th  of  June,  1833,  when  a  decree  was  made,  directing  [*654] 
that  a  commission  of  partition  should  issue.  Under  this  decree  a 
partition  was  was  made  of  certain  real  estates  which  had  belonged  to  the  in- 
testate, but  such  partition  did  not  include  the  freehold  house  and  appurtenan- 
ces comprised  in  the  deed  poll  of  the  25th  of  August,  1831,  nor,  as  it  appear- 
ed, some  other  freehold  property  of  the  intestate.  By  an  order  made  in  the 
last  mentioned  cause,  dated  the  29ih  of  July,  1834,  it  was  ordered  that  a  re* 
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ceiver  should  be  appointed  of  the  freehold  property  of  the  intestate  then  re- 
maining titidivided. 

On  the  15th  of  August,  1836,  the  bill  in  the  present  cause  was  filed  by  Mr.  and 
Mrs.  Dillon  against  Mr.  and  Mrs.  Coppin  and  their  children,  and  against  Mrs. 
Gray's  two  children,  alleging  that  the  deeds  of  the  24th  and  25th  of  August, 
1831,  were  executed  by  Plura,  not  absolutely  and  indefeasibly,  but  merely  as 
escrows,  and  with  the  intention  and  understanding,  on  his  part,  that  the  same 
should  be  wholly  inoperative,  unless  he  should  afterwards  do  some  act  to 
perfect  them,  which  he  never  did  ;  and  alleging  also,  that  the  deed  of  the 
25th  of  August,  was  wholly  inoperative  for  the  purpose  of  passing  the  East 
India  stock  or  Globe  shares,  inasmuch  as  such  stock  and  shares  respectively 
conld  pass  only  by  an  actual  transfer  made  according  to  the  particular  laws 
and  rules  isipplicable  to  them,  and  praying  that  the  deeds  of  the  24th  and  25th 
of  August,  might  be  declared  void,  and  might  be  delivered  up  to  be  cancelled, 
and  that  it  might  be  declared  that  the  Globe  shares  and  the  East  India  stock, 
and  the  interest  and  dividends  of  the  shares  and  stock  accrued  since  the  in- 
testate's death,  constituted  part  of  his  personal  estate,  and  that  they  might  be 
applied  accordingly;  and  that  it  might  be  declared,  that  the  bouse 
[•655]    and  premises  'descended  upon  and  werd  vested  in  Mr.  and  Mrs.  Dil- 
lon, Mr.  and  Mrs.  Coppin,  and  Mrs.  Gray's  son ;  or,  in  case  the  court 
should  be  of  opinion  that  the  alleged  conveyance  was  insufficient  to  pass  and 
settle  the  hereditaments  therein  comprised,  then  that  it  might  be  declared 
that  the  defendants,  Coppin  and  wife,  were  not  entitled  to  have  or  hold  any 
part  or  share  of  the  other  real  estates,  or  of  the  personal  estate  of  the  intes- 
tate, without  bringing  the  house  and  premises  into  hotchpot ;  and  that,  ac- 
cordingly, the  same  defendants  might  be  put  to  their  election,  either  to  relin- 
quish and  reconvey  the  share  or  part  of  the  other  real  estate  of  the  intestate 
allotted  to  them  under  the  partition,  or  else  to  bring  the  house  and  premises 
into  hotchpot ;  and  that,  in  the  meantime,  a  receiver  of  the  rents  of  the  house 
might  be  appointed,  and  the  title  deeds  brought  in  and  deposited  for  safe  cus- 
tody;  and  that,  if  necessary,  a  new  commission  might  issue  for  the  purpose 
before  mentioned. 

This  cause  now  came  on  to  be  heard,  before  the  Lord  Chancellor,  as  an 
original  cause. 

It  appeared  in  evidence,  on  the  part  of  the  plaintiffs,  that  the  mode  of  legal 
transfer  of  East  [ndia  stock  was  as  follows :— By  the  East  India  charter,  6th 
of  September,  10  W.  3,  pursuant  to  a  power  in  the  act  9  d&  10  W.  3,  c  44,  s. 
70,  it  was  provided  that  the  method  of  making  assignments  and  transfers  of 
East  India  stock  should  be  by  an  entry  in  the  books,  in  a  particular  form,  or 
by  attorney  authorized  by  writing  sealed  and  attested  by  two  witnesses ;  and 
that  no  other  way  or  method  should  be  good  or  available  to  convey  the  in- 
terest of  the  party  transferring  or  ordering  the  same  to  be  transferred. 
[*666]  *It  appeared  also  that  the  Globe  shares  (the  company  not  being  in- 
corporated) were  transferable  by  indenture  executed  at  the  office  of 
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the  company,  in  a  paiticnlar  form,  according  to  the  deed  of  settlement  of  the 
company. 

It  also  appeared  in  evidence,  on  the  part  of  the  plaintiffir,  that  cm  the  17th 
of  August,  1831,  (a  week  before  the  date  of  the  deed,)  the  intestate  wrote  to 
a  professional  friend,  Mr.  Ford,  a  letter,  which,  after  stating  that  he  had  de- 
stroyed bis  will,  and  requesting  to  be  furnished  with  certain  special  clauses 
which  it  bad  contained,  "  for  an  attorney  here  whom  I  am  about  to  consult 
in  framing  a  will,  and  which  now  I  wish  not  to  delay,"  proceeded  as  fol- 
lows : — *<  My  successors,  I  fear  will  not  be  very  friendly  ;  and  though  I  am 
told  one  third  would  be  engulphed,  I  still  would  like,  as  I  read  of  a  case 
about  twelve  months  ago,  to  put  the  whole  into  chancery  (reformed).  In 
two  cases,  I  now  propose  deeds  of  gift,  in  my  dwn  retaining,  for  present  cau* 

tiOD.'* 

Mr.  Evans,  a  solicitor  of  Bath,  stated  in  evidence,  on  behalf  of  the  defen- 
dants, that  in  August,  1831,  Mr.  Plura,  by  letter  requested  his  attendance  to 
take  instructions  for  a  deed  of  gift ;  that  be  accordingly  waited  on  Mr.  Plurai 
who  then  informed  hira  he  had  made  no  settlement  on  the  marriage  ofLMr. 
and  Mrs.  Coppin,  and  that  he  was  anxious  to  make  an  immediate  provision 
for  them  and  their  children,  for  that,  if  he  did  not,  they  would  be  without 
any ;  that  Plura  then  gave  him  instructions  to  prepare  a  deed  of  settlement 
of  a  house  and  appurtenances.  No.  7  Queen's  Parade,  Bath,  and  of  19042.  I&3. 
3d  East  India  stock,  and  thirteen  shares  in  the  Globe  Company,  upon  such 
trusts  and  for  such  purposes  as  were  set  forth  in  the  deed  of  the  25th 
of  August,  1831  :  That  the  deeds  were  accordingly  drawn  *and  pre-  [*667J 
pared  by  Mr.  Evans ;  and  that  the  intestate,  during  their  preparation, 
expressed  much  anxiety  to  have  them  perfected :  That  on  the  26th  of  Au- 
gust, 1831,  he  attended  Mr.  Plura  with  the  two  deeds  for  his  execution,  and 
when  they  were  approved,  he  called  up  his  housekeeper,  Mrs.  Deson,  to  see 
him  execute  them  ;  and  that  Mr.  Plura  then  explained  to  Mrs.  Deson  that 
the  deeds  were  a  settlement  on  Mr.  and  Mrs.  Coppin  and  their  children,  using 
the  words,  '^Now,  Mrs.  Deson,  recollect  what  you  are  going  to  sign  ;  it  is  my 
deed  of  gift  on  Mr.  and  Mrs.  Coppin  and  their  children,"  or  words  to  that 
effect:  That  Mr.  Plura  then  executed  the  deeds,  and  expressed  himself, 
**  Thank  God,  this  is  now  off  my  mind,'*  and  expressed  much  satisfaction  in 
having  provided  for  Mr.  Coppin,  his  wife  and  family :  That  the  deeds  were 
executed  and  delivered  by  Mr.  Plura  absolutely  and  irrevocably,  and,  when 
executed  and  attested,  they  were  left  lying  on  the  table  at  which  Plura  was 
sittiDg,  and  on  which  he  had  executed  them. 

The  execution  of  the  deeds  was  attested  by  Mr.  Evans  and  Mrs.  Deson* 

Mr.  Evans  in  his  evidence,  also  stated  that  he  knew  the  wishes  of  Plura 
lespecting  the  property  comprised  in  the  deeds,  and  he  and  Plura,  as  he  verily 
believed,  tliought  and  intended  the  deeds  to  be  valid  and  effectual  to  settle 
the  property  in  manner  therein  mentioned. 

Mrs.  Deson,  the  other  attesting  witness,  gave  similar  evidence  as  to  thecir- 
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cumstances  attending  the  ezecntion  of  the  deeds,  and  ahe  also  stated  that  after 
the  deeds  had  been  executed  and  attested,  he,  Plura,  folded  them  up  and  put 

them  away  in  his  iron  chest ;  and  that  the  intestate,  Pliira,  many 
[*668]    times  after  the  execution  *of  the  deeds  of  settlement,  expressed  great 

satisfaction  to  her  at  having  executed  them,  and  said  how  glad  he 
was  that  he  had  done  it,  as  in  case  any  thing  happened  to  him  before  he 
made  his  will,  Coppin  and  his  wife  and  family,  would  be  destitute. 

Mr.  Sharpe  and  Mr.  Bazalgette^  for  the  plaintiffi. — First,  the  deed  was 
not  well  executed  and  delivered,  so  as  to  operate  at  all.  It  is  not  necessary 
to  decide,  in  the  present  case,  whether,  if  a  deed  be  formally  delivered  with 
apt  and  proper  words,  but  be  retained  by  the  party  executing  it  in  his  own 
possession,  that  retention  will  prevent  the  operation  of  the  deed.  Old  dicta 
seem  to  show  that  it  would ;  but  Doe  dem.  Garnons  v.  Knighi^{a)  and 
Exton  v.  Seottj{b)  seem  to  show  that,  if  the  delivery  of  the  deed  be  perfectly 
utiqualified,  its  retention  by  the  grantor,  after  such  unqualified  delivery,  will 
not  render  it  inoperative.  In  the  present  instance,  it  is  quite  clear  from  Mr. 
Plura's  letter  to  Mr.  Ford,  and  from  the  envelope  in  which  the  deeds  were 
found,  that  the  delivery  was  a  qualified  delivery  only.  Could  Mrs.  Coppin 
in  the  lifetime  of  her  father  have  compelled  him,  by  bill  in  equity,  to  deliver 
the  deeds  to  her?  Clearly  not.  This  question  is  put,  and  answered  in  the 
negative,  by.  Sir  Anthony  Hart  iu  Uniacke  v.  Giles,{c) 

Secondly,  supposing  the  deed  to  have  been  well  executed  and  delivered, 
and  to  have  been  sufficient  to  pass  the  freehold  house,  still,  as  to  the  East 

India  stock  and  the  Globe  shares,  it  is  merely  a  contract ;  for  the 
[*669]    evidence  taken  in  the  cause  proves  that  the  property  in  such  *stock 

and  shares  can  be  passed  only  by  certain  formalities,  with  which  the 
testator  made  no  attempt  to  comply. 

A  contract  of  this  kind  amounts,  at  the  utmost,  to  a  trust  executory,  which, 
when  voluntary,  the  court  never  recognizes  ;  Ellison  v.  Ellisonjl^d)  Antro- 
bus  V.  SmUhy{e)  Edwards  v.  Jones^lg)  Collinson  v.  PattrickJJi)  Fortescue 
V.  Bamett.ii)  T^e  onl^  question,  is  whether  an  exception  to  this  rule  is  to 
be  made  in  cases  iu  which  the  foundation  of  the  deed  is  a  meritorious  con* 
sideration.  No  such  exception  was  made  in  Antrobus  v.  Smiihj  which  was 
the  case  of  a  child,  or  in  Edwards  v.  Jonesj  which  was  the  case  o£a  niece ; 
and  the  only  case  in  which  it  has  been  made  aground  of  decision  is  Ellis  y, 
Nimfno\{k)  but  not  only  is  that  case  unsupported  by  any  previous  authority, 
but  it  was,  in  substance,  overruled  by  Lord  Plunket  upon  a  rehearing  of  the 
cause.(/)  Sir  E.  Sugden  grounds  his  decision  in  Ellis  v.  Nimmo  upon  the 
analogies  of  covenants  to  stand  seised  and  defective  executions  of  powers ; 
but  the  reference  to  covenants  to  stand  seised  proves  too  much,  as  any  rela- 

(a)  5  B.  &^  G.  671.  (6)  6  Sim.  31.  (e)  2  Molloy,  257. 

{d)  6  VeB.  656.  (e)  12  Yes.  39,  {g)  1  Mylne  &.  Cnig,  226. 

(A)  2  Keen,  123.  (t)  3  Mylne  Sl  Keen,  36.  {k)  Lloyd  Sl  G.  Rep.  temp.  8ncden,333. 

(t)  See  Holloway  y.  HeadingUm,  8  Sim.  324. 
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ttonshiptQ  blood,  however  remote,  is  sufficieat  to  support  sach  a  coTenant  ;(a) 
and  eases  of  supplying  defects  in  executions  of  powers  have  always  been 
treated  as  excepted  cases,  which  the  court  will  not  follow  in  determining 
other  cases;  Anirobusr.  Sfmith'{b)  One  objection  to  any  such  distinction 
as  that  founded  on  meritorious  consideration,  is  the  difficulty  of  defining 
what  is  a  meritorious  consideration. 

*If,  however,  the  deed  should  be  held  to  be  effectual  as  to  the  [*660] 
house,  that  property  must  be  brought  into  hotchpot,  for  although  an 
advancement  to  the  heir  may  be  exempt  under  the  statute  of  distributions(c) 
from  being  liable  to  he  brought  into  hotchpot,  yet  that  exemption  does  not 
extend  to  an  advancement  to  a  co-heiress,  for  one  co-parcener  is  not  the  heir  ; 
Reading  v.  Roffsion  :{d)  and  an  heir  in  borough  English  is  not  the  heir 
within  the  meaning  of  the  statute ;  Lutwyche  v.  Lutwychele)  Pratt  v. 
Prait,(g)  Toller  on  Executor8.(A) 

The  rule  requiring  advancements  to  be  brought  into  hotchpot  applies  to 
property  of  every  description,  whether  advanced  by  the  intestate  in  his  life- 
time or  settled  by  him,  so  as  to  take  effect  after  his  death,  Edwards  v.  Free- 
man  ;{i)  and  not  only  the  life  interest  of  the  daughter  or  other  person  ad- 
vaoced,  but  the  absolute  property  must  be  brought  into  hotchpot,  Weyland 
V.  Weyland.{k) 

Mr.  IVigram,  and  Mr.  Beavan,  for  Mr.  and  Mrs.  Coppin. — The  first  ques-: 
tioQ  is,  whether  this  settlement  is  to  be  treated  as  an  escrow  ;  and,  if  not, 
then  will  arise  the  question  as  to  the  effect  of  the  deeds  and  of  the  subse- 
quent circumstances. 

It  has  been  established,  by  a  series  of  authorities,  that  when  a  voluntary 
deed  has  been  executed  and  delivered,  neither  its  retainer  in  the  hands  of 
the  settlor,  nor  the  absence  of  communication  of  its  contents  to  the 
cestui  que  "trust,  will  invalidate  it.  Thus  in  Barlow  v.  HeneagefJL)  [•361] 
a  father  conveyed  an  estate  t6  trustees  for  his  daughters,  and  retain- 
ed possession  both  of  the  deed  and  of  the  estate ;  yet  the  deed  was  held 
binding  on  him.  So,  in  Lady  Hudsen^s  casej{m)  a  voluntary  deed,  giving  a 
wife  100/.  a  year  in  augmentation  of  her  dower,  was  kept  in  the  possession 
of  the  settlor,  and  was  afterwards  cancelled  by  him ;  yet  it  was  held  effec- 
tual at  law,  and  a  bill  to  be  relieved  from  it  was  dismissed.  In  Clavering  v. 
Qavering,{n)  a  father  settled  an  estate  on  one  son  in  1684,  on  another  son 
ia  1690,  and  ^  he  never  delivered  out  or  published  the  settlement,"  yet  a  bill 
to  be  relieved  against  the  first  settlement  was  dismissed  by  Lord  Keeper 
Wright.  In  Boughton  v.  BoughtonJ^o)  a  voluntary  deed  was  kept  by  the 
Biaker;  yet  Lord  Uardwicke  held  it  valid,  and  acted  on  it.    So,  in  Sear  v. 

<<)  Sbeppard  Tonchat  511,  513.  (h)  12  Yes.  39.  (r)  22  &^  23  Car.  2,  c.  10. 

(lO  1  SaUL.  242.  (e)  Ca.  temp.  Tall  176.     {g)  2  Strange.  935. 

<A)  pp.  371,  381.  (0  2  P.  W.  435.  (k)  2  Atk.  632 ;  Bee  p.  635. 

(0  Pre.  Ch.  211.  (m)  lb.  235.  (n)  lb.  235. 

{•)  1  Atkyne,  625. 


661  CASES  IN  CHANCERY. 


1839.— DiUon  r.  Coppin. 


Ashwellj{ii)  and  Worrall  v.  Jac€bt{b)  volantary  deeds,  though  retained  in 
the  settlor's  possession,  were  held  valid.  This  point  was  fully  considered 
by  the  Court  of  King's  Bench  in  Doe  dem.  Oarnons  t.  Knigh^c)  There, 
Wynne,  an  attorney,  haying  misapplied  moneys  of  Gamons,  a  client,  exe- 
cuted a  mortgage  in  favor  of  Gamons,  and  delivered  it  over  to  his  (Wynne's) 
sister ;  and  the  existence  of  the  morlgage  was  not  known  by  Garnons  until 
after  the  death  of  Wynne.  Mr.  Justice  Bayley,  in  delivering  the  judgment 
of  the  court,  said, ''  Upon  these  authorities  it  seems  to  me  that  where  an  in- 
strument is  formally  sealed  and  delivered,  and  there  is  nothing  to  qualify  the 
delivery  but  the  keeping  the  deed  in  the  hands  of  the  executing  party,  no- 
thing to  show  he  did  not  intend  it  to  operate  immediately,  that  it  is 
[*662]  a  valid  and  effectual  deed,  and  that  delivery  to  the  *party  who  is  to 
take  by  it,  or  to  any  person  for  his  use,  is  not  essential."  This  cnse 
was  followed  by  the  Yice- Chancellor,  in  Ezton  v.  Scott J^d)  where  A.,  hav- 
ing received  moneys  of  B.,  privately,  and  without  communication  to  B.,  exe- 
cuted a  mortgage  for  them,  and  retained  the  deed,  and  though  the  existence 
of  the  deed  was  not  know  to  B.  until  after  the  death  of  A.,  yet  the  mortgage 
was  held  valid.  These  authorities  prove,  therefore,  that  neither  retainer  of 
the  deed  nor  the  absence  of  communication  of  the  contents  to  Che  cestui  que 
tru3t{e)  affects  its  validity  ;  and  the  evidence  taken  in  this  cause  shows  that 
the  intestate  (Mr  Plura)  intended  that  the  deeds  should  have,  and  believed 
that  they  really  had,  full  and  effectual  operation.[l] 

If,  then,  the  settleifient  be  operative,  it  follows  that,  as  to  the  real  property, 
the  legal  estate  has  passed  to  the  defendants,  and  this  court  has  no  jurisdiction 
to  interfere;  the  plaintiff's  remedy,  if  any,  being  by  action  at  law. 

As  to  the  personal  estate  comprised  in  the  settlement,  there  are  many 
grounds  on  which  the  defendants  can  sustain  their  right  to  it. 

First,  the  deed  has  been  perfected  by  the  administratrix.  The  legal  inte- 
rest has  passed  to  the  defendants,  without  fraud  or  breach  of  trust,  but  in  pur* 
suance  of  the  direction  in  the  deed,  which  the  settlor  gave  to  his  real  lepre- 
sentatives,  "  to  do  all  acts,  deeds,  dz^.,  for  the  further,  better,  and  more  effec- 
tually releasing,  conveying,  dec.  the  premises."  It  differs,  therefore,  widely 
from  the  cases  where  the  cestui  qt*e  trust  comes  to  this  court  to  have  his  title 
perfected;  here  he  requires  no  aid,  and  his  legal  title  can 'only  be  displaced 
by  a  better  equity. 

(a)  3  Swan.  411,  a.  (h)  3  Mer.  256 ;  iee  p.  270.  (e)  5  Bani.  Sl  Cr.  671. 

(<2)  6  SimoDi,  31.  (e)  See  Bill  ▼.  CurHou,  2  Mylne  4l  Keen,  503. 

[1]  '*  Tbe  only  oCber  (jnetftioti  arisM  from  Uie  circumatance  of  the  iaatrument  havinf^  been  kept 
in  the  poaBeaaion  of  the  party ;  doea  that  affect  ita  legal  validity  ?  In  the  caae  af  Dillon  w.  Copping 
I  had  oceaaion  to  conaider  that  Kubject,  and  I  took  paini  to  collebt  the  caaea  upen  it.  Tbe  case  of 
Doe  V.  Knight  fihowi,  that  if  an  instrument  is  aeale^  and  delivered,  Cbe  ret  'iner  af  it  by  tbe  party 
in  bis  possession  does  not  prevent  H  from  taking  effect.  No  doubt  tbe  intention  of  the  partiea  ia 
often  diaappointed  by  holding  then^ie  be  bound  by  deeds  which  tliey  have  kept  back,  but  anch 
unquestionably  is  the  law."     Wigwun,  V.  C.     Fletcher  v-  Fletcher,  4  Hare,  7y. 
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*Seoondl7,  the  words  <<  grant,  assign,''  &c.,  and  the  direction  to  [*653J 
the  representatives  to  conrey,  amount  to  a  covenant  on  which  an  ^ 
action  at  law  might  be  brought ;  Deering  v.  Farrington  ;(a)  and  though  the 
settlement  is  by  deed  poll,  yet  any  party  interested  in  it  may  maintain  core- 
Dsnt  on  a  deed  poll;  CX>myn's  Digest,  tit.  Covenant  (A  1.)  ;  Rdle's  Abridg- 
inent,  tit  Covenant,  1  Salkeld,  197,  8  Mod.  40,  3  Keble,  115  ;  and  the  prin« 
ciple  is  admitted,  arguendo^  in  6  Bam.  &  Cr.  367.  It  matters  not  that  the 
aeulement  is  voluntary ;  for,  at  law,  every  deed  impprts  a  consideration* 
The  defendants  are,  therefore,  creditors  on  the  estate,  and  might  bring  an  ac- 
tion against  the  administratrix,  in  case  of  her  refusal  to  perfect  the  settle- 
ment ;  and  they  would  recover,  in  damages,  the  value  of  the  personal  pro- 
perty in  the  deed.  To  prevent  this  circuity,  however,  the  court  will  refnse 
its  aid  to  take  away  the  East  India  stock  and  Globe  shares  from  the  defend- 
ants, and  thus  to  compel  the  administratrix  to  be  guilty  of  a  twt^  for  which 
she  would  be  liable  in  damages  at  law ;  Vernon  v.  Vernon{b)  and  Stephens 
V.  Truem€m.{c)  In  Williameon  v.  Codringlonj{d)  a  man  made  a  volunta- 
ry settlement  on  his  natural  children,  and  bound  himself  to  warrant ;  he  af- 
terwards sold  the  estate,  yet  his  assets  were  held  liable  in  equity. 

Thirdly,  though  by  the  East  India  Company's  charter  the  stock  will  noi 
pass  by  deed,  yet,  like  other  things  which  will  not  pass  by  deed,  it  may  pass 
by  estoppel ;  and  the  settlor  and  the  plaintiffs  who  claim  under  him  have 
no  right  to  set  aside  the  transfer. 

Fourthly,  a  trust  has  been  well  created,  which  bound  the  intestate 
and  his  representatives.  In  Ex  parte  Pye{e)  *a  testator  gaveautho-  [*664] 
rityto  purchase  an  annuity  in  France  for  a  stranger :  the  annuity 
was  purchased  in  the  testator's  name,  who  executed  a  power  of  attorney  to 
transfer  it,  but  the  transfer  was  not  made  until  after  the  testator's  death.  It 
was  held  that  a  good  and  binding  declaration  of  trust  had  been  made  of  the 
annuity. 

Lastly,  if  the  settlement  be  an  imperfect  conveyance,  yet,  being  made  in 
favor  of  children  and  grandchildren,  and  being  supported  by  a  "moral  con- 
sideration," this  court,  so  far  from  destroying,  will,  if  necessary,  perfect  it. 
The  court  has  been  in  the  constant  habit  of  lending  its  aid  in  cases  of  defec- 
tive appointments  under  powers ;  in  surrenders  of  copyholds.  Chapman  v. 
Gibson,{g)  Hale  v.  Lamb,{h)  Rodgers  v.  Marshall  ;(i)  and  on  a  covenant 
to  stand  seised,  in  favor  of  persons  coming  within  the  *'  meritorious  conside- 
ratioD."  The  point  was  admitted  by  the  court  in  Colman  v.  Sarel,{k)  where 
it  is  said  "a  court  of  equity  will  not  carry  into  execution  a  voluntary  deed 
without  either  a  valuable  or  meritorious  consideration."  In  Wiseman  v. 
^iovery{l)  after  the  plaintiff's  marriage,  his  uncle,  the  defendant,  covenanted, 

(a)  1  Modern,  1 13.  (6)  3  Peere  Williams,  594.  (e)  1  Vei.  sen.  73. 

i!^  1  Vm.  ten.  511.  (e)  18  Vei.  140.  ,  (^)  3  B.  C.  C.  239. 

<A)  2  Eden,  293.  (t)  17  Vea.  894.  (Jc)  3  B.  C.  C.  13,  aod  1  Vm.  Jan.  50. 

(I)  1  Ch.  Rep.  158. 


664  CASES  IN  CHANCERY. 

1839. — DUloB  T.  Coppin. 

in  coDtfideratioQ  of  love  and  afbction,  and  to  regain  the  good  will  of  the 
plaintiff's  father,  to  settle  estates,  when  ithey  descended  on  him ;  and  the 
court  decreed  that  the  covenant  should  be  specifically  performed.  lu  Bwi" 
ham  V.  Newoo^b[a)  it  i^  said,  "  If  a  man  makes  a  voluntary  conveyance, 
and  there  be  a  defect  in  it,  so  as  it  cannot  operate  at  law,  this  court  will  nol 
decree  an  execution  ther^f ;  but  sometimes  it  has  been  decreed  where  it  is 
intended  a  provision  for  younger  children."  In  Beard  v.  Nuit- 
[*665]  halUb)  a  voluntary  bond  to  make  a  jointure  was  ^decreed  to  be 
made  good  out  of  the  husband's  estate ;  "  for  an  agreement,  though 
voluntary,  under  hand  and  seal,  ought  to  be  decreed  by  the  court."  So  in 
FaihergiU  v.  FothergtU(e)  it  is  said,  <'  Whenever  a  conveyance  is  made 
upon  a  good  consideration,  if  there  be  any  defect  in  the  execution  of  it,  this 
court  hath  always  supplied  the  defect.  It  has  farther  been  held,  that  provi- 
sions for  wife,  children,  &c.  were  considerations  for  which  this  court  would 
supply  such  defects.  In  Husband  v.  PoUard,{d)  a  father  was  decreed  speci- 
fically to  perform  a  covenant  contained  in  a  voluntary  settlement,  to  renew 
leaseholds  for  the  benefit  of  his  son,  a  volunteer.  In  Watts  v.  Bullas,{e)  a 
voluntary  conveyance  made  to  a  brother  of  the  half  blood,  but  which  was  de- 
fective at  law,  was  made  good  in  equity  against  the  heir ;  the  Lord  Keeper 
being  of  opinion  that  as  the  consideration  of  blood  would,  at  common  law, 
raise  a  use,  and  as,  before  the  statute  of  27  Hen.  8,  such  cestui  que  use  could 
have  compelled  an  execution  of  the  use  in  a  court  of  equity,  so  would  this 
imperfect  conveyance  raise  a  trust,  in  respect  to  the  consideration  of  blood, 
and  consequently  ought  to  be  made  good  in  equity. 

In  Shane  v.  Cadogan,{g)  it  was  held,  that  ''  as  against  a  party,  himself, 
and  his  representatives,  a  voluntary  seUlement  is  binding,"  although  no  legal 
interest  passed  by  it ;  "  for,  where  a  trust  is  created,  no  consideration  is  es- 
sential, and  the  court  will  execute  it,  though  voluntary." 

In  F\}riescue  v.  Barnett^{h)  a  voluntary  settlement,  by  a  brother, 
[*666]    of  a  policy  of  assurance  on  his  sister  and  her  'children,  was  held 
valid,  though  the  legal  interest  in  the  policy  never  passed. 

The  question  in  this  cause  was  recently  raised  in  the  case  of  Ellis  v.  iVim- 
mojlj)  and  it  was  there  distinctly  decided,  after  full  consideration,  that  a 
court  of  equity  would  decree  specific  performance  of  a  contract  in  favor  of 
children,  and  those  coming  within  the  consideration  of  blood.(A:) 

With  respect  to  the  question  of  hotchpot,  a  co-parcener  is  not  bound  to 
bring  real  estate  into  hotchpot ;  for,  b^  the  statute  of  distributions,  22  & 
23  Car.  2,  c.  10,  the  heir  is  specially  excepted;  and  coparceners  form 
but  one  heir;  Littleton,  313.    Under  the  custom  of  London,  on  which,  in 

(a)  2  Venir.  364.  (6)  1  Vernon,  427.  {e)  Freeman,  256. 

(d)  2  Peere  Wme.  467.   (e)  1  Peere  Wmi.  60  (^)  2  Sogd.  Vend.  Appx.  p.  66,  lOtb  ed* 

(A)  3  Mylne  Sl  Keen,  36.  (t)  1  LI.  dt  Goo.  Rep.  Temp.  Sngd.  333. 

(ifc)  See  «1m  Tkompnn  y.  AtifeUd,  I  Vernon,  40 ;  Wright  v.  Wright,  I  Vee.  sen.  408 ;  Saltern 
V.  Melhuiih,  Ambler,  247 ;  see  p.  251. 
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tliis  respect,  the  statute  was  founded/ a)  heirs  and  co-heirs  were  not  bound  to 
bring  land  into  hotchpot ;  Civil  r.  Rieh;{b)  nor  was  the  heir  in  gavelkind  ; 
Lutwychev.  Luiwyche ;{c)  and  the  law  is  so  stated  in  4  Burn's  Ecc.  Law,' 
398.  In  this  case,  the  persons  who  take  the  real  and  personal  estate  are  dif- 
foent ;  •  and  to  bring  the  land  into  hotchpot  would  have  the  effect  either  of 
giving  to  Miss  Gray,  who  is  not  one  of  the  co-heirs,  a  share  in  the  lands,  or 
of  giving  to  her  brother,  Francis  Delaval  Gray,  a  greater  share  of  the  perso- 
nal estate  than  his  sister,  contrary  to  the  object  and  spirit  of  the  statute,  which 
was  to  create  an  equality. 

The  life  estate  only  of  Mrs.  Coppin  should  be  brought  into  hotchpot,  and 
the  interest  given  to  her  husband  and  her  children  cannot  be  charged 
against  her  in  the  'distribution  of  the  intestate's  estate,  for  this  is  not    [*667J 
like  a  case  where  a  child  has  concurred  in  a  settlement,  in  which 
case  the  whole  fund  settled  might  be  considered  an  advancement  by  the 
parent,  and  a  resettlement  of  it  by  the  child. 

Mr.  Richards  and  Mr.  /.  Russell  appeared  for  the  children  of  Mr.  and 
Mrs.  Coppin. 

Mr.  Kenyan  Parker  appeared  for  Francis  Delaval  Gray. 

Mr.  Tinney  and  Mr.  WUbraham  appeared  for  Eliza  Maria  Gray. 

Mr.  Sharpe,  in  reply. — The  circumstance  that  Mrs.  Coppin  has  now,  as 
adminiatiatrix,  clothed  herself  and  her  husband  with  the  le^al  title  to  the 
East  India  stock  and  the  Globe  shares,  is  no  ground  of  defence  whatever  to 
the  plaintiff's  claim;  for  the  question  raised  in  this  cause  is,  whether  that 
stock  and  those  shares  did  not,  at  the  time  of  the  intestate's  death,  constitute 
part  of  his  personal  estate  ;  and,  if  they  did,  they  belong  to  those  who  were 
then  entitled  to  his  estate ;  and  no  act  of  the  administratrix  in  her  own  favor 
can  defeat  that  title. 

The  defendants,  by  getting  up  the  deed  against  the  claim  of  the  parties  en- 
titled to  the  intestate's  estate,  put  themselves  in  the  position  of  asking  the 
court  to  execute  the  deed  ;  and  the  question  which  the  court  will  now  con- 
sider is,  whether  they  are  entitled  to  have  the  deed  executed,  and,  if  they 
are  not,  the  court  will  declare  that  the  property  forms  part  of  the  intestate's 
estate. 

*As  to  the  argument,  that  the  deed  amounts  to  a  covenant  upon  [*668] 
which  an  action  at  law  might  be  maintained,  and,  therefore,  that  the 
administratrix  was  justified  in  what  she  has  done,  it  may  be  observed,  that 
that  case  is  not  made  by  the  pleadings  in  this  cause,  and  that,  even  if  it  had 
been  made,  it  would  have  had  no  effect.  The  course  for  the  administratrix 
to  have  taken  was  to  treat  what  she  has  done  as  a  payment  made  in  her  dis- 
charge ;  but  the  simple  answer  to  the  argument  is,  that  the  words  of  the 
deed  would  not  raise  a  covenant,  for  a  covenant  cannot  be  raised  by  an  as- 
signmentj  in  a  case  in  which,  as  here,  the  property  is  not  assignable  by  deed. 

(<)  Sm  2  Paere  Wms.  356.  (6)  1  Vera.  Sl6.  (e)  Ca.  temp.  Tmlbot,  S7& 
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The  authorities  on  this  subject  are  collected  in  Piatt  on  CovenaDts.(a)  Be- 
sides this,  an  implied  covenaqt  cannot  be  sued  on  without  consideration ; 
ShMibriek  ▼.  Salmond  X&)  and  equity  has  never  acted  on  implied  covenants ; 
Sakem  v.  Melhvish.{c)  If  this  argument  were  good  here,  it  would  have 
been  equally  good  in  Caiman  v.  8arely{d)  which  was  an  assignment,  by  deed^ 
of  stock,  or  in  Ellison  v.  Ellis€n.(e) 

It  is  evident  that  the  main  reliance  of  the  defendants  is  upon  the  decision 
in  the  case  of  Ellis  v.  Nimmo  ;  but,  in  addition  to  what  has  been  already 
said  upon  that  decision,  it  may  be  observed  that  the  only  authorities  to  which 
it  refers  are  old  cases,  determined  before  the  law  on  this  subject  was  settled ; 
and,  with  respect  to  one  of  them,  Watts  v.  BuUas^{g)  where  a  voluntary  con- 
veyance to  a  brother  of  the  half  blood  was  made  good,  it  is  to  be  remarked 
that  Lord  Hardwicke  disputed  the  authority  of  that  case,  in   Goring  v. 

Nash.(lt) 
[*669]  *Aa  to  the  question  of  hotchpot.  Civil  v.  iiicA,(f )  does  not  affect 
the  case,  for,  by  the  custom  of  London,  land  is  never  brought  into 
hotchpot,  either  ^  against  co-heirs  or  younger  children  :  Cox  v.  Belithcty{k) 
Tomkyns  v.  Ladbroke.{l)  This  is  quite  contrary  to  the  statute  of  distri- 
butions, and  shows  that  no  decision  as  to  the  custom  of  London  can  effect  a 
case  under  the  statute.  Where  property  is  settled  on  a  child,  her  husband 
and  children,  the  whole  must  be  brought  into  hotchpot ;  Weyland  v.  IFey- 
land^m)  and  it  is  immaterial  whether  the  settlement  is  made  before  or  after 
marriage. 

[Thb  Lord  Chancellor  : — ^You  must  carry  your  proposition  to  this  ex- 
tent, that  if  a  father  settle  property  on  a  grandchild,  and  the  child  gets 
nothing,  yet  the  child  must  account  for  it] 

As  regards  the  real  estate,  the  plaintiffs  are  entitled  to  have  the  deed  de- 
livered up  to  be  cancelled. 

The  Lord  Chancellor  : — If  I  should  be  of  opinion  that  the  deed  is  in- 
operative as  to  the  stock  and  shares,  it  will  then  remain  to  be  considered 
whether  it  is  inoperative  as  to  the  real  estate :  this  is  a  mere  question  of  law, 
and  I  do  not  see  how  I  can  order  the  deed  to  be  delivered  up  on  the  ground 
that  it  is  inoperative  at  law.  It  seems  that  the  question  of  hotchpot  may  be 
determined  in  the  other  suit 


Dec  24. — ^The  Lord  Chancellor  : — ^The  only  parts  of  this  case  upon 
which  I  can  make  a  decree,  are  the  title  to  the  East  India  stock  and 
[*67t)]    the  *shares  in  the  Globe  Insurance  Company.    The  title  to  the  free- 
hold property  is  a  question  purely  at  law,  and  the  point  as  to  hotch- 

(a)  p.  50.  (h)  3  Barr.  1637 ;  lee  p.  1639.  (c)  AmUer,  247 ;  see  p.  351. 

{d)  3  B.  C.  C.  12.    1  Ves.  jun.  50.  (e)  6  Ves.  656. 

{g)  1  P.  W.  60.  ijk)  3  AdL  186 ;  see  p.  189.  (i)  I  Vera.  216. 

^J:)  2  P.  W.  271 ;  Toller,  396.  (Q  2  Ves.  een.  591.  (m)  2  Atk.  632 ;  eee  ^  635. 
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pot  noc  only  depends  upon  that  title,  but  can  only  be  properly  raised  in  the 
salt  for  the  administration  of  the  estate. 

Od  examining  the  evidence,  I  think  it  sufficient,  as  to  the  nature  of  the 
title  to  the  East  India  stock  and  to  the  Globe  shares,  to  enable  me  to  decide 
the  questions  which  have  arisen,  without  any  previous  inquiry.  Indeed,  as 
to  the  East  India  stock,  the  whole  is  to  be  found  in  the  act  of  parliament,  and 
it  is  clear,  as  to  both,  that  the  property  could  not  be  transferred  by  the  mere 
operation  of  the  deed  of  the  26th  of  August,  1831.  As  to  both,  further  acts 
were  necessary  to  transfer  the  legal  estate  to  others.  Indeed,  as  to  the  East 
India  stock,  the  deed  recites  that  Plura  was  about  to  transfer  it,  in  order  to 
effect  his  intention.  The  deed  is  a  deed  poll ;  and  there  is  no  evidence  of  its 
having  ever  been  out  of  his  possession,  or  that  the  daughter,  Mrs.  Coppin,  or 
any  person  on  her  behalf,  was,  in  any  respect,  party  to  the  transaction,  or 
even  knew  of  any  such  deed  having  been  executed.  It  professes  to  grant, 
bafgaio,  sell,  and  assign  the  stock  and  the  shares  to  Mrs.  Coppin,  with  full 
power,  in  the  name  of  Plura  or  otherwise,  and  either  personally  or  by  attor- 
ney, to  sue  for,  recover,  and  receive  such  part  of  the  premises  which  a  mere 
assignment  thereof  would  not  enable  her  or  them  to  recover  or  receive ;  and 
it  is  proved  that  a  mere  assignment  would  not  enable  her  to  receive  or  re- 
cover either  the  stock  or  the  shares.  Here  is  no  contract,  but  a  deed  poll, 
professing  to  assign  property  incapable  of  passing  by  such  assignment ;  and 
the  question  is,  whether  the  intended  donee  is  entitled  to  the  assistance  of 
this  court  to  give  effect  to  this  imperfect  gift. 

*It  is  not  necessary  to  look  further,  for  this  purpose,  than  the  case  [*671J 
oi  Antrobus  V.  Smith.(a)  There,  the  gift  was  in  favor  of  a  child, 
but  it  was  voluntary  and  imperfect,  and  the  instrument  was  found  in  the 
father's  possession.  I  believe  that  case  to  have  been  well  decided,  and  no- 
thing which  has  since  occurred  affords  any  reason  for  departing  from  the 
principle  upon  which  it  is  founded.  It  is  also  to  be  observed  in  this  case 
that  the  envelope  proves  that  the  father  did  not  intend  that  the  instrument 
should  operate  until  after  his  death,  though  it  professes  to  be  an  immediate 
assignment :  it  is  not,  therefore,  to  be  presumed  that  he  ever  parted  with  the 
possession  of  it  It  was,  indeed,  argued  that  the  father  had,  by  that  instru- 
ment made  himself  a  trustee  of  the  property.  That  argument  was  attempt- 
ed in  Antrobfis  v.  Smith;  but  it  failed,  as  it  necessarily  must  here.  So  far 
bom  making  himself  a  trustee  of  the  stock,  he  states,  upon  the  instrument, 
his  intention  of  perfecting  the  gift  by  transfer  of  the  stock,  and  endeavors  to 
provide  the  means  by  which  the  grantee  may  obtain  the  legal  title.  The 
distinction,  taken  by  Lord  Eldon,  between  such  cases  as  this  and  trusts  con- 
stituted, has  been  so  often  and  so  well  explained  by  him,  and  is  so  satisfac- 
^ry,  as  to  leave  no  room  for  this  argument.  I  allude,  particularly,  to  Elli* 
«w  V.  EUisan{b)  and  Pulveriqft  v.  Pulvertofi.{c) 

{^)  12  Ves.  39.  (6)  6  Vei.  656.  (c)  18  Voi.  84. 

ToL.  lY.  51 
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It  was  then  said  that  this  iastrament  would,  at  all  events,  amount  to  a  cc^ 
▼enant.  If  that  were  so,  the  case  would  not  be  relieved  from  many  of  the 
objections  made  to  it,  and  it  would  be  open  to  the  case  referred  to  oi  Saltern 

V.  Melhnish.(a) 
[*672]        *I  must,  for  these  reasons,  declare  that  the  deed  did  not  operate, 

so  as  to  affect  the  testator's  interest  in  the  East  India  stock  and  the 
Globe  shares,  and  that  they  constitute  part  of  his  personal  estate  to  be  admin* 
istered.(6)[l] 

(a)  Ambler,  347  ;  see  p.  351.  (6)  See  Jefferyg  v.  Jeffery$,  Craig  &,  Fhillipt,  138. 

[1]  Javut  ▼.  Rydder,  4  Besv.  600  ;  1  Keen,  558,  n.  1 ;  3  Keen,  134,  n.  1.  Tbe  teatetor  by  m 
▼olnntary  deed,  eoveiMnted  with  tmeteee  that  in  caee  A.  and  B.  hit  two  natoral  sons,  or  eiUier  of 
them  fhould  larviTe  him,  his  (the  testator*!)  execaton  and  administraton  ihouJd  within  twelve 
montbe  after  hie  death  pay  to  tmsteea  named  in  the  deed,  60,0002.  upon  trost  for  each  of  them  (A. 
and  B.)  as  should  attain  twent]^-one  and  be  living  at  tbe  time  of  his  death  ;  and  if  neither  of  them, 
having  survived  him,  should  attain  twenty.one,  then  upon  trust  for  him  (the  testator,)  his  execu- 
tors ao(f  administrators.  The  testator  retained  the  deed  in  his  own  possession  until  his  death,  and 
did  not  communicate  it  either  to  the  trustees  or  to  A.  and  B.  The  testator  by  his  will  dated  some 
years  later  than  the  deed,  bequeathed  all  his  property  upon  trust  for  the  benefit  of  his  wife,  his 
said  SODS  A.  and  B.  and  his  legitimate  children.  After  his  death,  the  deed  of  covenant  was  found 
among  his  papers.  A.  survived  the  testator  and  attained  tw«nty-one.  It  was  held,  that  although 
the  deed  of  covenant  was  voluntary,  it  nevertheless  created  a  trust  for  A.,  and  that  tbe  refusal  of 
the  trustee  to  sue  at  law  upon  the  covenant  did  not  prejudice  the  rigiA  of  A.  to  recover  the  pay- 
ment of  the  debt  out  of  the  assets  of  the  testator  ;  that  the  deed  was  not  of  a  testamentary  natnrs, 
there  being  no  power  of  revocation  reserved  to  tbe  covenantor ;  and  that  the  retention  of  the  deed 
in  his  possession,  and  the  absence  of  communication  respecting  it  to  the  trustees  and  the  eewtmi  f«< 
truet,  did  not  affect  lis  validity.  TUteherY,  FUtekert  4  Hare,  67.  A  testator  bequeathed  a  sum 
of  money  to  trustees,  in  trust  for  his  daughter  for  life,  aiid  in  case  she  died  without  leaving  issue, 
.  for  her  next  of  kin,  exdnsife  of  her  husband.  During  the  lifetime  of'  the  da.ughter,  her  mother  as 
presumptive  next  of  kin,  by  a  voluntary  de^d  assigned  her  expectant  interest  in  reversion  to  the  hus- 
band. It  was  held,  that  on  the  death  of  the  daughter  without  leaving  issue,  the  assignment  opera- 
ted  only  as  an  agreement  to  assign  ;  and  consequently,  that  being  voluntary,  a  court  of  equity  would 
not  enforce  iu  Lord  Lyndhurst : '"  The  deed  being  in  this  case  merely  voluntary,  it  was* an  as- 
signment altogether  inoperative ;  and  the  only  regaining  question  will  be  whether,  although  void 
as  an  assignment,  it  is  effectual  as  a  declaration  of  ttnst.  Tbe  residue  is  assigned  to  the  plaintiff  in 
trust  for  himself,  6lc.  There  can  be  no  difference  between  an  assignment  to  the  plaintiff  in  tro»t 
for  himself,  and  an  assignment  to  him  simply.  The  assignment  fails,  and  with  it  tbe  trost.  If 
sQch  an  assignment  be  inoperative  it  does  not  convert  the  assignor  into  a  trustee  for  the  assignee. 
It  has  been  repeatedly  decided,  that  where  a  gilt  is  intended,. as  in  the  present  case,  and  it  is  im- 
perfect or  ineffectual,  this  cannot  be  converted  into  a  declaration  of  trust  so  as  to  taiake  the  donor 
a  trustee  for  the  donee.  The  authorities  are  conclusive  upon  this  point.  The  cases  of  Antnhmty. 
Smith,  (13  Ves.  39,)  and  Edwards  v.  Jonee,  (1  Mjl.  Sl  Cr.  336,)  were  cases  of  imperfect  gills. 
It  was  contended  that  the  donors  were  trustees  for  the  donees.  But  in  both  cases  the  court  held 
that  an  incomplete  gift  would  not  operate  as  a  declaration  of  trust.  Tbe  judgment  of  Sir  William 
Grant  on  this  point,  in  Anlro6tt«  v.  Smith,  is  conclusive  in  the  reasoning.  It  is  stated  fnliy  by 
Lord  Gotten  ham  in  Edwards  v.  Jones,  and  it  is  nnneceraary  to  repeat  it.  In  Sloan  ▼.  Cadagaut 
(Bug.  V.  6l  p.  app.  xxvii,)  which  was  so  much  relied  upon  in  the  argument,  Bromley  Cadogan  had 
a  vested  interest  in  the  property  assigned  ;  he  conveyed  it  by  a  voluntary  deed  to  trustees  in  trust 
ibr  the  Earl  his  father.  Sir  William  Grant  considered  that  a  trust  was  thereby  created,  and  upon 
that  his  judgment  was  rested.  It  is  obvious  however,  tha^that  case  is  very  distinguishable  from 
the  present,  which  is  the  assignment  of  a  mere  expectancy,  that  conveys  no  estate  or  interest  to 
the  assignee,  although  when  made  for  a  valuable  consideratioui  which  is  wanting  here,  it  would  be 
■upported  in  equity."    JfeeJ:  t.  KsttleweU,  1  Phillips,  342. 
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Between  John  Talbot  and  Augusta  Talbot,  Infants,  by  their  Next 
Friend  Horace  St.  Paul,  Plaintiffs ;  and  The  Right  Honorable  John 
Earl  of  Shre^htsburt,  John  Wright,  William  Blount/,  James  Hur- 
tle Fisher,  Sir  Horace  David  Cholwell  St.  Paul,  Bart.,  The 
Honorable  Craven  Fitzhardinge  Berkeley,  M.  P.,  and  Augusta 
his  Wife,  formerly  Augusta  Talbot,  Widow,  and  the  Rev.  Thomas 
Doyle,  Defendants. 

And  between  The  Rev.  Thomas  Doyle  and  John  Talbot  and  Augusta 
Talbot,  Infants,  by  the  said  Thomas  Doyle,  their  Testamentary  Guar- 
dian and  Next  Friend,  Plaintiffs  ;  and  John  Wright,  William  Blount, 
James  Hurtle  Fisher  (when  he  shall  cpme  within  the  Jurisdiciion  of 
this  Court,)  The  HonoralJe  Craven  Fitzhardinge  Berkeley,  M. 
P.,  and  Augusta  Berkeley,  his  Wife,  formerly-  Augusta  Talbot,  Wi- 
dow, and  the  Right  Honorable  John  Earl  of  Shrewsbury,  Defendants. 

And  between  John  Talbot  and  Augusta  Talbot,  Infants,  by 
their  Next  Friend  Horace   St.  Paul,  Plaintiffs;   *and  The    [^erS] 
Honorable  Craven  Fitzhardinge   Berkeley,  The  Honora- 
ble Thomas  Morton  Fitzhardinge  Berkeley,  and  George  Keats 
Corptcld,  Defendants. 

( By  Supplemental  Bill.) 

1B40:  Febraary  1,5. 

JorifMlietioa  of  the  eoart  in  eontroilin|^  the  power*  of  teilaraontary  gfttardiane. 

The  circaimtanee  that  it  will  be  more  for  the  peeaniary  interest  of  a  ehild  to  be  edacated  in  one 

reiigjoiis  faith  than  in  another,  will  not  induce  the  coort  to  interfere  with  his  religious  edueation. 
And,  tembUttbe  coqrt  will  not  interfere  with  tjie  discretion  of  the  testamentary  goardian  as  to 

the  faith  in  which  he  educates  his  ward,  particularly  if  that  faith  be  the  faith  which  the  ward*t 

father  pfofessed. 

The  infant  plaintiffs  John  Talbot  and  Augusta  Talbot,  were  the  only  chil- 
dren of  the  Honorable  George  Henry  Talboc,  deceased,  by  his  marriage  with 
the  defendant  Augusta  Berkeley,  formerly  l^albot.  The  plaintiff  John  Tal- 
bot was  born  on  the  18th  of  February,  1830,  and  th^  plaintiff  Augusta  Tal- 
bot was  born  on  the  6th  of  June,  1831. 

At  the  time  of  Mr.  Talbot's  marriage,  he  professed  the  Roman  Catholic 
faith,  while  his  intended  wife  was,  as  she  afterwards  continued,  a  Protestant. 
No  stipulation,  however,  was  made  in  the  marriage  settlement,  or,  as  far  as 
appeared,  in  any  other  manner,  as  to  the  faith  in  which  the  children  of  the 
marriage  should  be  educated. 

By  a  separation  deed,  made  between  Mr.  and  Mrs.  Talbot  and  certain  other 
persons,  on  the  2d  of  February,  1833,  it  was,  amongst  other  things,  stipulated 
that  AugHsta  Talbot  should,  until  she  attained  her  tenth  year,  remain  under 
the  sole  care  and  management  of  her  mother,  and  that  the  mother  should 
have  the  liberty  of  seeing  her  son,  the  plaintiff  John  Talbot,  at  all  reasonable 
times,  while  he  should  remain  with  his  father. 
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Mr.  George  Henry  Talbot  (the  father  of  the  infaot  plaintiffs)  died  on  the 

11th  of  June,  1839,  having,  by  his  will  dated  the  lOth  of  June,  1838,  ai>- 

pointed  the  Rev.  Thomas  Doyle,  who  was  a  clergyman  of  the  Ro- 

[*674J    man  ^Catholic  Churc)^,  the  sole  and  entire  guardian  of  his  children 

the  infant  plaintiffs,  and  his  sole  executor,  and  having  bequeathed 

to  him  the  whole  of  his  personal  property. 

Under  the  will  of  Charles  Earl  of  Shrewsbury,  whose  executors  the  defen- 
dants Wright,  Blount,  and  Fisher  were,  the  infant  plaintiffs  were  entitled  to 
two  sums  of  30,000/.  each,  contingently  upon  their  attaining  the  age  of 
twenty-one  years,  or,  as  to  the  female  infaot,  being  married,  subject  u>  the 
life  interest  of  their  mother  in  a  sum  of  600/.  per  annum,  part  of  the  income 
of  one  of  those  two  sums,  and  with  a  right  to  an  allowance  for  their  mainten- 
ance and  education  during  their  minorities. 

The  defendant  John  Earl  of  Shrewsbury,  as  residuary  lesfatee  of  the  testa- 
tor Oharles  Earl  of  Shrewsbury,  would  be  entitled  to  the  sums  in  quesCioo, 
if  neither  of  the  infant  plaintiffs  lived  to  attain  a  vested  interest  in  them. 

Mr.  George  Henry  Talbot  had  been  entitled  to  a  life  interest  in  the  sums 
in  question ;  and  the  bill  in  the  second  mentioned  cause  alleged  that  certain 
arrears  were  due  to  him  at  his  death,  which  the  plaintiff  Doyle,  as  his  execu- 
tor, claimed. 

The  general  object  of  both  suits  was  to  have  the  trusts  of  the  will  of  the 
testator  Charles  Earl  of  Shrewsbury,  with  respect  to  thef  two  sums  of  30,000/. 
performed,  under  the  decree  of  the  court ;  but  the  second  mentioned  suit 
asked  more  extensive  directions  than  the  first. 

The  bill  in  the  first  mentioned  cause  ( Talboi  v.  The  Earl  of 
[•675]    Shrewsbury,)  was  filed  on  the  16th  of  July,  1839,  •and  the  bill  in 
the  second  mentioned  cause  {Doyle  v.  Wright)  was  filed  on  the  21st 
of  August,  1839. 

On  or  about  the  23d  of  August,  1839,  a  petition  in  the  first  mentioned 
cause  was  presented  to  the  Lord  Chancellor,  in  the  name  of  the  infants,  pray- 
ing that  the  defendants  the  Earl  of  Shrewsbury  and  Thomas  Doyle  might 
be  restrained  from  taking  the  petitioners,  or  either  of  them,  out  of  the  juris- 
diction, and  that  the  petitioners  might  be  permitted  to  reside  with  their  mother 
at  such  reasonable  and  proper  times  and  periods  as  to  the  court  should  seem 
meet,  and  more  particularly  that  the  petitioner  John  Talbot  might  be  permit- 
ted to  visit  and  reside  with  his  mother;  and,  if  it  should  be  deemed  expe- 
dient that  he  should  return  to  school,  then  that  his  mother  might  be  permit- 
ted to  visit  him,  and  to  communicate  with  him,  at  all  convenient  times  and 
periods,  at  the  school  at  which  he  might  be  placed ;  and  that  he  might  be 
permitted  to  spend  his  holidays  with  his  mother ;  and  that  the  infant  peti- 
tioner, Augusta  Talbot,  might  remain  under  the  care  and  control  of  her 
mother ;  and  that  it  might  be  referred  to  the  master  to  settle  a  scheme  for  the 
future  education  of  the  petitioners,  and  to  inquire  and  report  who  would  be  a 
fit  and  proper  person  to  superintend  their  education  ;  and  that  it  might  also 
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be  referred  to  the  master  to  inquire  and  state  wliat  would  be  a  proper  sum  to 
be  allowed  for  the  past  and  future  maintenance  of  the  petitioners,  regard  being 
bad,  in  making  such  inquiries,  to  the  just  claims  of  the  petitioners  to  visit 
their  mother,  and  reside  with  her  at  all  convenient  times,  and  to  the  necessi- 
ty of  cultivating  those  natural  feelings  of  affection  which  existed  between  the 
petitioners  and  their  mother,  and  regard  being  also  had  to  the  present  condi- 
tion in  life  and  future  prospects  of  the  petitioners. 

•On  or  about  the  same  day,  (the  23d  of  August,  1839,)  a  petition  [•676] 
in  the  second  mentioned  cause  was  presented  to  the  Lord  Chancellor, 
by  the  plaintiffs  in  that  cause,  praying  that  it  might  be  referred  to  the  master 
to  inquire  and  state  to  the  court  of  what  the  fortune  of  the  infant  petitioners 
consisted,  and  what  would  be  proper  to  be  allowed  for  their  maintenance  and 
education  respectively  during  their  respeciive  minorities,  and  out  of  what 
funds ;  and  (the  petitioner  Doyle  consenting  thereto  if  the  court  should  think 
fit)  that  the  petitioner  John  Talbot  might  be  allowed,  accompanied  by  his  tu- 
tor, to  reside  with  the  Earl  of  Shrewsbury,  and  be  educated  under  his  inspec- 
tion, but  under  the  direction  of  the  petitioner  Doyle,  and  also,  accompanied 
by  his  tutor,  to  accompany  the  Earl  of  Shrewsbury  when  be  should  visit  the 
continent  of  Europe,  during  such  periods  and  on  such  conditions  as  the 
court  should  think  proper;  and  that,  if  necessary,  it  might  be  referred  to  the 
master  to  ascertain  and  state  whether  it  would  be  for  the  benefit  of  the  peti- 
tioner John  Talbot  that  he  should  be  allowed,  in  company  with  his  tutor,  to 
leside  with  the  Earl,  and  be  educated  under  his  inspection,  but  under  the  di- 
rection of  the  petitioner  Thomas  Doyle,  and  to  accompany  the  Earl  during 
his  visits  on  the  continent  of  Ewope,  and  during  what  period  and  on  what 
conditions!  the  petitioner  Doyle  consenting  thereto,  if  the  court  should 
think  fit. 

The6e  two  petitions  were  heard  before. the  Vice-Chancellor  on  the  28th  of 
August,  1839,  when  his  honor  pronounced  one  order  upon  both  of  them,  but 
that  order  was  not  drawn  up,  and  the  two  petitions  were  reheard  before  the 
Lord  Chancellor  on  the  7th  of  September,  1839,  and  upon  that  occasion  his 
lordship,  after  hearing  counsel  for  all  parties,  except  Sir  Horace  St. 
Paul,  'pronounced  an  order,  which  was  not  drawn  up  at  the  time,  [*677] 
bat  was  eventually  drawn  up  and  passed.  This  order,  after  direct- 
ing (with  the  consent  of  the  defendants  Wright,  Blount,  and  Fisher,)  that 
certain  annual  sums  should  be  paid  to  the  testamentary  guardian,  Doyle,  for 
the  maintenance  of  the  infant  petitioners,  proceeded  as  follows : — 

"  And  it  is  ordered  that  the  infant  plaintiff  John  Talbot,  with  his  tutor, 
be  allowed  to  reside  and  travel  abroad  with  the  defendant  John  Earl  of 
Shrewsbury  ;  the  said  last  named  defendant,  by  his  counsel,  undertaking  to 
bring  the  said  infant  plaintiff  back  within  the  jurisdiction  of  this  court,  on 
or  before  the  1st  day  of  June,  1840,  or  at  such  other  time  as  this  court  shall 
direct :  and  it  is  ordered  that  the  defendant  Augusta  Berkeley  be  at  liberty 
to  visit  the  said  infant  plaintiff  John  Talbot  at  the  residence  of  the  said  de* 
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fendant  John  Earl  of  Shrewsbury,  or  elsewhere,  at  all  reasonable  times  :  and 
it  is  ordered,  that,  the  said  defendants  John  Wright,  William  Blount,  and 
James  Hurtle  Fisher,  the  said  trustees,  or  either  of  them,  do  pay  to  the  said 
defendant  Augusta  Berkeley,  such  sum  or  sums  of  money  as  they  may  think 
reasonable  for  expenses  already  incurred,  or  to  be  hereafter  incurred  by  her 
in  visiting  the  said  infant  plaintiff  John  Talbot/' 

The  remainder  of  the  order  provided  for  the  taxation  and  payment  of 
costs,  and  reserved  to  all  parties  liberty  to  apply  to  the  court  as  they  might 
be  advised. 

This  order,  although  not  drawn  up  until  after  the  5th  of  February,  1840, 
was,  in  the  meantime,  acted  upon  by  the  Earl  of  Shrewsbury,  by  taking  the 

infant  John  Talbot  abroad. 
[•678]  •Mr.  and  Mrs.  Berkeley,  had  intermarried  on  the  15th  of  Augnsti 
1839,  but  no  notice  of  that  marriage  had  been  taken,  by  any  of  the 
parties,  before  the  Lord  Chancellor,  when  the  order  of  the  7th  of  September 
was  pronounced ;  and  Mr.  Doyle  afterwards  stated  that  he  did  not  become 
aware  of  the  fact  of  the  marriage  until  the  9th  of  September.  ^ 

On  the  13th  of  January,  1840,  Mr.  Doyle  presented  to  the  Lord  Chancellor 
a  petition  in  the  secondly  mentioned  Chuae  {Doyle  v.  Wright,)  praying  that 
the  defendants  Mr.  and  Mrs.  Berkeley  might  be  ordered  to  deliver   up  the 
^person  of  the  infaht  plaintiff  Augusta  Talbot  to  the  petitioner,  her  sole  tes- 
tamentary guardian. 

The  prayer  of  this  petition  was  supported  by  allegations  and  affidavits, 
includin&f  one  affidavit  of  a  medical  man,  tending  to  show  that  the  petitioner 
could  not  properly  visit  the  infant  Augusta  Talbot  whilst  she  remained  with 
Mr.  and  Mrs.  Berkeley;  and  that  the  state  of  the  infant's  health  was  not 
such  as  to  form  any  objection  to  her  being  removed  from  her  mother.  In 
opposition  to  the  petition,  affidavits  of  two  physicians,  who  had  attended  the 
infant,  stated  that  her  health  was  such  as  to  render  a  mother's  attention  es- 
sential ;  and  other  affidavits  were  made,  which,  amongst  other  things,  stated 
that  a  Roman  Catholic  governess  had  been  provided  for  her. 

On  the  27th  of  January,  1840,  a  petition  to  the  Lord  Chancellor  was  pre- 
sented, in  the  three  suits,  in  the  name  of  the  infant  plaintiffs,  praying  that 
the  orders  of  the  28th  of  August,  1839,  and  the  7th  of  September,  1839, 
might  be  discharged,  altered,  or  varied  as  to  his  lordship  might  seem  meet, 
and  as  the  circumstances  in  the  petition  stated  might  require  ;  and  that  it 
might  be  referred  to  the  master  to  settle  a  scheme  for  the  future 
[*tJ79]  •education  of  the  petitioners,  regard  being  had,  in  settling  such 
scheme,  to  the  limitations  of  the  act  of  parliament  stated  in  the  pe- 
tition, and  regard  being  had,  in  settling  the  scheme  for  the  education  of  the 
petitioners,  to  the  delicate  state  of  health  of  the  petitioner  Augusta  Talbot, 
and  to  the  necessity  of  her  being  educated  under  the  care  and  management 
of  her  mother ;  and  that  it  might  be  referred  to  the  master  to  inquire  and  re- 
port what  would  be  a  proper  sum  to  be  allowed  for  the  past  and  future  main- 
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tenance  of  the  petitioners,  regard  being  bad,  in  determining  the  amount  of 
such  maintenance,  to  the  present  erndition  and  future  prospects  in  life  of  the 
petitioners,  and  to  the  state  of  health  of  the  petitioner  Augusta  Talbot ;  and 
thit  until  the  master  should  have  made  his  report,  the  petitioner.  Augusta 
Talbot  might  be  permitted  to  reside  with  her  mother,  and  that  all  necessary 
directions  might  be  given  for  the  payment  of  a  proper  sum  to  her  mother, 
for  her  maintenance  and  education  ;  and  that  until  the  master  should  make 
his  report,  the  petitioner  John  Talbot  might  be  permitted  an  unrestrained  in« 
tercourse  with  his  mother,  and  might  be  allowed  to  visit  his  mother,  at  her 
own  residence,  at  reasonable  and  proper  times,  and  to  reside  with  her  for 
convenient  and  proper  periods. 

This  petition  was  grounded  not  only  upon  allegations  tending  to  show 
that  Mrs.  Berkeley  had  not  been  allowed  proper  access  to  her  son,  whilst  he 
continued  in  England,  after  the  order  of  the  7th  of  September  had*  been  pro- 
nounced, but  also  upon  the  provisions  of  the  act  of  parliament  next  men- 
tioned. 

By  an  act  of  parliament  of  the  sixth  of  George  I,  intitutled  ^' An  act  for 
annexing  the  late  Duke  of  Shrewsbury's  estate  to  the  £Sarldom  of  Shrews- 
bury, and  confirming  Gilbert  Earl  of  Shrewsbury's  settlement  in  or- 
der thereto,  and  *for  other  purposes  therein  mentioned ;"  it  was  enact-  [*680] 
ed  that  certain  large  estates  therein  mentioned  should,  after  failure 
of  the  issue  male  of -certain  persons,  stand  limited  to  the  use  of  all  and  every 
person  and  person^  b^ng  issue  male  of  the  body  of  John,  first  Earl  of 
Shrewsbury,  to  whom  the  title^  honor,  and  dignity,  of  Earl  of  Shrewsbury 
should,  by  virtue  of  the  letters  patent  of  the  creation  of  the  earldom,  descend 
and  come,,  severally  and  successively,  one  after  another  as  they  and  every  of 
them  should  silcceed  to  and  inherit  the  earldom,  and  of  the  several  and  re- 
spective  heirs  male  of  the  body  and  bodies  of  all  and  every  such  person  and 
persons  issuing,  to  attend  and  wait  upon  the  said  earldom,  and  to  be  annexed 
to  and  descend  with  the  same ;  and  it  was  euacted  that  neither  any  person 
nor  the  heirs  male  of  the  body  of  any  person  to  whom  any  estate  of  inheri- 
tance in  the  estates  should  come  by  force  of  the  act  of  parliament,  should 
alienate  any  part  of  the  estates,  or  do  any  act  to  the  dishersion  of  the  heirs 
inheritable,  or  persons  entitled  in  remainder  by  virtue  of  thei  act ;  provided 
always,  that  no  person  nor  the  heirs  n^ale  of  the  body  of  any  person  to  whom 
any  estate  of  inheritance  should  come  by  force  of  the  act  of  parliament,  who 
should,  within  six  .months  after  attaining  the  age  of  eighteen  years,  take  the 
oaths  appointed  to  be  taken,  instead  of  the  oaths  of  supremacy  and  allegiance 
by  the  act  of  the  first  William  and  Mary,  intituled  "  An  act  for  the  abrogating 
the  oaths  of  supremacy  and  allegiance,  and  appointing  other  oaths ;"  and 
also  subscribe  the  declaration  set  down  and  expr^sed  in  an  act  of  parliament, 
made  in  the  thirteenth  Charleis  II.  intituled  ''An  act  for  the  more  effectually 
preserving  th^  King's  person  and  government,  by  disabling  papists,  from  sit- 
ting in  either  house  of  parliament|"  to  be  by  him  or  them  made,  repeated,  and 
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subscribed  in  the  Courts  of  Chancery  or  King's  Bench  or  Qoarter 
[*68l]  Sessions  of  the  county  where  he  or  they  should  reside,  *aod  who 
should  from  thenceforth  continue  a  Protestant  until  he  or  they  attain* 
ed  the  age  of  twenty-one  years,  should,,  after  he  or  they  should  attain  the 
said  age,  and  while  he  or  they  continued  a  Protestant,  be  disabled  from  alien- 
ing the  estates,  but  might  alien  the  same  as  freely  and  absolutely  as  if  the 
act  had  never  been  made. 

The  act  of  parliament  gave  to  the  persons  who  should  succeed  to  the  es- 
tates under  the  limitations  therein  contained  powers  of  creating  various 
eharges,  and  of  leasing,  for  three  lives  or  twenty-one  years,  or  for  any  term 
determinable  on  three  lives,  at  the  usual  and  accustomed  rents. 

The  petition  stated  that  the  present  Eail  of  Shrewsbury  held  the  estates 
mentioned  in  the  act  of  parliament,  under  the  limitations  therein  coDtained, 
and  that  he  had  no  issue  male,  and  that  in  the  event  of  dying  without  such 
issue,  the  infant  petitioner,  John  Talbot,  would  succeed  to  the  title,  and 
would  also  succeed,  under  the  act  of  parliament,  to  the  estates  before  men- 
tioned ;  that  it  would  be  for  the  pecuniary  interest  of  the  infant  petitioner, 
John  Talbot,  that  he  should  become  a  Protestant  at  the  age  mentioned  in 
the  act  of  parliament,  and  should  afterwards  continue  a  Protestant ;  but  that 
the  defendants  Doyle  and  the  Earl  of  Shrewsbury,  under  whose  exclusive 
power  and  control  the  petitioner  was  now  placed,  were  bound  by  the  obliga- 
tions of  conscience,  as  members  of  the  Roman  Catholic  persuasion,  and  were 
fully  determined,  to  educate  the  petitioner  in  the  religious  tenets  of  the 
Church  of  Rome. 

The  petition  was  supported  by  affidavits,  which,  amongst  other  tbingSy 
verified  the  statements  made  in  the  petition  with  respect  to  Mrs. 
[*682]    Berkeley's  not  having  been  ^allowed  to  have  proper  access  to  her 
son,  and  by  medical  affidavits  stating  that  it  was  essential  to  the  fe- 
male infant's  health  that  she  should  have  the  benefit  of  her  mother's  care 

and  attention. 

Both  petitions  came  on  to  be  heard  together. 

Mr.  Wakefield,  Mr.  Wigram,  and  Mr.  Bagshawe^  appeared  in  support  of 
Mr.  Doyle's  petition. 

Sir  C  Wetherell,  and  Mr.  O.  A.  Youngs  in  support  of  the  petition  pre* 
sented  in  the  names  of  the  infants,  contended,  that  regard  being  had  to  the 
act  of  parliament  before  mentioned,  the  infant,  John  Talbot,  ought  to  be  so 
educated  as  that  he  should,  at.  the  age  of  eighteen,  be  sufficiently  informed 
to  be  able  to  decide  whether  he  would  declare  himself  a  Protestiuit  or  Ro- 
man Catholic.  They  referred  to  Dillon  v.  Parkerj{a)  Wilson  v.  Lord  John 
TotDnshend,{b)  Duke  of  Beaufort  v.  Berty,{e)  Eyre  v.  Countess  of  Shafti 
buryj{d)  Powel  v.  Cleaverj{e)  Lyons  v.  Blenkin,{g)  AnonJJk) 

(a)  1  Swanst.  359.  (6)  2  Ves.  jun.  693.  {e)  1  P.  W.  703. 

{d)  2  P..  W.  102.  (e)  2  Bro.  C.  C.  499 ;  lee  p.  509.         {g)  Jacob,  245. 

(A)  Jacob,  254,  n.  264,  n. 
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Mr.  Richards  appeared  for  Mr.  and  Mrs.  Berkeley. 
Thb  Lord  Chancellor  : — ^There  are  two  questions  which  I  am  called 
OQ  to  decide ;  and  I  have  formed  an  opinion  so  clearly  upon  each,  that  I 
think  it  quite  unnecessary  to  take  any  further  time  to  consider  my  decision. 

The  first  question  is  as  to  the  immediate  custody  of  the  female 
infant,  aod  is  entirely  unconnected  with  any  ^question  raised  as  to  [*683] 
the  education  of  the  boy,  and  is  confined  within  very  narrow  limits. 
When  the  case  was  before  me  in  the  autumn,  I  had  considerable  reason  to 
bdieve  that  there  was  much  misapprehension  in  the  mind  of  the  mother  as 
to  her  rights  as  mother ;  and  I  thought  it^necessary  to  explain  that  in  point  of 
law,  she  had  no  right  to  control  the  power  of  the  testamentary  guardian.  It 
is  proper  that  mothers  of  children  thus  circumstanced  should  know  that  they 
have  no  right,  as  such,  to  interfere  with  testamentary  guardians,  and  if,  un- 
der the  peculiar  circumstances,  I  think  it  proper  now  to  leave  the  child  in 
the  custody  of  the  mother,  it  is  not  in  respect  of  right  in  that  mother,  but  it 
is  in  consequence  of  that  power  which  the  court  has  of  controlling  the  power 
of  testamentary  guardians.  It  is  not  necessary  for  me  to  lay  down  any  par- 
ticular mles  for  the  exercise  of  this  power  by  the  court,  because  I  am  now 
coosidering  what  is  proper  to  be  done  upon  an  application  made  by  the  tes- 
tamentary guardian  himself ;  and  there  can  be  no  doubt  that,  upon  such  aq* 
application,  the  court  will  consider  that  its  aid  should  be  afibrded. 

Now  I  have  first  to  consider  the  age  of  the  child :  that  age  is  represented 
as  between  eight  and  nine  years,  an  age  at  which  much  cannot  be  apprehen- 
ded from  leaving  a  child  in  the  care  of  a  mother  not  of  the  same  faith,  par- 
tiealariy  when  a  governess  has  been  provided  for  the  child  of  the  same  faith 
as  the  father.    I  find  not  only  the  age,  but  a  very  strong  preponderance  of 
medical  testimony,  that  the  child  is  of  very  weak  constitution,  and  though 
Dot  afflicted  with  any  dangerous  disease,  yet  that  there  is  a  considerable 
tendency  to  dangerous  disease.  Then  I  have  also  an  act  of  the  father,  which, 
though  not  binding,  is  entitled  to  the  greatest  attention,  as  being  evi- 
dence of  his  desire  that  *the  female  infant  should  remain  with  her    [*684] 
niother  until  she  should  have  attained  a  certain  age,  and  of  his  con- 
fidence that  that  would  not  be  abused ;  and  that  period  has  not  yet  arived. 
I  rely  upon  that  as  evidence  of  the  confidence  he  felt  that  the  child  might, 
up  to  that  age,  remain  in  the  custody  of  the  mother,  and  that  she  would  pay 
that  attention  to  the  education  and  health  of  the  child  which  he  desired.    As 
to  that  the  testamentary  guardian  (Mr.  Doyle)  thinks  that  there  should  be 
an  alteration ;  but  I  have  a  right  to  look  at  the  opinions  of  that  gentleman 
himself;  for  I  know  that,  when  he  first  took  upon  himself  to  interfere,  he  did 
not  think  it  necessary  to  take  the  child  otit  of  the  mother's  care.    If,  there- 
fore, he  was  of  that  opinion  in  September,  I  must  assume  that  he  saw  nothing 
in  the  religions  education  or  care  of  the  child  which  was  a  reason  for  inter- 
fiering. 

It  is  perfectly  clear  that  since  that  time  the  event  has  taken  place— it  bad 
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ndeed  taken  place  before,  but  was  not  known  to  me,  and  I  believe  not  known 
to  him — that  the  mother  has  since  contracted  marriage;  but  there  is  notbiDg 
to  show  that  anything  is  likely  to  result  from  that  circumstance,  to  prevent 
the  child  being  as  properly  attended  to  as  before. 

I  think,  therefore,  that,  under  the  present  circumstances,  the  removal  of 
the  child  is  not  expedient.  I  say  nothing  as  to  what  my  opinion  might  be 
upon  any  complaint  which  might  be  hereafter  made,  either  as  to  education 
or  otherwise ;  and  in  now  refusing  to  make  the  order,  I  must  state,  that  in 
leaving  the  child  in  the  care  of  the  mother,  I  do  not  supersede  the  authority 
of  the  guardian.  The  guardian  is  responsible  to  this  court  for  the  care  of  the 
child,  and  he  must,  therefore,  have  free  access  to  the  child,  and  must  be  con- 
sidered as  having  the  custody  of  the  child,  subject  only  to  such 
[*685]  ^restriction  as  this  court  imposes.  I  think  the  best  way  will  be  to 
direct  that  petition  to  stand  over. 

Now  with  regard  to  the  other  petition,  these  considerations  have  no  appli- 
cation whatever. 

The  first  question  is  whether,  there  is  any  thin^  before  me  to  show  tbat 
the  testamentary  guardian  of  the  boy  has  not  duly  executed  the  duties  of  that 
office.  Now,  as  to  that,  nothing  is  stated,  except  that  he  has  mom  or  less 
consulted  the  wishes  of  the  uncle  of  the  boy.  No  complaint  is  made  as  to 
the  manner  in  which  the  boy  has  been  brought  up  and  educated.  Consider 
the  situation  of  this  child  with  respect  to  Lord  Shrewsbury.  He  is  not  only 
bis  nephew,  but  he  is  the  presumptive  heir  not  only  to  Lord  Shrewsbury's 
entailed  estates,  but  also  to  all  the  other  possessions  Lord  Shrewsbury  may 
at  present  enjoy.  Is  it  not  according  to  the  usual  practice  of  the  world  tbat 
the  expectant  heir  should  be  brought  up  with  the  person  from  whom  he  ex- 
pects so  much  ;  that,  as  far  as  possible,  he  should  be  treated  as  the  son  of  that 
person,  and  should  look  up  to  that  person  as  his  fisither  3  When  I  say  this, 
I  bear  in  mind  that  there  is  not  a  suspicion  as  to  the  mode  in  which  the  child 
is  treated ;  and  it  was  stated  to  me  in  the  autumn,  that  it  was  the  intention  of 
Lord  Shrewsbury  to  take  with  him  a  tutor  for  the  boy.  So  far  from  BIr. 
Doyle  having  done  any  thing  inconsistent  with  his  duty,  it  is  the  coiusa 
which,  of  all  others,  I  should  have  expected  him  to  adopt. 

No  reason  is  stated  why  the  boy  should  be  removed  from  school  or  remain 
at  school ;  but  the  court  will  not,  without  a  case  made,  interfere  with  the 
manner  in  which  the  testamentary  guardian  exercises  his  authority. 
[*686]  Prima  faciei  he  has  a  right  to  the  possession  of  both  'children.  He 
has  a  right  to  exercise  his  discretion.  He  has  exercised  his  disere- 
tion,  for  the  present.  Ue  thinks  it  more  for  the  benefit  of  the  child  that  he 
should  be  removed  from  school,  and  placed  in  the  house  of  his  uncle. 

Then  the  question  is,  whether  that  peculiar  circumstance  which  has  been 
the  subject  of  so  much  discussion  is  to  regulate  the  mode  of  the  boy*s  religious 
education.  It  is  said  there  are  circumstances  of  pecuniary  benefit  and  pro- 
perty which  ought  to  induce  this  conrt  to  educate  him  in  a  manner  which,  if 
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it  were  mj  duty  to  interfere,  I  should  find  it  very  di£BcaIt  to  prescribe.  In 
the  first  places  I  find  this  child  bom  of  a  Roman  Catholic  father,  who,  though 
he  married  a  Protestant  lady,  did  not,  on  that  marriage,  enter  into  any  stipi> 
lation  as  to  the  faith  in  which  his  children  should  be  brought  up.  I  find 
the  father,  who  had  the  power  of  regulating  the  method  of  bringing  up  his 
children,  and  of  extending  that  power  after  his  death,  appointing,  as  testa- 
moitary  guardian,  a  clergyman  of  the  Roman  Catholic  Church,  and  I  think 
it  impossible  that  the  fiither  could  more  distinctly  indicate  his  wishes  as  to 
the  fiiith  in  which  his  child  should  be  brought  up.  Although  the  father  has 
not  the  power  of  regulating,  after  his  death,  the  faith  in  which  his  child 
diOQld  be  brought  up,  the  court  will  pay  great  attention  to  the  expression 
of  his  wishes,  and  he  can  exercise  that  power  indirectly  by  appointing  a 
guardian  of  that  fiuth.  When,  therefore,  a  Roman  Catholic  father  appoints 
a  Roman  Catholic  guardian,  there  can  be  no  doubt  as  to  the  father's  inten- 
tion ;  and  if  I  were  to  interfere  with  the  exercise  of  the  guardian's  discretion 
as  to  the  faith  in  which  the  child  should  be  educated,  I  should  be  doing  an 
act  <rf  very  great  injustice.  Nothing  can  be  more  dear  to  a  father  than  re- 
gulating the  rdigious  education  of  his  child ;  and  if  1  were  to  in- 
teffere  in  the  manner  *  which  is  desired,  I  should  adopt  a  course  to  [*687] 
indnoe  those  dissenting  from  the  established  church  to  suppose  that 
this  court  would  interfere  to  control  the  education  of  their  children ;  for  if  I 
were  to  do  it  for  the  purpose  of  the  supposed  pecuniary  interest  of  a  child, 
other  questions  might  come  before  roe  as  grounds  for  a  similar  interference. 
Now,  Lord  Uldon,  in  the  case  which  Sir  Charles  Wetherell  has  referred 
to,(a)  instead  of  expressing  an  opinion  to  the  effect  for  which  Sir  Charles 
Wetherell  contends,  appears  very  strongly  to  have  marked  a  distinction. 
He  says,  that  the  law  is  now  changed,  and  that  it  is  now  lawful  to 
educate  a  child  in  the  Roman  Catholic  faith  ;  and  when  he  speaks  of  former 
times,  he  speaks  of  times  when  the  yain  attempt  was  made  to  influence  the 
religion  of  families  by  penal  statutes. 

Now,  then,  if  that  be  so,  although  I  am  not  now  meaning  to  lay  down  any 
mle  which  may  be  applicable  to  extreme  cases,  following  the  example  of  the 
irisest  of  those  who  haFe  preceded  me,  and  confiniug  myself  to  the  (acts 
of  the  case  before  me,  I  have  a  Roman  Catholic  parent  appointing  a 
Boman  Catholic  guardian,  and  I  am  asked  to  interfere  with  that  guardian 
upon  this  ground,  namely,  that  by  an  act  of  parliament  of  George  the 
First,  the  son  will,  in  the  event  of  Lord  Shrewsbury  having  no  male  ia* 
aoe,  be  tenant  in  tail,  but  without  power  of  alienation :  but  that  act  pro- 
vides that  if,  when  the  child  attains  the  age  of  eighteen  years  and  a  half,  he 
shall  do  certain  acts — I  do  not  now  allude  to  the  alteration  of  the  law,  be- 
cause it  is  not  necessary — indicating  that  he  professes  the  Roman  Catholic 
Uth,  and  shall  continue  in  that  faith  until  twenty*one,  then  that  fet- 
ter shall  fall  off,  and  he  shall  have  the  same  *power  as  any  other    [*688J 

(a)  Anon.  Jac.  354,  n.  365,  a. 
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person  who  is  tenant  in  tail  of  an  estate;  and  I-  am  asked,  on  the  gioand 
of  the  supposed  privilege  the  child  will  have  as  a  Protestant,  to  interfne 
with  the  testamentary  guardian  in  the  child's  education. 

Now  the  first  question  is,  whether  any  pecuniary  benefit  will  indnoe  the 
court  to  interfere  with  that  course  of  education  which  the  father  has  potnted 
out.  If  the  court  were  ever  to  exercise  that  discretion,  it  would  be  very 
cult  to  say  what  was  to  be  the  extent  of  pecuniary  benefit  which  should 
quire  the  court's  interference — ^what  was  to  be  the  price  of  the  child's  &ith. 
It  would  be  fraught  with  extreme  danger ;  for  if  it  is  applicaUe  to  one  des- 
cription of  Christians,  it  is  applicable  to  another.  It  is  suflSicient,  for  the  pre* 
fiedt  purpose,  to  say,  that,  in  my  opinion,  this  case  does  not  even  raise  the 
question ;  for  this  child  will  be  as  well  off,  as  tenant  in  tail  without  the  pow- 
er of  alienation,  as  he  would  be  if  he  had  that  power :  and,  generally  speak- 
ing, persons  providing  for  their  offspring  are  desirous  of  fettering  their  pow- 
er of  alienation  as  much  as  possible.  I  am  not  so  sure  that  it  would  be  for 
his  ben^t  that  he  should  be  brought  up  a  Protestant  I  know  that  Lord 
Shrewsbury  has  powers  of  charging  this  estate,  and  also  large  possessions  of 
his  own ;  and  this  child  is  living  with  him  as  his  expectant  heir.  I  find 
Lord  Shrewsbury  has  the  power  of  leasing  the  estates  at  the  old  rent  of  the 
time  of  George  the  First  Taking  that  alone,  I  should,  in  all  probability,  be 
doing  the  greatest  possible  injury  to  the  worldly  interest  of  the  child  by  dping 
that  which  is  now  asked,  namely,  by  taking  him  from  the  custody  of  bis 
father's  testamentary  guardia  and  educating  him  in  a  religion  which,  look- 
ing to  the  usual  feelings  of  human  nature,  would  have  the  eflbct  of  alienating 

him  from  the  person  from  whom  he  has  the  greatest  expectations. 
[*689]        *I  wish  to  guard,  however,  against  its  being  supposed  that  the 

religious  faith  in  whidi  this  child  is  to  be  brought  up  is  to  be  a  mat- 
ter of  barter  in  this  court. 

The  question  which  this  court  is  asked  to  decide  is  a  question  whether  the 
boy  shall  be  brought  up  as  a  Roman  Catholic  or  as  a  Protestant ;  because  it  is 
quite  impossible  that  a  child  can  be  so  educated  as  to  keep  him  so  aloof  from 
one  faith  or  the  other  as  to  enable  him,  at  the  early  age  of  eighteeen  years 
and  a  half,  to  decide  for  himself  which  he  will  then  adopt  Every  one  most 
admit  that  it  would  be  the  most  fatal  thing  in  this  world  for  a  child  not  to 
have  a  religious  education ;  but  my  opinion  is,  that,  in  the  present  case, 
there  is  no  ground  whatever  for  raising  any  question  before  me  upon  that 
subject. 

I  should  also  observe  that  the  father,  when  he  appointed  a  Roman  Catho- 
lic testamentary  guardian,  knew  of  the  provisions  of  that  act  of  parliament 
which  has  been  referred  to. 


The  petition  was  dismissed  without  costs ;  Mr.  Wakefield  saying  that,  on 
the  part  of  the  respondents  to  the  petition,  he  did  not  ask  for  costs. 
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•Burn  v.  Cakvalho.  [*690] 

1B» :  My  19 ;  D«eMDber  7. 

▲.  haviaf  goodi  in  tlie  haodi  of  B.  •■  hM  ageut  at  a  foraign  port»  and  being  under  liabilitiM  to  C^ 
by  letter  to  C.  promiaed  tbat  he  would  direct,  and  by  a  anboequent  letter  to  B.  did  direct  B.  to 
delirer  orer  the  gooda  to  D.  aa  the  agent  of  C.  at  that  port  Before  the  delivery  of  the  gooda,  a 
eommiMNm  of  bankrupt  ianed  againat  A.,  nnder  an  act  of  bankruptcy  committed  while  hia  let- 
ter waa  on  Ha  way  to  B.,  and  the  gooda  were  delivered  by  B.  to  D.  in  ignorance  of  the  bank- 
mpley :  Heldt  tbat  C.  had  a  good  title,  in  equity  to  the  goods. 

Ih  the  month  of  Aprili  1826,  Antonio  Pedro  Fortunato  carried  on  business^ 
as  a^genetal  merchant,  at  Liverpool,  and  Edward  Burn  and  Alexander  Cal- 
lander Bam  carried  on  bosinesa,  aa  general  merchants,  in  London,  under  the 
firm  of  James  Bom  A  Company ;  and  Fortunato  was  in  the  habit  of  making 
ooDsignments  of  goods  for  sale  to  Andre  da  Cunha  Rego,  at  Bahia,  and  of 
drawing  bills  of  exchange  upon  Rego,  in  anticipation  of  the  produce  of  the 
sale  of  the  goods ;  and  Rego  was  in  the  habit  of  accepting  such  bills.    Fortu- 
nato, in  the  month  of  April,  1896,  made  arrangements  with  Burn  &  Co.,  by 
which  ihey  were  to  indorse  and  negotiate  the  bills  which  he  should  draw 
upon  Rego  in  respect  of  the  consignments,  and  they  were  to  credit  him  with 
the  amount,  and  he  was  to  draw  upon  them  for  it.    Fortunato,  having  at  dif- 
ferent times,  between  the  20th  of  NoTember,  1828,  and  the  14th  of  March, 
18Si9,  made  consignments  to  Rego  of  goods  to  the  amount  of  38002.,  drew 
bills  of  exchange,  from  time  to  time,  upon  Rego,  in  respect  of  such  goods, 
and  transmitted  such  bills  to  Bum  &  (>>.,  by  whom  they  were  indorsed  and 
negotiated.    Two  of  such  bills,  viz.  for  400/.  and  6002.,  were  drawn  on  the 
S9th  of  November,  1828,  by  Fortunato,  and  were  by  him  transmitted  to  Burn 
ft  Co.,  by  whom  they  were  indorsed  and  negotiated.    They  credited  Fortu- 
nato with  the  amounts,  and  he  drew  upon  them  in  respect  of  those  amounts, 
and  they  honored  his  drafts.    Utber  bills  of  exchange,  for  sums  making,  to- 
gether with  the  two  last  mentioned,  the  sum  of  3800/.,  were  subsequently 
drawn  in  the  same  manner,  and  indorsed  and  negotiated  by.  Burn  & 
Co.,  who  credited  Fortuuato  in  'account  with  their  amounts.    The    [*69l] 
bill  for  600/.,  dated  on  the  20th  of  November,  1828,  was  presented 
to  Rego  for  acceptance  on  the  25th  of  January,  1829,  and  was  dishonored  by 
him ;  and  on  the  17th  of  February,  1829,  the  bill  of  the  same  date  for  4oO/. 
was  presented  to  Rego  for  acceptance,  and  was  also  dishonored.    Both  bills 
were,  however,  under  protest,  by  J.  F.  Yogeler,  an  agent  of  Burn  &  Cp.  at 
Bahia. 

On  the  23d  of  March,  1829,  Bum  &  Co.  received  intelligence  of  the  re- 
fusal of  Rego  to  accept  the  two  last  mentioned  bills,  and  they,  thereupon,  on 
the  same  day,  wrote,  to  Fortunato  a  letter,  in  the  following  terms  : — *<  Sir, — 
On  Friday  last  we  negotiated  your  draft  on  Bahia  at  34<i.,  and  we  carry  the 
same  to  your  credit  in  600/^  It  is  with  the  greatest  concern  we  have  now 
to  inform  you  that  we  have  this  day  received  advices  from  Bahia  that  Mr. 
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Andre  du  Cunha  Rego  had  refused  to  accept  your  drafts  ou  him  of  the  29th 
of  November  for  500/.  and  400/.,  vhich  intelligence,  as  you  may  well  con- 
ceive, has  caused  us  no  small  deg^ree  of  surprise  and  mortification,  partica- 
larly  as  we  cannot  but  be  apprehensive  that  the  same  unlooked  for  fate  may 
likewise  await  your  subsequent  drafts  on  him.  We  have,  therefore,  most 
earnestly  to  request  that  you  will  not  lose  one  moment  in  putting  Mr.  Rego 
in  such  a  situation  as  will  enable  him  to  pay  your  drafts,  and  that  you  will 
also  resort  to  the  necessary  means  to  furnish  us  with  funds  sufficient  to  re- 
imburse us  for  the  amount  of  any  of  your  drafts  that  my  come  back  to  us 
protested  for  non-payment,  whenever  you  are  aware  of  such  being  the  case." 
To  this  letter  Fortunate  replied,  on  the  26th  of  March,  1829,  in  a  letter, 

saying :  "  It  grieves  me  most  bitterly  the  object  of  your  favor  of  the 
f*692]    23d,  and  at  a  time  *when  I  am  quite  unprepared  to  act  as  it  is  both 

my  wish  and  my  duty :  therefore  1  have  to  request  of  you  to  send 
back  the  protested  drafts  to  your  agent  at  Bahia,  to  have  them  accepted  by 
Mr.  Rego,  allowing  him  an  extension  of  time  to  liquidate ;  and  as  by  this 
mode  you  will  incur  the  inconvenience  of  a  delay,  I  will  give  instructions  to 
Mr.  Rego  to  settle  with  your  agents  as  the  demands  arise  from  the  bills.'* 

On  the  4th  of  April,  1829,  Bum  &  Co.  wrote  to  Fortunate  as  follows : — 
c(  Yfe  were  duly  favored  with  your  esteemed  letter  of  the  26th  uit.,  and  in 
reply  thereto  we  beg  to  observe  that  the  bills  Mr.  Andre  da  Cunha  Rego  of 
Bahia  refused  to  accept  have  not  yet  been  returned  to  us,  as  it  would  haire 
been  quite  irregular  to  have  returned  them  merely  for  want  of  acceptance ; 
but  in  case  of  non-payment  on  the  day  on  which  they  become  doe,  they 
are  sure  to  be  sent  back,  with  necessary  protests,  as  it  is  quite  impossi- 
ble  for  us  or  our  agent  to  grant  any  extension  of  time,  as  we  are  not  the 
holders  of  the  bills,  with  whom  alone  rests  the  power  of  granting  such  an 
accommodation.  As  indorsees  of  the  bills,  they  will,  of  course,  come  back 
upon  us  first ;  however,  we  most  fervently  hope  that  such  an  unpleasant 
event  will  not  take  place,  and  that  Mr.  Rego  will  duly  pay  tbem.  We  have 
too  high  an  opinion  of  your  honor  to  suppose  for  a  moment  that  you  would 
have  drawn  these  bills  without  having  the  means  necessary  for  their  dis- 
charge in  the  hands  pf  Mr.  Rego ;  and  therefore  we;  have  most  earnestly  to 
request  that  you  will  write  to  Mr.  Rego,  by  the  first  vessel,  with  orders  that 
ill  case  he  does  not  pay  your  drafts  he  will  immediately  hand  over  such  pro- 
perty as  he  may  have  of  yours,  of  an  equivalent  value  to  the  bills  not  paid 

by  him,  to  our  agent  Mr.  J.  F.  Yogeler  of  Bahia,  whom  we  have  re* 
[*693]    quested  to  pay  the  bills  for  our  house.    Trusting  that*you  will  do 

every  thing  to  protect  our  interest  in  this  affair,  we  are,  d^c,  James 
Bum  4-  Co/" 

On  the  9th  of  April,  1829,  Fortunate  replied  by  the  following  letter  to 
Messrs.  Burn  4p  Co. : — ''  I  was  duly  favored  with  your  esteemed  letter  of 
the  4th  instant,  the  contents  of  which  I  duly  observe,  and,  agreeable  to  your 
instructionsi  will  write  to  Mr.  A.  C,  Rego,  per  brig  Wavertree,  to  sail  on  the 
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I2tb  of  this  montli,  directing  bim  to  hand  over  to  Mr.  J.  F.  Yogeler  property 
of  mine  in  his  hands  to  cover  the  amount  of  bills  that  eventually  may  not  be 
.paid:  I  say  eventually,  because  I  do  still  hope  that  some  of  them  will  be  ac- 
cepted, for  the  cause  of  Mr.  Rego  not  having  done  so  was  the  actual  impossi* 
bility  of  realizing  and  collecting  debts.  I  beg  to  assure  you  that  I  will  do  all 
tfaat  is  due  of  me  to  secure  your  property,  and  you  shall  not  be  sufferers,  in 
the  least,  on  account  of  this  unfortunate  transaction,  beyond  some  delay." 

At  the  respective  dates  of  the  two  last  letters  Rego  had  in  his  hands  pro- 
perty, belonging  to  Fortunato,  of  the  invoiced  amount  of  3625/.  Os.  2d. 

On  the  11th  of  April,  the  day  on  which  Burn  &;  Go.  received  the  letter  of 
the  9th,  Fortunato  wrote  and  sent  to  Rego  the  following  letter : — "  Dear  Sir 
—1  have  engaged  and  made  promise  to  Messrs*  A.  Burn  &  Co.  that  you 
ahouid  pass  into  the  hands  of  their  agent  in  your  city,  Mr.  J.  F.  Yogeler,  all 
the  property  which  might  exist  in  your  bands  on  my  account.  You  will  ar- 
mnge  with  that  gentleman  the  mode  in  which  this  order  may  be  carried  into 
effect,  with  this  understanding,  that  it  is  essential  that  the  whole  be  done 
with  perfect  secrecy,  for  which  I  shall  consider  myself  as  very  much 
oblig^  to  you.  It  appears  to  me  the  best  plan  would  be  for  *you  [*694] 
to  pay  in  the  liquidated  amounts  as  fast  as  the  same  are  being  re- 
ceived.'' 

This  letter  was  received  by  Rego  at  the  end  of  the  month  of  May,  1829 ; 
and  on  the  11th  of  June,  1829,  he  wrote  to  Mesisrs.  Bum  &  Co.  a  letter,  in 
which,  alluding  to  Mr.  Fortunato,  he  said :  '^  The  most  essential  reason 
which  obliged  me  to  refuse  acceptance  to  the  bills  which  that  gentleman 
drew  upon  me  on  the  20th  of  November,  and  subsequent  months,  was  the  ab- 
solute stagnation  of  a  great  part  of  the  goods  which  he  consigned  to  roe,  of 
which  there  still  exists  great  part  in  my  possession,  which  I  will  deliver 
to  Mr.  J.  F.  Yogeler,  in  consequence  of  the  order  to  do  so  which  I  have  re- 
ceived from  him,  Mr.  Fortunato,  which  delivery  I  intend  effecting  by  the  end 
of  the  current  mouth,  and  in  my  next  I  will  inform  you  of  what  further  may 
have  passed  in  this  disagreeable  matter." 

On  the  30th  of  June,  1829,  Rego  delivered  to  Yogeler  the  sum  of  3636/. 
Of.  2d.  in  goods  belonging  to  Fortunato,  and  which  had  been  in  his  (Rego's) 
hands  at  the  time  at  which  the  letters  of  the  4th  and  1 1th  of  April,  were  writ- 
ten. These  goods  were  sold  by  Yogeler  for  the  net  sum  of  2049/.  0^.  3d. 
Vogeler,  however,  paid,  on  account  of  Burn  &  Co.,  all  the  before  mentioned 
bills,  amounting  to  3800/.,  and  Burn  &  Co.  incurred  expenses  for.  brokerage, 
commission,  and  otherwise  ;  and,after  giving  credit  for  the  sum  of  2049/.  0^. 
3(/.,  there  remained  due  to  Burn  &  Co.  from  Fortunato  a  large  balance,  which, 
by  the  bill  in  the  present  cause,  was  alleged  to  be  2183/.  los.  1</. 

On  the  9th  and  Uth  of  April,  1829,  and  at  the  time  when  the  letter  of  the 
jast  mentioned  date  came  to  Rego's  hands,  he  had  in  his  possession 
other  goods  belonging  *to  Fortunato  of  the  value  of  1200/.,  which  he    [*695] 
applied  in  payment  of  what  was  due  to  himself  from  Fortunato. 
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On  the  23d  of  June,  1829,  boweyer,  a  commission  of  bankrnptcy  issued 
against  Fortunato,  upon  an  act  of  bankruptcy  committed  by  him  on  the  23d 
of  May,  1829,  and  Custodio  Pereiro  de  Carvalbo,  William  Clare,  and  John 
Newsham  were  duly  chosen  assignees  of  his  estate  and  effectS|  and  the  usual 
assignment  was  made  to  them. 

In  Hilary  term,  1831,  the  assignees  commenced  an  action  of  trover  against 
Bum  &  Co.  in  the  Court  of  King's  Bench,  to  recover  the  sum  of  20492.  Os.  3d. 
being  the  amount  of  the  proceeds  of  the  goods  placed  by  B«igo  in  die  hands 
of  Yogeler ;  and  they  recovered  a  verdict,  subject  to  the  opinion  of  the  court 
upon  a  special  case,  which  was  afterwards  argued,  and  upon  which  judgment 
was  given  in  favor  of  the  plaintiffs  at  law,(a)  with  liberty  to  the  defimdants 
at  law  to  turn  the  special  case  into  a  special  verdict,  which  was  done  accor- 
dingly; and  the  JDfessrs.  Burn  having  (by  their  then  surviving  partner) 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  the  special  case  was  re- 
argued there,  and  the  judgment  of  the  Court  of  King's  Bench  was  affimied 
on  the  23d  of  June,  1834.(6)  ^ 

The  bill  in  this  cause  was  then  filed  by  Mr.  E.  Bum,  the  surviving  part- 
ner in  the  house  of  Burn  &  Co.,  against  the  assignees,  praying  that  it  might 
be  declared  that  Burn  &  Co.  were  entitled  to  the  before  mentioned  goods 
of  Fortunato,  amounting  to  the  invoice  price  of  36262.  Os.  2d.,  in  the  hands 
of  Rego ;  and  that  the  plaintiff  was  then  entitled  to  the  before  mention- 
[*696]  ed  sum  of  *2049/.  Os.  'id. ;  and  that  the  defendants  might  be  direct- 
ed to  execute  proper  releases  of  that  sum  to  the  plaintiff;  and  that  the 
defendants  might  be  restrained  from  entering  up  judgment  and  taking  out 
execution  in  the  action,  and  from  commencing  any  other  action  or  suit 
against  the  plaintiff  touching  the  same  matters. 

To  this  bill  the  defendants  put  in  a  general  demurrer,  which  upon  argu- 
ment, was  overruled  by  the  Yice-Chancellor,  whose  judgment  was  affirmed 
by  the  Lords  Commissioners.(c) 

After  the  answer  to  this  bill  had  been  put  in,  the  plaintiff  filed  a  supple- 
mental bill,  stating  that,  since  the  filing  of  the  original  bill,  he  had  been  com- 
pelled to  pay  to  the  assignees  the  before  mentioned  sum  of  2049/.  0^.  3d^ 
which  was  still  in  the  hands  of  the  assignees ;  and  that  he  had  also  paid  to 
them  the  sum  of  266/.  8s.  for  costs  incurred  in  the  action  ;  and  praying  that 
the  defendants,  the  assignees,  might  be  decreed  to  repay  the  2049/.  Os.  3d., 
and  that,  if  necessary,  they  might  be  declared  to  be  trustees  of  that  sum  for 
the  plaintiff. 

The  assignees,  by  their  answer  to  this  bill,  repeated  a  submission  which 
they  had  made  in  their  answer  to  the  original  bill,  that,  at  the  time  of  the 
bankruptcy,  no  legal  or  equitable  assignment  of  the  goods  had  been  made  by 
Fortunato ;  and  they  also  submitted  that  if  any  such  assignment  or  any  con- 
tract amounting  to  such  assignment  did  exist,  the  goods  were,  at  the  time  of 

(a)  See  4  B.  &  Adol.  383.  {b)  See  1  Adol.  St  EUie,  883.  (c)  See  7  Sin.  1<^* 
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the  bftnkraptcy,  with  the  consent  of  Burn  &  Co.,  or  whoever  else  could  be 

ooosidered  the  true  owners  of  the  goods,  in  the  possession  of  Portunato,  by 

his  factor  Rego ;  and  that  Fortunato  was  the  reputed  owner  thereof, 

and  had  taken  upon  himself  the  sale,  'alteration,  or  disposition  of  the    [*697] 

same ;  and  that  .by  virtue  of  the  seventy-second  section  of  the  bank- 

rapt  act,  6  G.  4,  c.  16,  the  commissioners  under  the  bankruptcy  had  power 

(0  sell  the  same :  and  the  defendants  claimed  the  same  benefit  of  the  statute 

as  if  they  had  pleaded  it  in  bar  to  the  original  and  supplemental  bills. 

Edward  Burn  afterwards  became  bankrupt ;  and  a  second  supplemental 
bill  was  filed  by  Charles  Bladen  Carruthers  and  William  Whitmore,  as  the 
aaagnees  under  his  bankruptcy. 

The  parties  entered  into  certain  admissions  in  the  cause,  by  which  it  was, 
amongst  other  things,  admitted  that  it  was  impossible  for  Rego  to  have  re- 
ceived notice  of  the  letter  of  the  dth  of  April,  before  the  act  of  bankruptcy 
was  committed. 

Upon  the  hearing  of  the  original  and  supplemental  causes  before  the  Tice- 
Chancellor,  on  the  22d  of  February,  1839,  his  honor  made  a  decree,  declaring 
that  the  plaintiff,  Edward  Bum,  was  entitled  to  Fortunato's  goods  mentioned 
in  the  pleadings,  for  the  purpose  of  their  being  applied  to  liquidate  and  satis- 
fy to  Edward  Bum  and  the  late  Alexander  Callander  Burn,  the  sums  of  mo- 
ney due  upon  the  bills  of  exchange  indorsed  by  them,  as  mentioned  in  the 
pleadings;  and  declaring  that  the  plaintiffs,  Carruthers  and  Whitmore,  were 
entitled,  as  against  the  defendants  (Fortunato's  assignees,)  to  the  two  sums 
<tf  2049/.  Os.  3d.  and  1200/.,  mentioned  in  the  pleadings :  and  the  decree  or- 
dered that  (*  ortunato's  assignees  should  repay  to  Burn's  assignees  the  2049/. 
Q».  3d.  The  decree  made  no  provision  as  to  costs,  the  defendants  consenting 
to  abide  by  such  order  as  to  the  costs  of  the  suit,  including  the  hearing  be- 
fiore  the  Vice-Chancellor,  as  the  Lord  Chancellor  should  make. 

*The  defendants  now  appealed  from  this  decree,  and  prayed  that  [*698] 
it  might  be  reversed. 

Mr.  Wigratn  and  Mr.  Richards^  in  support  of  the  decree,  contended 
that  the  letters  of  the  9th  and  11th  of  April,  gave  to  Messrs.  Burn  a  com* 
plete  title  to  the  goods ;  and,  with  respect  to  the  question  of  order  and 
disposition,  they  argued  that,  from  the  time  at  which  those  letters  were 
written,  the  goods  were  not  in  the  order  and  disposition  of  Fortunato 
the  bankrapt ;  and  that,  even  if  they  were  in  his  order  and  disposition, 
they  were  not  in  his  order  and  disposition  with  the  consent  of  the  true 
owners,  for  the  trae  owners  were  the  Messrs.  Burn.  They  referred  to  the 
feUowing  authorities :  Row  v.  Dawsonjlfl)  Yeates  v.  Qrwes^{b)  Ex  parU 
Souihj{e)  Lett  v.  Marris^d)  Loveridffe  v.  Cooper,{e)  Douglas  v.  Russell^ijg) 
In  re  Ship  Warre,{h)  Fitzgerald  v.  8tewart,{i)  Watson  v.  The  Duke  of 

(«)  1  Vea.  Mn.  331.  (&)  1  Yes.  Jan.  380.         (e)  3  Swaiift  393. 

(^  4  Km  607.  (e)  3  Rmn.  1.  (^ )  4  Sim.  534,  and  1  Mylna  &  Keana,  488. 

(A)  8  Price,  369.  (t)  3  Sim.  333,  and  3  Row  %u  Mylae,  457. 
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WeUington^(a)  Winch  v.  Keeleylb)  Lempriere  v.  Pasley,{c)  Carpenter  v. 
Marnelly{d)  Bailey  v.  OulverweUJI^e)  and  the  cases  stated  in  Eden  on  the 
Bankrupt  Law8.(s') 

Mr.  Spence^  Mr.  Jacobs  and  Mr.  Sharpe^  in  support  of  the  appeal,  insisted 
that  the  question  raised  in  this  suit  had  been  disposed  of  by  the  judgments  of 
the  Courts  of  King's  Bench  and  Exchequer  Chamber ;  and  that  equity  did 
not  give  to  agreements,  snch  as  had  been  made  in  this  case,  greater  effect 
than  such  agreements  would  have  at  law :  and  they  contended  that 
[*699]  no  general  'agreement,  such  as  that  relied  on  here,  could  have  the 
effect  of  creating  a  specific  lien  on  particular  goods,  of  which  there 
was  no  description  ;  and  that  the  letter  of  the  11th  of  April,  even  if  it  could 
be  considered  part  of  the  contract,  did  not  have  the  effect  of  giving  the  osten- 
sible ownership  of  the  goods,  to  Bum  ic  Co.  They  cited  Fremoult  v.  De- 
direi{h)  Best  v.  ArgleSf{i)  Ex  parte  Heywood,{k)  Birley  v.  Gladstone^{l) 
Gladstone  v.  Birley.{m) 

Mr.  Wigram^  in  reply,  mentioned  Gardner  v.  Rowe.{n) 


Dec.  7. — The  Lord  Chancellor  : — In  this  case,  in  which  the  question  is, 
whether  certain  property  which  formerly  belonged  to  a  bankrupt  Fortunate, 
now  belongs  to  his  assignees  or  to  the  plaintiffs,  it  has  been  decided,  first  by 
the  Court  of  Q^ueen's  Bench,  and  afterwards  by  the  Exchequer  Chamber, 
that  it  passed  by  the  assignment,  and  is  now  legally  vested  in  the  assignees ; 
but  as  these  decisions  were  founded  upon  grounds  of  strict  law,  and  as  the 
judges,  who  delivered  their  opinions,  stated  distinctly  that  the  question  of 
equitable  title  to  the  property  was  not  included  in  the  decision,  but  was  left 
open  for  the  consideration  of  a  court  of  equity,  I  do  not  think  that  the  ques- 
tion I  have  to  decide  is  in  any  degree  affected  by  what  has  so  taken  place  at 
law.  In  that  respect,  the  case  stands  in  the  same  situation  as  did  the  case  of 
Best  V.  Argles.{o)  Looking  at  the  facts,  therefore,  for  the  purpose  of  inqui- 
ring whether,  at  the  time  of  the  bankruptcy  of  Fortunate,  his  deal- 
[*700J  ings  with  the  plaintiffs  had  been  *such  as  to  give  to  them,  in  the 
events  which  afterwards  happened,  an  equitable  title  to  the  property 
in  question,  they  appear  to  be  shortly  as  follows : — 

Fortunate,  who  carried  on  business  at  Liverpool,  had  been  in  the  habit  of 
consigning  goods  for  sale  to  Rego,  at  Bahia,  and  of  drawing  upon  him  for 
the  expected  proceeds ;  and,  for  the  purpose  of  realizing,  in  this  country,  the 
amount  of  the  bills  so  drawn,  he  employed  the  firm  now  represented  by  the 
plaintiffs  to  negotiate  these  bills ;  in  order  to  effect  which,  they  indorsed 
them,  and,  having  disposed  of  them,  placed  the  amount  to  the  credit  of  For- 

(a)  1  Rum.  k,  Mylne.  60S.  (6)  1  T.  R  619.  (e)  2  T.  R  485. 

(<2)  3  Bot.  dD  PalL  40.  (c)  8  B.  &  C.  448.  {g)  pp.  307,  and  270. 

(A)  1  P.  W.  429.  (t;  2Croin.  4d  Mee.394.  {k)  2  Rom,  355. 

(0  3M.&8.205.  (m}2Mer.401.  (w)  2  S.  &  S.  346,  ud  5  Rok  258. 

\fi)  2  Crom.  dt  Mm.  394. 


CASES  IN  CHANCERY.  700 

1839^— Barn  ▼.  Car^alho. 

lanato,  for  which  he  drew  upon  them.  Bum  ic  Co.  having  heard  that  some 
of  these  had  been  refused  acceptance  by  Rego,  and,  therefore,  expecting  that 
such  bills,  and  the  others  they  had  so  indorsed,  would  be  returned  to  them 
and  payment  required  of  them,  applied  to  Fortunato,  in  a  letter  dated  the 
4th  of  April,  1829,  requesting  him  to  write  to  Rego,  by  the  first  vessel,  with 
orders,  that  in  case  be  did  not  pay  the  drafts,  he  would  immediately  hand 
o?er  such  property  as  he  might  have  of  Fortunalo's  of  an  equivalent  value 
to  the  bills  not  paid  by  him,  to  their  agent,  Mr.  Yogeler,  whom  they  had  re- 
qnested  to  pay  the  bills  for  their  honor.  In  answer  to  this  letter,  Fortunato, 
in  a  letter  to  Burn  d&  Co.,  dated  the  9th  of  April,  1829,  said,  <'  Agreeably  to 
your  injunction,  I  will  write  to  Mr.  Rego  per  brig  Wavertree,  to  sail  on  the 
12th  of  this  month,  directing  him  to  hand  over  to  Mr.  Yogeler  property  of 
mine  in  his  hands  to  cover  the  amount  of  bills  that  eventually  may  not  be 
paid ;"  and,  accordingly,  by  a  letter  to  Mr.  Rego,  dated  the  11  th  of  April,  1829, 
he  gave  the  directions  to  him  as  follows : — "  I  have  engaged  and  made  pro- 
mise to  Messrs.  Bum  d&  Co.,  that  you  should  pass  into  the  hands  of 
their  agent  in  your  city,  'Mr.  Vogeler,  all  the  property  which  might  [•701] 
exist  in  your  hands  on  my  account." 

By  a  letter  of  the  11th  of  June,  1829,  Mr.  Rego,  informed  Messrs.  Bum 
(after  stating  that  great  part  of  the  goods  which  Fortunato  had  consigned  to 
bim  remained  in  his  possession)  that  he  would  deliver  such  goods  to  Mr. 
Yogeler,  in  consequence  of  the  order  so  to  do  which  he  had  received  from 
Fortunato. 

On  the  30th  of  June,  1829,  the  goods  in  question  were  accordingly  deliver- 
ed over  by  Mr.  Rego  to  Mr.  Yogeler,  and  were  afterwards  sold  by  him,  but 
did  not  produce  sufficient  to  meet  the  bills  which  Messrs.  Burn  had  so  in- 
dorsed ;  but,  after  applying  such  proceeds,  they  remained  creditors  of  Fortu- 
nato^ upon  that  account,  to  a  considerable  amount. 

On  the  23d  of  June,  1829,  a  commission  of  bankrupt  issued  against  For- 
tunate ;  and  he  was  found  bankrupt  upon  an  act  of  bankruptcy  of  the  23d  of 
Hay  preceding ;  and  the  judgment  which  has  been  obtained  is  in  an  action 
of  trover  by  his  assignees  against  the  plaintiff  Burn,  for  the  value  of  the  goods 
80  delivered  by  Rego  to  Yogeler. 

It  was  admitted  that  there  was  not  a  possibility  of  informing  Mr.  Rego,  of 
the  letter  of  the  9th  of  April,  1829,  before  the  act  of  bankruptcy  on  the  23d 
of  May. 

The  result  of  this  state  of  facts,  which  I  have  taken  from  the  admissions, 
is  that  Fortunato,  being  under  pecuniary  obligations  to  the  plaintiffs,  and 
baving  property  in  the  hands  of  Rego  his  agent,  promised  and  agreed  to  ap- 
ply such  property  or  a  sufficient  part  of  it  to  the  discharge  of  such  liability^ 
and  sent  directions  to  R^o  for  that  purpose,  but  became  bankrupt 
before  such  instructions  Mid  or  could  have  reached  Rego ;  and  the  [*702} 
question  is  whether  such  promise  and  agreement  did  not  give  to  the 
plaintiffs  a  right  in  equity  to  have  such  property  so  applied^  notwithstandiag 
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the  intermediate  bankruptcy  of  Fortuntito ;  and  the  inquiry  is,  first,  whether 
the  plaintiffs  acquired  any  such  right  against  Fortunato?  secondly,  if  tliey 
did,  whether  such  right  can  be  enforced  against  his  assignees  7  As  to  the 
first,  I  think  it  irrelevant  to  involve  the  case  in  any  consideration  of  what 
rights  at  law  the  plaiotifis  acquired  by  this  arrangement  with  Fortunato;  the 
rules  of  law  and  equity  being  known  not  to  be  the  same  upon  this  subject, 
I  propose,  therefore,  to  inquire  only  into  the  authoifities  in  equity. 

In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon  a  third  person, 
having  funds  of  the  debtor  to  pay  the  creditor  out  of  such  funds,  is  a  bindiug 
equitable  assignment  of  so  much  of  the  fund. 

In  Raw  V.  Dawson^{a)  Lord  Hardwicke  says,  "  It  is  a  credit  on  the  fand, 
and  must  amount  to  an  assignment  of  so  much  of  the  debt ;  and,  though  the 
law  does  not  admit  an  assignment  of  a  chose  in  action,  this  court  does,  and 
any  words  will  do,  no  particular  words  being  necessary  thereto:"  and  ia 
Y€€Ue3  V.  Orav€S,{b)  Lord  Thurlow  says,  **  This  is  nothing  but  a  directiou 
by  a  man  to  pay  part  of  his  money  to  another  for  a  valuable  consideration. 
If  he  could  transfer,  he  has  doue  it ;  and  it  being  his  own  money,  he  could 
transfer."  In  Ex  parte  Southj{c)  Lord  Eldon  says,  ^'  It  has  been  decided  in 
bankruptcy  that  if  a  creditor  gives  an  order  on  his  debtor  to  pay  a  sum  in 
discharge  of  his  debt,  and  that  order  is  shown  to  the  debtor,  it  binds 
[*703]  him.  On  the  *other  hand,  this  doctrine  has  been  brought  into  doubt 
by  some  decisions  in  the  courts  of  law,  which  require  that  the  party 
receiving  the  order  should,  in  some  way,  enter  into  a  contract.  That  has 
been  the  coarse  of  their  decisions ;  but  is  certainly  not  the  doctrine  of  this 
court."  In  Fitzgerald  v.  Stewartjl^d)  and  Leti  v.  Morris^(e)  the  same  rule 
was  acted  upon ;  and,  in  Watson  v.  The  Duke  Wellingtonjig)  Sir  J.  Leach 
thus  defines  an  equitable  assignment :  *'  In  order  to  constitute  an  equitable 
assignment,  there  must  be  an  engagement  to  pay  out  of  a  particular  fund." 
Upon  this  principle  it  is  that  assignments  of  future  freight  and  of  non-existing 
but  expected  funds  have  been  enforced  in  equity ,-  but  this  case  is  far  within 
the  limits  of  the  principle ;  for  here  there  is  an  existing  fund  in  an  agent's 
hand,  and  there  is  a  distinct  contract  to  discharge  the  liability  out  of  that 
fund,  and  to  give  directions  for  that  purpose. 

I  think,  therefore,  that  the  letters  of  the  4th  and  9th  of  April,  1829, 
amounted  to  an  equitable  assignment  of  the  fund  in  the  hands  of  Kego;  and, 
if  so,  how  can  the  subsequent  bankruptcy  in  June,  upon  an  act  of  bankropt- 
cy  in  May,  destroy  the  effect  of  such  equitable  assignment?  The  property 
in  the  bauds  of  the  assignees  was  certainly  liable  to  this  equity,  unless  some 
provision  in  the  bankrupt  acts  interfere  to  prevent  it  Indeed,  in  most  of  the 
cases  I  have  referred  to,  the  question  arose  between  the  party  claiming  the 
^  equitable  assignment  and  the  assignees  of  the  debtor  who  gave  it.    It  was 

(a)  1  Vm.  sen.  331 ;  see  p.  332.  {h)  1  Vet.  jun.  280 ;  sec  p.  281.  {c)  3  Swaiut  393. 

{d)  2  Sim.  333.    (See  8.  C.  2  Roat.  Sl  Mylne,  457.)  (e)  4  Sim.  607. 

(g)  1  Rom.  It  M}  tue.  603 ;  »ee  p.  SOS.      • 
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argned  that  the  goods  in  the  hands  of  Rego  were  in  the  order  and  disposition 
of  Fortunato  at  the  time  of  his  bankruptcy,  and  that  they,  therefore, 
passed  to  his  assignees ;  but  this  argument  appears  to  be  excluded  *by  [*704] 
the  fifty-fourth  and  fifty-fifth  admissions,  as  I  must  take  it  as  a  fact 
that  there  was  no  possibility  of  informing  Rego  of  the  equitable  assignment 
before  the  act  of  bankruptcy.  There  is,  therefore,  the  absence  of  the  consent 
of  the  owner.  The  attempt  to  prove  a  case  of  fraudulent  preference,  I  think, 
wholly  fails. 

I  am,  therefore,  of  opinion  that  the  plaintiffs  had  a  good  title,  in  equity,  to 
the  goods  delivered  by  Rego  to  Yogeler,  and,  consequently,  that  the  Yice- 
Chancellor's  decree  is  right. 

The  appeal  must  be  dismissed  with  costs.[l] 


His  lordship  directed  that  the  Vice-Chancellor's  decree  should  give  to  the 
plaintiffs  the  costs  of  the  suit. 

[1]  A.  in  India,  bein;  indebted  to  B.  in  England,  directed  C.  dD  Co.  his  agents  in  London  to 
liold  a  sum  (equal  to  a  lac  of  rupees,)  at  the  disposal  of  B.,  as  soon  as  C.  &  Co.  should  be  in  pos- 
SMsion  of  funds,  and  informed  B.  of  such  directions :  C.  &,  Co.  also  acquainted  B.  that  they  had  re- 
ceired  and  registered  the  order.    A.  subsequently  consigned  a  ship  to  another  agent,  D.,  and  di- 
rected him  to  apply  the  proceeds  of  the  sale  of  the  ship  to  the  purpose  of  paying  the  debt  owing  to 
B.,  and  spontaneously  informed  B.  that  the  ship  and  freight  would  be  available  for  his  (A.'s)  Lon- 
don accounts,  and  that  B.,  amongst  others,  would  be  paid  the  lac  of  rupees  thereout    It  was  held, 
that  B.  had  not  by  the  correspondence,  upon  which  the  plaintifT's  case  depended,  acquured  a  lien 
upon  the  proceeds  of  the  ship,  and  that  it  was  competent  to  A.  to  countermand  the  order  to  his 
agents  as  to  the  application  of  such  proceeds  to  the  payment  of  B.    Wigram,  V.  C :  <*  Nothing  I 
oooceive,  can  be  more  clear  than  that  instructions  communicated  by  a  principal  to  his  own  agent, 
to  apply  the  property  of  the  principal  in  payment  of  a  particular  creditor,  do  not  per  te  give  that 
creditor  any  lien  upon  the  property  in  the  hands  of  the  agent.    I  'think  it  equally  clear,  that  the 
mere  announcement  by  a  principal,  even  to  his  creditor,  that  such  an  arrangement  had  been 
made  by  himself  for  the  payment  of  the  creditor's  debt,  would  not  alter  the  case,  nor  give  the  ore- 
ditsr  a  lien.    It  is  clear  that,  notwithstanding  such  direction  or  conununication,  the  property  may 
remain  under  the  dominion  of  the  debtor.  —  I  accede  to  the  plaintiff's  argument  that  where  there 
m  a  good  consideration  for  the  lien,  it  is  immaterial  what  may  be  the  form  of  the  transaction.    It 
m  only  necessary  that  the  transaction  should  be  evidence  of  an  agreement  for  a  lien :  the  real  na- 
tare  of  the  transaction,  and  not  the  form  of  it,  must,  I  apprehend,  be  regarded.  — The  case  of  Bum  , 
▼.  Ccrvo/Ao,  was  relied  upon  as  an  authority  in  the  plaintiff's  favor.     In  that  case  the  creditors  ra- 
qaeited  the  debtor  to  order  Rego,  the  holder  of  the  property  of  the  debtor,  immediately  to  hand 
oTer  to  the  creditor's  agent  such  property  as  Rego  might  have  belonging  to  the  debtor,  equivalent 
in  Talne  to  the  amount  of  certain  bills ;  in  answer  to  which  request,  the  debtor  promised  that  he 
wonld  write  to  Rego  and  direct  him  to  hand  over  to  the  creditor's  agent  property  of  the  debtor  to 
eover  the  amount  of  the  bills  which  might  not  eventually  be  paid.    Lord  Cottenham  describes 
this  as  the  remit  of  the  state  of  facts  before  him,  and  says, — '  The  question  is  whether  such  pro- 
mise and  agreement  would  not  give  a  lien  in  equity  ;'  and  he  decides  that  the  letters  containing 
the  request  and  the  promise,  amounted  to  an  equitable  assignment  of  the  fund  in  the  hands  of  Rego. 
That  was  a  promise  to  pay  out  of  a  particular  fund,  in  answer  to  an  application  for  payment  out 
of  that  very  fund.    I  do  not  conceive  that  Lord  Cottenham  meant  to  decide  anything  more  in  that 
caw,  than  that,  where  you  make  out  the  agreement  to  give  the  lien,  the  form  of  the  transaction 
ii  not  material."    Malcolm  v.  Scott,     Hare,  39,46,  52,  and  see  Cotenoorth  v.  Stcphgna,  4  Hare, 
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ACCOUNT. 
See  Suit  in  Scotland^ 

ACCOUNTS. 
See  PiJiTNftM,  4. 

ADVANCE  (TO  PLAINTIFF  OUT  OF 
FUND  IN  COURT.) 

Hie  plaJDtifii  claimed,  as  next  of  kin  of  ao  in- 
tHtate,  a  fond  which  was  in  the  possession  of 
the  defendant  as  the  nominee  of  the  Crown» 
tod  after  the  master  had  reported  against  the 
plaintiff's  title,  the  court  directed  certain  is- 
raee  for  the  purpose  of  trying  it  The  plain- 
tifi  applied  for  an  advance  out  of  the  fund, 
for  the  purpose  of  enabling  them  to  try  the  is- 
nef,  but  this,  which  was  opposed  by  the 
Crown,  the  court  refused.    Nye  v.  Maul,  342. 

AGENT. 
See  SFBCiric  FcnroRMANCB,  1. 

AGREEMENT  (SET  ASIDE.) 

AgRement  obtained  by  a  surgeon  from  a  de- 
ceased patient  set  aside,  upon  the  ground  that 
the  court  was  satisfied  that  the  patient  never 
did  agree  to  or  intend  to  direct  what  in  the  al- 
leged agreement  he  was  represented  as  agree- 
iogto  and  directing,  and  that  his  signaturoi  if 
geonine,  must  have  been  obtained  by  fraud, 
or  onder  such  circumstances  as  rendered  it 
the  duty  of  a  court  of  equity  to  protect  the 
patient  and  his  eetate  from  being  prejudiced 
by  it 

Thii  relief  stands  upon  a  general  principle  ap- 
plying to  all  the  variety  of  relations  in  which 
dominion  may  be  eiercised  by  one  person 
ever  another.    Dent  v.  Bennett,  269. 

See  CONTBACT. 


ALIEN. 

A  testatrix  devised  a  real  estate  to  trustees,  upon 
trust  to  sell,  and  to  divide  the  produce  of  the 
sale  amongst  certain  persons,  some  of  whom 
were  aliens.  The  estate  was  sold  under  a  de- 
cree of  the  court.  Held,  that  the  Crown  was 
not  entitled  to  those  shares  of  the  produce  of 
the  sale  which  were  payable  to  the  aliens. 
Du  Hourmelin  v.  Sheldon,  525. 


AMENDMENT. 
See  Practick,  2,  9,  12, 17.    Demuraem. 

ANSWER  (ADMISSION  IN.) 
See  Partners,  4.    Patmbnt  into  Court. 

ANSWER    (REFEREE    IN,   FOR 

GREATER  CERTAINTY.) 

See  Practice,  18. 

ANTICIPATION. 
See  Separate  Use,  2. 

APPEAL. 

See  Costs,  1,  2,  3.    Practice,  16,  17,23. 

Demurrer. 

APPORTIONMENT. 

The  apportionment  act,  4  <&  5  W.  4,  c.  22,  does 
not  apply  to  rents  payable  by  tenants  from 
year  to  year,  which  have  not  been  reserved 
by  an  Instrument  in  writing.     In  re  Markiy, 

4b4. 

ASSETS. 
i9ee  Charge  of  Debts  and  Legacies. 

ASSIGNMENT. 
See  Executors.    Order  and  DnrosrrioN. 
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ASSIGNMENT  (EQUITABLE.) 

A.  having  goods  in  the  handii  of  B.  as  his  agent 
at  a  foreign  port,  and  being  under  liabilitiea  to 
C,  by  letter  to  C.  promised  that  he  would  di- 
rect, and  by  a  Bulwequent  letter  to  B.  did  di- 
rect B.  to  deliver  over  the  goods,  to  D.,  as  the 
agent  of  C.  at  that  port  Before  the  delivery 
of  the  goods,  a  commissioD  of  bankrupt  issued 
against  A.,  under  an  act  of  bankruptcy  com- 
mitted while  his  letter  was  on  the  way  to  B., 
and  the  goods  were  delivered  by  B.  to  D.  in 
ignorance  of  the  bankruptcy ;  Held,  that  C. 
had  a  good  title,  in  equityi  to  the  goods.  J9tfm 
V.  Carvalho,  690. 

ATTACHMENT. 
See  PaAOTici,  15  dt  S9L 

AWARD. 

Award  held  bad,  and  set  aside ;  first,  because 
the  arbitrators  bad  awarded  on  a  matter  which 
was  not  referred  to  thenb,  and  what  they  had 
so  awarded  without  authority  could  not  be 
separated  Oom  the  other  parts  of  their  award ; 
secondly,  because  they  had  declined  to  arbi- 
trate upon  certain  matters  included  in  the  re- 
ference. 

Principlee  of  the  court  in  dealing  with  awards. 
Boioet  V.  Fernie,  150. 

BANK  (JOINT  STOCK.) 
See  Joint  Stock  Compamt. 

BANKRUPT. 
See  AasxGNMBNT  (Equitablb.)    Ordbr  and  Dis- 
position.   Set  off. 

BOOKS  AND  PAPERS. 
See  PaACTiCB,  14,  SO. 

BREACH  OP  INJUNCTION. 
See  Injunction  (Beeach  of.) 

CANAL  SHARES. 
See  Will  (Constbuction  of,)  1. 

CAVEAT. 
See  Patent  Riobt,  3. 

CHARGE. 
See  Covenant  to  sbttlb. 

CHARGE  OF  DEBTS   AND  LEGACIES. 
See  Teustbbs  Receipts  DisoHABaBa,  1  &  3. 

CHATTELS. 

A.,  the  owner  of  certain  chattels,  pledged  them 
to  B.,  who  was  a  broker,  to  secure  advances 
made  on  his  behalf  by  B. ;  and  B.  afterwards, 
in  his  own  name,  and  unknown  to  A.,  re- 
pledged  the  same  chattels  to  C.  to  secure  ad- 
vances made  by  C.  to  B.,  but  of  which,  un- 
known to  C,  A.  was  to  have  the  benefit.  C. 
having  subsequently  applied  in  vain  to  B.  for 
payment  of  his  advances,  threatened  to  realize 
his  security  by  a  sale,  which,  however,  he  was 
from  time  to  time  induced  to  postpone,  by  the 
solicitations  of  B.,  and  his  assurauces  of  speedy 


pa3nnent ;  and  this  was  eommunicatad  by  B. 
to  A.,  his  principal.  In  a  suit  by  A.  against 
B.  and  C,  praying  to  redeem  the  property  in 
pledge  on  payment  of  any  balance  found  due 
on  the  account  between  lumself  and  B.,  it  was 
held  that  A.  had  no  equity  to  restrain  C.  from 
proceeding  to  an  immediate  sale.  NickoUon 
V.  Hooper,  179. 

Whether  under  the  oiroumstances  above  men- 
tioned, C.  could  make  a  good  title  to  a  par- 
chaser.     Qu4Bre.    Ibidm 

See  Assignment  (£2auiTABLB  )   Sbpabatb  osb,  3. 

COMMISSION  TO  EXAMINE  WIT- 

NESSES. 

See  Pbacticb,  21. 

CONCEALMENT. 
See  Title,  1. 

CONSIDERATION. 
See  Sbttlbment  (Voluntabt.) 

CONSIGNEE. 

The  appointment  of  a  defendant,  who  is  an  ex- 
ecutor and  trustee,  to  be  a  consignee,  with  the 
usual  profits,  is  a  matter  for  the  discretion  of 
the  court ;  but  when  such  a  discretion  hss 
been  exercised,  and  an  appointment  made  un- 
der it  has  been  acted  upon,  the  oourt  will  not 
afterwards  withdraw  its  sanction  from  the  ap- 
pointment so  made.  Mbrrissa  V.  iforrtsois,  215. 

CONTRACT. 
See  Sfboifio  Pebfobmancb,  1,  fL 

CONVERSION. 

See  Will  (Constbugtion  of,)  3.    Exbcotobs. 

Tenant  fob  Life.    RbIiaihdebiian. 

CONVEYANCE. 

When  an  estate  has  been  sold  ander  a  decree, 
and  all  proper  parties  have  been  ordered  to 
join  in  the  conveyance  to  be  settled  by  the 
master,  if  a  party  to  the  suit  whom  the  mss- 
ter  considers  a  proper  party  to  the  conveyance, 
refuses  to  convey,  the  right  eourae  for  the  pur- 
chaser to  take  is,  to  move,  against  that  party, 
that  he  be  ordered  to  convey ;  and  not  to  movs 
against  the  plaintiA,  that  they  be  ordered  to 
procure  him  to  convey.  StUwell  v.  MeiUrieh» 
581. 

COSTS. 

1.  A  bill  was  filed  by  persons  interested  as  re- 
siduary legatees  under  a  will  agairjst  the  ex- 
ecutors and  the  other  persons  having  interests, 
praying  the  usual  accounts  and  the  adminis- 
tration of  the  estate.  The  executon  put  ia 
their  answer,  not  however  setting  out  the  ac- 
counts which  the  bill  asked.  Aftorwards,  un- 
der an  arrangement  to  which  all  parties  con- 
sented, the  executors  verified  their  accounts 
by  affidavit,  and  the  sums  thereby  appearing 
to  be  in  their  hands  were  paid  into  court  in  the 
cause.  Two  of  the  defendants  then  filed  a 
second  bill  agauMt  the  exeonton  and  agsiost 
all  the  other  parties  to  the  former  suit  and  thsrs- 
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bf,  waadHiOBtoth* relief  pimyedbythefint bin. 
■oagfat  to  cbarfe  the  execolon  penonally,  oa 
tbe  gTOind  of  frmod  aqd  breiefa  of  trnet     Id 
May,  1835,  a  decree  by  conaent  waa  made  in 
tbe  firat  aatt,  by  which  all  the  ancoanta  and 
imjoiriet  naoal  in  an  adminiatralion  aait  were 
directed.    The  piaintiiEi  in   the   aecond  auit 
afterwarda  broopbt  on  their  aait  to  a  hearing, 
bot  wbotly  abandoned   the  eaae  of  alleged 
fraod  aad  breach  of  tmat :  and  a  decree  waa 
made  dkmiwng  their  bill,   hot  directing  that 
their  outia,  up  to  the  date  of  the  decree  in  tbe 
firrt  aoit,  ehoald  be  taxed  and  paid  out  of  the 
fund  in  court  in  the  firat  anit. 

Upon  appeal,  thia decree  wBavaried,  by  direct- 
ing that  eo  moch  of  the  aecond  bill,  aa  aought 
to  charge  the  executors  perMMially,  be  diatniaa- 
ed  with  eoata,  and  that  the  plaiotiflja  pay  to  all 
tbe  defendanta  ao  mach  of  the  ceata  of  the  reat 
of  tbe  aoit  aa  had  ariaen  ainee  the  decree  in  the 
fifat  auit,  and  that  the  reaidue  of  the  coota  of 
all  partiea  be  taxed ;  with  a  declaration  that 
tbe  eame  ought  to  be  paid  out  of  the  eatate ; 
any  of  tbe  partiea  to  be  at  liberty  to  apply  in 
the  firat  aoit  relatiTe  thereto,  and  all  proceed- 
ioga  in  the  aecond  aait  to  be  atayed. 

Tbe  decree  involired  ao  ranch  of  principle,  ea- 
pocially  with  reference  to  the  daaling  with  the 
fund  in  I  he  firet  oanae,  for  the  pnrpoaea  of  coata 
Id  the  aecond,  aa  to  render  the  appeal  an  ex- 
ception to  the  ordinary  rule  which  prohibita 
appeals  merely  on  the  qoeetton  of  coata.  Tay- 
in-  ▼.  Soutkf^te.  203. 
S.  The  eobCa  of  the  auit,  which  the  order  of  tbe 
ooort  below  had  thrown  exel naively  on  the  ex- 
etm  of  acenmnlalioae  aiiaing  from  the  annual 
prodoce  of  the  trnet  eatate,  after  the  period  al- 
lowed by  the  ThelluaMO  act,  were,  upou  ap- 
peal, directed  to  be  paid  out  of  the  general  ea- 
tate of  the  teatalor,  including  the  fund  accu- 
lOQlated  within  tbe  permitted  period,  except 
tbe  coata  incurred  in  tbe  aeparation  of  the  ex- 
ceaHTO  accumulation,  which  coeta  were  direct- 
ed to  be  paid  out  of  auch  exoeaaive  acoumula- 
tiooa. 

Aa  appeal  againat  such  ao  order  ta  an  exoep- 
tioo  to  the  ordinary  rule  prohibiting  appeala 
Derely  upon  coata  £yre  v.  MarMtUn,  231. 
3  Order  raried,  on  appeal,  aa  to  coata,  in  a  eaae 
in  which  they  formed  the  aole  aubject  matter  of 
the  appeal. 

Coiiaideretion  of  the  circnmatancea  under 
wkieh  the  court  will  entertain  appeala  limited 
to  tbe  qoeation  of  coata.     Angell  v.  Davi$,  360. 

4-  PerMHis,  not  partiea  to  the  auit,  but  intervening 
before  the  maater,  and  making  out  their  claims 
tt  next  of  kin  of  an  intestate,  whose  estate  is 
fedmiDiatered  in  tbe  aoit,  and  afterwarda  ap- 
pearing aft  the  hearing  on  farther  directions, 
ought  lo  ataod  on  the  aame  footing  in  regard 
ts  tbeir  coata  of  theaa  prooeedinga,  aa  c^er 
aezt  of  kin  who  have  been  maide  partiea. 
Hwtekmmn  ▼.  Frtemmn,  490. 

5-  FerMoa  who,  aa  membera  of  a  vefy  otimerous 
daai.  were  interested  in  a  residuary  eatate  ad- 
ministered In  a  aoit.  tnt  who  were  not  partiea 
to  the  suit,  were  allowed  their  coata  of  proceed- 
infi  in  the  maater'a  office  to  estahliah  their 
dauns,  aad  of  tbeir  anbaequeotly  intervening 
h  the  suit,  and  applying  I6r  annh  eoala,  in  like 


manner  aa  other  oMmben  of  tha  tama  el^aa 
who  had  bean  made  partiea.  ShfUtkwmrtk  t. 
Bowurtht  493. 

8m  Patent.   Pxaotici,  15»  16.  SoucmWi 

Taxation. 

COSTS  (APPEAL  FOR.) 
8§eCom,  1,3,  db3. 

COSTS  (SUBPCENA  FOR.) 
See  PxACTics,  15. 

COSTS  (TAXATION  OF.) 
See  Taxation  or  Coara. 

COPYHOLD. 
See  Estate  Tail. 

COURT  OF  DEALINa. 
See  St.  Croix. 

cousnfs. 

A  bequest  to  the   testator's  "  first  ooosina  or  ' 
cousins  german,"  does  not  include  the  deacon- 
danta  of  fint  cousins.    Sandereon  ▼.  Bayley^ 

COVENANT  TO  SETTLE. 


1.  A  oovenant  to  aettle  on  particular  penona^all 
the  eovenautor*a  peraonal  eatate,  aubject  only» 
nevertheless,  and  without  prejudice  to  nny 
other  diaposilions,  qualifioationa,  or  chaofoa, 
which  he  should  make  by  his  will  of  or  con- 
cerning the  same  or  any  part  thereof,  is  only 
a  provision  for  a  eaae  of  inteatacy.  and  doea 
not  prevent  the  covenantor  from  bequeathing 
the  whole  of  hn  personal  estate  to  other  per- 
sons.   Siocken  v.  Stoeken^  95. 

3.  Semhle,  that  if  a  penon  covenanta  that  he 
will,  on  or  before  a  certain  day,  aeoure  an  an- 
nuity, by  a  charge  upon  freehold  eatataa  or  by 
investment  in  the  funds,  or' by  tbe  best  means 
in  his  power,  such  covenant  will  create  a  lien 
upon  any  property  to  which  be  becomes  en* 
tilled  between  the  date  of  the  oovenant  and 
the  day  ao  limited  for  ita  performanoe.  Wei* 
leeUy  ▼•  WeUeeley,  561. 

CUSTODY. 
See  PxACTicx,  15. 

,  DEBT. 

See  LiMiTATiONa,  Statutk  of.    Paktnbm,  3;  3. 
Oxnix  AND  DiapoaiTioM. 

DEBTS  (CHARGE  OF.) 
SeeTxuaTKKa'  Ricxirrs,  DisonAaosa. 

DECREE  (FORM  OF.) 

• 
1.  The  bill  atated  that  an  account  had  been  mfda 
out,  showing  that  a  certain  sum  was  due  to 
the  plaintiff,  and  it  alleged  that  the  defendanta 
set  up  that  aocount  and  the  payment  of  the 
balance,  aa  a  final  aettleineot.  The  bill 
charged  the  contrary,  and  that  much  more 
waa  doe  to  the  plaintiff,  aa  would  appear  if 
oartain  aoeounts  wart  rendered.    A  deed  of 
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releaM  had,  in  faet,  been  ezeented  by  the 
plaintiff,  at  the  time  of  the  payment  of  the 
balance  io  qoeetion  ;  but  the  bill  made  no  men- 
tion of  it.    Aa  this  deed  of  release  acknow- 
ledged the  receipt  of  certain  sume,  it  eould  not 
be  wholly  set  aside ;   hot  the  court  was  of 
opinion,  under  the  circumttanceo  of  the  case, 
that  it  did  not  deprive  the  plaintiff  of  his  riffht 
to  the  accounts  which  he  sought.     Semole, 
that  the  proper  form  of  the  decree  in  such  a 
case  is  to  declare  that  the  plain  tiff  is  entitled 
to  the  accounts,  notwithstanding  the  provi- 
eions  of  the  deed  of  reieaFe  ;   bnt  a  decree 
which  directed  the  accounts  without  noticing 
the  deed  of  release,  was  not  considered  to  re- 
quire alteration.    Wtdderhum  v.  Wedderbum, 
41. 

DECREE  fINPOLMENT  OF.) 
See  PiucTicB,  23. 

DECREE  (FOR  ACCOUNT.) 

See  Suit  in  ScorukNa 


DEMURRER. 

A  demurrer  to  a  bill  haTing  been  put  in,  on  two 
grounds,  viz.  want  of  equity  and  want  of  par- 
ties, the  judge  was  of  opinion  that  it  was  good, 
as  a  d<*murrer  for  want  of  parties,  though  not 
as  a  demurrer  for  want  of  equity.  An  order 
was  therefore  made,  which  allowed  the  de- 
murrer, but  gave  leave  to  amend.  The  bill 
was  amended  accordingly. 

The  defendants,  who  had  demurred,  after- 
wards presented  a  petition  of  appeal  to  the 
Lord  Chancellor  against  this  order ;  but  before 
the  appeal  was  heard,  they  demurred  to  the 
amended  bill.  Under  these  circumstances,  the 
Lord  Chancellor  dismissed  the  appeal  with 
costo.     WelUeUy  t.  WelUeUy,  554. 

Observations  upon  the  form  of  drawing  up 
an  order  upon  demurrer,  m  a  case  where  the 
court  is  of  opinion  that  one  of  two  grounds  of 
demurrer  is  good,  and  the  other  bad.    Ihid, 

See  Parties,  1,  2,  5.     Praoticb,  17.     Joint 
Stook  CoHrAmr.    AMUiniUNT. 

DEVISE. 

1.  DoTise  of  real  estate  to  trustees  upon  trust  for 
the  testator's  eon  W.  for  life,  and  after  his  de- 
cease, to  the  heir  male  of  his  body  begotten  of 
an  European  woman,  and  the  heirs  of  such 
heir  male;  and  in  case  his  son  should  die 
without  leaving  such  heir  male  of  his  body,  the 
trustees  to  pay  the  rentsequnlly  between  the  tes- 
tator's daughters,  M.  and  A.,  for  their  lives,  and 
the  whole  to  the  survivor ;  &nd  after  the  decease 
of  the  survivor,  upon  trust  for  the  heir  male  of 
the  body  of  M.  and  the  heirs  of  such  heir  male, 
and  iu  default  of. such  heir  male  of  her  body 
npon  trust  for  the  heir  male  of  the  body  of 
A.  and  the  heirs  of  such  heir  male.    W.  and 

'  M.  both  died  without  issue,  and  A.,  having  a 
ion,  suffered  a  recovery  of  the  devised  estate, 
and  resettled  it  to  new  uses,  under  which  a  re- 
mote interest  was  limited  to  the  surviving  trus- 
tee, and  died,  leaving  her  son  surviving,  who 
who  thereupon  filed  bis  bill  agatnat  the  aarvi- 


ving  trustee  af  the  vfll  for  n  eonvqrMiea  of  Ibo 
legal  estate. 

Decree  made  against  the  truatea  with  CMts : 
the  court  holding  clearly  that,  under  the  de- 
vise, A.  took  a  life  estate  only,  with  leinauider 
to  hereon  in  fee.     Willie  v.  Hieees^  197. 
2.  A  testator  gave  and  bequeathed  to  hia  son  R. 
(who  was  hw  heir  at  law)  his  freehold  land  in 
D.,  and  directed  that  the  residue  of  the  proper- 
ty which  he  might  leave  at  his  death,  aboold 
be  divided  between  that  aon  and  hia  two  sis- 
ters in  equal  proportions;   with  a  direction, 
that  whatever  portion  might  devolve  to  him 
should  be  placed  in  the  names  of  tniaieeo,  and 
the  intereet  paid  to  him  daring  hia  life,  and 
that  after  his  death,  his  share  should  be  divi- 
ded between  his  children  and  placed  in  the 
names  of  trustees,  with  a  discretionary  power 
to  employ  a  portion  of  the  capital  for  their  ad- 
vancement ;  and  on  the  children  reapectively 
attaining  twenty-five,  their  i»bares  to  be  trans- 
ferred to  them.     Should  his  son  die  without  is- 
sue, the  whole  of  his  portion  waato  devolve  to 
his  two  sisters,  during  their  lives,  in  equal  pn>- 
pertions ;  and  alter  their  deaths,  to  their  chil- 
dren :  Held,  first,  that  under  the  tonus  of  this 
deviee,  the  eon  took  only  a  life  estate  in  the 
fteehold  land  in  D. ;  and,  secondly ,  that,  ao- 
der  the  residuary  clause,  the  reveiaion  in  fee  of 
the  land  passed  in  equal  undivided  tbifda,  sub- 
ject to  the  same  trusts  and  limitations  as  the 
other  residuary  property,  for  the  benefit  of  the 
testator's  son  and  daughters,  and  their  resprc- 
tive  children.    Saumartz  v.  Sauwrnrex^  331. 
See  Estatb  Tail-    TausTses*  Rscurra,  Dis- 

CBAaOBSK 

DISMISSAL  OF  BILL. 
See  PaACTiCB,  10» 


DOMICIL. 
See  PaoBATfc 

EDUCATION. 
See  JuaisnicTioN,  4. 

ELECTION. 
See  Wixj.  (CoNSTaucrioii  of.) 

ESTATE  FOR  LIFE. 
See  Dkvibx,  3. 

ESTATE  FOR  LIFE,  OR  IN  TAIL. 
See  Dkvisb,  1. 

ESTATE  TAIU 

of  a  copyhold  to  trustees  and  the 
vor  of  them,  and  the  executors  and  admiois- 
traton  of  such  survivor  for  ever,  upon  tmst 
out  of  the  rents  and  profits,  to  pay  eertaia 
yearly  charges,  and  the  residue  to  T..  for  life ; 
and  from  and  nfter  bis  deoease,  to  pay  the  re- 
sidue aa  aforesaid  to  T.*s  cbildxea,  and  so  oa 
for  ever ;  and  for  want  of  children  lawfully  be- 
gotten, to  the  testatrix*s  daughten:  Held, 
that  T.  took  an  equitable  estate  tail  under  Ibis 
devise.     Traeh  v.  Weod,  324. 

T.  received  the  rents  daring  his  life,  but,  bsv- 
ing  an  eqoilnMe  astaU  only,  waa  not  admiried 
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tettsat  of  th«  eopyhold,  and  died,  leftTiD|r  ••▼- 
•ral  aona.  The  castom  proved,  with  reepect 
to  the  descent  of  copyholds  within  the  manor, 
wss  that  open  the  death  intestate  or  a  tenant 
9tiatd  of  an  estate  of  inheritance,  his  younger 
son  was  his  customary  heir:  Held,  that  the 
youngest  son  of  T.,  and  not  the  eldest,  became 
entitled,  on  his  father's  death,  to  call  for  aeon- 
Toyaoce  of  the  copyhold,  as  tenant  in  tail  un- 
der the  dcTise.  Ibid. 

EVIDENCE. 

Set  PSACTXCB,  1. 

EXCEPTIONS. 
Set  PftAcncB,  6,  7,  6. 

EXECUTORS. 

Ezeeutora,  whose  testator  was  'the  assignee  of  a 
leasehold  estate,  of  which  the  rent  was  greater 
than  its  yearly  value,  were  ordered  by  the  court 
to  take  such  steps  as  might  be  necessary  to  re- 
lieve the  testator's  estate  from  liability  in  respect 
of  the  rent  and  covenants  of  the  lease.  The  ez- 
eentors  endeavored  to  prevail  upon  the  lessor  to 
aceept  a  surrender,  but  he  refused  to  do  so ; 
and  they  took  no  other  steps  towards  comply- 
ing with  the  order. 

Held,  that  the  executors  ought  to  have  asngn- 
ed  the  lease  to  some  other  person  ;  and  that, 
not  having  done  so,  they  were  bound  them* 
selves  to  exonerate  the  testator's  estate  from 
the  liabilities  to  which  it  had  been  subjeet  in 
respect  of  the  lease  since  the  time  at  which 
they  might  have  made  such  an  assignment 
Aoistey  v.  Adame,  534. 

^ec  CoNsiGNCB.  CoNvtasioN.  Lbasbhold.  Pabt- 

NKKS. 

FEME  COVERT. 
Bu  Sbfabatb  Use.    Trostvb  ano  GitTtri  «vb 

Trust. 

FIRST  COUSINS. 
See  ConsiNi. 

FOREIGN  COURT. 

See  Burr  in  Scutlaa*. 

FRAUD. 

See  AOEBBMBNT   (8BT  ASWB.) 

FREIGHT. 
See  Obsbb  ano  DisrosmoN. 

FUND  IN  COURT, 

(PtynsDt  of  income  of.) 

See  PaAcncB,  19. 
(AiItucs  out  o£) 

See  Advancb. 

GOODS. 
Am  AasiOffMBHT  (EaurrABLB.)    Cfl:ATTBLS. 

(GUARDIANS  TESTAMENTARY.) 
See  JuEiBDioTioir,  4. 

IMPERTINENCE. 
See  YiLAcncK,  89. 


INFANTa 
See  Pbactiob,  II 

INFORMATION. 
See  Pbactiob,  1.3. 

INJUNCTION  (COMMON.) 
See  Peacticb,  9,  la 

INJUNCTION  (SPECIAL.) 

When  the  court  has  interfered  in  aid  of  a  legal 
right,  by  granting  an  injunction,  upon  the  terms 
of  the  plaintiff's  bringing  an  action,  it  will  de- 
prive the  plaintiff  of  the  injunction,  if  he  does 
not  commence  and  proceed  with  his  action 
with  due  promptness ;  but  it  will  not  do  this 
if  the  defendant  has  been  supine  in  the  cause. 
Biekford  v.  Skewee,  498. 

See  Chattkls.  Jurisuiction,  2.  Patbnt  Riort, 
1,  2.    Praoticb,    lb.     SoiT   IN   Scotland. 

TiTLB. 

INJUNCTION  (BREACH  OF.) 

If  a  party  who  toother  with  othere,  has  been 
restrained  by  injunction  from  doing  a  par- 
ticular act,  IS  afterwards  present,  aiding  and 
abetting,  when  that  is  done  which  the  in- 
junction has  prohibited,  he  is  gruilty  of  a  breach 
of  the  injunction.  St,  JohtCe  CeUege^  Ox* 
ford,  V.  Carter,  497. 

INROLMENT. 
See  PracticBi  23. 

INTEREST  (OF  FUND  IN  COURT.) 
See  Pragticb,  19. 

INTERLOCUTORY  APPLICATION. 
See  Patmbnt  into  Court.    Partnbrs,  4.^    Pa- 
tbnt Right,  1,  2.    Trial  at  Law.    Prao- 
ticb, 20. 

INTERPLEADER. 

One  of  several  part  owners  of  a  ship  acting  as 
ship's  husband,  directs  a  broker  to  efiect  an  in- 
surance upon  the  entirety  of  the  ship.  A  loss 
happens,  and  the  insurance  money  being  paid 
to  the  broker,  who  knew  what  other  persons 
were  part  owners  of  the  ship,  one  of  the  other 
part  owners  demands  payment  of  his  propor- 
tion of  the  insurance  money,  and  commences 
an  action  against  the  broker  to  recover  it; 

^  and  the  part  owner  who  directed  the  insurance 
demands  payment  of  the  whole,  and  commen- 
ces an  action  to  enforce  such  demand :  Heldy 
that  the  broker  could  sustain  a  bill  of  inter- 
pleader against  the  two  claimants.  Suart  ▼• 
Welch,  305. 

IRREGULARITIES. 

I  See  Practicb,  11. 

JOINT  WILL. 
See  Will  (Joint.) 

JOINT  STOCK  COMPAJjy. 

Bill  by  some  of  the  ihtreholden  of  an  insolvent 
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joint  stock  bank,  eMsblUhed  nnder  the  acts 
7  G.  4,  c.  46,  and  3  &  4  W.  4,  c.  83,  on  bfihalf 
of  themselves  and  all  other  shareholden  ex- 
cept the  derendantsi  against  the  directora, 
some  of  whom  had  become  bankrupt,  and  the 
truKtees  and  public  officer  of  the  company, 
and  cettam  shareholders,  who  were  alleged  to 
have  not  paid  up  their  calls,  praying  that  an 
account  might  be  taken  of  all  the  partnership 
assets,  and  that  such  part  as  was  outstanding 
might  be  got  in  by  a  receiver,  and  that  the 
whol«  might  be  converted  into  money,  and 
applied  towards  satisfaction  of  the  partnership 
debts :  *^ 

Demurrer,  for  want  of  equity,  want  of  parties, 
And  multifariousness,  overruled.  IFaiisoriA  v. 
Holt,  619. 

Ste  FkVTiMB,  3,  4^ 

JUDGMENT  CREDITOR. 
See  Sbparatk  Use,  3. 


JURISDICTION. 

1.  The  Court  of  Chancery  has  jurisdiction  to 
prevent  tha  town  council  of  a  borough  fcooi 
abusing  the  power  given  to  them  by  the  act 
6  Al  6  W.  4,  c.  76,  of  awarding  compensation 
for  the  emolnments  of  offices ;  and  no  ditfrr- 
enoe  in  this  respect  is  made  by  the  circum- 
ttanoe  that  the  compensation  is  about  to  be 
raised  by  means  of  a  rate. 

Whether  compensation  can,  under  that  act, 
be  given  for  the  emolomenu  of  an  office  which 
the  officer  baa  voluntarily  resigned,  quitre 

Semble^  that  in  estimating  the  amount  of 
compensation,  the  emoluments  of  offices  de- 
pendent  upon  that  which  gives  the  right  to 
compensation  may  be  considered.  Attorney 
QentrtU  v.  Corporation  of  Poole,  17. 
•S.  Principles  upon  which  the  court  will  eieicise 
its  jurtMlictioa  over  bodies  to  whom  parliament 
has  given  powers  of  making  compulsory  our- 
chases  of  land.  '  ^ 

Semble,  that  the  court  will  not  allow  such 
bodies  to  avail  themselves  of  their  parliamentary 
powers,  by  taking  land  which  they  do  not  re- 
q«ire  for  a  bona  fide  purpose  sanctioned  by 
their  act  of  parliament. 

Semble  also,  that  although  an  attempt  to  ob- 
tam  possession  of  land  has  been,  in  the  arst 
insUnce  made  under  color  of  the  powers  of 
the  act  of  parliament,  when  not  really  required 
for  the  bona  fide  k>urposes  of  the  act,  yet  if  the 
land  afterwards  becomes  really  nece»ary  or 
desirable  for  such  bona  fide  purposes,  the  court 
will  not  interfere  to  prevent  iu  being  taken. 
Webb  V,  Manckeottr  and  Leede  Railway  Com. 
#«iiy,  116.  ^ 

%  Principles  of  the  court's  jurisdiction  over  pub- 
lie  functionaries.     Frewin  v.  Lewie,  249. 

3.  Jurisdiction  of  the  court  in  controlling  the 
poweiB  of  testamentary  guardians. 

The  circumstance  that  it  will  be  more  for  the 
pecuniary  interest  of  a  child  to  be  educated 
in  one  reiigioui  faith  than  in  another,  will  not 
induce  the  court  to  interfere  with  his  reli- 
gioos  education. 

And,  oembU,  the  court  wlH  nat  interfere  with 
the  discretion  of  the  testamentary  guardian  to  I 


the  faith  in  which  ha  adooatM  his  wmd,  par- 
ticularly  if  that  faith  be  the  faith  which  the 
ward's  father  professed.    Talbot  v.  The  Smrl  of 
Shrewobury,  673. 
See  PaACTici,  4.    Statutcs  (CoiwimucnoiK  or.) 

LEASEHOLDS. 
See  EKBODToas.    RaiiAiiiDBaiUN.    Tbnamt  voa 
LfFB.    Will  .Construction  or,)  3. 

LEGACY. 

A  testator,  by  his  will,  dated  in  1833,  gavo  to 
three  trustees,  upon  certain  trusts,  a  sum  of 
15,000/.  interest  or  share  in  the  three  per  cenL 
consols,  to  be  deemed  a  legacy  of  quantity, 
and  to  be  due  at  his  decease,  as  if  the  same 
were  a  specific  legacy  ;  and  he  directed  that 

^  if  he  should  not  die  posseased  or  three  per  cent, 
consols  sufficient  to  satisfy  the  said  aam  of 
15,0002.  consols  before  beNqueathed,  then  his 
executors  should,  within  two  months  after  his 
deceaiM,  purchase  so  much  auouites  in  that 
fund  as  should  make  up  the  deficiency ;  and 
should  raise  the  money  required  for  thai  pur- 
pose out  of  his  real  estate.     He  created  a  term 
in  his  real  estates,  one  trust  of  which  was  to 
raise  the  full  amount,  or,  as  the  case  might  re- 
quire, the  deficiency  of  the  said  sum  of  15,0002. 
three  per  cent  consolidated  bank  annuities,  in 
case  he  should  not  have  at  the  time  of  hia  de- 
cease sufficient  three  per  cent,  annuities  in 
that  fund  to  answer  that  legacy     At  the  time 
of  the  testator's  death  in  1835  he  had  3UO0/. 
consols  standing  in  his  name  which  had  been 
purchased  in  lb34 ;  but  he  had  in  lb24  aold 
out  12,000/.  consols,  which  thou  siood  in  his 
name,  and  paid  the  produce  to  his  brother, 
who  bad  mortgaged  to  him  a  freehold  estate, 
subject  to  a  proviso  for  redemption  upon  re- 
transfer  into  his  (the  testator's)  name,  when 
requested  so  to  do,  of  12,000/.  consols,  and 
payment  of  interest  equal  to  the  dividends  in 
the  meantime,  and  had  entered  into  a  cove- 
nant for  the  letransfer  in  the  terms  of  the  pro- 

"viso: 

Held,  that  the  12,0002.  consols  secai«d  by  the 
mortgage,  was  well  bequeathed  to  make  up 
the  legacy  of  15,0002.  three  per  cent  coasols. 
ColUeon  v.  Girling,  63. 
See  Assets.  TaDsrais'  RacBirrs,  DiacBaaon. 

LEGACIES  (CHARGE  OF.) 
See  Assets.  Teustees*  Rbceitts,  DiaoaAEOEa 

LEGATEES. 
See  Costs,  4. 

LENGTH  OF  TI.ME. 
See  Teustee  and  Cestui  avm  Taoar. 

LIABILITY. 
See  EEBctrroaa 

LIEN. 

1.  On  a  bill  filed  by  a  solicitor,  seeking  to  es- 
tablish a  lien  for  costs  upon  a  policy  of  assa- 
ranee  which  a  diant  had  placed  in  his  hands 
piofessioaaiiy,  and  upon  which  the  eona  had. 
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ifl  anotlwr  mate,  directed  an  action  to  be 
bioogfat,  a  ipecial  iDJuoctioa  was  obtained,  re- 
•tnioing  all  jproecediof^  upon  the  policy ;  bat 
tbii  injunction  wae  diasolved,  upon  appeal ;  the 
Lord  Chancellor  boldinpr  that  the  plaintiff's 
proper  course  was  to  make  an  application  in 
the  other  caose. 

Whether  such  a  lien  conld  be  enforced  by 
suit ;  and  if  so,  to  what  extent,  qutsre  ?  Sted- 
man  V.  Webh,  346. 
2.  If  a  solicitor  whom  his  client  has  ceased  to 
employ,  by  the  production  of  a  deed  in  his 
bands  belonging  to  the  client,  and  upon  which 
be  claims  a  lien  as  solicitor,  enables  the  client 
to  recover  a  fund  in  a  suit,  his  lien  over  the 
fund  so  realised  is  confined  to  the  costs  of  that 
suit,  but  u  a  lieu  which  he  is  entitled  actively 
to  enforce.  8eeu9  as  to  his  general  lien  upon 
bis  client's  papers,  which  applies  to  all  his  bills 
of  costs,  but  is  merely  a  right  to  rets  in  the  pa- 
peit,  and  cannot  be  actively  enforced.  Bozon 
V.  BoOand,  354.  s 

Set  CovBiraNT  to  Scttlb. 

uMrrAi;ioNs  (Statutr  of.) 

After  the  death  of  one  of  two  partners,  the  sur- 
vivor cannot  set  up  the  statute  of  litilitalions 
as  a  bar  to  a  demand  against  the  assets  of  the 
deceased.  Whether  the  deceased's  represen- 
tatives can  set  up  the  statute,  so  long  as  the 
survivor  continues  liable  to* the  payment  of  the 
debt,  and  the  deceased's  estate  is  consequently 
liable  to  be  called  upon  by  the  survivor  for 
contribution,  qm^re.     Winter  v.  Innee,  101. 

LUNATIC. 

L  The  ordinary  repairs  upon  a  lunatic's  real  es- 
tate will  be  directed  to  be  borne  by  the  person- 
nai  estate ;  but  any  extraordinary  outlay  of 
the  personal  estate  on  the  land,  should  retain 
its  character  of  personalty.  In  re  Badcock, 
440.    « 

2.  Id  a  competition  between  tHe  brother  and  the 
wife  of  an  alleged  Innatic  for  the  carriage  of 
the  commission,  the  Lord  Chancellor  gave  a 
preference  to  the  brother,  on  the  ground  that, 
in  the  particular  case,  the  wife  had  an  interest 
io  preventing  the  proof  of  the  lunacy  being 
carried  back  beyond  a  certain  period.  In  re 
WkUtaker,  441. 

MAINTENANCE. 

By  a  marriage  settlement,  personal  estate  was 
settled  by  the  father  of  the  wife,  in  trust  for 
her  for  lifct  with  remainder  to  her  children, 
eqoalljr.  as  tenants  in  common,  aud  in  default 
of  a  child  attaining  a  vested  interest,  in  trust 
for  the  husband,  wilh|L  direction  that,  after  the 
wife's  death,  the  trustees  should  apply  the  in- 
come, at  their  discretion,  for  the  maintenance 
and  education  of  the  children  during  their  mi- 
norities. 

Held,  that  after  the  wife's  death  the  hus- 
band was  entitled  to  require  that  the  iucome 
riionld  be  applied  to  the  maintenance  and 
edoeation  of  the  children,  notwithstanding 
that.be  waa  himself  of  ample  ability  to  main- 


tain and  educate  them.    Stoeken  v.  SUckeng 
95. 

MEDIC/VL  ATTENDANT. 
See  AoaaxMSMT  (Skt  aside.) 

MORTGAGE. 
See  TauBTUs'  Rbcbifts,  DiscHAaoaa    Plbimb 

OF  Chattbia 

MULTIFARIODSN  ESS. 

Where  the  case  against  one  defendant  is  so  en- 
tire as  to  be  incapable  of  being  prosecuted  in 
several  suits,  but  yet  another  defendant  is  a 
necessary  party  in  respect  of  a  portion  on  I  ^  of 
that  case,  such  other  defendant  cannot  object 
to  the  suit  on  the  ground  of  multifariousness. 
Attorney  General  ▼.  Corporation  of  PooU,  17. 
iSMffc  Joint  Stock  Comtant. 

NEW  ORDERS. 
See  Pbacticb,  3,  12,  23. 

NEXT  OF  KIN. 
See  Costs,  4. 

NOTICE. 
See  Obdeb  and  Dibtosition. 

ORDEiR  AND  DISPOSITION. 

A.,  on  behalf  of  the  owner  of  a  ship,  entered  into 
a  charter  party  with  B.,  by  which  B.  agreed 
to  pay  to  A.,  on  the  owners  behalf,  a  certain 
sum  for  freight.  The  owner  afterwards  as- 
signed all  the  freight  accruing  under  the  char- 
ter party  to  C,  as  a  security  for  a  debt ;  and 
C.  gave  notice  of  the  asiignment  to  A.  but  not 
to  B.  The  owner  having  subsequently  be- 
come bankrupt,  it  was  held  that  the  arrears  of 
freight  were  not  in  his  order  and  disposition  at 
the  time  of  his  baukruptcy.  Gardner  v.  Lack" 
Ian,  129. 

Where  a  trader  assigns  a  debt,  the  only  per- 
son to  whom  notice  of  the  assignment  need  be 
given,  in  order  to  vest  a  good  equitable  title  in 
the  assignee,  is  the  party  from  whom  the  tra- 
der was  to  have  received  payment  of  the  mo- 
ney ;  in  other  words,  the  party  holding  the 
property  at  the  order  aud  disposition  of  the  tra- 
der.   Ibid. 

See  AesioNMBNT  (Equitablb.) 

PARTIES. 

1.  Whether  it  is  essential  to  the  validity  of  a  de- 
murrer for  want  of  parties,  that  it  should  point 
out  who  the  necessary  parties  not  before  the 
court  are,  qumre.  Attorney  Oeneral  v.  Corpo* 
ration  of  Poole,  17. 

3.  Upon  allowing  a  demurrer  for  want  of  parties, 
leave  given  to  amend  by  striking  out  that  part 
of  the  bill  which  rendered  such  parties  neces- 
sary, 17. 

3.  To  a  suit  by  the  directors  of  a  joint  stock 
company,  on  behalf  of  themselves  and  all 
other  the  shareholders,  seeking  to  have  the 
benefit  of  an  agreement  entered  into  by  an 
agent  of  the  company,  it  is  not  nece«ary  that 
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all  the  Bhanholden  shonld  be  made  parties. 
Taylor  ▼.  Salmon,  134. 

4.  A  peraoQ  who  sets  up  a  title  adverse  to  the 
company,  may  be  properly  made  a  defendant 
in  sach  a  suit,  aithoujrh  he  also  sustains  the 
character  of  a  shareholder.    Ibid. 

5.  A  bill  may  be  demurred  to,  as  a  whole,  for 
want  of  parties,  if  any  part  of  the  relief  prayed 
is  such  as  cannot  be  granted  in  the  absence  of 
a  person  who  is  not  made  a  party  to  the  bill. 
Lidbetter  v.  Long,  286. 

See  DxMcaRBR.    Joint  Stock  Company.    Spe- 
cific Pbrformance,  2. 

PARTNERS. 

].  By  articles  of  partnership,  between  three  per- 
sons, it  was  stipulated  that,  in  cam  of  the 
death  of  any  one  of  them,  the  partnership 
should  cease  on  a  certain  subsequent  day,  and 
the  property  of  the  partnership  be  then  divided 
between  the  surviving  partners  and  the  execu- 
tors of  the  deceased  partner.  One' partner,  by 
his  will,  directed  all  his  properly  to  be  convert, 
ed  and  invested  for  the  benefit  of  his  children, 
and  appointed  his  co-partuers  his  executors,  and 
died,  leaving  his  chiMreu  all  infants.  The 
two  surviving  co-partners,  having  proved  the 
will,  had  the  property  of  the  partnership  va- 
lued, and  then  proceeded  to  coutinue  the  busi- 
ness under  a  new  firm,  snd  debited  the  new 
firm  with  the  value  of  the  testator*s  share  of 
the  partnership  property,  but  did  not  other, 
wise  execute  the  directions  either  of  the  arti- 
cles or  of  the  will :  Held,  that  this  transaction 
must  be  treated  as  a  nullity,  so  far  as  the  chil- 
dren's interests  were  concerned.  Wedderbum 
V.  Wedderbum^  41. 

SL  The  executors  of  a  testator,  who  were  also 
his  surviving  partners,  and  had  continued  to 
employ  his  share  of  the  partuership  capital  in 
trade,  held  answerable  for  a  proportionate 
•hare  of  the  profits  of  the  trade,  notwithstand- 
ing that  the  capital  of  the  partnership  at  the 
time  of  the  testator's  decease  consisted  ouly  of 
debts  due  to  the  partnerj>hip.     Ibid,  « 

3.  The  estate  of  one  of  two  partners  is  not  after 
his  death  discharged  from  a  partnership  debt 
by  the  circumstance  that  the  credttor  con- 
tinues his  transactions  with  the  survivor,  and 
forbears,  for  some  years,  at  the  survivor's  re- 
quest, to  take  any  steps  to  enforce  payment  of 
his  debt 

Secu9t  where  the  transactions  show  that  the 
creditor  has  accepted  the  liability  of  the  survi- 
vor in  discharge  of  the  liability  of  the  partner- 
ship.    Winter  v.  /nnes,  101. 

4.  The  advances  made  by  one  partner  to  the 
partnership,  and  those  received  by  another 
from  it,  until  the  concern  has  been  wound  up, 
only  constitute  items  in  the  account  between 
the  partners,  and  cannot  be  treated  as  debts  ; 
and  the  court,  therefore,  will  not,  upon  an  in- 
terlocutory application,  order  the  amount  of 
such  advances  to  be  paid  in  and  secured,  pend- 
ing a  suit  for  taking  the  partnership  accounts. 
Riehardmmv,  Bank  of  England,  165. 

See  LuiiTATioNS  (Statute  or.) 


PATENT  RIGHT. 

1.  In  August,  1835,  a  patentee  filed  a  bill  to 
strain  an  alleged  iofriogemeot  of  his  potent » 
and  the  defendant  having  by  his  answer' de- 
nied the  validity  of  the  patent,  and  also  the 
fact  of  the  alleieed  infringement,  the  plaintiflT 
made  no  interlooulory  application  for  an  in- 
junction, but  went  into  evidence  in  support  of 
his  case,  aud  in  May,  183il,  brought  the  cimbm 
to  a  hearing.  The  Master  of  the  Rolls,  being 
of  opinion  that  the  plaintiflT,  upon  the  evi- 
dence, had  not  made  out  a  case  which  would 
have  supported  an  injunction  if  applied  for  in 
the  interlocutory  stage,  refused  to  give  him  an 
opportunity  of  establishing  his  title  at  law  by 
retaining  the  bill,  with  liberty  to  bring  an  ac- 
tion ;  and  dismissed  the  bill  with  coats ;  and 
the  Lord  Chancellor,  on  appeal,  affirmed  this 
decision.     Bacon  v.  Jonee,  433. 

Consideration  of  the  principles  and  practice 
of  the  court  iu  graoUog  injunctions  in  patent 
cases,  upon  interlocutory  motions  and  at  the 
hearing,     fbidl 

2.  Although  a  patent  is  of  long  standing*  yet  if» 
from  the  uature  of  the  alleged  iuveotiou,  or 
the  conflicting  evidence  as  to  its  novelty,  its 
validity  appears  to  be  doubtful,  or  if  the  evi- 
dence of  exclusive  possession  is  not  satisfactory, 
the  court  will  not  grant  an  injunction  until  the 
title  has  been  established  at  law.  CoUard  v. 
AUioon,  487. 

After  the  patentee  had  obtained  a  verdict  in 
an  action  brought  to  try  the  validity  of  the  pa- 
tent, the  court  refused  to  grant  au  injunction 
to  restrain  the  infringement  of  the  patent,  on 
the  ground  that  a  rule  nioi  for  a  new  trial  had 
been  obtained  and  was  pending  in  the  court  of 
law,  and  that  the  legal  title  of  the  patentee 
was  therefore  still  undecided.    Ibid. 

3.  A  party,  who  had  lodged  an  unsuccensful  ee- 
veat  against  the  granting  of  a  patent,  ordered 
to  pay  to  the  patentee  the  taxed  costs  occa- 
sioned by  the  caveat.  Semble,  such  costs  will 
be  taxed  upon  the  principle  upon  which  costs 
in  a  cause  are  taxed  as  between  party  and 
party.     In  re  Cytler*s  Fatent,  510. 

PAYMENT  INTO  COURT. 

1.  Review  of  the  principles  upon  which  money 
is  ordered  to  be  paid  into  court  in  consequence 
of  admissions  made  in  a  defendant's  answer. 
Richardson  v.  Bank  of  England,  1G5. 

2.  When  a  plainti^  claims  to  be  entitled,  in  a 
particular  character,  to  a  fund  in  the  hands  of 
a  trustee,  and  the  trustee,  by  his  answer,  says 
he  does  not  know  whether  the  plaintiff  fills 
that  character  or  not,  (he  plaintifiT  cannot 
have  the  fund  brought  into  court  in  the  suit. 
Dublees  v.  Flint,  502. 

See  PaeiViebs,  4. 

PERPETUITY. 
See  PoWEE,  2. 

PERSONAL  ESTATE. 
See  Lunatic. 

PETITION. 
See  Practici,  4,  6. 
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PLAINTIFF. 

Aff.ADTAitOB  OUT  OP  Fund  m  Court.    Jvris- 

mcnoN,  5,    Pbactici,  10, 13,  20. 

PLEADING. 
Sm  Jocrr  Stock  Company.    Mutipauouinkw. 

PLEDGE  OF  CHATTELS. 

See  Chattbls. 

POWER  TO  SELL. 
See  TftuvRKs'  Rkcbxpti,  DiscHAROBf,  1,  3. 

Powers,  2. 

POWER. 

1.  A  hmband,  upon  marriage,  settled  an  estate 
to  the  ose  of  himself  for  life,  with  remainder 
to  the  use  of  trustees  to  preserve  coDtingeot 
remainders,  with  remainder  to  the  use  of  trus- 
tees for  a  term  of  years,  to  secure  a  jointure 
for  the  wife,  with  remainder  to  the  use  of  such 
chtMrenr  of  the  marriage  as  the  husband  and 
wife  jointly,  or,  in  default  of  a  joint  appoint- 
ment, the  survivor  of  them  should  appoint, 
with  remainder,  in  default  of  such  appoint- 
ment, to  the  children  of  the  marriage,  equally, 
with  remainder  to  the  right  heirs  of  the  hus- 
band. The  husband  became  bankrupt,  and, 
after  bis  bankruptcy,  he  and  his  wife  made  a 
jo'ut  appointment  in  favor  of  two  of  the  child. 
reo  of  the  marriage.  The  hnsl'and  then  died  ; 
and  a  bill  having  been  subsequently  filed  by  a 
person  claiming  under  the  bankruptcy,  for  an 
account  of  the  rents  of  the  settled  estate,  the 
wife  thereupon  executed  a  separate  appoint- 
ment in  favor  of  the  same  children,  which 
she  stated  in  her  answer : 

Held,  first,  that  the  joint  appointment  was 
inoperative,  on  the  ground  that  the  husband 
could  not,  by  a  subsequent  execution  of  the 
power,  deprive  his  assignees  of  an  estate  which 
had  been  once  vested  in  them  by  his  bank- 
ruptcy ;  secondly  (by  implication,)  that  such 
joint  appointment  could  not  be  considered  as 
the  separate  appointment  of  the  wife,  who 
survived ;  and,  thirdly,  that  the  wife's  sepa- 
rate appointment  after  the  husband's  death 
was  a  good  exercise  of  the  power ;  and  thai 
the  account  of  the  rents  prayed  by  the  bill 
could  not  be  extended  beyond  the  date  of  that 
appointment.    Hole  v.  Eeeott,  187. 
S.  A  testator,  by  his  will,  after  disposing  of  three 
ooe-filths  of  his  residuary  real  and  personal 
estate,  gave  another  one  filth  in  trust  for  his 
too  William  and  his  children ;  and  the  remain- 
ing  one'fidh  in  trust  for  his  daughter  till  tweo. 
ty-five  or  marriage,  with  a  direction,  that  if 
she  married  under  that  age,  her  fifth  should 
be  conveyed  and  settled  upon  the  trusts  there- 
in mentioned  ;  and  he  gave  the  trustees  a  ge- 
aeral  power  of  sale  duriug.the  continuance  of 
the  trusts  thereby  reposed  in  them.    William 
tarvived  the  testator,  and  died,  leaving  infant 
children :  and,  upon  the  daughter's  marriage 
under  twenty-five,  a  settlement  was  executed, 
which,  reciting  that  no  part  of  the  real  estate 
had  been  sold,  although  it  was  intended  that 
the  same  should  be  sold  under  the  power  con- 
tained in  the  will,  awigned  to  trustees,  their 


executors,  &o  all  the  danghter's  share  of  tht 
moneys  to  be  produced  by  the  sale  of  the  real 
estate,  upon  certain  trusts  in  favor  of  her  in- 
tended husband,  herself  and  her  issue : 

^eld,  as  to  William's  fifth,  that  the  power  of 
sale  under  the  will  continued  after  his  death  ; 
and  that,  although,  as  to  the  daughter's  fifth, 
the  power  had  determined  upon  her  marriage, 
yet  the  settlement  created  a  new  power  of 
sale  by  implication.  Wood  v.  White f  460. 
Whatever  objections  may  exist  to  an  indefinite 
power  of  sale,  on  the  ground  of  its  tending  to 
a  perpetuity,  such  objections  will  not  prevent 
the  valid  exercise  of  the  power  during  the  con- 
tinuance of  limitations,  which  are  within  the 
prescribed  legal  lim  its :  letnble.    Ibid. 

PRACTICE. 

1.  The  court  will  not,  upon  an  interlocutory  ap- 
plication, aAer  the  cause  is  set  down  for  hear- 
ing, declare  that  at  the  hearing  a  particular 
document  may  be  producod  and  read  as  evi- 
dence. The  Attorney  General  v.  The  Fish* 
mongers  Company,  1. 

2.  A  plaintiff  applying  for  leave  to  amend,  after 
replication,  must  give  the  court  as  much  infor- 
mation as  to  the  natom  of  the  proposed  amend- 
ments as  the  court  requires  upon  an  applica- 
tion for  leave  to  amend  a  second  time  after 
answer.    Ibid, 

3.  Whether  it  is  necessary,  and  if  so,  in  what 
cases,  to  obtain  the  leave  of  the  court  before 
filing  a  supplemental  bill  for  the  purpose  of  put- 
ting in  issue  matter  discovered  since  the  origi- 
nal bill  was  susceptible  of  amendment,  quiere, 

Bui  if  such  leave  is  neoesiary,  the  application 
for  it  must  give  ths  court  as  much  iuformatioa 
as  would  be  required  for  the  purpose  of  obtain- 
ifig  leave  to  amend  a  second  time  after  an- 
swer.   Ibid,  1. 

4.  A  petition  which  the  court  has  no  jurisdiction 
to  entertaili  may  be  dismissed  with  costs ;  Sem^ 
ble.    In  re  Isaae^  11. 

5.  N.  was  made  a  defendant  to  a  cause  as  a  cre- 
ditor in  respect  of  a  debt  which  he  bad  assign- 
ed to  trustees,  and  to  recover  which  he  had 
given  them  power  to  ose  his  name.  The  trus- 
tees were  not  themselves  parties  to  the  suit, 
but  they  obtained  an  order  authorizing  them 
to  appear  for  him,  and  to  use  his  name  in  all 
proceedings  in  the  cause,  and  directing  that  all 
warrants  and  proceedings  served  on  his  clerk 
in  court,  should  be  forwarded  to  their  solicitor. 

Held,  that  such  an  order  was  irregular. 
Drever  v.  Mawdeeley,  94. 

6.  When  the  master  has  omitted  to  report  upon 
one  of  the  questions  referred  to  him,  it  is  irre- 
gular to  present  a  petition  praying  a  declara- 
tion upon  that  question.  The  right  course  is 
to  except  to  the  master's  report.  An  order 
upon  a  petition  may  be  a  proper  mode  of  sup- 
plying any  omission  in  t^e  directions  which 
the  decree  has  gi?ti0  to  the  roaster,  but  it  can- 
not be  the  proper  mode  of  supplying  any  defect 
or  correcting  any  error  in  the  report.  Winter 
V.  Jnnee,  101. 

7.  A  part  of  an  exception  may  be  allowed  unless 
it  be  so  specially  framed  as  to  prevent  such 
partial  allowance.    Hoare  v.  Johnttone,  12?. 
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6.  Od  the  arpMMB^of  •seeptiom  to  t^e  'mas. 
tor's  report,  an  objection  as  to  the  admuaibi- 
lity  of  evidence  may  prevail,  although  it  does 
not  form  the  aabject  of  an  exception.    Jhid. 

9.  The  common  injunction  having  issued  sgainst 
one  of  two  defendants  for  want  of  answer,  the 
plaintiff  afterwards,  by  an  order  of  course,  ob< 
tained  leave  to  amend  without  prejudice  to 
the  iDJunction.  Such  an  order,  it  seems,  is 
not  irregular ;  and,  at  any  rato,  cannot  be  iro* 
peached  by  the  defendant  against  whom  no 
injunction  has  issued.  Ftrrand  v.  Hamarf  143. 

10.  A  plaintiff  may  obtain  the  common  order 
dismissing  the  bill  with  costs,  at  any  time  be- 
fore the  cause  has  been  actually  heard ;  and 
even  after  it  has  been  called  on  for  hearing. 
Curtit  V.  Lhyd,  194. 

11.  The  court  will  not  suffer  the  proceedings  in 
a  cause  to  be  impeached  on  the  ground  of  irre- 
gularities of  which  the  peisons  complaining 

I  have  been  themselves  the  authors ;  and  if  all  per- 
sons  interested  in  the  subject  matter  of  the 
•nit  have  been  Substantially  parties  to  all  the 
•ttbsequeut  proceedings,  none  of  them  can  be 
permitted  to  escape  from  the  effect  of  such 
subsequent  proceedings,  by  sliowing  prior  irre- 
gularities ;  and  no  difference  in  this  respect  is 
caused  by  the  circnmstanee  that  some  -of 
such  parties  are  infant  plaintiffs.  Mo&iaon  v 
Jfomison,  215. 

12.  After  the  six  weeks  limited  by  the  13th  or- 
der of  1828,  aa  amended  in  1831  have  ex- 
pired, the  master  has  no  jurisdiction  to  enter- 
tain applications  for  leave  to  amend.  Lloyd 
V.  Wait,  257. 

13.  A  relator  and  plaintiff  cannot  be  beard  in 
perMo.    Attorney  v.  Barker,  362. 

14.  When  a  defendant,  by  his  answer,  admite 
the  possession  of  books  and  papers  relating  to 
the  matters  iu  question,  but  states  that  they 
are  in  constant  use  in  his  business,  and  neces- 
sary for  that  purpose,  the  court  only  orders,  in 
the  first  instfioce,  that  they  shall  be  produced 
to  the  plaintiff  at  the  place  of  business  at 
which  they  are  stated  to  be  in  use  ;  leaving  it 
open  to  the  plaintiff,  if  he  does  not  obtain  a 
satisfactory  inspection  of  them  there,  to  apply 
to  the  court  for  a  fnither  order.  Orane  v. 
Goi^per,  263. 

15.  A  subpcBua  for  costs  cannot  be  served  upon 
'a  party  who  is  in  custody  under  an  irregular 

attachment  sued  out  by  the  party  serviug  him 
with  such  subpoena. 

Semhle,  that  the  service  would  also  be  bad 
if  the  defendant  was  in  irregular  onstody  at 
the  suit  of  any  other  person.  HawkiM  v.  Hisl/, 
980. 

16.  The  common  undertaking  upon  an  appeal, 
to  pay'kueh  costs  (if  any)  as  the  court  shall 
think  fit  to  award  in  respect  of  any  prooesd- 
ings  had  since  the  decree,  applies  only  to  cosU 
incurred  in  the  prosecution  of  the  decree,  and 
not  to  the  cosu  of  the  appeal.  Price  v.  Devh 
huret,  282. 

17.  When  a  demurrer  for  want  of  parties  is  al- 
lowed, with  leave  to  amend,  the  plaintiff  does 
by  undertakiug  to  amend,  preclude  himself 
from  appealing  against  the  allowance  of  the 
demurrer.     Lidhetier  v.  Long,  286. 

16.  If  a  defendant,  in  his  answer,  states  por- 
tions of  pleadings  at  law,  bat  for  greater  cer- 


tointy  as  to  those  pleadings  Tsfen  'to  a  copy 
thereof  when  prodoeed,  the  plaintiff  may*  on 
a  motion  for  an  injunction,  read  the  wh<4e  of 
such  pleadings  from  a  copy  verified  by  affida- 
vit    Rawwn  v.  Samuel,  33U. 

19.  When  a  fund,  the  tiUe  to  which  is  litigmtod 
in  the  cause,  has  been  brought  into  court,  it  is 
contrary  to  the  practice  of  the  court  to  detor^ 
mine  the  question  of  titJe  upon  interiocotory 
application,  so  far  as  to  direct  that  the  interest 
of  the  fund  shall  be  paid  to  one  of  the  parties 
claiming  it,  until  further  order.  Nedhy  t.  iVe<{- 
hy,  367 

20.  A  plaintiff,  although  appointed  receiver  in 
the  cause,  cannot,  before  decree,  be  ordered, 
as  plaintiff,  to  produce  books  or  accounte  in  his 
potsessipn,  for  the  inspection  of  a  defendant 
Maundy,  Ame9,b^, 

A  party  in  poawanon,  for  the  inspection  cannot 
except  by  consent,  be  oompelled  to  produce 
them  for  inspection  elsewhere  than  before  an 
officer  of  the  court.    Ibid, 

21.  An  order  for  a  commission  to  examine  wit- 
,  retnmaiile  upon  a  day  subsequent  to 


which  publication  stonds  enlarged,  with  liberty 
to  apply  to  the  master  to  enlarge  publication, 
as  irregular.    Mttund  v.  AUUt,  503. 

22.  After  an  attochment  against  a  defendsnt  for 
want  of  his  answer  has  been  sealed,  he  can- 
not reier  the  bill  for  impertinence ;  and  if  the 
attochment  bears  date  on  the  same  day  aa  the 
order  of  reference  it  will  take  precedence  of 
the  order.    Petty  v.  Lonadalt,  545. 

Semble  also,  that  the  order  of  reference  will 
not  stand  unless  it  be  not  only  obtained  but 
served  before  the  date  of  the  attachment 
Ibid, 

23.  The  enrolment  of  a  decree  or  order  will  not 
be  stopped  by  an  appeal,  if  the  order  setting 
down  the  appeal  is  not  served  beiore  the  en- 
rolment is  made.    Dearman  v.  Wyek,  550. 

Se§  CONVBTAHCK.   RSSALB.  SaLB  UMDBa  DjBCaSB. 

PRECEPT. 

When  a  company  empowered  by  parliament  has 
given  notice  to  an  owner  of  land  to  treat  for 
the  purchase  of  a  part  of  it,  but  the  owner  and 
the  company  cannot  agree  upon  the  toras, 
and  the  company,  tlierefore,  iasnee  a  pre- 
cept to  the  sheriff  to  summon  a  jury  to  as- 
sess the  value,  the  part  of  the  land  which 
is  described  in  the  precept  as  being  that  of 
which  the  jury  are  to  assess  the  value,  must 
be  neither  less  nor  more  than  that  for  the  pur- 
chase of  which  the  owner  has  already  been  re- 
quired by  the  notice  to  treat  Stone  v.  Cflm- 
morcial  Railway  Company,  122. 

PROBATE. 

A  husband  and  wife,  who  were  British  sulijeets, 
and  were  domiciled  and  resideut  iu  Cngtand, 
but  were  jointly  entitled  to  a  sum  of  money 
secured  upon  mortgage  of  an  estate  in  the  Da- 
niah  island  of  St  Croix,  made  a  joint  will  ac- 
cording to  the  Danish  law,  bequeathing  all 
their  peisonal  estate,  and  afterwards  the  hus- 
band made  a  sole  will,  bequeathing  all  his  per- 
sonal ostate,  and  particularising,  amongst 
other  things,  money  due  on  mortgage  of  an 
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Mlate  in  8t.  Croix,  aod  the  wife  having  Mr- 
▼ired  him  also  made  a  aole  will  bequeathing 
all  her  peraonal  estate.  The  two  sole  wills 
were  pioved  in  England,  but  the  joint  will 
was  not.  It  appeared  in  evidence  that  for  the 
parpoaea  of  tnitiemifliion  the  Danish  law  con- 
■deia  money  doe  upon  mortgage  of  land  as 
penonal  estate:  Held,  that  the  conrt  ooold 
not  take  notice  of  the  joint  will,  and  that  the 
mortgage  money  passed  under  each  of  the  sole 
wills.    Price  ▼.  Dewkurat,  76. 

PRODUCTION. 
See  PaAcnoK,  14, 30. 

PROFITS. 
See  Trapk  (Paonrs  or.) 

PUBLICATION. 
See  Practicb,  21. 

PURCHASE  (COMPULSORY.) 
See  JimiCDicnoif ,  2.    Pucirr. 

PURCHASER. 
See  CoffTSTAMCB.    Rksaue. 

RAILWAY  ACTS. 

See  JuuBDicnoN,  2. 

REAL  ESTATE.  ' 

See  AuBNa. 

RECEIVER. 
See  Pkaotiob,  SO. 

RELATOR. 
See  Pmaoticb,  13. 

RELEASE 

Degree  of  weight  to  be  attached  to  deeds  of  re- 
lease executed  by  cetltit  que  trust  within  a 
few  days  of  their  respeetiTely' coming  of  age, 
when  such  releases  profess  to  proceed  upon  die 
examination  of  complicated  accounts.  Wed^ 
ierbmm  v.  Wedderbum,  41. 

RELIGIOUS  FAITH. 
See  JumiaoicTioify  4.  Education* 

REMAINDERMAN. 

Whether  a  doTisee  in  remainder  of  leaseholds, 
who  is  himself  the  executor  of  the  testator, 
could,  after  having  aeqoiesced  for  nearly  thirty 
years  iu  the  tenant  for  life's  receiving  the 
rents,  insist  that,  according  to  the  terms  of  the 
will,  the  property  ought  to  have  been  oonvert- 
«d  immediately  after  the  testator's  death, 
facre.    Pickering  v.  Pickering,  289. 

RENTS. 
See  AFromTiONiURT. 

REPAIRS. 
See  Lunatic,  1. 

RESALE. 

An  order  for  a  resale,  made  in  consequence  of 

Vol  IV.  55 


the  purchsser's  default  in  completing  his  pur- 
chase, should  not  discharge  him  from  his  pur- 
chase.   Harding  v.  Harding ,  514. 

RESIDUARY  LEGATEES. 
£See  Costs,  4. 

ROMAN  CATHOLIC  EDUCATION. 
See  JuisDxonoN,  4. 

ST.  CROIX. 

Nature  and  juripdiction  of  an  executor's  court  of 
dealing  in  St  Croix.    Price  v.  Dewhurett  76. 
See  PaoBATi. 

(SALE  UNDER  DECREE) 
See  Rbsalb.  Convbtanob. 

SALE  (POWER  OF.) 
See  TauBrBBs*  Rbobiptb,  Dibouabobs. 

SCOTLAND.    ' 
See  Suit  w  Scotland. 

SEPARATE  USE. 

1.  Discussion  of  the  validity  of  a  limitation  to 
the  separate  use  of  a  woman  who  is  single 
when  the  instrument  comes  into  operation. 
Nedby  v.  Nedhy,  367. 

3.  If  property  be  given  or  settled  to  the  separate 
use  of  a  woman  unmarried  when  the  settle* 
ment  or  gift  takes  effect,  and  she  be  prohibited 
against  anticipating  it,  it  will,  if  not  alienated 
by  her  when  discovert,  be  enjoyed  by  hef  as 
her  separate  estate,  during  any  coverture  or 
covertures  to  which  she  may  afterwards  be 
subject ;  and  she  will,  during  the  existence  of 
such  coverture  or  covertures,  be  unable  to  an- 
ticipate it.  Tullett  V.  Armstrong,  Sear" 
borough  V.  Barman,  377. 

3.  Personal  chattels  bequeathed  to  a  single 
woman  for  her  separate  use,  but  without  the 
intervention  of  any  trustee,  cannot  be  seized 
in  execution  by  a  judgment  creditor  of  an 
after  taken  husband.  Newlande  v.  Paynter, 
408. 

^  SERVICE. 

See  Pbacticb,  15,  22,  23. 

SET  OFF. 

I.,  being  indebted  to  bis  sister  C,  became  a 
bankrupt:  shortly  afterwards  C.  made  her 
will,  and  thereby  gave  certain  sums  to  her 
trustees  and  executors  as  pecuniary  provisions 
for  the  benefit  of  I.  in  a  form  apparently  in- 
tended to  exclude  the  claims  of  creditora  She 
never  proved  her  debt  against  the  bankrupt's 
estate,  and  died  before  he  obtained  his  certifi- 
cate. On  a  bilt  by  the  assignee  against  the 
executors  of  C.  for  payment  of  the  money  be- 
queathed for  the  use  of  the  bankrupt,  the  Lord 
Chancellor  held,  affirming  the  decree  of  the 
Master  of  the  Rolls,  that  the  executors  were 
not  entitled  to  set  off  the  amount  of  the  un- 
proved debt  against  the  demand  of  the  as- 
signee.    Cherry  v.  Boultbee,  442. 
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SETTLEMENT. 
See  CoTBNANT  TO  Skttlb.    Maintknanck. 

Power,  3. 

SETTLEMENT  (VOLUNTARY  AND  IM- 

PERFECT.) 

A  father,  being  seiaed  of  certain  freehold  proper 
ty,  and  being  poaseaaed  of  certain  East  India 
atock,  and  abarea  in  the  Globe  Inaaranoe 
Company,  by  a  deed  poll,  reciting  that,  with 
a  Yiew  of  making  aome  provision  for  Mrs.  C, 
one  of  his  married  daoghters,  fltod  her  hoaband 
and  children,  be  had  determined  to  convey,  aa- 
aign,  and  transfer  the  freehold  property,  atock, 
and  abarea  in  manner  after  atated,  and  that  he 
waa  about  to  transfer  the  stock  in  order  to  af- 
fect his  intention  thereinafter  declared  in  re- 
spect  of  the  same  stock,  proceeded  to  make 
known  that,  in  consideration  of  natural  love 
and  affection,  and  of  lOtf.,  he  releaaed  the  free- 
bold  property  to  hia  daughter'a  husband  (in 
whose  favor  he  had  executed  a  leaae  for  a 
year,)  to  hold  to  him  In  fee,  to  the  nae  of  hia 
(the  settlor's)  daughter  for  life,  remainder  to 
her  husband  for  life,  remainder  to  her  children 
as  tenants  in  common  in  fee.  And  he  further 
made  known  that,  for  aettNng  and  asanring 
the  stock  and  shares,  and  for  efiecting  his 
intention  in  that  behalf,  and  for  the  considera- 
tions before  expressed,  he  thereby  ^ranted,  bar- 
gained, sold,  and  assigned  the  stock  and  shares 
to  his  daughter,  her  executors,  &c.,  with  full 
power,  in  his  name  or  otherwiae,  either  per- 
sonally or  by  attorney,  to  recover  and  receive 
Buch  part  of  the  premiaea  aa  a  mere  aaaign- 
meut  would  not  enable  her  to  recover  or  re- 
ceive :  to  hold  to  her,  her  executors,  &c.  for  her 
separate  use  ;  and  in  case  her  husband  ahoold 
survive  her,  then  with  power  for  him  to  receive 
the  dividends  for  his  life,  and  after  the  death 
of  the  survivor  of  them,  then  for  the  benefit  of 
their  children  equally.  And  by  the  same  deed 
poll  the  settlor  directed  hia  real  and  peraonal 
repreaentative  to  make  and  execute  all  acts, 
conveyances,  transfers,  or  other  aasurances  for 
more  effectually  conveying,  transferring,  or 
otherwise  assuring  the  premises.  This  deed 
(aa  well  aa  the  leaae  for  a  year)  waa  aealed  and 
delivered  by  the  intestate  in  the  uaual  way, 
but  be  retained  it  in  his  poeseasion  until  his 
death,  which  happened  two  months  afterwards, 
and  it  was  then  found  in  a  cheat  belonging  to 
him,  enclosed  in  sn  envelope,  bearing  an  in- 
dorsement in  hia  handwriting  in  the  following 
words : — "  Papers  concerning  Mr.  and  Mrs. 
C.  and  their  children,  in  regard  to  there  being 
no  settlement  made  on  them  at  the  marriage. 
To  be  given  up  to  Mrs.  C.  at  my  death,  and 
immediately." 

The  existence  of  the  deeds  did  not  become 
known  to  the  daughter,  or  her  husband  or 
children,  till  after  the  intestate's  death. 

The  deed  poll  was  not  an  effectual  mode  of 
trenafer,  either  of  the  East  India  stock  or  of 
the  Globe  sbarea ;  but  Mra.  C.  after  the  intea- 
tate's  death,  having  taken  out  administration 
to  his  estate,  transferred  the  stock  and  shares 
into  the  names  of  her  husband  and  heraelf. 

A  bill  having  been  filed  by  one  of  the  co-  | 


heirasBce  and  next  of  kin  of  the  intestate,  pray- 
ing that  the  deeda  might  be  declared  void  nod 
delivered  op,  and  praying  a  declaration  tbnt 
the  atock  and  abarea  formed  part  of  the  intaa- 
tate*a  personal  estate,  or,  if  the  conveyance 
should  be  held  good,  then  that  the  freehold 
property  might  be  brought  into  hotchpot : 

The  court  declined  to  decide  the  qnestion  of 
the  validity  of  the  deed  ma  to  the  freehold  pro- 
party,  or  the  qneation  of  hotchpot,  aa  the  for- 
mer was  a  queation  at  law,  and  the  latter  de- 
pended on  the  former,  and,  further,  coold  be 
properly  determined  only  in  another  auit,  which 
waa  pending,  for  the  adminiatration  of  the  in- 
testate'a  estate :  but  the  court 

Held,  aa  to  the  East  India  atock  and  the 
Globe  abarea,  that  the  deed  poll  waa  inopera- 
tive ;  and  it  declared  that  the  atock  and  aharea 
formed  part  of  the  intestate'a  peraonal  eatate. 
Dillon  V.  C  Of  pin,  647. 

feOLICITOR. 
See  Taxation.  OF  Coara.    Libn,  1,  2. 

SPECIFIC  LEGACY. 
See  Lbcact. 

SPECinC  PERFORMANCE. 

1.  Decree  for  the  execution  of  a  lease  to  the 
plaint ifia,  according  to  the  terma  of  an  agree- 
ment entered  into  between  the  two  defend- 
ants ;  it  appearlnfir  that  one  of  the  defendants 
who  resisted  the  decree  and  claimed  the  bene- 
fit of  the  agreement  forhimaelf,  acted  aa  agent 
of  the  plaintiA  in  negotiating  the  leaae  from 
his  co-defendant,  ao  that  hia  own  intention  was 
immaterial:  and  the  court  being  aatiafied, 
moreover,  upon  the  evidence,  that  the  real  ob- 
ject and  understanding  of  the  contracting  par- 
ties waa  an  agreement  for  a  lease  for  the  bene- 
fit of  the  plaintifia.     Taylor  v.  Sabmon,  134. 

2.  To  a  common  bill  for  the  apecifie  performaDce 
of  a  contract  of  sale,  the  parties  to  the  con- 
tract are  the  only  proper  parties.  Wood  v. 
White,  460. 

STATUTES,  (CONSTRUCTION  OF.) 

1.  6  Ann-  c  18.  The  court  haa  no  power  to  or- 
der a  remainderman  expectant  upon  the  deter 
minatton  of  an  eatate  pur  outer  vie  to  pay  to 
the  tenant  pur  outer  vie  the  expenaeo  of  pro- 
ducing the  r.e»tui  que  vie  under  the  act.  6 
Ann.  c.  18.    In  re  toaac,  11. 

2.  5  &  6  W.  4.  c.  76. 

See  JuftiSDiCTiON,  1. 

3.  1  Jt  2  Vict  c.  110,  a.  14w  A  jadge  of  the 
Court  of  Chancery  ia  not  a  judge  of  one  of  the 
Superior  Courta  at  Weatminater,  within  the 
meaning  of  the  fourteenth  aectiou  of  the  1  & 
2  Vict  c.  110.    MiUe  v.  PreeUnd,  431. 

4.  4  &  5  W.  4.  c.  22. 

See  ArroRTioNiuMT. 

STATUTE  OF  LIMITATIONS. 

See  LiMiTATioNa  (Statdts  or.) 

STAY  OF  PROCEEDINGS. 

See  Surr  m  Scotland. 
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STOCK,  LEGACY  OF. 

See  Lboact. 

SUIT  IN  SCOTLAND. 

Flaintift  who  had  obtained  in  tbii  coait  a  de- 
cree for  an  aocount  against  three  defendante, 
two  of  whom  resided  in  Scotland,  and  all  of 
whom  bad  real  property  there,  brought  actioni 
in  Scotland  against  the  same  defendants  for 
tho  same  demand ;  and  they  obtained  leaYo 
%om  thn  conrt  to  proeecate  the  Scotch  actions 
■o  Atf  as  sboald  be  necessary  for  the  purpose  of 
obtaining  each  security  as  it  is  in  the  pow- 
er of  the  Scotch  Court  to  give  for  the  amount 
wbich»  upon  taking  the  accounts  directed  by 
the  decree,  should  ultimately  be  found  due  to 
the  plaintifi.  Wedderlmm  ▼.  Wedderbum, 
5d5. 

SUPPLEMENTAL  BILL  (LEAVE  TO 

FILE.) 
See  PaAcricB,  3. 

SURVIVOR  AND  SURVIVING. 
See  Will  (CoNsrRucrioec  or,)  4. 

TAXATION  OF  COSTS. 

If  an  «rder  for  taxation  of  costs  is  obtained  of 
conns  in  a  ci^  in  which  it  ought  to  have 
been  obtained  upon  special  application,  it  will 
be  discharged.    Harrie  ▼.  Start,  261. 

TENANT  FOR  LIFE. 
See  CoNTBanoN.    Lxasbholds. 

TIMBER. 

See  TiTHBB. 

TITHES. 

Trees  of  the  growth  of  twenty  yean  or  upwards, 
•pning  from  the  roots  or  stools  of  old  trees  for- 
nerly  cnt  down,  are  within  the  exemption  of 
the  45  Edw.  3,  c.  3,  and  are  not  titheable. 
LixvH  Y.  Pryee,  600. 

TITLE  (CONCEALMENT  OF.) 

A  paity  claiming  a  title  in  himself,  but  prtTy  to 
the  fact  of  another  dealing  with  the  property 
SB  hb  own,  will  not,  in  equity,  be  permitted  to 
ttnrt  his  own  title  against  a  title  created  by 
that  other,  although  he  deriyes  no  benefit  from 
tbe  traosaction.    NiekoUon  ▼.  Hooper,  179. 

TITLE  (GOOD  IN  EQUITY.) 
^ee  Amionmbnt  (EaurrABLi.) 

TRADE  (PROFITS  OF.) 

Diffieolties  of  enforcing  in  chancery  a  eeetui 

fne  trtuCe  right  (however  clear)  to  participate 

in  profits  of  a  trade  carried  on  in  part  with  the 

trait  fund.     Wedderbum  ▼.  Wedderburn,  41. 

See  Pabtnbbs,  I   % 


TRIAL  AT  LAW. 

Where  upon  an  interlocutory  application,  an  is- 
sue has  been  directed  to  try  a  question  of  fact, 
upon  which  the  title  of  the  parties  depends, 
and  a  verdict  has  been  found  in  favor  of  one 
party,  which  the  court,  on  a  motion  for  a  new 
trial,  refuses  to  disturb,  the  other  psYty  may, , 
notwithstanding,  proceed  with  the  cause,  and 
go  into  evidence  in  support  of  bis  case  in  op- 
position to  the  finding  of  the  jury :  and,  if,  at 
the  hearing,  his  evidence  is  sofiicieot  to  raise 
a  reasonable  doubt  of  the  correctness  of  the 
verdict,  the  same  question  will  be  sent  to  an- 
other jury.  But  the  inconveniences  of  this 
coune  are  so  great  that  the  court  will  be 
strongly  inclined,  when  It  grants  such  an  in- 
terlocutory issue,  to  require  from  both  parties 
aa  undertaking  to  be  bound  by  the  result. 
Anedflly,  Anedell,  Gompertz  v.  Anedell,  449. 

See  Injunction  (Spbcial.)    Patent  Right,  1, 3. 

TRUSTS. 

Persons  who  had  obtained  possession  of  mortgage 
money,  under  color  of  being  personal  repre- 
sentatives constituted  by  a  joint  will  of  hus- 
band and  wife,  and  beneficially  interested  in 
part  under  that  will,  and  with  the  assistance 
of  an  executor's  court  of  dealing  in  St.  Croix, 
which  appeared  to  have  had,  m  fact,  under 
the  circumstances  of  the  case,  no  jurisdiction, 
held  to  be  trustees  of  the  money  for  the  per- 
sonal representatives  of  the  husband  and  wife, 
who  claimed  under  their  respective  sole  wills. 
Price  V.  Dewhuret,  76. 

See  TausTBBs'  Rbobiftb,  Diocbaeobb. 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

1.  Between  eeetui  que  truet  and  trustee,  no  lapse 
of  time  will  preclude  the  account  from  the 
commencement  of  the  trust,  in  a  case  in  which 
the  relation  of  trustee  and  eeetui  que  truet 
continues,  the  transactions  between  them  are 
not  closed,  and  the  delay  of  the  claim  is  attri- 
butable to  the  trustee  not  having  given  to  his 
eeetui  que  truet  that  information  to  which  he 
was  entitled,  and  accounted  with  him  in  such 
manner  as  he  ought  Wedderbum  v.  Wed- 
derburn,  41. 

9.  A  testator  bequeathed  a  sum  of  long  annu- 
ities to  trustees,  upon  trust  for  his  daughter 
for  life,  for  her  separate  use,  and,  after  her 
death,  upon  trust  for  such  persons  as  she  should 
by  will  appoint  One  of  the  trustees  purchas- 
ed of  the  daughter  and  htr  husband  the  abso- 
lute interest  in  the  long  annuities,  and  took  an 
assignment  to  himself  of  the  daughter's  life  in- 
terest in  them,  accompanied  by  what  -purport- 
ed to  be  an  execution,  by  the  same  instrument, 
of  her  testamentary  power  over  the  revendon, 
with  a  covenant  by  the  daughter  and  her  hus- 
band for  quiet  enjoyment,  and  for  further  as- 
surance. It  was  alleged  that  the  price  paid 
was  inadequate :  Held  that,  independently  of 
any  question  of  inadequacy  of  price,  the  traas- 
action  could  not  stand ;  and,  upon  the  daugh- 
ter*s  offer,  after  her  husband's  death,  to  repay 


718 


INDEX. 


the  consideration  money,  with  iterest,  the  deed 
was  set  aside.    Scott  ▼.  DavU,  87.   ' 
i^ee  CoifsiONM.    Dbtisk.    Patmciit  into 

COORT,  2.      SSPAKATK  USE,  3. 

TRUSTEKS'   RECEIPTS,   DISCHARGES. 

1.  A  testamentary  ebar^  of  real  estates  with 
the  payment  of  debts  grenerally,  aathorixes  a 
trustee  to  whom,  after  imposing  the  charge, 
the  testator  has  devised  ttie  estates  npoo  trust 
for  other  persons,  to  sell  or  mortfj^afre  the  es- 
tates chargped,  and  exempts  the  purchaser  or 
niortgsj^  from  liability  to  see  to  the  applica- 
tion of  the  purchase  or  mortgage  money.  Ball 
y.  HarriSt  264. 

2.  A  testator  deyised  his  real  estate,  charged 
with  the  payment  of  his  debts  and  lej^actes,  to 
his  eldest  son,  in  fee,  and  appointed  him  execo- 
tor.  Nine  years  after  the  testator's  death,  the 
devisee,  being  then  in  posseosion,  mortgaged 
the  e«tate,  and  covenanted  against  all  incum- 
brances except  the  legacies.  In  a  suit  subse* 
quently  instituted  by  one  of  the  legatees  for 
payment  of  his  legacy,  the  eDtate  was  sold,  and 
the  proceeds  proved  insufficient  to  satisfy  the 
testator's  unpaid  debts  and  legacies,  together 
with  the  mortgage  money.  Held,  that  the 
mortgagee's  title  was  complete,  subject  only 
to  the  amount  of  the  legacies,  and  therefore, 
that  afti*r  reserving  the  amount  of  the  legacies, 
the  mortgagee  was  entitled  to  the  residue  of 
the  fund  as  a  security  for  his  debt,>aud  that 
the  amount  so  reserved  was  assets  of  the  tes- 
tator nnad ministered,  and  was  therefore  to  be 
applied,  first,  in  satisfaction  of  biis  debts,  and 
then,  80  far  as  it  would  extend,  in  payment  of 
his  legacies.    Eland  v.  Eland,  420. 

3.  The  rule  relieving  a  purchaser  from  seeing 
to  the  application  of  his  purchase  money, 
where  there  is  a  general  charge  of  debts  and 
legacies,  has  reference  to  the  state  of  things  at 
the  death  of  the  testator ;  and  if  the  debts  are 
afterwards  paid,  leaving  the  legacies  charged 
that  circumstance  cannot  vary  tht  rule.    Jbid. 

UNDUE  INFLUENCE. 
See  AouiBMKiiT  (skt  Aside.) 

VENDOR  AND  PURCHASER. 

See  Specific  PBaroaiiAMCB,  2.    Cohvbtangb. 

RssAJJi.    Sale  under  Deoeee. 

VOLUNTARY  SETTLEMENT. 
See  Settlement  (Voluntary  and  Impeefsct.) 

WILL  (JOINT.) 
See  Peobatb. 

WILL  (CONSTRUCTION  OF.) 

1.  The  wife  of  F.  ShnUleworth  was  the  only 
child  of  a  person  who  was  entitled  to  certain 
shares  in  the  Nottingham  canal,  which,  npoo 
that  person's  death,  were  transferred  into  the 
names^of  «*  F.  Shottleworth  and  wife"~the 
wife  having  been  her  father's  administratrix. 
F.  S.  was  ever  afterwards,  until  his  death, 
treated  by  the  canal  company  as  proprietor  of 
the  shares,  and  received  the  dividends  upon 
them,  and   was  elected  lo  be  and  acted  as 


a  member  of  a  committee  which,  by  the 
company's  act  of  pariiament,  was  required  to 
consist  of  proprietoiB  of  two  or  more  shares. 
F.  S.,  by  his  will,  bequeathed  what  he  called 
"  all  my  shares  in  the  Nottingham  canal  navi> 
gation,"  and  all  other  his  penonai  estafe,  to 
trustees,  in  trust  for  his  wife  for  life;  and 
after  death,  if  he  should  leave  no  issue  (which 
happened,)  in  trust  to  pay  and  apply  the  same 
equally  between  all  and  every  his  brotheri  aa3 
sisters,  their  reepeetive  exeeutqjre,  adminitire- 
tors,  and  aseigne,  aheolutely  and  for  tter. 
The  testator  had  no  canal  shares  at  ail  nnles 
those  so  transferred  into  the  names  of  himself 
and  his  wife  could  be  considered  his.  Two  of 
his  brothers  and  a  sister,  who  were  all  liriiig 
when  he  made  his  will,  died  in  his  lifetime. 

Held,  first,  that  the  words  of  the  will  amoant- 
ed  to  a  bequest  of  the  particular  shares  before 
mentioned,  and  that  the  widow  was  boaod  to 
elect. 

Held,  also,  that  the  representatives  of  the 
brothers  and  sister  who  died  in  the  testator's 
lifetime  were  not  entitled  to  any  share  of  his 
personal  estate  under  his  will,  bat  that  the 
whole  vested  in  the  brothers  and  sisters  who 
survived  hiiu.  Shuttleworth  v.  Greaves,  35 
2.  A  testator  gave  his  real  and' personal  estate 
upon  trust,  after  payment  of  his  debts  and 
funeral  and  teatameutary  expenses,  and  the 
costs  and  charges  attending  ^he  ezecatiou  of 
his  will,  to  pay  out  of  the  annual  produce,  cer- 
tain annuities  to  his  three  children  for  their 
lives,  requesting  that  the  surplus  of  the  anuoai 
income  might  be  applied  in  accumulatioo  of 
the  capital  of  his  property  for  the  benefit  of  his 
grandchildren  ;  and  that  at  the  death  of  the 
survivor  of  his  children,  the  trustees  should  con- 
vert all  his  property  into  money,  and  divide 
the  same,  after  deducting  the  expenses  of  per- 
forming his  will,  among  all  his  grandchildren 
living  at  his  decease ;  and  in  case  any  of  bis 
grandchildren  should  die  before  their  shares 
should  become  payable  by  virtue  of  his  will. 
leaving  issue,  such  issue  should  be  entitled  to 
the  share  which  their  parent  would  have  beoo 
entitled  to  if  then  living ;  but  in  case  of  the 
death  of  any  of  his  said  grandchildren  withoat 
leaving  issue,  and  before  becoming  entitled  to 
receive  their  respective  shares,  the  tesUtor 
then  gave  the  shares  of  such  deceased  grand- 
children «qnally  among  his  surviving  graod- 
children,  to  be  paid  at  the  same  time  and  in 
the  same  manner  as  before  mentioned  touch- 
ingthe  original  shares  of  his  grandchildren. 

The  tesUtor  left  his  three  children,  and  aho 
ten  grandchildren,  surviving  him.  A  suit  was 
afterwards  instituted  for  the  admioistratioa  of 
the  esUie,  in  which  the  aunnal  income  wtf 
paid  into  court  and  accumulated  duriog  the 
lives  of  the  annaitanta.  At  the  death  of  the 
last  surviving  annuitant,  which  took  plac^ 
about  thirty  years  after  his  death,  only  five  of 
the  grandchildren  were  living;  but  two  of 
those  who  were  dead  had  issue  living,  and  the 
remaining  three  were  dead  without  issue.  U 
was  held,  that  the  issue  of  the  two  deceased 
grandchildren  were  entitled,  not  only  to  the 
original  sliares  of  their  respective  parents  hui 
also  to  the  iulerests  which  such  parents,  if '■'* 
ing,  would  have  taken  in  the  sljures  of  thotje 
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mndchfldren  who  were  dead  without  iBBae. 
Evre  T.  MartdeUf  231. 

3.  Where  leaaehold  or  other  perishable  property 
10  inoloded  in  a  gift  of  all  the  teetatoi^s  eetate 
and  efiecte  to  one  person  for  life,  with  remain- 
der  over  after  his  deOease}  the  property  is  not  to 
be  conyerted  into  money  at  the  testator's  death, 
if  the  will  contains  indications  of  an  intention 
that  the  tenant  for  life  should  enjoy  the  pro- 

'  perty  in  its  existing  state.  Pickering  ▼.  PieiS;- 
ering^fid9. 

4.  A  teetator,  after  dispoeing  of  certain  property, 
gave  to  his  wife,  for  her  life  only,  all  his  re- 
maining estates,  and  then  proceeded  in  the  fol- 
lowing words: — "As  also  I  leave,  give,  and 
beqneath  to  my  said  dear  wife  all  my  capital 
in  trade,  with  the  three  quarters  of  the  profits 
arising  therefrom,  for  her  life  ;  but  noYerthe- 
lees  in  trusty  at  her  death,  for  my  then  survi- 
ving children,  share  and  share  alike  ;  indepen- 
dent of  the  rental  of  my  said  estates,  which  I 
give  and  bequeath  to  my  surviving  female 
children,  to  be  paid  to  them  as  follows,  by  my 
executor  J.  C.  W.  or  his  heirs  or  assigns,"  &c. 


The  testator  then,  after  directing  his  executor 
to  pay  such  rents  at  certain  particular  times, 
proceeded  thus : — **  On  the  decease  of  any  of 
the  children,  should  they  die  without  issue  law- 
fully begotten,  that  share  to  fall  to  the  rest, 
and  so  on  to  the  last  female  child  ;  but  should 
they  marry  and  have  children,  then  their  share 
to  go  to  the  said  child  or  children,  and  from 
the  last  female  child  to  the  males  of  my  body 
lawfully  begotten,  with  the  same  restrictions 
as  before  expressed,  and  to  the  heirs  and  as- 
signs of  the  last  of  them.  But  be  it  remem- 
bered, that  my  daughter  Mrs.  Eliza  J.  is  ex- 
empt  from  any  benefit  arising  from  this  will, 
the  said  Mrs.  J.  having  had  her  share  of  my 
property  at  her  marriage." 

One  of  the  daughters  having  survived  the 
testator,  married,  and  afterwards  died,  in  the 
lifetime  of  his  widow,  leaving  children.  Held, 
that  such  children  did  not  become  entitled  to 
their  mother's  share.  Wordsioorth  v.  Wood, 
641. 

See  Dbvisk,  1,  3.    Power,  2. 
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Daring  the  sittings  after  Trinity  term,  1841,  Rich^ard  Godson,  Esquire,  of 
Lincoln's  Inn,  TVilliam  Whateley,  and  Matthew  Talbot  Baines,  Es- 
quires, and  the  Honorable  James  Stuart  Wortley,  of  the  Inner  Temple, 
and  Henry  Lonolands,  Sutton  Sharpe,  Charles  James  Knowles, 
Charles  Austin,  and  Alexander  James  Edmund  Cockburn,  Esquires, 
of  the  Middle  Temple,  were  appointed  counsel  to  Her  Majesty. 
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REPORTS  OF  CASES 


AAOUXD   AMD   DKTXUIINBD  Uf 


THE    HIGH    COURT    OF    CHANCERY. 


Between  The  Attorney  General,  at  the  relation  of  the  Mayor,  Aldermeni 
and  Burgesses  of  the  Borough  of  Leeds,  in  the  County  of  York,  Infor* 
mant,  and  the  said  Mayor,  Aldermen,  and  Burgesses,  Plaintiffs ;  and  John 
Wilson,  since  deceased,  William  Beckett,  John  Blayds,  John  Gott, 
Thomas  Tennant,  John  Hey,  since  deceased,  Griffith  Wright, 
Henry  Hall,  Christopher  Beckett,  Richard  Bramlby,  Thomas 
Charlesworth,  William  Williams  Brown,  Edward  Cookson, 
John  Holroyd,  James  Fawcett,  George  Hirst,  Benjamin  Halle- 
well,  and  Richard  Bassett  Wilson,  Defendants. 

By  original  and  amended  information  and  bill,  and  information  and  bUl 

of  revivor, 

1R40:  December  11, 12, 17. 

A  corporation  may  institute  a  init  for  setting  aside  transactions  frandnlent  against  it,  although 
carried  into  effect  in  its  name  by  members  of  the  governing  body ;  and  that  right  is  not  affected 
by  the  Attorney  General  having  also  power  to  call  in  question  such  transactions. 

The  members  of  the  governing  body  are  the  agents  of  a  corporation  ;  and  if  they  exercise  their 
foDctions  for  the  purpose  of  injuring  its  interests  and  alienating  its  property,  they  are  personally 
liable  for  any  loss  occasioned  thereby. 

Where  a  liability  arises  from  the  wrongful  act  of  several  parties,  each  is  liable  for  all  the  conse- 
qaences,  and  there  is  no  contribution  between  them,  and  each  case  is  distinct,  depending  upon 
the  evidence  against  each  party. 

Certain  members  of  the  governing  body  of  the  corporation  of  Leeds,  immediately  after  the  passing 
of  the  municipal  corporation  act,  procured  funds  belonging  to  the  corporation  to  be  applied  by 
the  tmstees  in  whom  they  were  vested,  to  purposes  not  warranted  by  the  act  An  information 
and  bill,  in  which  the  corporation  were  the  relators  and  plaintifis,  was  filed  for  the  purpose  of 
making  five  lodividnals,  ont  of  the  several  members  concerned  in  the  transaction,  and  the  trustees, 
perwnally  liable  to  make  good  the  funds.  Held,  that  the  snit  was  properly  framed  for  that  pur- 
pose ;  and  a  decree  was  made  accordingly ;  and  held  that  the  other  memben  concerned  in  the 
transaction  were  not  necessary  parties. 

By  letters  patent  of  King  Charles  ttie  Second,  it  was  declared  that  the 
town  and  parish  of  Leeds  should  be  a  borough,  and  that  the  inhabi- 
tants of  the  town  and  "parish,  and  their  successois  for  ever  thereafter,    [*2} 
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should  be  incorporated  by  the  name  of  mayor,  aldermen,  and  burges9es  of 
the  borough  of  Leeds,  in  the  county  of  York ;  and  that  a  mayor,  twelve  al- 
dermen, and  twenty-four  assistants  should  be  chosen  out  of  the  inhabitants, 
in  manner  in  the  letters  patent  mentioned.  The  aldermen  and  assistants 
were  to  be  called  the  common  council  of  the  borough,  and  were  to  aid,  coun- 
sel, and  assist  the  mayor  in  the  well  ruling  and  governing  the  borough,  and 
in  all  disposals  of  lands,  tenements,  and  profits  to  the  same  belonging,  andia 
all  matters  and  things  appertaining  or  belonging  thereto,  for  the  belter  ad- 
vantage, promotion,  mainlenance,  and  benefit  of  the  borough  :  the  mayor,  al- 
dermen, and  assistants  were  to  have  the  government  of  all  the  real  and  per- 
sonal property  of  the  corporation,  and  power  to  dispose  thereof  as  they  should 
tdeem  most  beneficial  for  the  good  rule  and  government  of  the  borough  ;  and 
they  were  to  have  power  to  make  bye-laws,  and  to  impose  and  levy  fines  in 
certain  cases*  in  the  letters  patent  mentioned,  to  the  use  of  the  mayor,  alder- 
men, and  burgesses  of  the  borough  ;  and  power  to  impose  upon  any  persons 
refusing  to  take  upon  themselves  the  charge  and  execution  of  the  offices  of 
mayor,  aldermen,  or  assistants  when  elected  thereto,  such  fines  as  they  should 
think  reasonable  to  be  levied  to  the  use  of  the  mayor,  aldermen,  and  bur- 
gesses. 
[*3]  ^The*  revenue  of  the  corporation  arose  principally  from  fines  imposed 
under  the  authority  of  the  letters  patent,  or  under  the  bye-laws  of  the 
corporation ;  and  on  the  30th  of  May,  1835,  its  whole  existing  property  had 
be^  derived  from  the  accumulations  of  this  revenue,.and  consisted  of  a  sum 
of  6500/.  consols,  standing  in  the  names  of  Edward  Markland  and  the  de- 
fendants Christopher  Beckett  and  John  Wilson,  as  trustees  for  the  corpora- 
tion, and  also  of  a  sum  of  500/.  secured  on  the  tolls  of  the  Leeds  and  Wake- 
field road,  and  of  certain  other  property  of  very  small  amount. 

On  the  22d  of  May,  1835,  notice  was  given  in  the  House  of  Commons  of 
the  intention  of  the  government  to  introduce  a  bill  to  provide  for  the  regula- 
tion of  municipal  corporations  in  England  and  Wales :  and  on  the  30lh  of 
May,  a  court  of  the  mayor,  aldermen,  and  assistants  of  the  corporation  was 
*held,  at  which  were  present,  besides  other  members,  the  defendant  Wright, 
who  was  the  mayor,  the  defendant  Christopher  Beckett,  who  was  one  of  the 
aldermen,  and  was  also  the  treasurer  of  the  corporation,  the  defendants  Rail 
and  Bramley,  who  were  two  others  of  the  aldermen,  and  the  defendant 
Charlesworth,  who  was  one  of  the  assistants  of  the  corporation  ;  and  at  this 
court  the  following  resolution  was  passed : — 

''Resolved  unanimously,  that  the  sum  of  6500/.  three  per  cent,  consols, 
and  the  sum  of  600/.,  secured  on  the  tolls  of  the  Leeds  and  Wakefield  road, 
and  the  securities  for  the  same,  being  the  property  of  this  corporation,  be  ab- 
solutely transferred  and  alienated  to  John  Wilson,  Esq.,  of  Seacroft,  William 
Beckett,  Esq.,  of  Leeds,  and  John  Blayds,  Esq.,  of  Oulton,  so  as  thereby  to 
vest  the  same  in  those  gentlemen,  and  divest  this  corporation  of  all  poirer 
and  control  over  the  same.** 
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*0n  the  same  day  in  pursuance  of  this  resolution,  an  indenture,  ex-  [*4] 
pressed  to  be  made  between  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Leeds,  of  the  one  part,  and  John  Wilson,  William  Beckett,  and 
Blayds,  of  the  other  part,  was  executed  under  the  common^'seal  of  the  corpo* 
ration,  by  which  the  6500/.  consols,  and  the  600/.  secured  on  the  road  tolls, 
were  expressed  to  be  assigned  to  John  Wilson,  William  Beckett,  and  Blayds, 
for  their  absolute  use  and  benefit. 

A  deed  poll  of  the  same  date  and  to  the  same  effect  was  also  executed  un- 
der the  common  seal  of  the  corporation. 

No  transfer  of  the  consols  in  the  books  of  the  Bank  of  England  was  made 
until  the  17th  of  July,  as  after  stated. 

On  the  1st  of  June,  Messrs.  Nicholson  and  Barr,  the  solicitors  of  the  corpora- 
tion, wrote  a  letter  to  John  Wilson,  William  Beckett,  and  Blayds,  informing 
them  that  these  sums  had  been  assigned  to  them  by  the  corporation. 

On  the  6th  of  June,  leave  was  given,  in  the  House  of  Commons,  to  bring 
in  a  bill  to  provide  for  the  regulation  of  municipal  corporations  in  England 
aod  Wales ;  and  on  the  12th  of  June,  a  court  of  the  mayor,  aldermen, 
and  assistants  was  held,  at  which  the  following  resolution  was  passed  : — 
'*  Resolved,  that  this  court  views  with  alarm  the  sweeping  measure  of  corpo- 
ntion  reform,  introduced  into  the  House  of  Commons  by  Lord  John  Russell, 
as  calculated  to  throw  municipal  government  into  the  hands  of  polilical  par- 
tisans and  religious  sectaries,  opposed  to  the  best  and  most  sacred  mstitutions 
of  the  country." 

*In  the  middle  of  the  month  of  June,  Barr  prepared  and  laid  before  [*6] 
counsel,  in  the  names  of  Nicholson  and  Barr,  three  cases  for  opinion, 
which  were  all  expressed  in  the  same  words,  and  stated  that  the  corporation 
of  Leeds  were  then  in  possession  of  funds  to  a  considerable  amount,  arising 
from  various  fines  and  sums  of  money  imposed  and  levied  on  their  own 
members  and  others  elected  to  fill  offices  in  the  corporation  who  had  declined 
to  act  therein,  and  from  fees  payable  by  each  officer  on  his  election  to  office, 
for  the  uses  and  purposes  of  the  corporation  ;  that  the  corporation  had  no 
other  corporate  property ;  and  that  they  were  about  to  take  into  consideratiou 
tbe  propriety  of  applying  the  funds  in  their  possession  for  such  purposes  aa 
might  appear  to  them  desirable  when  duly  convened  to  take  the  matter  into 
consideration  ;  and  the  opinion  of  counsel  was  sought  whether  or  not  the 
then  present  corporation  of  Leeds  bad  full  and  absolute  power  to  dispose  of 
all  their  corporation  funds  raised  in  the  manner  before  mentioned,  without 
being  in  any  respect  subject  to  claims  thereafter  to  be  made  by  the  then  new 
intended  corporate  body  or  otherwise,  and  whether  or  not  such  appropriation 
could  be  better  and  more  safely  made  before  or  after  the  passing  of  the  mu- 
mcipal  corporation  bill  into  a  law. 

It  appeared  that  Barr  received  his  instructions  for  preparing  the  cases 
^m  Nicholson,  who  was  the  town  clerk  of  the  corporation,  and  who  was 
in  constant  communication  with  the  corporation  as  a  body,  and  with  its  in- 
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dividual  members,  on  the  subject  of  the  cases,  while  they  were  in  prepara- 
tioQ ;  and  that  Barr  had  several  communication^  with  the  defendants  Wright, 

C.  Beckett,  and  Hall  on  the  same  subject. 
[*6]        *0n  the  4th  of  July  the  following  memorial  was  addressed  to  John 

Wilson,  William  Beckett,  and  Blayds  and  was  signed  by  the  defen- 
dant Wright,  the  mayor,  and  nineteen  members  of  the  common  council,  in- 
cluding the  defendants  Hall,  Christopher  Beckett,  Bramley,  and  Charles- 
worth. 

"  Leeds,  Mh  My,  1835. 

«  We  whose  names  are  hereunto  subscribed,  being  severally  members  of 

the  corporation  of  the  borough  of  Leeds,  do  request  that  you  will  be  pleased 

to  appropriate  the  funds  lately  transferred  to  you  by  the  corporation  to  the 

following  purposes,  at  such  times  as  you  may  think  proper. 

I'o  the  Recorder,  as  a  gratuity  for  his  past  services       .      £525  money. 

H'o  the  Deputy  Recorder 105     do. 

To  the  infirmary 760  3  per  cents. 

To  the  house  of  recovery     ; 500      do. 

To  the  public  dispensary      ......        250      do. 

Towards  the  subscription  for  the  erection  and  endow- 
ment of  a  new  church  at  the  west  end  of  the  town         1000      do. 

To  improve  the  stipend  of  the  officiating  clergyman  at      1000      do. 
St  Mary's 1000      do. 

To  do.  Christ's  church 1000      do." 

In  the  middle  of  the  month  of  July,  a  fourth  case  was,  by  the  direction 
of  the  defendants  Wright,  C.  Beckett,  and  Hall,  submitted  to  counsel  by 
Messrs.  Nicholson  and  Barr,  and  was  as  follows : — 

"  The  corporation  of  the  borough  of  Leeds,  being  possessed  of  the  snm 
of  65002.  consols,  and  5002.  secured  on  mortgage  of  the  tolls  of  the 
[*7]  Leeds  and  Wakefield  *road  met,  on  the  30th  of  May  last,  to  determine 
on  the  best  mode  of  disposing  of  the  property,  so  as  to  prevent  the  same 
passing  into  the  hands  of  the  town  council  under  the  proposed  municipal 
corporation  reform  bill,  and  adopted  the  following  resolution."  [The  case 
then  stated  the  resolution,  and  the  indenture  and  deed  poll  of  the  30th  of 
May,  and  proceeded.]  "  The  intention  of  the  corporation  certainly  was,  at 
the  time  of  passing  the  above  resolution,  that  their  money  should  be  applied 
to  some  public  purposes  \  and  had  they  not  thought  it  necessary  that  imroe^ 
diate  transfer  and  alienation  should  be  mtide,  they  would,  no  doubt,  have  do* 
termined  the  [^)ecific  purposes  of  appropriation,  and  the  transfer  would  have 
been  prepared  accordingly ;  but,  on  the  spur  of  the  moment,  it  was  thought 
that  Messrs.  Wilson  &,  Co.  might  be  safely  intrusted  with  the  absolute  con- 
trol over  the  property,  and  that  they  would  attend  to  any  suggestion  the 
corporation  might  afterwards  make  to  them  on  the  subject  of  the  disposition. 
The  corporation  have  since  addressed  a  memorial  to  Messrs.  Wilson,  Beckett, 
and  BlaydSy  requesting  them  to  appropriate  the  money  as  follows."    [Here, 
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followed  the  objects  of  the  appropriation  as  mentioned  in  the  memorial.} 
"  It  has  been  since  doubted  whether  the  above  resolution  and  assignments 
are  sufficient  to  carry  into  full  effect  the  intention  of  the  corporation,  especi* 
ally  since  it  has  been  ascertained  thai  a  clause  has  been  introduced  into  the 
municipal  corporation  bill  to  prevent  the  alienation  of  corporate  property, 
which  will  probably  have  a  retrospective  effect.  You  are  therefore  requested 
to  advise  on  the  legality  and  sufficiency  of  the  measure  already  adopted  by 
the  new  corporation :  whether  any  thing  further  can  now  be  done  to  prevent 
the  property  being  subject  to  the  provisions  of  the  municipal  reform  bill ; 
and  should  you  advise  auy  further  deed  or  instrument  to  be  executed 
by  the  'corporation,  or  Messrs.  Wilson,  Beckett,  and  Blayds^  you  will  [^] 
be  pleased  to  state  the  nature  and  intended  operation,  and  to  prepare  a 
draft  of  the  same." 

On  the  17th  of  July,  and  after  the  opinion  of  counsel  on  the  last  mention- 
ed case  had  been  obtained,  Messrs.  Glyn  &  Co.,  under  a  power  of  attorney 
from  Markland,  C.  Beckett,  and  John  Wilson,  transferred  the  6500/.  consols 
into  the  names  of  John  WilsoUi  William  Beckett,  and  Blayds  in  the  books  of 
the  Bank  of  England. 

On  the  9th  of  September,  1836,  the  municipal  corporation  reform  act  re- 
ceived the  royal  assent. 

In  the  month  of  November,  Messrs.  Nicholson  and  Barr,  having  received 

final  instructions  from  certain  members  of  the  corporation,  but  from  whom  in 

particular  it  did  not  appear,  as  to  the  trusts  to  be  declared  of  the  funds  which 

had  been  transferred  as  before  mentioned  to  Wilson,  W.  Beckett,  and  Blayds, 

prepared  four  indentures,  all  l)eaFing  date  the  24th  of  November,  1836.    By 

the  first  indenture,  which  was  expressed  to  be  made  between  John  Wilson, 

William  Beckett,  and  Blayds  of  the  one  part,  and  the  mayor,  aldermen,  and 

burgesses  of  Leeds  of  the  other  part,  and  was  executed  by  t-he  parties  of  the 

first  part,  but  was  not  executed  under  the  common  seal  of  the  corporation, 

after  reciting  the  indenture  and  deed  poll  of  the  30th  of  May,  1836,  and  tliat 

the  said  several  sums  of  6600/.  consols  and  600/.  were  so. assigned  to  Wilson, 

William  Beckett,  and  Blayds,  to  the  end  that  the  same  might  be  applied  by 

them  to  certain  public  and  corporate  purposes,  as  was  thereinafter  mentioned, 

it  was  witnessed  that  the  parties  of  the  one  part  did  severally  covenant  with 

the  parties  of  the  other  part,  that  they  would  stand  possessed  of  the  said 

several  sums  so  assigned  to  them  upon  the  trusts  following,  that  *is  to    [*9] 

say,  upon  trust  to  raise  and  pay  the  sum  of  626/.  to  the  Recorder  of  the 

borough  of  Leeds  for  his  absolute  use  and  benefit ;  and  the  sum  of  105/.  to 

the  Deputy  Recorder  of  the  said  borouirh  for  his  absolute  use  and  benefit ; 

and  upon  trust  to  transfer  the  sum  of  760/.  consols  to  the  treasurer  for  the 

time  being  of  the  Leeds  general  infirmary ;  the  sum  of  600/.  consols  to  the 

tieasvrer  for  the  time  being  of  the  Leeds  fever  hospital ;  and  the  sum  of  260L 

consols  to  the  treasurer  for  the  time  being  of  the  Leeds  public  dispensary ; 

uid  upon  further  trust  to  apply  the  dividends  to  arise  from  the  sum  of  lOOOA 
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consols  for  the  benefit  of  the  incumbent  for  the  time  being  of  St.  Mary's 
Church,  Leeds ;  and  to  apply  the  dividends  to  arise  from  the  further  sum  of 
1000/.  consols  for  the  benefit  of  the  incumbent  for  the  time  being  of  Christ's 
Church,  Leeds :  and  upon  further  trust  to  apply  the  further  sum  of  50(U. 
consols  for  the  purpose  of  building  a  gallery  in  the  church  at  Woodhouse  in 
the  township  of  Leeds:  and  as  to  the  residue  of  the  trust  moneys  upon  trust 
to  pay  and  discharge  all  such  debts,  sums  of  money,  engagements,  expenses, 
dueS|  claims,  and  demands  whatsoever  which  were  then  or  should  thereafter 
be  due,  owing,  contracted,  made  or  entered  into,  by,  from,  or  with  the  mayor, 
aldermen,  and  burgesses,  and  also  all  other  sums  of  money  which  might  be 
ordered  to  be  paid  or  applied  by  the  mayor,  aldermen,  and  burgesses,  or  by 
certain  persons  therein  named  (forming  a  committee  appointed  by  the  inayori 
aldermen,  and  burgesses  for  the  purpose  of  ascertaining  and  settling  the 
amount  of  the  sums  of  money  so  to  be  paid  as  aforesaid,  and  of  ordering  the 
payment  thereof  accordingly,)  and,  subject  thereto,  in  trust  for  the  mayor,  al- 
dermen, and  burgesses,  their  successors  and  assigns. 

By  the  second  indenture,  which  was  made  between  John  Wilson, 
[*10]    William  Beckett,  and  Blaycjs  of  the  one  *part,  and  the  defendants,  Gott, 

Tennant,  and  Hey  of  the  other  part,  and  executed  by  all  the  parties 
thereto,  after  reciting  the  indenture  and  deed  poll  of  the  30th  of  May,  and 
that  the  sum  of  2500/.  consols,  being  part  of  the  several  sums  of  6500/.  consols 
and  600/.  was  so  assigned  to  John  Wilson,  William  Beckett,  and  Biayds  to 
the  intent  that  the  same  might  be  applied  by  them  to  and  for  the  uses,  intents, 
and  purposes  thereinafter  contained ;  it  was  witnessed  that  John  Wilson, 
William  Beckett,  and  Biayds,  did  assign  to  Gott,  Tennant,  and  Hey  the  sum 
of  1000/.  consols,  upon  and  for  such  trusts,  intents,  and  purposes,  for  the 
benefit  of  the  incumbent  for  the  time  being  of  St.  Mary's  Church,  Leeds, 
for  the  improvement  of  his  stipend,  as  should  be  declared  by  a  deed  of  even 
date  therewith  ;  and  also  the  further  sum  of  1000/.  consols,  upon  and  for  such 
trusts,  intents,  and  purposes,  for  the  benefit  of  'the  incumbent  for  the  time 
being  of  Christ's  Church,  Leeds,  as  should  be  declared  by  a  deed  of  even  date 
therewith ;  and  the  sum  of  500/.  consols,  upon  trust  to  apply  the  same  for  the 
purpose  of  building  a  gallery  in  the  church  at  Woodhouse. 

By  the  two  other  indentures,  which  were  made  between,  and  executed  by, 
the  persons  who  were  parties  to  the  last  mentioned  indenture,  trusts  were  de- 
clared of  the  two  several  sums  of  1000/.  and  1000/.  consols  for  the  benefit  of 
the  respective  incumbents  for  the  time  being  of  St.  Mary's  Church  and  Christ*s 
Church. 

The  committee  alluded  to  in  the  first  indenture  of  the  24th  of  November, 
was  called  "  the  account  committee,"  and  was  appointed  at  a  court  of  the 

mayor,  aldermen,  and  assistants,  held  on  the  29th  of  September,  1835. 
[*11]        *The  sum  of  2500/.  consols,  part  of  the  6500/.  consols^  had  in  fact 

been  transferred  on  the  20th  of  November,  by  John  Wilson,  W.  Bec- 
kett, and  Biayds,  into  the  names  of  the  defendants,  Gott,  Tennant,  and  Hey. 
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On  the  27th  of  November,  another  court  was  held,  at  which  the  account 
committee  and  C.  Beckett,  the  treasurer  of  the  corporation,  reported  that  John 
Wilson,  W.  Beckett,  and  Blayds,  had  executed  the  necessary  deed  (which 
was  produced  at  the  court)  declaratory  of  the  trusts  on  which  they  stood  pos- 
sessed of  the  sums  of  6500/.  consols,  and  6002.  sterling,  in  accordance  with 
the  intention  of  the  corporation  :  and  it  was  ordered  that  the  several  bills  and 
accounts  then  produced  should  be  allowed  and  paid ;  and  that  all  other  debts 
and  engagements  of  the  corporation,  and  such  other  claims  and  demands  as 
were  provided  for  by  the  trust  deeds,  should  be  referred  to  the  account  com- 
mittee, with  power  to  them  or  a  majority  of  them  to  audit  and  pass  the  same, 
and  to  make  such  order  for  payment  and  settlement  thereof  as  to  them  might 
appear  expedient,  to  the  intent  that  all  engagements  and  liabilities  of  the 
corporation  up  to  the  31st  day  of  December  then  next  might  be  dis- 
charged. 

At  a  court  held  on  the  12th  of  December,  letters  were  read  which  bad 
been  received  by  John  Wilson,  W,  Beckett,  and  Blayds,  from  the  Recorder 
and  Deputy  Recorder,  declining  to  accept  the  sums  of  600  guineas  and 
100  guineas  respectively  voted  to  them^  out  of  the  corporation  funds; 
and  it  was  ordered  that  certain  sums  of  money,  amounting  in  the 
whole  to  the  sum  of  138/.,  should  be  paid  by  the  treasurer  out  of  the  un- 
applied funds  of  the  corporation  in  discharge  of  certain  outstanding  accounts, 
submitted  to  the  meeting,  incurred  about  the  repairs  of  certain  churches 
in  Leeds ;  and  that  ^certain  sums  of  money,  amounting,  in  the  whole,  [*12] 
to  the  sum  of  400/.,  should  be  paid  by  the  treasurer,  out  of  the  residue 
of  the  unapplied  funds,  to  the  respective  treasurers  of  certain  schools,  for  the 
uses  and  purposes  of  those  schools ;  and  that  the  sum  of  500/.  should  be  ap« 
plied  by  the  treasurer  out  of  the  unapplied  funds  of  the  corporation,  for  the 
purpose  of  making  a  public  street  in  a  certain  part  of  the  town  of  Liceds. 

Besides  the  2600/.  consols  which  were  on  the  20th  of  November,  transfer- 
red into  the  names  of  Gott,  Tenuant,  and  Hey,  the  further  sum  of  2000/.  con- 
sols was  sold  out  by  Messrs.  Glyn  &  Co.,  under  a  power  of  attorney  from 
John  Wilson,  W.  Beckett,  and  Blayds;  and  in  January,  1836.  the  further 
sum  of  600/.  consols  was  sold  out  by  Messrs.  Giyn  d&  Co.,  under  the  same 
power.  Part  of  the  proceeds  of  the  sale  of  the  2000/.  and  600/.  consols  was 
applied  in  the  manner  pointed  out  by  the  resolutions  passed  at  the  before- 
mentioned  courts.  The  several  sums  of  750/.,  600/.,  and  260/.  consols,  which 
formed  the  residue  of  the  6600/.  consols,  remained  standing  in  the  names  of 
John  Wilson,  W.  Beckett,  and  Blayds,  being  the  sums  of  which  they  had,  in 
the  first  indenture  of  the  24th  of  November,  been  declared  trustees  for  the  re- 
spective treasurers  of  the  infirmary,  the  fever  hospital,  and  the  public  dispen- 
sary. The  600/.  debt  was  never  called  in,  but  remained  on  the  security  of 
the  road  tolls. 

The  defendants  Wright,  Hall,  C.  Beckett,  Bramley,  and  Charlesworth  con- 
tinued to  hold  their  respective  offices  of  mayor,  aldermen,  and  assistant  until 
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the  election  of  the  mayor,  aldermen,  and  councillors  respectively,  under  the 
municipal  corporation  act.    It  appeared  that  the  last  mentioned  defendants 
were  present  not  only  at  the  court  held  on  the  30th  of  Uay,  bat  also 
[*13]    *at  all  the  before  mentioned  courts :  and  that,  although  various  other 
"^  members  of  the  corporation  were  present  at  some  of  those  courts,  the 

last  mentioned  defendants  alone  attended  at  all. 

The  election  of  councillors  and  aldermen  took  place  on  the  26th  and  the 
3ist  of  December,  1836,  respectively,  and  that  of  mayor  on  the  Ist  of  Jan- 
uary, 1836. 

The  council  elected  nnder  the  municipal  corporation  act,  having  resolved 
to  institute  proceedings  for  the  recovery  of  the  6500/  consols  and  500/.  debt, 
the  information  and  bill  in  this  cause  was  filed  on  the  I4th  of  June,  1836. 
The  prayer,  as  amended,  was,  that  it  might  be  declared  that  the  transfer  and 
alienation  of  the  6500/.  consols  and  500/.  sterling  to  John  Wilson,  W.  Beckett, 
and  Biayds  was  fraudulent  and  void,  and  that  the  same  might  be  set  aside ; 
and  that  it  might  be  declared  that  the  last-named  defendants,  and  also  Wright, 
Hall,  C.  Beckett,  Bramley,  and  Charlesworth  were  respectively  liable  to  make 
good  the  same  sums,  or  so  much  thereof  as  should  not  have  been  duly  and 
properly  applied  in  payment  of  debts  properly  incurred  by  the  corporation ; 
and  that  ihoy  might  be  respectively  decreed  to  make  good  and  pay  the  same 
to  the  plaintiffs  or  their  treasurer;  and  that  John  Wilson,  William  Beckett, 
Biayds,  Gott,  Tennant,  and  Hey  might  be  declared  to  be  trustees  for  the  plain- 
tlflTs  of  the  several  sums  of  750/.,  500/.,  and  250/.,  1000/.,  1000/.,  and  500/.  con- 
sols, respectively  standing  in  their  names,  and  might  be  decreed  to  transfer 
such  sums  to  the  plaintiffs;  and  might,  in  the  mean  time,  be  respectively  re- 
strained from  disposing  thereof ;  and  that  an  account  might  be  taken  of 
such  part  of  the  sums  of  6500/.  consols  and  500/.  sterling  as  might  have  been 
properly  and  advantageously  applied  in  payment  of  any  debts  of  the  corpo- 
ration. 
pl4]        *The  incumbents  of  the  livings,  and  the  treasurers  of  the  infirmaryi 
the  fever  hospital,  and  the  public  dispensary,  were  made  parties  de- 
fendants to  the  information  and  bill;  and  John  Wilson  having  died  after 
putting  in  his  answer,  the  suit  was  subsequently  revived  against  his  personal 
representative,  the  defendant,  Richard  B.  Wilson.(a) 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 

The  Attorney  General^  Mr.  Jacobs  Mr.  Wigram^  and  Mr.  Walker^  in 
support  of  the  information  and  bill. 

The  debds  of  the  30th  of  May  were  voluntary,  and  merely  affected  a  change 
of  trustees,  so  that  the  funds  continued  the  property  of  the  corporation ;  and 
no  act  was  subsequently  done  by  that  body  amounting  to  an  alienation  of 
the  funds ;  for  the  common  seal  was  not  affixed  either  to  the  memorial  of  the 

(a)  A  ftatemeot  of  Uie  aUegatioM  of  the  ioformatioa  and  bill  will  be  foand  in  the  ninth  Tolmne 
of  Mr.  Simou'a  Reportti  [p.  30,]  where  the  neae  k  reported  on  demurer. 
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4th  of  July  or  to  the  deeds  of  the  24th  of  November,  and  therefore  those 
documents  could  not  bind  the  corporation :  Carter  v.  Dean  of  ElyJ{fl)  WUr 
moi  V.  Corporation  of  Coventry,{b)  The  trustees,  however,  have  taken  an 
active  part  in  the  disposition  of  these  funds,  by  executing  the  deeds  of  the 
24th  of  November,  and  transferring  the  funds  without  any  proper  authorityf 
from  the  corporation;  and  even  supposing  they  had  such  authority, still 
they  knew  that  the  corporate  funds  had  been  made  subject  to  certain  trusts 
by  the  municipal  corporation  reform  act,  and  they  were  bound  to  have  dealt 
therewith  accordingly. 

*This  case  is  therefore  one  in  which  an  illegal  attempt  has  been  [*16] 
made  by  certain  members  of  the  governing  body  to  alienate  corporate 
property ;  and  for  the  consequences  of  such  an  attempt,  they  may  be  made 
personally  liable,  either  in  a  suit  by  the  corporation  itself,  whose  agents  they 
are,  or  in  an  information  by  the  Attorney  General,  as  representing  the  com- 
munity of  the  town  at  large.  The  suit,  therefore,  is  properly  framed  as  an 
information  and  bill.  Then,  as  to  the  present  defendants,  it  is  not  necessary 
that  all  the  members  of  the  governing  body  who  signed  the  memorial  of  the 
4th  of  July,  or  who  attended  the  meetings  at  which  the  funds  were  disposed 
of,  should  be  made  parties  to  the  suit ;  for  a  distinction  exists  between  this 
case  of  trustees  who  have  misapplied  money  received  by  them,  and  that  of 
persons  who  have  committed  wrongful  acts.  In  the  first  case,  there  may  be 
contribution  between  the  parties,  and,  consequently,  they  must  all  be  joined 
in  a  suit  instituted  for  the  purpose  of  making  any  of  them  liable ;  but  where 
certain  persons,  members  of  the  governing  body  of  a  corporation,  have,  as  in 
the  present  case,  attempted  to  strip  the  corporation  of  all  its  property,  they  are 
ia  the  situation  of  wrong-doers,  between  whom  there  is  no  contribution  but  each 
individual  is  personally  liable  for  all  the  consequences  of  the  wrong  committed. 

The  following  cases  were  referred  to :  The  Attorney  General  v.  Aspi- 
naU,{c)  The  Attorney  Genercd  v.  Browny{d)  Dummer  v.  The  Corporation 
of  Chippenhamy{e)  The  Charitable  Corporation  v.  Sutton^ig)  and  The 
Mayor  and  Comfnonalty  of  Colchester  v.  Lowten^h) 

•Sir  C.  Wetherell,  Mr.  Betfiell,  and  Mr.  R,  Atkinson,  for  the  three  [•IB] 
first  mentioned  trustees  and  the  five  members  of  the  corporation. 

The  funds  in  question  were  not  subject  to  the  provisions  of  the  municipal 
corporation  reform  act :  they  arose  from  fines  imposed  by  the  corporation 
upon  such  of  its  members  as  refused  to  take  upon  themselves  the  offices  of 
mayor,  aldermen,  or  assistants,  or  from  fees  paid  by  persons  admitted  to  fill 
those  offices;  and  the  members  of  the  corporation  might  at  anytime  have 
divided  those  funds  among  themselves  for  their  individual  benefit. 

It  is  said,  that  inasmuch  as  the  common  seal  was  not  affixed  to  the  deeds 

(•)  7  Sim.  211.  {h)  1  Youn||[  &  Coll.  518.  (e)  2  Mylne  &  Cr^igi  613. 

lit)  1  Swanetoo,  265.  (c)  14  Ves.  245.  ^)  2  Atkyne,  400. 

(A)  1  v.  &  B.  226. 
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of  November,  1835,  the  corporation  never  gave  its  sanction  to  the  appropri- 
ation which  has  taken  place ;  but  the  rule  that  a  coi'poratiou  can  be  bound 
only  under  its  common  seal  does  not  extend  to  the  disposition  of  chattels, 
which  may  be  effectually  made  by  resolutions  passed  at  meetings  of  the  cor- 
porate body :  and  in  the  present  case,  part  of  the  funds,  which  had  been  as- 
sigtied  to  the  trustees  by  the  deeds  of  the  30th  of  May,  was  disposed  of  un- 
der the  authority  of  resolutions  passed  at  meetings  of  the  corporation  duly 
convened.  It  is  true  the  memorial  of  the  4th  of  July  was  not  executed  under 
the  common  seal,  but  it  was  signed  by  a  majority  of  the  members  of  the 
governing  body  of  the  corporation ;  and  no  reasonable  doubt  can  exist  that  all 
that  took  place  was  approved  of  by  the  corporation,  and  was  carried  into  ef- 
fect so  as  to  bihd  that  body. 

All  that  the  corporation  was  bound  to  do  was  to  provide  for  the  discharge 
of  the  existing  liabilities  to  jn^hich  the  borough  fund  was  made  subject  by 
the  municipal  corporation  act,  and  that  they  have  done :  the  other 
[*17]  'purposes  to  which  that  fund  was  made  applicable  by  the  same  act, 
such  as  printing  burgess  lists.  &c.,  were  future  and  contingent,  and 
the  corporation  was  not  bound  to  reserve  any  portion  of  the  surplus  to  meet 
those  purposes,  but  was  justified  In  making  an  immediate  application  of  the 
whole  surplus  for  the  public  benefit  of  the  inhabitants,  when  there  were 
no  specific  trusts  unsatisfied. 

It  is  said,  however,  that  both  the  corporation  and  the  community  of  the 

town  at  large  are  aggrieved  by  what  has  been  done.    If  that  be  so,  they 

have  not  chosen  their  proper  remedy.    For  if  the  corporation  had  sustained 

a  wrong,  it  ought  to  have  adopted  the  remedy  given  by  the  ninety- 

f*lS]    seventh  section  of  the  act!(a)     'Your  lordship,  in  The  Attorney 

(a)  The  97th  eection  is  as  follows : — 

*■  And  be  it  enacted,  that  it  shall  be  lawful  for  the  council  first  to  be  elected  in  any  boft»ag;b 
under  the  proTisions  of  this  act  to  call  In  qaestion  all  purchases,  sales,  leasee,  and  dernbes  not 
made  in  purauanee  of  some  such  hona  fide  covenant,  contract,  a^ement,  or  resolntion  made  or 
entered  into  as  aforesaid  before  the  5th  day  of  June,  and  all  contracts  for  the  purchase,  sale,  lease, 
or  demise  of  any  lands,  tenementM,  and  hereditaments,  and  all  divisions  and  appropriation  of  the 
moneys,  goods,  and  valuable  securities,  or  any  part  of  the  real  or  personal  estate,  of  which  on 
or  before  the  5th  day  of  June  In  this  present  year,  the  body  corporate  of  which  they  are  the  coon- 
cil,  whether  in  their  own  right  or  as  trustees  for  charitable  or  other  purposes,  was  eeiaed  or  pea- 
seased,  which  shall  have  been  made  or  contracted  between  the  said  5ih  day  of  Juue  and  the  day 
of  the  declaration  of  their  election  ;  and  for  that  purpose,  if  it  shall  appear  to  the  said  council 
that  there  is  ground  for  believing  that  any  such  purchase,  sale,  lease,  or  demise,  or  such  contract, 
or  such  division  or  appropriation  of  the  premises,  was  collusively  made  for  no  consideration,  or  for 
an  adequate  consideration,  it  shall  be  lawful  for  the  council  of  such  borough,  at  any  time  within 
■iz  calendar  months  next  after  the  first  election  of  councillors  under  this  act  shall  have  been 
declared  in  such  borough,  upon  notice  of  their  intention  being  first  given  in  the  London  Gaiette, 
and  also  affixed  on  the  outer  door  of  the  town  hall,  or  in  some  public  place  within  the>borongfa, 
to  cause  the  value  of  the  lands,  tenements,  hereditaments,  and  premises  in  question  to  be  inquired 
of  and  found  by  a  jury  of  twelve  indiflerent  men  of  the  county  in  which,  or  adjoining  to  which, 
in  the  case  of  Berwick  upon  Tweed,  and  of  all  counties  of  cities,  and  towns  corporate, 
•ttch  landsi  tenements,  hereditaments,  or  premises  do  lie ;  and  in  order  thereto  the  aald  oomir 
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General  y.   AspinaU,{a)  observed   that  the  identity  of   the   corporation 
conlinning  notwiihstnnding  the  alterations  effected  by  the  act,  any 
^attempt  on  the  part  of  the  new  council  to  call  in  question  acts  rela-    [*I9] 

exi  b  empowered  to  aummoii  aod  call  before  each  jary  all  persona  having  the  costody  and  poe* 
MMOD  of  any  deed  or  agreement  cooceroing  the  said  lands,  tenements,  heredilaments,  and  pre- 
rajaes  made  or  entered  into  since  the  said  5th  day  of  June,  and  to  cause  all  such  deeds  and  agree- 
menta  to  be  produced  before  the  said  jury,  and  examined  by  them  ;  and  to  examine  upon  oath 
every  person  who  shall  be  thought  necessary  to  be  examined  (which  oath  the  mayor  is  hereby  em- 
powered to  administer ;)  and  the  council  shall,  by  ordering  a  view  or  otherwise,  use  all  lawfai 
meana  for  the  information  aa  well  of  themselves  as  of  the  said  jury  in  the  premises ;  and  the  said 
jury  shall  find  the  value  of  the  said  lands,  tenements,  hereditaments,  and  premises,  and  the  con- 
sideration which  shall  have  been  given  and  also  that  which  ought  of  right  to  have  been  given,  for 
the  porchaae,  sale,  lease,  demise,  or  appropriation  thereof,  according  to  the  terms  of  such  purchase, 
sale,  leaae,  demiae,  contract  or  appropriation,  and  taking  into  account  all  the  circumstances  under 
which  the  same  shall  have  taken  place ;  and  if  the  jury  by  their  oaths  shall  find  that  no  conside- 
ration, or  a  consideration  less  than  that  which  they  shall  have  so  found  to  be  the  value  which 
ought  therefor  to  have  been  given,  shall  have  been  collusively  given  or  contracted  to  be  given 
by  the  terms  of  any  such  purchase,  sale,  lease,  demise,  contract,  or  appropriation ;  the  party 
to  sQcb  porehase,  saloi  lease,  demise,  contract  or  appropriation  shall  have  hia  option  eitiier  to 
leeoDTey  and  reatore  the  lands,  tenementa,  hereditamenta,  and  premises  in  question,  aod  to 
abandon  the  contract  to  which  he  shall  have  been  party,  upon  receipt  in  each  case,  of  the  con- 
sideratiou,  if  any,  which  he  shall  have  given  for  the  same,  or  to  give  therefor  in  each  case  such 
additional  consideration,,  so  that  the  whole  consideration  given  shall  be  that  which  ought  of  right 
to  have  been  given,  so  found  by  the  jury  as  aforesaid;  aod  in  every  such  case 'as  last  afore- 
said, the  additional  consideration  given  or  to  be  given  shall  be  indorsed  on  the  original  deed  or 
conveyance ;  and  unless  he  shall  so  do  within  one  calendar  month  next  after  the  finding  of  the 
JQiy,  every  such  purchase,  sale,  lease,  demise,  contract,  and  conveyance  shall  be  absolutely  void 
and  of  none  effect  as  against  the  said  body  corporate  and  their  successors  ;  and  in  every  case  in 
which  any  such  contract  shall  have  been  abandoned  as  aforesaid,  or  in  which  any  snch  purebase, 
sale,  lease,  demiae,  contract,  or  conveyance  ahall  become  void  and  of  none  effect  under  the  pro- 
viiions  of  thia  act,  the  party  who  would  otherwine  have  had  the  benefit  of  the  same  shall  be  re- 
mitted to  his  former  estate,  title,  and  interest,  if  any,  in  the  premises,  as  if  no  such  contract,  pur- 
chase, sale,  lease  or  demise  had  been  made  or  entered  into ;  and  for  summoning  and  returning 
BQcb  joriee,  and  for  imposing  finea  on  the  aheriff,  hia  deputy^  bailiff,  or  agent,  and  on  the  persona 
SBminoned  and  returned  on  the  said  jory,  and  on  any  person  required  to  give  evidence,  who 
shall  iu  thU  behalf  contravene  the  proviaiona  of  thia  act,  the  council  of  every  such  borough  shall 
have  all  the  powers  given  in  that  behalf  to  the  trustees  or  commissioners  of  any  turnpike  road,  by 
aa  act  made  in  the  third  year  of  his  late  Majesty  George  the  Third,  intituled  <  An  act  to  amend 
the  general  laws  now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great  Britain  called 
Esfland  ;'  and  all  thecosta  of  the  aaid  jury,  and  of  all  witnesses  tendered  by  the  said  council  to  be 
sxamioed  before  the  aaid  jory,  ahall  in  every  caae  be  borne  by  the  council  and  paid  out  of  the  bo- 
rough  fund:  provided  nevertheless,  that  it  shall  be  lawful  for  his  majesty,  if  be  shall  think  fit,  by 
the  advice  of  has  privy  council,  upon  petition  to  him  setting  forth  the  special  circumstauces  under 
which  any  purchase,  sale,  lease,  demise,  contract,  or  appropriation  of  any  of  the  said  lands,  tene- 
menta,  hereditamenta,  and  premiaes  shall  have  been  made  since  the  said  5lh  day  of  June,  to  order 
that  tlie  same  ahall  not  be  called  in  question  ;  and  in  snch  case  as  last  aforesaid  the  same  shall 
set  be  called  in  question  or  set  aside,  or  afiected  under  the  provisions  of  this  Hct« 

*'  Provided  always,  that  in  every  case  in  which  such  petition  shall  have  been  presented,  it  shall 
be  lawful  for  his  majesty,  if  he  shall  think  fit,  to  enlarge  the  time  within  which  (in  case  bis  ma- 
jesty shall  not  think  fit  to  make  such  order  as  aforesaid)  the  council  may  have  power  as  aforesaid 
to  call  ill  qnebtion  any  purchase,  sale,  lease,  demiae,  contract,  or  appropriation  refeited  to  in  auch 
pvtitioo.'' 

(a;  2  Mylna  Sl  Craig,  631. 
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tive  to  the  corporate  property  would  be  an  attempt  of  the  corporatioQ 
[*20]    to  impeach  its  own  acts,  *which  was  a  ground  for  conferring  upoa 

the  council  a  distinct  legislative  authority  for  that  purpose.  The  pre- 
sent proceeding,  however,  is  not  warranted  by  that  section,  and  therefore  do 
relief  can  be  given  upon  it.  If,  on  the  other  hand,  the  community  of  the 
town  at  large  had  reason  to  complain,  the  proper  course  was  to  file  an  infor- 
mation in  the  name  of  the  Attorney  General.  At  all  events  the  corporation 
ought  not  to  have  been  joined  as  plaintiffs  in  this  suit,  in  which,  as  it  is  at 
present  framed,  the  corporation  seeks  relief  against  its  own  acts,  and  attempts 
to  make  its  tnistees  liable  for  what  they  have  done  by  the  direction  of  the 
corporation,  their  cestui  que  trust. 

But  whether  the  form  of  the  proceeding  were  an  information  or  bill,  or 
both,  it  would  be  impossible  that  the  trustees  and  the  five  members  of  the 
governing  body,  who  are  made  defendants,  could  be  held  liable  in  respect  of 
acts  done  by  the  direction  of  the  corporation.  The  case  of  Harman  v.  Tap- 
pendenjl^a)  is  an  authority  to  show  that  persons  acting  in  a  corporate  capacity 
are  not  personally  liable.  Besides,  it  is  unjtist  to  attempt  to  fasten  this  lia- 
bility upon  five  individuals  out  of  a  large  number,  forming  a  majority  of  the 
members  of  the  governing  body,  who  acquiesced  in  the  transaction,  as  is 
shown  by  their  signatures  to  the  memorial.  If  the  object  is  to  obtain  relief 
not  against  the  old  corporation,  because  that  still  exists  at  law,  but  against  the 

individual  members  of  the  corporation,  they  ought  all  to  l)e  made  par- 
[*2l]    ties  to  the  suit.    No  case  can  be  found  which  can  'justify  the  course 

which  has  been  pursued.  In  TheAttwney  Oetieral  v.  Browiif{b)Bll 
the  commissioners  who  had  acted  at  all  were  made  defendants. 
Mr.  Loftus  Wigram  and  Mr.  /ZotimleUPafaner  appeared  for  other  parties. 
The  Attorney  Oenertd^  in  reply. — No  authority  has  been  cited  to  show 
that  these  funds  were  the  property  of  the  individual  members  of  the  corpora- 
tion :  and  in  fact  they  arose  from  fines  which  are  directed  by  the  charter  to 
be  paid  to  the  use  of  the  mayor,  aldermen,  and  burgesses  as  a  corporation ; 
there  is  no  pretence  for  saying  there  are  different  kinds  of  corporate  property ; 
and  the  charter  impresses  all  corporate  property  with  a  trust  for  the  good  rule 
and  government  of  the  borough. 

The  case  of  Harman  v.  Tappendenf{c)  only  shows  that  individual  mem- 
bers of  a  corporation  cannot  be  made  liable  for  an  act  erroneously  done  by 
them  in  their  corporate  capacity  without  proof  of  malice,  but  it  is  there  admit- 
ted that,  if  malice  is  proved,  an  action  on  the  case  will  lie. 

Dec  17. — ^The  Lord  Chancellor: — There  can  be  no  question  but  that 
the  attempts  to  alienate  the  property  of  the  corporation  were  ineffectual,  and 
that  so  much  of  it  as  is  now  forthcoming  must  be  restored,  and  compensa- 
tion made  for  so  much  as  is  not  forthcoming.  That  the  6500/.  three  per 
cents,  and  the  500/.  due  upon   the  turnpike  bonds,  were  the   property 

(a)  1  Ean,  555.  (b)  1  Swantton,  265.  (c)  1  East,  555. 
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Wthe  corpomtioD,  is  beyond  all  question  ;  and  the  defendants  in  this  [*22] 
cause  cannot  dispute  it,  because  they  have  so  treated  it.  The  deed  of 
the  30th  of  May,  1835,  did  not  affect  the  character  of  the  fund,  being  an  as- 
signment without  consideration,  and  for  a  particular  purpose,  other  than  that 
of  giving  the  property  to  the  three  trustees;  and  as  that  particular  purpose 
was  never  carried  into  effect,  the  trust  would  continue  for  the  benefit  of  the 
assignors,  that  is,  for  the  corporation. 

So  the  matter  stood  on  the  9th  of  September,  1835,  when  the  municipal 
corporation  reform  bill  received  the  royal  assent.    From  that  moment,  what- 
ever property  belonged  to  the  corporation  became  affected  with  the  trusts  de- 
clared by  that  act,  and  all  attempts  at  alienation  for  purposes  inconsistent 
with  the  objects  of  that  act  were  illegal  and  void.    This  was  the  ground  of 
my  decision  in  T%e  Attornty  General  v.  Aspinall  ;(a)  and  I  have  not  since 
heard  any  good  reason  suggested  for  altering  the  opinion  upon  which  I  then 
acted.    It  follows  that  the  alienations  subsequently  attempted  of  the  property 
in  qoeetion  being  obviously,  and,  indeed,  professedly,  for  the  purpose  of  de- 
feating the  purposes  of  the  act,  were  illegal  and  void.    There  is  no  distinc- 
tion to  be  made,  for  the  purpose  of  recalling  the  property,  between  that  part 
which  remains  in  the  hands  of  the  three  trustees  and  those  parts  which  have 
passed  to  the  hands  of  the  different  defendants.    The  attempts  to  bestow  the 
property  upon  them  were  by  means  of  deeds,  which  recited  the  deed  of  the 
30th  of  Af  ay ;  and  all  were  made  after  the  passing  of  the  act :  all  the  parties, 
therefore,  had,  or  must  be  assumed  to  have  had,  notice  of  the  illegality  of  the 
attempted  transfers ;  and  all  were  voluntary,  and  without  considera- 
tion.   I  consider  it  therefore  *as  a  matter  quite  of  course  to  decree  the    [*23] 
restoration  to  the  plaintiffs,  for  the  purposes  of  the  act,  of  all  the  pro- 
perty now  forthcoming  in  the  hands  of  any  of  the  defendants. 

But  it  was  said  that  such  relief  cannot  be  given  in  a  suit  in  which  the  cor* 
poration  are  plaintiffs,  because  the  acts  complained  of  were  acts  of  the  corpo- 
lation,  and  a  cestui  que  trust  cannot  complain  of  a  breach  of  trust  to  which 
he  was  a  party.  This  objection  was  ingeniously  argued,  but  it  has  no  foun- 
dation to  support  it  What  the  present  plaintiffs,  the  corporation,  complain 
o(  is,  that  certain  persona,  memb(ers  of  the  corporation  at  a  former  time,'frau- 
dulently  and  illegally  used  the  power  and  authority  of  the  corporation  for  the 
purpose  of  depriving  it  of  property  to  which  it  was  by  law  entitled.  Is  it  to 
be  said  that  the  corporation  is  therefore  without  remedy  ?  It  is  true  that,  in 
fature,  all  such  property  being  in  trust  for  the  benefit  of  the  public,  the  At- 
torney General  may  assert  the  right  of  the  public  in  an  information  ;  but  if, 
before  the  act  passed,  a  corporation  might,  in  a  proper  case,  institute  a  suit 
for  the  purpose  of  setting  aside  transactions  fraudulent  against  it,  though  car- 
ried into  effect  in  the  name  of  the  corporation,  that  right  cannot  be  affected 
by  the  Attorney  General  having  also  a  power  to  complain  of  the  transaction, 
la  the  great  majority  of  suits  instituted  in  this  court,  for  the  purpose  of  re- 


(a)  2  Myl.  Sl  Cnig,  613. 
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scinding  transactions,  it  is  the  act  of  the  plaintiff  himself  which  he  seeks  to 
rescind  ;  he  says,  "  The  act  was  mine,  but  it  arose  from  the  fraud  or  other 
misconduct  of  those  who  then  had  the  management  of  my  affairs."  Why 
may  not  a  corporation,  upon  the  same  ground,  have  the  same  relief?  Why 
are  they  alone  to  be  denied  the  exercise  of  this  the  most  important  jurisdic- 
tion of  this  court  ?  Certainly  not  because  their  affairs  do  not  require 
[*24]  it.  The  true  way  *of  viewing  this  is  to  consider  the  members  of  the 
governing  body  of  the  corporation  as  its  agents,  bound  to  exercise  its 
functions  for  the  purposes  for  which  they  were  given,  and  to  protect  its  in- 
terests and  properly ;  and  if  such  asfents  exercise  those  functions  for  the  pur- 
poses of  injuring  its  interests  and  alienating  its  property,  shall  the  corporation 
be  estopped  in  this  court  from  complaining  because  the  act  done  was  osten* 
sibly  an  act  of  the  corporation? 

Not  to  go  further  into  the  authorities  (for  it  is  quite  unnecessary  to  do  so) 
than  the  cases  cited  for  other  purposes,  it  will  be  found  that  Lord  Hardwicke, 
in  the  case  of  The  Charitable  Corporation, (a)  and  Lord  Eidon,  in  the  case  of 
The  Corporation  of  Colchester,(A)  do  not  seem  to  have  felt  any  difficulty  upoa 
this  subject.  I  am,  therefore,  of  opinion  that  any  relief  which  the  circum- 
stances call  for  may  be  properly  administered  in  this  suit.  I  am  of  opinion 
that  this  is  the  principle  to  be  acted  upon,  independently  of  the  provisions  of  the 
97th  section ;  and  it  is  to  be  observed  that  that  section  had  an  object  which 
does  not  apply  to  the  present  case.  That  object  was  to  enable  the  corpora- 
tion to  call  in  question  acts  which  might  have  been  done  before  the  passing 
of  the  act,  and  after  the  5th  of  June ;  and  which,  therefore,  might  be  strictly 
legal  in  themselves ;  whereas,  in  this  case,  the  acts  called  in  question  were 
after  the  passing  of  the  act,  and  therefore,  from  the  beginning,  illegal ;  the 
deeds  of  the  30ih  of  May,  though  intended  for  a  bad  purpose,  being  inopera- 
tive. I  am  the  more  induced  to  make  this  distinction,  because  some  obser- 
vations of  mine  in  The  Attorney  General  v.  AspinaU{c)  were  refer- 
[*25]  red  to,  as  supporting  the  argument  *ihat  the  corporation  in  this  case 
could  not  be  heard  to  impeach  its  own  acts ;  whereas  those  observa- 
tions were,  in  terms,  in  that  passage,  confined  to  acts  between  the  5th  of  June, 
and  the  passing  of  the  act,  and  therefore  have  no  application  whatever  to  the 
present  case. 

Connected  with  this  objection  was  another,  which  was  the  subject  of  the 
main  argument  in  this  cause,  namely,  the  liability  of  the  five  corporators ;  I 
say,  connected  with  the  objection  I  have  been  considering,  because  it  proceeds 
upon  a  similar  supposition,  that  the  whole  was  the  transaction  of  the  corpo- 
ration, and  therefore  that  the  corporation,  on  the  one  hand,  cannot  complain 
of  it,  and  on  the  other  cannot  call  in  question  the  act  of  any  member  of  the 
corporation  for  the  part  he  took  in  the  corporate  act.    I  think  both  objections 

(a)  The  Charitable  Corporation  t.  Sutton,  3  AUyna,  400. 

(b)  The  Mayor  and  Commonalty  of  CoUkeeter  v.  Low^ent  1  Y.  &  B.  236. 
<0  3  Mylne  «St  Craig,  621. 
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are  founded  upon  the  same  error ;  namely,  that  of  confounding  the  legitimate 
acts  of  the  corporation  with  unauthorized  acts  effected  by  members  or  agents 
of  the  corporation  in  the  name  of  the  corporation.  Of  these  the  corporation 
may  complain,  and  may  have  redress  against  such  members  or  agents  as  are 
the  authors  of  the  wrgng.  No  doubt  could  be  entertained  of  the  right  of  a 
corporation  to  redress  against  its  agents.  Can  it  be  that  no  redress  can  be 
bad  against  the  author  of  the  wrong  because  he  was  a  member  of  the  corpo- 
ration, and  effected  it  by  an  abuse  of  the  power  which  that  situation  gave 
him  ?  In  the  Charitable  Corporation  case,(a)  Lord  Hardwicke  draws  the 
distinction  between  the  acts  for  which  a  member  of  a  corporation  would  be 
liable,  and  those  for  which  he  would  not.  He  says, ''  Committee  men  are 
most  properly  agents  to  those  who  employ  them  in  the  trust,  and  who  em- 
power  them  to  direct  and  superintend  the  affairs  of  the  corporation.  In 
this  respect  they  *may  be  guilty  of  acts  of  commission  and  omis*  [*26] 
sion,  of  malfeasance  and  nonfeasance ;  but  where  acts  are  executed 
within  their  authority,  as  repealing  bye-laws,  and  making  orders,  in  such 
cases,  though  attended  with  bad  consequences,  it  will  be  very  difficult  to  de- 
termine that  those  are  breaches  of  trust ;  for  it  is  by  no  means  just  in  a  judge 
after  bad  consequences  have  arisen  from  such  executions  of  their  power,  to 
say  that  they  foresaw  at  the  time  what  nuist  necessarily  happen,  and  there- 
fore were  guilty  of  a  breach  of  trust."  Lord  Hardwicke  then  proceeded  to 
consider  the  evidence  of  misconduct  imputed  to  the  committee  men.  I  have 
a  similar  duty  in  this  case  with  respect  to  the  five  members  of  the  govern- 
ing body ;  in  doing  which  I  shall  say  no  more  of  the  case  proved  against 
them  than  is  necessary  for  the  purpose  of  explaining  the  grounds  of  my  de- 
cree. 

As  members  of  the  governing  body,  it  was  their  duty  to  the  corporation, 
whose  trustees  and  agents  tliey,  in  that  respect,  were,  to  preserve  and  protect 
the  property  confided  to  them ;  instead  of  which,  having  previously,  as  they 
supposed,  placed  the  property,  by  the  deeds  of  the  30th  of  May,  1835,  in  a 
convenient  position  for  that  purpose,  they  take  measures  for  alienating  that  pro- 
perty, with  the  avowed  design  of  depriving  the  corporation  of  it ;  and,  with  this 
view,  they  procure  trusts  to  be  declared,  and  transfers  of  part  of  the  property 
to  be  made  to  the  several  other  defendants  in  this  cause,  for  purposes  in  no 
manner  connected  with  the  purposes  to  which  the  funds  were  devoted,  and 
for  which  it  was  their  duty  to  protect  and  preserve  them.  This  was  not 
only  a  breach  of  trust  and  a  violation  of  duty  towards  the  corporation,  whose 
agents  and  trustees  they  were,  but  an  act  of  spoliation  against  all  the  inhabi- 
taQts  of  Leeds  liable  to  the  borough  rate ;  every  individual  of  whom  had 
an  interest  in  the  fund,  for  his  exoneration,  *pro,  ianto,  from  the  bor-  [*2r] 
ongh  rate*  If  any  other  agent  or  trustee  had  so  dealt  with  property 
over  which  the  owner  had  given  him  control,  can  there  be  any  doubt  but 

(a)  3  Atk.  405. 
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that  such  agent  or  trustee  would,  in  this  court,  be  made  responsible  for  so 
much  of  the  alienated  property  as  could  not  be  recovered  in  specie  1 

But  if  Lord  Hardwicke  was  right  in  the  Charitable  Corporation  case,  and 
I  am  right  in  this  case,  in  considering  the  authors  of  the  wrong  as  agents  or 
trustees  of  the  corporation,  then  the  two  cases  are  identical.  1  cannot  doubt, 
therefore,  that  the  plaintiffs  are  entitled  to  redress  against  the  three  trustees 
and  those  members  of  the  governing  body  who  were  instrumental  in  carry- 
ing into  effect  the  acts  complained  of;  and  it  is  proved  that  the  five  defen* 
dants  fall  under  that  description.[l] 

The  deed  of  the  30th  of  May,  1835,  was  avowedly  made  for  the  purpose 
of  stripping  the  corporation  of  all  its  property  before  the  bill  then  in  parlia- 
ment could  pass.  [  have  already  said  that  it  had  not  that  effect ;  but  can 
these  defendants  avail  themselves  of  the  failure  of  their  scheme,  and  say  that 
this  was  an  innocent  act,  when  they,  with  others,  by  the  memorial  presented 
to  the  trustees,  assumed  to  themselves  as  individuals  the  right  to  interfere  in 
the  misapplication  of  thosd  funds.  They  seem  to  have  supposed  that  the 
trustees  held  the  funds  subject  to  the  direction  of  the  individual  members  of 
the  governing  body,  upon  the  assumption  that  the  title  of  the  corporation  had 
been  effectually  terminated.  These  five  defendants,  being  agents  and  trus- 
tees of  the  corporation  funds,  though  the  legal  title  was  not  vested  in  them, 
by  an  illegal  exercise  of  the  authority  of  the  corporation,  procure  the  funds 
to  be  diverted  from  their  legal  custody  and  purpose,  and  to  be  placed 
[*28]  in  other  hands,  and  applied  to  other  purpa^es.  Of  their  liability  *to 
make  good  any  deficiency  in  the  funds  arising  from  such  conduct  I 
entertain  no  doubt :  Lord  Hardwicke  thought  so  a  century  ago,  and  certain- 
ly the  jurisdiction  of  this  court  in  such  cases  has  been  extended  rather  than 
restricted  sinee  that  time. 

It  was  then  urged  that,  if  that  be  so,  all  the  governing  body,  at  least  all 
who  took  any  part  in  those  transactions,  ought  to  be  co-defendants.  Upon 
this  point,  also.  Lord  Hardwicke's  authority  in  the  Charitable  Corporation 
case,(a)  is  of  the  highest  value.  It  was  urged  that,  as  the  injury  had  arisen 
from  the  misconduct  of  many,  each  ought  to*  be  answerable  for  so  much  only 
as  his  particular  misconduct  had  occasioned  ;  but  Lord  Hardwicke  said,  "  If 
this  doctrine  should  prevail,  it  is  indeed  laying  the  axe  to  the  root  of  the  trea 
But  if,  upon  inquiry,  there  should  appear  to  be  a  supine  negligence  in  all  of 
them,  by  whioh  a  gross  complicated  Ipss  happens,  I  will  never  determine  that 
they  are  not  all  guilty  ;  nor  will  I  ever  determine  that  a  court  of  equity  can- 

(a)  Tke  Charitable  Corporation  t.  Sutton,  2  Atkyns,  400  ;  see  p.  406. 

[IJ  That  all  peraooa  implicated  in  a  breach  of  trust,  fraud,  or  other  illegal  act,  may  properly  be 
made  parties,  although  having  no  interest  in  the  subject,  and  the  object  being  merely  to  charge 
them  with  the  costs  of  the  proceeding ;  see  Oraham  v.  Coape,  3  Myl.  Sl  Cr.  643  ;  Booth  t.  Booth, 
1  Beav.  125  ;  Beaoley  v.  Kenyan,  3  Beav.  544 ;  f^fler  t.  Fyler,  id.  550 ;  Perry  t.  Knott,  4  BeaT. 
179  ;  Beadles  v.  Bureh,  10  Sim.  332  ;  Conoett  v.  Bell,  1  Yo.  dc  Coll.  C.C.  569 ;  Bowmanr.  Rmne- 
tavx,  1  Hoff  Ch.  Rep.  150 ;  Hotchinoon  v.  Reed,  id.  317. 
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not  lay  hold  of  every  breach  of  trust,  let  the  person  guilty  of  it  be  either  in  a 
private  or  public  capacity."  In  cases  of  this  kind,  where  the  liability  arises 
from  the  wrongful  act  of  the  parties,  each  is  liable  for  all  the  consequenceS| 
and  there  is  no  contribution  between  them,  and  each  case  is  distinct,  depend- 
ing upon  the  evidence  against  each  party.[2]  It  is,  therefore,  not  necessary 
to  make  all  parties  who  may  more  or  less  have  joined  in  the  act  complained 
of;  nor  would  any  one  derive  any  advantage  from  their  being  all  made  de- 
fendants, because,  as  the  decree  would  be  general  against  all  found  to  be 
guilty  of  the  charge,  it  might  be  executed  against  any  of  them.  It  is  evident 
that  Lord  Hardwicke,  in  the  case  of  The  Charitable  Corporation, 
'considered  that  each  defendant  would  be  liable  for  each  transaction  [*29] 
in  which  he  had  been  a  party.  In  the  Attorney  General  v.  Broumt{a) 
Lord  Eldon  overruled  a  demurrer  for  want  of  parties.  He  did  not  state  his 
reasons ;  but  it  appears  that  the  charge  against  the  commissioners  was  for 
mi!^:onduct,  and  one  object  of  the  suit  was  to  regulate  their  future  conduct, 
and  some  of  them  only  who  had  acted  in  the  matter  complained  of  were  par- 
ties. In  this  case  other  names  appear  to  the  resolutions  and  to  the  memorial, 
but  there  is  no  proof  before  me  that  the  conduct  of  any  other  member  of  the 
corporation  was  such  as  to  subject  him  to  the  responsibility  which  I  think  at- 
taches to  these  five  defendants ;  and  if  that  had  appeared,  it  would  not  have 
afforded  them  any  protection.  I  am,  therefore,  of  opinion  that  they  cannot 
support  the  objection  that  others  are  not  made  co-defendants. 

It  only  remains  to  consider  the  form  of  the  decree.  It  must  declare  that  the 
65002.,  three  per  cents,  and  500/.,  notwithstanding  the  deeds  of  the  30th  of  May, 
1835,  continued  and  was  the  property  of  the  corporation  of  Leeds  at  the  time  of 
passing  the  act,  entitled  "  An  act  to  provide  for  the  regulation  of  municipal  cor- 
porations in  England  and  Wales,"  and  was,  therefore,  from  that  time,  subject 
to  the  trusts  and  purposes  prescribed  by  that  act ;  and  that  the  subsequent  alie- 
nations of  such  stock  and  funds  for  any  other  purposes,  and  particularly  the 
deeds  of  the  30th  of  May  and  the  24th  of  November,  1835,  were  breaches  of 
tmst,  and  fraudulent  and  void ;  and  that  the  three  trustees  and  the  five 
members  of  the  corporation  are  liable  to  make  good  any  loss  which  may 
arise  therefrom.  Then  direct  the  several  defendants  to  re-transfer  the 
several  sums  transferred  to  *them,  and  refer  it  to  the  master  to  inquire  [*30J 
what  parts  of  such  stocks  and  funds,  other  than  such  as  have  been  so 
transferred  to  others  of  the  defendants,  and  therefore  capable  of  being  re- 
transferred,  have  been  sold  or  disposed  of,  and  when,  and  by  whom,  and  by 
whose  direction  or  authority,  and  in  what  manner  the  same  and  the  proceeds 

(a)  1  Swan.  265. 

[2]  Aa  to  the  general  rale  that  there  ean  be  no  eontribntion  between  wrong-doers,  see  farther 
Merryweather  v.  Nixan,  8  Term  Rep.  186 ;  Peek  ▼.  ElUt,  3  Johns.  Ch.  Hep.  131 ;  Belte  t.  Oib- 
hina,  2  AiL  &  £11.  57 ;  S.  C.  4  Not.  &  Maun.  77  ;  Coventry  t.  Barton^  17  Johns.  Rep.  143 ;  Ar- 
nold T.  Clifford,  2  Samn.  239  ;  Dufuy  ▼.  John,  1  Bibb,  (Ky.)  Rep.  562 ;  Pal.  Pr.  &  Ag.  (ed.  bgr 
Danl.)  152,  and  notes,  ibid. 
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thereof,  and  each  and  every  part  thereof,  have  l)een  paid,  applied,  and  dis- 
posed of;  with  liberty  to  state  special  circumstances:  the  costs  of  the  suit  to 
the  hearing  to  be  paid  by  the  three  trustees  and  tile  five  members  of  the  cor- 
poration. [3] 

[3]  Two  of  the  proprieton  of  shafee  in  a  company  called  the  "  Victoria  Park  Company*'  incorpora- 
ted by  act  of  parliament  fileda  bill  on  behalf  of  themeelves  and  all  other  proprietori  of  sfaarM  except 
the  defendants,  against  the  five  directors,  (three  of  whom  had  become  bankrapt,)  and  a^^ainst  a  pro- 
prietor  who  was  not  a  director,  and  the  solicitor  and  archit4>ctxof  the  company,  charging  the  de- 
fendants  with  concerting  and  effecting  Tarioas  fraudulent  end  illegal  transactions,  whereby  the 
property  of  the  company  was  misapplied,  aliened  and  wasted  ;  that  there  had  ceased  to  be  a  suffi- 
cient number  of  qoaKfied  directors,  to  constitnte  a  board ;  that  the  company  bad  no  clerk  or  office ; 
that  in  such  circumstances  the  proprietors  had  no  power  to  take  the  property  out  of  the  bands  of 
the  defendants,  or  satisfy  the  liabilities,  or  wind  up  the  affairs  of  the  company  ;  praying  that  the 
defendants  might  be  decreed  to  make  good  to  the  company  the  losses  and  expenses  occasioned  by 
the  acts  complained  of,  and  prajring  a  receiTer,  &c.    On  demurrer  it  was  held,  under  the  facts 
stated  in  the  bill,  and  with  reference  to  the  act  of  jmrliament  by  which  the  company  was  created, 
that  there  was  nothing  to  prsTont  the  company  from  obtaining  redress  in  its  corporate  character 
in  respect  of  the  matten  complained  of ;  and  that  therefore  the  plaintiffi  could  not  sue  in  a  form 
of  pleading  which  assumed  the  practical  dissolution  of  the  corporation.     Wigram  V.  C.  '*  The 
Victoria  Park  Company  is  an  incorporated  body,  and  the  conduct  with  which  the  defendants  are 
charged  in  this  suit  is  an  injury  not  to  the  plain tifi  exclusively ;  it  is  an  injury  to  the  whole  corpo- 
ration by  individuals  whom  the  corporation  intrusted  with  powers  to  be  exercised  only  for  the  good 
of  the  corporation.    And  from  the  case  of  the  Attorney  General  v.  Wilton  (without  gfoing  further; 
it  may  be  stated  as  undoubted  law,  that  a  bill  or  information  by  a  corporation  will  lie  to  be  re- 
lieved of  injuries  which  the  corporation  has  suff!ered  at  the  hands  of  persons  standing  in  the  situ- 
ation of  the  directors  upon  this  record.    This  bill  however  differs  from  that  in  the  Attorney  General 
V.  Wilmm  in  this, — that  instead  of  the  corporation  being  formally  represented  as  plaintifib,  the  bill 
in  this  case  is  brought  by  two  individual  corporators,  professedly  on  behalf  of  themselves  and  aU 
the  other  members  of  the  corporation,  except  those  who  committed  the  injuries  complained  of, — 
the  plaintiffs  assuming  to  themselves  the  right  and  power  in  that  manner  to  sue  on  behalf  of,  and 
represent  the  corporation  itself.     It  was  not,  nor  could  it  successfully  be  argued,  that  il  was  a  mat- 
ter of  course  for  any  individual  membexs  of  a  corporation  thus  to  assume  to  themselves  tha  right 
of  suing  in  the  name  of  the  corporation.    In  law,  the  corporation  and  the  aggregate  members  of 
the  corporation,  are  not  the  same  thing  for  purposes  like  this ;  and  the  only  question  can  be,  whe- 
ther the  facts  alleged  in  this  case,  justify  a  departure  from  the  rule  which  prima  facie  would  re- 
quire that  the  corporation  should  sue  in  its  own  name,  and  in  its  corporate  character,  or  in  the 
name  of  some  one  whom  the  law  has  appointed  to  be  its  representative."    The  case  not  being 
brought  within  the  exceptioB,  the  demurrers  of  the  respective  defendants  were  allowed.    Fom  v. 
Barbottle,  3  Hare,  461,  490. 
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*In  be  Bainbs.  [*31] 

1640:  Daoember  8,  9,  15. 

Whether  the  st«t  &3  6.  3,  c.  IS7,  ■.  7,  which  giTee  power  to  justices  to  eaforee  the  payment  of 
a  sum  not  ezceediug  102.  dae  apon  a  charch  rate,  where  neither  the  validity  of  the  rate  nor  the 
liability  of  the  party  has  heen  qoestioaed,  takes  away  the  jurisdiction  of  the  Ecdesiasticar Court 
in  such  cases,  ^titfre. 

Bat,  asramiDg  that  It  does,  U  eeems  that  it  is  still  competent  to  iBstitnte  a  suit  in  that  oonrt  for 
payment  of  a  snm  under'  lOl.  due  upon  a  church  rate,  because,  until  the  defendant  has  appeared 
in  such  a  suit,  there  may  be  no  means  of  knowing  whether  the  Talidily  or  liability  is  in  dispute 
or  not  Therefore,  where  a  aignificavit,  as  recited  in  the  return  to  a  writ  of  habeas  corpus,  stat- 
ed that  the  prisoner  had  been  pronounced  guilty  of  contumacy,  fbr  non-payment  of  a  sum  of  3/. 
5f.  to  certain  churchwardens,  with  their  costs  of  suit,  pursuant  to  a  monition  duly  issued  in  a 
certain  cause  of  substraction  of  ohoreh  rate,  the  proceedings  wherein  were  earned  on  in  pain  of 
the  contumacy  of  the  prisoner,  who,  though  duly  cited  with  the  usual  intimation,  had  not  ap- 
peared,  an  objection,  that  the  cause  was  not  sufficiently  described,  for  want  of  an  averment  th^ 
the  validity  of  the  rate  or  the  lisbility  of  the  party  was  in  dispute,  was  overruled. 

The  object  of  the  control  which  this  court  has  over  the  Ecclesiastical  Covirts  by  means  of  the  writ 
of  habeas  eorpuSf  is  to  keep  those  courts  within  the  jarisdietion  which  the  law  has  assigned  to 
them,  and  not  to  correct  any  error  into  which  they  may  fall  in  the  exercise  of  it.  And,  there- 
fore, objection^  taken  to  a  eigmfieavit  upon  the  ground  that  it  did  not  sufficiently  show  that  the 
defendant  had  been  regulariy  cited,  and  upon  the  further  ground,  that  the  Ecclesiastical  Court 
was  not,  according  to  its  own  practice,  authorized  to  proceed  to  judgment  upon  the  merits, 
against  a  "party  who  had  never  appeared,  were  overruled . 

As  objection,  that  the  ngmfieavU  appeared  to  be  in  the  name  of  the  official  principal  and  not  of 
the  archbishop,  overruled. 

Semhle:  The  memorandum  upon  a  writ  de  eontumace  capiendo  need  not  show  that  all  the  for- 
malities prescribed  by  the  act  5  Eliz  c.  23.  have  been  compHed  with. 

This  was  a  motion,  made  upon  the  return  to  a  writ  of  habeas  corpus^  for 
the  discharge  of  a  prisoner,  William  Baines,  ^ho  had  been  taken  into  custo- 
dy under  a  writ  de  eontumace  capiendo^  which  had  been  issued  upon  the 
following  ^^ni/icavi/; — ,  >^ 

"  To  Her  Most  Excellent  Majesty,  Victoria,  dc^c,  Herbert  Jenner,  knight, 
doctor  of  laws,  official  principal  of  the  Arches  Court  of  Canterbury,  lawfully 
coostituted,  health  in  Him  by  whom  kings  and  princes  rule  and  govern : 
We  hereby  notify  and  signify  unto  your  Majesty  that  one  William  Baines, 
of  the  Market  Place,  in  the  borough  of  Leicester,  hatter  and  hosier,  a 
'parishioner  and  inhabitant  of  the  parish  of  St.  Martin,  in  the  said  bo-  [*32] 
rough  of  Leicester,  in  the  county  of  Leicester,  hath  been  duly  pro- 
nounced guilty  of  manifest  contumacy  and  contempt  of  tl^e  law  and  jurisdic- 
tion ecclesiastical,  in  not  obeying  the  lawful  commands  to  pay  or  cause  to 
be  paid  to  William  Fox,  the  proctor  of  William  Jolly  and  William  BerridgCi 
the  churchwardens  of  the  said  parish  of  St.  Martin,  the  sum  of  21.  bs.  of  law- 
ful money  of  Great  Britain,  rated  and  assessed  upon  him,  and  the  sum  of 
125/.  35.  of  lawful  money  of  Great  Britain,  being  the  amount  of  costs  on  their 
behalf,  duly  taxed  and  moderated,  pursuant  to  a  monition,  duly  issued  under 
seal  of  the  said  Arches  Court,  and  duly  and  personally  served  on  him  the 
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said  William  Baines  for  that  purpose,  and  duly  returned  into  the  said  Arches 
Court,  with  a  certificate  and  affidavit  of  the  execution  thereof,  of  us  the  said 
Herbert  Jenner,  knight,  doctor  of  laws,  official  principal  of  the  Arches  Court 
of  Canterbury  aforesaid,  lawfully  authorized,  by  not  paying  or  causing  to  be 
paid  to  the  said  William  Fox,  the  proctor  of  the  said  William  Jolly  and  Wil- 
liam Berridge,  the  said  sum  of  21.  5s,  and  125/.  3s.  of  lawful  money  of  Great 
Britain,  pursuant  to  the  said  monition,  on  a  day  and  hour  now  long  past,  ia 
a  certain  cause  or  business  of  subtraction  of  church  rate,  depending  before  us 
the  said  Herbert  Jenner,  knight,  official  principal  of  the  said  Arches  Court, 
in  judgment,  by  virtue  of  letters  of  request  from  the  worshipful  Christopher 
Hodgson,  master  of  arts,  commissary  of  the  Right  Reverend  Father  in  God, 
John,  by  Divine  permission.  Lord  Bishop  of  Lincoln,  in  and  for  the  archdea- 
conry of  Leicester,  lawfully  constituted,  between  the  said  William  Jolly  and 
William  Berridge,  churchwardens  of  the  said  parish  of  St.  Martin,  in  the 
borough  of  Leicester,  in  the  county,  archdeaconry,  and  commissaryship  of 
Leicester,  in  the  diocese  of  Lincoln  and  province  of  Canterbury,  the 
[*33]  parties  promoting  the  *said  cause  or  business,  of  the  one  part,  and  the 
said  William  Baines,  of  the  Market  Place,  in  the  borough  of  Leicester 
aforesaid,  hatter  and  hosier,  a  parishioner  and  inhabitant  of  the  said  parish  of 
St.  Martin,  the  party  against  whom  the  said  cause  or  business  was  promoted, 
on  the  other  part,  and  the  proceedings  wherein  were  carried  on  in  pain  of  the 
contumacy  of  the  said  William  Baines,  duly  cited  to  appear  in  the  said  cause 
or  business,  and  also  duly  cited  to  see  proceedings  thereon,  with  the  usual 
intimation,  but  in  no  wise  appearing.  We  therefore  humbly  implore  and  en- 
treat your  said  most  excellent  Majesty  would  vouchsafe  to  command  the  body 
of  the  said  William  Baines  to  be  taken  and  imprisoned  for  such  contumacy 
and  contempt.'' 

A  writ  de  coniumace  capiendo  was  afterwards  issued,  which  was  address- 
ed to  the  sheriff  of  Leicestershire,  and,  after  reciting  the  significavii  at  full 
length,  proceeded  to  command  the  sheriff  to  attach  the  said  William  Baines. 

The  memorandum  on  this  writ  did  not  state  that  it  had  been  opened  in 
the  Court  of  dueen's  Bench. 

The  return  of  the  writ  of  Aa66fl»  corptt^  stated  that  the  prisoner  was  in 
custody  under  this  writ  de  coniumace  capiendo^  which  it  set  forth. 

Mr.  M.  D.  Hill  and  Mr.  Mellor^  in  support  of  the  motion. 

1.  The  significavit  is  bad  in  substance,  on  the  following  grounds. 

i.  The  cause  is  not  sufficiently  described  to  show  that  the  Ecclesi- 
[*34]    astical  Court  had  jurisdiction  in  the  'matter ;  Regina  v.  £RU,{a) 
Rex  V.  Foioler,{b)  Nash^s  casef{c)  DeybeVs  case^{d)  Souden^s  case  ,ie) 
for  although,  in  the  time  of  Lord  Raymond,  it  might  be  a  sufficient  descrip- 
tion of  a  cause  of  this  nature  to  entitle  it  a  cause  of  subtraction  of  church  rate, 

(o)  1  Salk.  294.  (b)  1  Ld.  Raym.  618  ;  1  Salk.  393  ;  12  Mod.  418. 

(c)  4  B.  &  Aid.  295.  [d)  4  B.  &  Aid.  241.  {e)  4  B.  5l  Aid.  294. 
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Rbx  v.  Fowlerj{a)  it. is  not  so  nov;  inasmuch  as  since  the  act  63  G.  3,  c. 
127,  it  is  essential,  in  order  to  give  the  Ecclesiastical  Courts  jurisdiction,  that 
either  the  amount  of  the  rate  should  exceed  10/.,  or  the  validity  of  the  rate 
should  be  disputed.  Rickeits  v.  Bodenham.{b)  Now,  it  appears  on  the 
face  of  the  significavit  that  the  amount  of  the  rate  is  under  10/.,  and  yet 
there  is  no  allegation  that  the  rate  is  disputed ;  and  in  fact  Baines  never  ap- 
peared to  dispute  it ;  and  it  cannot  be  presumed  that  there  have  been  any 
prior  proceedings  before  magistrates,  at  which  its  validity  has  been  disputed. 

But  even  supposing  the  cause  properly  described,  it  is  not  stated  with  suf- 
ficient certainty  that  the  sum  rated  and  assessed  upon  the  prisoner,  and 
which  he  was  called  upon  by  the  monition  to  pay,  was  the  church  rate  in 
question  in  the  cause :  for  anything  that  appears,  the  Ecclesiastical  Court 
may  have  chosen  to  issue  a  monition  in  respect  of  ah  old  church  rate,  or  some 
other  rate  over  which  it  had  no  jurisdiction,  in  wtiich  case  the  prisoner  would 
be  justified  in  refusing  to  pay  the  sum  demanded  of  him. 

ii.  Some  of  the  proceedings  in  the  Ecclesiastical  Court  are  stated  with 
such  a  degree  of  uncertainty,  that  this  court  cannot  see  whether  they 
have  been  regular ;  while  *in  others  there  has  been  manifest  irregu-  [*35] 
larity.  For  instance,  the  significavit  merely  states  that  the  prisoner 
was  cited  to  appear  with  "  the  usual  intimation,'^  an  expression,  the  meaning 
of  which  as  used  in  the  Ecclesiastical  Courts,  your  lordship  cannot  judicially 
know,  whereas  the  terms  of  the  intimation  ought  to  have  been  particularly 
set  forth,  in  order  that  its  sufficiency  might  be  judged  of;  Bruyeres  v.  Hal- 
cofii&,(c)  Ranson  v.  Dundas\d)  In  the  case  of  The  King  v.  Mabyy{e)  the 
significavit  stated  that  the  defendant  had  been  condemned  to  perform  "  usual 
penance,"  without  stating  what  penance,  and  the  court  held  that  it  could  not 
take  notice  of  what  the  usual  penance  was.  Then  it  appears  that  the  Eccle- 
siastical Court  has  proceeded  to  judgment  against  the  prisoner  in  his  absence, 
a  course  which  is  contrary  to  natural  justice,  and  to  the  whole  spirit 
and  practice  of  the  English  law;  and  there  is  no  averment  in  the  ^^- 
nificavit  that  the  Ecclesiastical  Court  has  any  such  anomalous  power 
or  rule  of  proceeding.  If  it  were  incumbent  on  us  to  prove  the  contrary,  the 
books  of  practice  from  the  earliest  times  would  abundantly  show  it.  Clarke's 
Praxi8,(g-)  Conset's  Practice,(A)  and  Oughton's  Ordo  Judiciorum.(i)  The 
Ecclesiastical  Law  Commissioners,  in  their  report,(A:)  made  in  the  year  1S32, 
state  that  the  mode  of  enforcing  all  process,  in  case  of  disobedience,  is  by  pro« 
noQDcing  th%  party  cited  to  be  contumacious ;  and  if  the  disobedience  con- 
tinues, a  significavit  issues,  upon  which  an  attachment  from  chancery  is  ob- 
tained to  imprison  the  party  till  he  obeys :  that  in  cases  where  some  act  is 
roqnited  to  be  done  by  the  party  cited,  as,  for  instance,  to  exhibit  an 
'inventory  and  account,  or  to  pay  alimony,  the  compulsory  process  is    [*36] 

(a)  1  Ld.  Raym.  618.  See  p.  620.        (b)  4  Adol.  &  Ellis,  433.  (e)  3  Adol.  &,  Ellis,  381. 

{i)  3  Blng.  N.  C.  133.  (e)  3  Dowl.  dt  Ryl.  570.  (g)  Tit.  20,  page  24. 

{k)  Page  35  (t)  Tit.  40,  page  70.  {k)  ^age  16. 
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enforced ;  but  in  some  cases,  where  no  act  is  necessary  to  be  done  by 
the  party  cited,  the  plaintiff  may  proceed  in  pmnam  contumacuB^  and  the 
cause  may  go  on  ex  parte^  as  if  the  defendant  bad  appeared.  An  instance  of 
the  latter  kind  is  referred  to  in  Clarke  s  Praxis,  as  an  exception  to  the  geoe- 
rai  rnie,  namely  where  in  a  suit  matrimonial,  the  t^usband  is  abroad  or  not  to 
be  found.  But  it  is  to  be  observed  that,  in  the  case  of  a  suit  matrimoniai,tbe 
proceedings  are  in  rem,  for  the  purpose  of  affecting  the  validity  of  the  mar- 
riage ;  whereas,  in  the  present  case,  Baines  was  called  upon  to  do  an  act, 
namely,  to  pay  money :  neither  is  this defectcured  by  the  statement,  that  he  was 
duly  cited  to  see  the  proceedings,  for  the  practice  of  citing  parties  to  see  pro- 
ceedings applies  only  to  third  persons  whose  rights  are  incidentally  involved 
in  the  question  between  the  parties  to  the  cause,  as,  for  instance,  a  son  teuant 
in  reiiiainder,  where  a  suit  is  instituted  between  his  father  and  mother,  re- 
specting the  validity  of  their  marriage. 

2.  The  significavii  is  bad  in  point  of  form ;  for  it  ought  to  have  been  ia 
the  name  of  the  Archbishop  of  Canterbury,  and  not  in  that  of  the  official 
principal ;  The  Year  Book,  11  H.  4,  64,  Brook's  Abridgment,  tit.  Certificate 
of  Bishop,  FitEherbert  de  Nlatura  Brevium,(a)  TroUop^s  ca«e,(6)  aod  Coke 
Littleton,  134  a,  where  the  various  authorities  on  this  point  are  collected, 

show  that  a  significavit  in  the  name  of  the  official  principal  is  bad  at 
[*37]    common  .law.(c)    This  is  according  to  the  analogy  of  *tbe  rule  of  lav, 

that  delegated  authority  must  be  exercised  m  the  name  of  the  princi- 
pal;  as  in  the  case  of  sheriff  and  under  sheriff;  Comers  C€^e.{d)  The  sta- 
tute 63  G.  3,  c.  127,  made  no  change  in  this  respect ;  and  the  schedule  to 
that  act  shows  clearly  in  whose  name  the  significavit  was  to  be  *,  for  the 
words  there  used,  *'  by  Divine  Providence,"  are  applicable  only  to  an  arch- 
lHshop.(6) 

3.  The  act  5  Eliz.  c.  23,  directs  that  the  writ  shall  be  brought  into  the 
"/          Court  of  Clueen's  Bench,  and  there  in  the  presence  of  the  justices  shall  be 

(a)  P.  65.^  (b)  8  Rep.  68.  a. 

(e)  See  Racon's  Abrid^ent,  Excommunication,  C. ;  Comyn'i  Digeflt,  ExeommeiigemeBt,  B. ; 
Tiner*s  Abridg^meiit,  ExeommunicAtion,  B. 

(d)  9  Rep.  76.  6. 

(e)  The  form  of  a  tignificqvit  given  in  the  sohadale  to  the  53  G.  3,  c.  137,  ia  u  foUowa:  To 
hii  moflt  exoellent  Majesty  and  onr  Sovereign  Lord  George  the  Third,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  by  Divine  Pro- 
vidence, &c.  Health  in  him  by  whom  Kings  and  Princes  rufe  and  govern.  We  hereby 
notify  and  signify  nnto  yoar  Majetty  that  one  of  in  the  county  of  baih  lieea 
duly  pffoooonced  gailty  of  manifest  contumacy  and  contempt  of  the  law  and  jurisdiction  ecclesi- 
astical, in  not  [as  ike  ctue  may  ht\  appearing  before  [here  set  out  the  style  of  the  eeeletUtticsl 
judge,  or  his  representative,]' or  in  not  obeying  the  lawful  commands  [here  set  out  the  eommandt] 
of  [such  judge  or  representative]  or  in  having  committed  a  contempt  in  the  face  of  the  oooit  of 
[such  judge  or  representative,]  lawfully  authorized,  by  [here  set  out  the  nmture  and  mannsr  sf 
such  contempt,]  on  a  day  and  hour  now  long  past,  in  a  certain  cause  of  [here  set  out  the  nature 
of  the  cause,  and  the  names  of  the  parties  to  ike  same.]  We  therefore  humbly  implore  and  en- 
treat your  said  most  excellent  Majesty  would  vouchsafe  to  command  the  body  of  the  said 

to  be  taken  and  Imprisoned  for  such  contumacy  and  contempti 
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opened  and  delivered  of  record  ;  bnt  in  the  memorandum  endorsed  on  the 
writ,  the  word  ''opened"  is  omitted;  and  it  is  said  in  the  case  of  The 
King  ▼.  Theed\{a)  that  the  provision  that  the  writ  must  be  first  opened  in 
the  Court  of  King's  Bench  is  a  provision  in  favor  of  the  liberty  of 
*tbe  subject,  that  he  may  not  be  deprived  of  his  liberty  by  writs  that  [*38] 
issue  of  course  out  of  chancery,  until  such  time  as  the  judges  of  the 
Coart  of  King's  Bench  see  whether  he  has  deserved  it  or  not.  It  is  stated 
in  Bum's  Ecclesiastical  Law,(fr)  that  the  form  of  taking  out  the  writ,  and 
the  several  steps  mentioned  in  the  act  of  Elizabeth  ought  to  be  strictly  pur- 
sued ;  and  that  in  default  thereof  many  persons  have  been  dischaj^ed  ;  Gib- 
ion's  Codex  ;(c)  Anon.  ;{d)  Parket^s  case  ;(e)  Anon.{g) 

Mr.  Wigram  and  Mr.  Wighiman,  contra, 

1.  With  respect  to  the  description  of  the  cause,  it  is  suflElcient  if  it  appear 
to  the  court,  upon  the  face  of  the  proceedings,  that  the  party  was  condemned 
in  a  suit  respecting  a  subject  matter  apparently  within  the  jurisdiction  of  the 
Ecclesiastical  Courts,  TAs  King  v.  Dugger.{h)  In  Nash^s  case,{i)  Dey* 
hePs  ca3ej{k)  and  Suuden^s  ca3e,{l)  a  special  jurisdiction  had  been  given  to 
the  court,  by  the  express  terms  of  acts  of  parliament,  and  it  was  necessary 
to  bring  the  cases  within  the  dcope  of  those  acts ;  but  not  only  was  the  re- 
turn defective  for  the  purposeof  showing  that  the  cases  were  within  the  acts, 
bat  it  appeared  positively  that  -  they  were  not.  In  a  matter  of  substraction 
of  church  rate,  the  Ecclesiastical  Court  has  a  general  jurisdiction,  which  the 
act  63  G.  3,  c.  127,  does  not  take  away,  even  in  cases  where  the  sum  rated 
is  under  10^ :  in  such  cases  it  merely  ^ives  a  jurisdiction  to  the  ma- 
gistrates under  ^circumstances  which  make  it  necessary  to  aver  affir-  '[*39] 
matively,  that  the  validity  of  the  rate  has  not  been  disputed  in  the 
ecclesiastical  courts ;  Kickeits  v.  Bodenham.{m)  In  the  present  case,  it  i^ 
sought  to  enforce  the  rate  in  the  Ecclesiastical  Court,  and  therefore  its  vati- 
dity  may  possibly  be  there  called  in  question. 

As  to  the  identity  of  the  rate  which  Baines  was  monished  to  pay  with 
that  which  was  in  question  in  the  suit,  it  is  enough  to  refer  to  the  terms  of 
the  significavU. 

To  the  objections  which  have  been  founded  on  the  supposed  irregularity 
of  the  proceedings  in  the  Ecclesiastical  Court,  the  answer  is  a  genera]  one 
that  your  lordship  cannot,  in  this  court  and  in  this  collateral  proceeding,  en- 
ter into  the  question  whether  or  not  the  course  of  proceeding  of  the  Eccle- 
siastical Court  has  been  consistent  with  its  usual  practice,  in  a  suit,  too,  where 
that  court  has  an  original  jurisdiction.  Suppose  Baines  were  to  proceed  in 
the  Ecclesiastical  Court  to  set  aside  these  proceedings,  on  the  ground  that 
they  had  been  taken  in  his  absence;  and  suppose  that,  after  the  Ecclesiasth- 

(A)  10  Mod.  351.  (6;  Vol.  U.  254.  ie)  Page,  1056. 

(<0  Cio.  Jac  566.  (e)  Cro.  Car.  583.  ijg)  Ventris,  33& 

(i)  5  Barn.  &  Aid.  791.  (t)  4  Bam.  &  Aid.  995.  {k)  4  Bars,  dt  Aid.  343. 

(0  4  Bam.  k.  Aid.  394.  (ih)  4  Adol.  dt  Ellis,  433. 
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cal  Court  had  (werruled  the  objection,  and  the  Privy  Council  had  affirnoked 
that  judgment  upon  appeal,  this  court  should  say  the  proceedings  had  been 
irregular,  what  an  extraordinary  conflict  of  jurisdictions  would  arise.  Vari- 
ous authorities  might  be  adduced  to  show  that  if  the  proceeding  had  been 
at  common  law,  such  an  objection  could  not  have  been  sustained.  In  Doe 
V.  Parmiterjl^a)  it  was  held  that  a  judgment  shall  be  intended  ^ood  till  it  be 
avoided;  and   that  advantage  of  any  error  therein  cannot  be  taken  by 

pleading,  but  only  by  writ  of  false  judgment ;  and  in  Horsy  v. 
[*40]    ^Danielyib)  the  same  dpctrine  prevailed.    In  Griffin  v.  ElliSj{c)  it 

was  held  that,  even  assuming  a  church  rate  to  have  been  bad,  as  being 
retrospective,  the  party  was  not  entitled  to  a  writ  of  prohibition,  as  the  suit 
itself  was  matter  of  ecclesiastical  cognizance  ;  and  the  proper  course  was  to 
appeal.  The  same  answer  would  have  been  given  if  it  had  appeared  upon 
a  signijicavit  or  a  writ  de  contumace  capiendo  that  the  rate  was  bad.  Still 
more  is  such  an  answer  applicable  where  the  objection,  as  here,  is  to  ^  sup- 
posed irregularity  in  the  form  of  procedure :  for  the  practice  of  one  court  can- 
not be  inquired  into  in  another.  Dic€ta  v.  Lord  Brougham.{d)  Of  what 
tise  then  would  it  have  been  in  this  case  to  state  more  particularly  the  terms 
of  the  intimation,  when  this  court  could  not  take  notice  of  the  practice  of  the 
Ecclesiastical  Court,  so  as  to  decide  upon  the  regularity  of  the  intiniatiou 
actually  given  1  As  to  the  objection  that  the  suit  has  proceeded  to  judgment 
in  the  absence  of  the  party,  it  would  be  entitled  to  no  weight,  in  whatever 
form  it  were  taken,  where  it  is  admitted  that  the  party  was  duly  cited  to  ap- 
pear, and  did  not  chose  to  do  so.  Buchanan  v.  i2uc/:6r,(s)  Becquet  v. 
MCarthy.{g)  ^ 

2.  It  is  not  essential  to  the  validity  of  the  significavU  that  it  should  be  in 
the  name  of  the  archbishop ;  for  it  appears  that  the  official  principal  might 
issue  a  significavit  in  cases  of  excommunication,  reciting  that  the  bishop  was 
in  remotist  and  that  recital  could  not  be  traversed;  Fitzherbert  de  Nat 

Brev.  (62) ;  and,  by  custom,  the  archdeacon  might  issuea^nt/{cat;i/; 
[Ml]    Yiner's  Abridgment  (title  Excommunication,  D.  5.)    *The  authority  of 

the  official  principal  is  such,  that  the  bishop  may  sue  before  him  in 
his  own  court;  Burn's  Ecclesiastical  Law  (title  Chancellor);  and  he  lias  the 
power  to  pronounce  sentence  of  deprivation  against  a  clergyman  in  his  own 
name;  Burgot/nev*  PreeJJh)  Oliver  and  ToUy.  Hobart^ii)  esi&  the  cases 
there  referred  to.  It  cannot  be  disputed  that  he  has  power  to  issue  a  citation 
as  he  has  done  in  the  present  case ;  and  the  stat.  53  G.  3,  c.  127,  directs  that 
the  judge  who  issued  out  the  citation  shall  signify  ia  cases  of  contumacy. 
With  respect  to  the  form  contained  in  the  schedule  to  that  act,  it  is  given 
merely  as  an  exemplar. 

3.  As  to  the  omission  of  the  word  '<  opened*'  in  the  indorsement  on  the 

{a)  2  LeTinz,  81.  (ft)  2  Levinz,  161.  (e)  ^  Perry  dt  DaTisoo,  398. 

{d)  6  Car.  &  Payne,  249.  (e)  9  East,  192 ;  I  Camp.  63.    {g)  2  B.  At  Adol.  951. 

{h)  2  Haggard,  466 ;  see  p.  494.  (t)  1  Haggard,  47,  note. 
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wrir^  it  is  sufficient  to  say  that  the  act  of  6  Eliz.  c  23,  does  not  require  an  in- 
dorsement,  and,  therefore,  that  if  no  memorandum  at  all  had  been  indorsed 
on  the  writ,  it  would  not  be  material.  In  the  case  of  The  King  v.  Theedi(a) 
the  decision  was  upon  other  grounds;  and  the  rule  of  law  is,  that  '^/ra** 
sumuntur  omnia  rite  esse  acta." 
Mr.  HUlj  in  reply. 


Dec.  16. — The  Lord  Chancellor: — When  this  case  was  first  mention* 
«d  to  me,  I  suggested  that  questions  upon  signifaavU  from  the  Ecclesiastical 
Court  had  usually  been  made  the  subject  of  discussion  here  upon  ap- 
plications to  discharge  or  quash  *the  writ  de  excommunicato  or  de  [*42] 
coniumace  capiendOf^when  the  writ  not  having  been  returned  in  the 
Queen's  Bench,  this  court  still  had  jurisdiction  over  it.  The  party  has  pre* 
ferred,  as  he  had  an  undoubted  right  to  do,  to  rest  his  case  upon  the  return  to 
the  habeas  corpus^  and  my  consideration  is  necessarily  restricted,  not  to  what 
lias  actually  taken  place  in  the  Ecclesiastical  Court — of  which  I  know 
nothing,  except  from  the  significavU  which  that  court  has  sent  to  me, — but 
to  what  is  stated  in  that  significavU  to  have  there  taken  place. 

It  is  important  to  keep  in  view  the  great  difference  between  a  court's  as- 
suming a  jurisdiction  which  does  not  belong  to  it,  and  improperly  exercising 
a  jurisdiction  with  which  it  is  legally  invested.  Upon  \hh  habeas  corpus 
my  duty  is  to  protect  the  prisoner  against  the  former,  if  it  shall  appear  to  have 
occurred.  Another  and  a  very  different  course  would  be  to  be  pursued,  if  ne- 
cessary, for  the  purpose  of  correcting  the  latter. 

The  first  objection  to  the  significavU  was,  that  it  did  not  show  that  the 
ram  which  the  prisoner  was  ordered  to  pay  was  a  church  rate.  I  think  that 
this  is  sufficiently  stated,  both  with  respect  to  the  terms  used,  and  to  the  form 
prescribed  by  the  act  The  significavU  states  the  command  to  be  to  pay  2/. 
hs.y  rated  and  assessed  upon  him,  pursuant  to  a  monition  duly  issued  under 
the  seal  of  the  Arches'  Court,  in  a  certain  cause  or  business  of  subtraction  of 
chnrch  rate.  I  am  not  now  considering  the  amount  of  the  church  rate,  but 
whether  the  significavU  states  the  2/.  6s.  to  have  bieen  rated  and  assessed  for 
a  church  rate ;  and  of  this  being  stated  with  sufficient  certainty,  I  have  no 
doabt ;  nor  does  it  appear  how,  consistently  with  the  form  prescribed 
in  the  ^schedule  to  the  act,  it  could  be  more  specifically  stated ;  for,  [*43] 
by  that  form,  the  command  is  first  to  be  stated,  and  then  the  cause  in 
which  it  was  made ;  but  the  command  was  probably  merely  to  pay  the  sum 
in  question,  without  repeating  that  it  was  for  a  church  rate ;  that  appearing 
from  the  proceedings ;  and  if  so,  the  form  has  been  accurately  followed. 

Connected  with  this  objection  was  another,  that  the  amount  of  the  rate 
appeared  to  be  under  102.,  and  that  the  Ecclesiastical  Court  had,  by  the  53  G. 
3,  c.  127,  been  deprived  of  its  jurisdiction  in  church  rates,  t)nlesB  the  sum 

(a)  10  Mod.  351. 
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demanded  exceeded  that  sum,  o%  the  validity  of  the  rate,  or  the  liability  of 
the  party  was  in  dispute.  To  raise  this  objection  it  must  be  assumed  that 
the  jurisdiction  is  so  taken  away.  Such  the  judges  of  the  Court  of  Queen's 
Bench  stated  to  be  their  opinion  in  Ricketi  v.  Bodenham  :{a)  but  that  opi- 
nion did  not  regulate  their  judgment  in  that  case ;  and  had  that  opinion 
been  different,  the  judgment  must  have  been  the  same.  It  is  not  my  wish 
to  raise  any  doubt  upon  that  point.  In  that  case  it  was  decided  that  a  pre- 
vious proceeding  before  magistrates  is  not  necessary  to  give  the  Ecclesiasti- 
cal Court  jurisdiction  in  cases  of  church  rate  under  10{.  if  the  validity  or 
liability  be  in  question.  It  would  seem,  therefore,  that  it  must  be  competent 
to  institute  the  suit,  for  without  a  mit,  in  such  a  case,  there  may  be  no  means 
of  showing  that  the  validity  or  liability  is  in  dispute ;  and  if  so,  it  does  not 
seem  very  obvious  how  the  suit  can  be  objected  to  upon  the  ground  that  the 
validity  or  liability  is  not  disputed,  before  the  defendant  appears.  It  was  also 
decided  that  in  such  a  case,  although  the  proceedings  did  show  that 
[M4]  the  validity  or  liability  was  in  question,  the  patty  sued  was  not  *enti- 
tled  to  a  prohibition ;  and  it  seems  to  have  been  the  opinion  of  the 
judges,  that,  for  that  purpose,  after  sentence  in  the  Arches'  Court,  unless  want 
of  jurisdiction  appeared  upon  the  proceedings,  it  would  not  be  intended.  I 
cannot,  consistently  with  this  doctrine,  hold  that  the  sigmfictnfit  does  not 
state  a  suit  of  which  the  Ecclesiastical  Court  has  jurisdiction.  The  cases  of 
I)eybe](ft)  and  Nash,(c)  have  no  application :  in  those  'oases  there  was  oo 
jurisdiction,  except  upon  a  particular  fact  which  was  not  sufficiently  stated. 
In  this  case  there  is  a  general  jurisdiction,  and  the  doubt  is  as  to  a  particular 
fact,  which,  if  it  exists,  may  take  it  away. 

Another  objection  much  relied  upon  was,  that  the  signiJkavU  states  that 
the  party  prosecuted  had  never  appeared,  and  that,  without  appearance,  the 
court  was  not  authorized  to  procc^  to  judgment  upon  the  merits.  In  con- 
sidering this  objection^  it  must  be  assutned  that  the  court  had  jurtsdictioa 
over  the  subject  matter ;  and  if  so,  the  objection,  if  well  founded,  would 
amount  only  to  this,  namely,  that  it  has  improperly  exercised  its  jurisdiction, 
and  pronounced  an  illegal  judgment.  There  may  be  very  many  grounds 
upon  which  a  judgment  may  be  illegal,  and  in  one  sense,  the  court,  in  pro- 
nouncing such  judgmenti  exceeds  its  jnrisdictioa ;  but  that  is  not  the  sense 
in  which  the  expression  is  used)  when  applied  to  such  a  case  as  the  pment. 
The  object  of  the  jurisdiction  I  am  now  exercising  is  to  keep  the  Ecdesiss- 
tical  Coiurts  within  the  jurisdiction  which  the  law  has  assigned,  and  not  to 
conrect  any  error  into  which  they  may  fall  in  the  exercise  of  it.  If  this  dis- 
tinction be  not  carefully  kept  in  view,  every  court  and  judge  having  autho- 
rity to  issue  the  kabems  tarpns  would  become  a  court  of  appeal  ffom 
[*46j  the  court  by  whose  authority  the  *party  was  committed,  and  so  usurp 
th^  jurisdiction  which  the  law  has  reposed  in  those  courts  to  which 

(a)  4  Adol.  &  EUb,  433.  (6)  4  B.  &  Aid.  243.  (c)  4  B.  Jb  Aid.  29^ 
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in  appeal  is  given.  In  Dr.  Trebee?s  case,{a)  Lord  Hardvicke  very  elearly 
umrks  the  distinction,  saying :  <*  It  is  not  neeessary  for  the  Kcclesiiistical 
Court  to  show  they  have  rightly  prooeeded."  I  do  not  say  that  a  proceed- 
ing may  not  be  so  inconsistent  with  all  principle  as  to  justify  the  treating  it 
«s  a  nullity;  but  that  cannot  be  said  of  this  case,  in  which  the  course  of 
proceeding  has  been  one  which  has  been  made  l^[al  in  other  courts,  and 
which  is  essential  to  the  due  administration  of  justice  —  1  mean  proceeding 
to  judgment  in  cases  in  which  the  defendant,  with  full  notice  of  the  suit,  and 
of  its  objects,  does  not  choose  to  appear. 

I  was  Cold,  during  the  argument,  and  with  perfect  accuracy,  that  I  could 
not  judieially  know  any  thing  of  the  practice  of  the  Ecclesiastical  Court,  and 
therefore  that  1  could  not  know  what  was  meant  by  the  words  '*  usual  inti- 
matioa ;"  and  yet  I  \yas  referred  to  several  books  of  practice  in  the  Ecclesi- 
astical Court,  for  the  purpose  of  proving  that  the  court  would  not  be  justified 
in  pronouncing  any  decree  in  4i6ssn<ia  /  but  if  that  be  so,  it  is  not  within 
my  proTiace  to  correct  it  in  the  present  proceeding.  If  I  were  to  commit  a 
party  for  a  contempt  of  this  court,  the  Court  of  Q,ueen's  Bench  would  not, 
Qpon  an  habeas  carpus,  inquire  into  the  propriety  of  my  order,  but  simply 
whether  it  appeared  upon  the  return  that  I  had  kept  within  my  jurisdiction. 

It  was  then  argued  that  the  term  ^'  usual  intimation"  was  so  uncertain  as 
to  ma)ce  the  significavii  bad,  upon  the  authority  of  a  decision*  that  the 
term  **  usual  penance"  had  been  held  to  be  too  uncertain.  No  doubt 
it  *  would  be  so  if  it  were  essential  for  the  court  to  know  what  the  in-  [*46] 
timation  was,  as  in  the  case  referred,  it  must  have  been  thought  to  be, 
to  know,  what  had  been  the  penance  inflicted ;  but  as  part  of  the  narrative  of 
proceedings  in  a  matter  over  which  the  court  had  jurisdiction,  it  is  not,  I 
think,  material  to  know  what  the  intimation  was,  as  it  would  not  be  compe- 
tent for  me  to  ex^cise  my  judgment  whether  it  was  the  usual  intimation  or 
not;  besides  which,  it  is  twice  stated  that  the  party  was  duly  cited ;  which 
expression  is,  indeed,  as  vague  as  the  otbfer,  though  it  was  not  made  the  sub- 
ject of  observation.  The  terms  are  convertible,  because  the  usual  mode  of 
citing  was  the  due  mode. 

Another  objection  was  that  the  significavii  was  in  the  name  of  Sir  Herbert 
Jenner,  the  Dean  of  the  Arches,  and  not  in  the  name  of  the  Archbishop  of 
Canterbury.  The  ^t  is  imperative  upon  the  judge  to  make  the  certificate ; 
bat  it  was  said  that  he  onght  to  make  it  in  the*name  of  the  archbishop,  not 
from  any  expression  in  the  act  itself  (all  such  expressions  tending  to  the  con- 
clusion that  the  whole  duty  of  sending  the  significavU  was  reposed  in  the 
jadge,)  but  because  the  form  in  the  schedule  is  adapted  to  a  significavU  in 
the  name  of  the  archbishop.  If  the  enacting  part  and  the  schedule  cannot  be 
made  to  correspond,  the  latter  must  yield  to  the  former ;  and  particularly  iu 
this  case,  in  which  the  form  given  in  the  schedule  cannot  be  made  to  apply 


(a)  8  Atkym,  498. 
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to  all  or  nearly  all  the  cases  which  must  arise ;  for  a  bishop  could  not  send 
a  significavU  in  that  form.  It  mast,  therefore,  be  taken  only  as  an  example 
or  precedent  to  be  altered  and  adapted  to  each  particular  case.  But  what  re- 
moved all  doubt  from  my  mind  upon  this  subject  was  the  information  I  have 
received  from  the  officer  that  the  Dean  of  the  Arches  has  always  sent  the 

significavUs  fn  his  own  name. 
[*47]        •One  other  objection  remains,  which  may  be  disposed  of  in  very 

few  words.  The  act  of  Elizabetli  directs  that  the  writ  shall  be  bronght 
into  the  Queen's  Bench,  and  in  the  presence  of  the  justices  shall  be  opened, 
and  delivered  of  record,  &c. ;  but  the  memorandum  only  states  that  the  writ 
was  allowed,  inroljed,  delivered,  and  before  our  Lady  the  Queen  at  Westminster, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  omitting 
to  state  that  it  was  opened.  This  memorandum  cannot  be  true,  if  there 
were  any  foundation  for  the  fact  assumed  for  the  purpose  of  objection  ;  but 
certainly  nothing  appears  to  have  been  done  contrary  to  what  the  act  re- 
quires and  the  rule  that  "  omnia  prtBsumunter  solemniter  esse  aeiaf^  therefore 
applies. 

I  am,  for  these  reasons,  of  opinion  that  none  of  the  objections  made  to  the 
significavit  can  be  supported,  and  that  the  prisoner  must  be  remanded. 


[•48]  •Owens  v.  Dickensok. 

2840:  December  18, 19,  21. 

The  general  engagements  of  a  married  woman  are  enforced  by  a  court  of  equity  againaC  her  arpt- 
v^  rate  estate,  not  as  executions  of  a  power  of  appointment,  but  on  the  principle  that  to  wbatev^ 
extent  she  has,  by  the  terms  of  the  settienent,  the  power  of  dealing  with  her  separate  proper- 
ty, she  has  also  the  other  power  incident  to  property  in  general,  namely,  the  power  of  contract- 
ing debts  to  be  paid  oat  of  it.  . 

Where  a  married  woman  whose  real  estate  was  settled,  on  her  marriage,  to  such  uses  as  she 
should,  by  any  deed  or  instrument  in  writing,  attested  by  one  witaesa,  or  by  her  will,  appoiat, 
and  in  default  of  appomtment,  upon  trusts  for  her  sole  and  separate  use  for  life,  with  remainder 
over,  made  her  will»  in  pursuance  of  the  power,  and  thereby  charged  her  real  estate  with  pay- 
ment of  her  debts :  It  was  held  that  this  was  a  good  charge  on  tl^e  real  estate  of  all  her  written 
engagements  ;  and  BemhUt  also,  of  her  debts  generally,  whether  evidenced  by  writing  or  not. 

Held,  also,  that  the  proper  form  of  a  decree  in  a  suit  by  a  holder  of  h|r  written  engagement,  on 
behalf  of  himself  and  all  other  orsdUora,  fbr  payment  of  their  debts  out  of  the  real  estate,  was 
•a  inquiry  what  debts  theie  were  to  be  paid  uoder  the  provisions  of  the  will ;  and  that  the  plaia- 
tiffmustf  therefore,  prove  his  debt  over  again  before  the  master. 

Hy  a  settlement  made  in  May^  1824|  on  the  marriage  of  Mary  MKSrier, 
widow  of  Hugh  Jones,  certain  freehold  messuages  and  hereditaments,  the 
property  of  Mary  M^Grier,  were  conveyed  to  two  persons,  to  such  uses  as 
fihe  should,  by  any  deed  or  other  instrument  in  writing,  attested  by  one  wit- 
ness, or  by  her  will,  attested  by  three  witnesses,  from  time  to  time  appoint, 
and,  in  default  of  appointment,  in  trust  to  pay  to  or  permit  her  to  receive  the 
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wnta  and  profits  thereof,  for  her  life,  to  and  for  her  sole  and  separate  use  and 
benefit,  independent  of  her  then  intended  husband,  and  after  her  death,  to  the 
use  of  Thomas  MKjirier,  her  son  by  a  former  marriage,  and  his  issue  as 
therein  mentioned,  with  remainder  over.  By  the  same  settlement  certain 
stock  in  trade,  furniture,  and  other  effects  of  Mary  M'Grier  were  assigned  to 
the  same  persons,  In  trust  for  her  sole  and  separate  use  during  her  life,  and 
after  her  death  for  the  said  Thomas  M'Grier  absolutely. 

Part  of  the  property  included  in  the  settlement  consisted  of  a  freehold  pub- 
lic house,  with  the  fixtures  and  furniture  thereto  belonging. 

*ln  September,  1828,  Mary  Jones  (formerly  Mary  M'Orier,)  having  [*49] 
occasion  for  the  sum  of  210/.,  agreed  with  the  plaintiff  (Moftes  Owens) 
that  he  should  take  the  public  house  as  her  tenant,  at  the  yearly  rent  of  402., 
and  should  purchase  the  license,  fixtures,  and  furniture,  for  the  sum  of  210/. ; 
and  that  the  same  sum  should  be  repaid  by  Mary  Jones  to  the  plaintiff  on  his 
quitting  the  premises,  and  delivering  up  the  license,  fixtures,  and  furniture 
at  si<  months'  notice.  The  ]^laiutiff  accordingly  took  possession  of  the  pub- 
lic house,  fixtures  and  furniture,  and  paid  the  sum  of  210/.  to  Mary  Jones's 
order;  and  thereupon  she  executed  a  memorandum  in  the  following 
words : — 

"  I  do  hereby  agree  to  accept  Moses  Owens  as  my  tenant  of  the  public 

honse  situated  at  the  east  side  of  Sea  Brow,  with  the  privilege  of  letting  it, 

and  to  return  to  the  said  Moses  Owens  the  sum  of  210/.  whieh  he  paid  for 

license,  fixtures,  and  appurtenances,  as  per  inventory,  provided  he  leaves  the 

said  house  within  a  given  notice. 

'<  Dated  this  1st  of  September,  182H. 

"  Mary  X  Jones, 

Her  mark." 

The  plaintiff  continued  to  occupy  the  premises,  as  tenant  to  Mary  Jones, 
until  the  time  of  her  death,  in  April,  1832. 

Mary  Jones,  by  her  will,  dated  the  9th  of  Febniary,  1832,  and  executed  in 
the  manner  required  by  the  power  reserved  in  the  settlement,  after  recking 
the  power,  devised  and  appointed  all  her  real  estate  to  William  Dickenson, 
William  France,  and  Michael  Oldfield,  whom  she  also  appointed  her  execu* 
tors,  in  fee  simple,  upon  certain  trusts  for  the  benefit  of  her  son  Thomas 
M'Grier  for  his  life,  and  of  other  persons  after  his  death ;  and  *sbe  [*50] 
charged  her  real  estate  with  the  payment  of  her  debts,  and  funeral 
and  testamentary  expenses.    The  execntors  proved  the  will. 

After  the  death  of  Mary  Jones,  which  happened  in  the  lifetime  of  her  hus- 
band, the  plaintiff  continued  to  occupy  the  premises  as  tenant  to  Thomas 
M'Grier  until  the  year  18|6,  when,  in  pursuance  of  a  notice  given  to  him  for 
that  purpose  by  Thomas  M'Grier,  he  quitted  the  premises,  and  delivered  up 
to  him  the  license,  fixtures,  and  furniture,  and  thereupon  claimed  to  be  paid 
the  sum  of  210/.  as  due  to  him  from  the  estate  of  Mary  Jones. 

That  demand  having  been  refused,  the  plaintiff  filed  this  bill,  on  behalf  of 
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himself  and  the  other  unsatisfied  creditors  of  Mary  Jones,  against  the  trustees 
and  executors  of  her  will,  and  against  Thomas  M'Grier  and  the  other  peisoos 
beneficially  Interested  under  the  will,  praying  that  the  estate,  as  well  real  as 
personal,  to  which  the  testatrix  was  entitled  to  her  separate  use,  oroirer  which 
she  bad  a  disposing  power,  might  be  applied  in  payment  of  the  debts  of  the 
plaintiff  and  the  other  creditors,  in  a  due  course  of  administration. 
.  The  defendants,  by  their  answers,  disputed  the  debt,  and  insisted  particu- 
larly on  the  suspicious  character  of  the  memorandum,  as  being  written  on  a 
small  slip  of  paper,  signed  only  by  a  mark,  and  without  any  attesting  witness. 
One  of  the  plaintiff's  witness,  however,  stated  that  he  was  present  when 
Mary  Jones  affixed  her  mark  to  the  memorandum,  and  saw  her  do  iu 
though  he  was  not  formally  an  aitesting  witnesses ;  and  the  various  eircum- 

'  stances  which  led  to  the  agreement  'were  also  proved  in  evidenoe, 
[*51]  'The  cause  now  came  on  to  be  heard  before  the  Lord  Chanoellor. 
Mr.  Beihdl  and  Mr.  Spurrier f  for  the  plaintiff,  contended  that  the 
fUOL  secured  by  the  memorandum  of  September,  1828,  was  at  the  death  of 
Mary  Jones,  a  debUum  in  prt»$erUi  soloendum  in  fuiuro^  and  that  it  was 
well  charged  by  the  will  upon  her  real  estate ;  and  that  her  personal  estate 
if  she  should  appear  to  have  left  any,  was  also  applicable  to  the  payment  of 
it ;  Murray  r.  Barlee.{a) 

Mr.  Wigram  and  Mr.  /  Russell^  for  the  defendants. — The  memoraodum 
which  is  too  suspicious  a  document  for  the  court  to  rely  upoa,  must  be  put 
out  of  consideration ;  and  then  there  will  remain  to  the  {daintiff  nothing 
but  a  verbal  or  implied  promise,  which  has  never  yet  been  held  to  bind  the 
separate  estate  of  a  married  woman.  .  A  contract  must,  in  order  to  have  that 
effect,  be  in  writing,  and  even  then  can  be  enforced  only  against  her  perso- 
nal estate  and  the  accruing  rents  and  profits  of  her  real  estate  in  ibe  hands 
of  her  trustees :  Hulme  v.  T$nani.{b)  That  was  all  that  was  decided  in 
Murray  ▼•  Barlee.  A  married  woman's  contract  has  never  yet  been  held 
to  constitute  a  charge  on  the  corpus  of  her  real  estate ;  and  in  this  case  her 
interest  in  the  personal  estate,  comprised  in  the  settlement,  determined  with 
her  life.  The  cliarge  of  debts  in  the  will  of  a  married  woman  is  inopera- 
tive, because  she  is,  by  law  incapable  of  contracting  debts :  her  contracts 
can  only  bind  her  estate  by  way  of  equitaUe  appointment:   Field  v. 

S(nDle.{c) 
[•52]        •Mr.  Bethdl,  in  reply. 

Dec.  21. — ^Thb  Lord  Chancellor  : — Two  points  were  taken  in  the  argu- 
ment, one  as  to  the  honesty  of  the  transaction  and  the  truth  of  the  ease  repre- 
sented by  the  plaintiff,  and  the  other  as  to  the  effect  of  the  will  of  a  married 
woman  upon  her  separate  property  as  applicable  to  the  payment  of  this  and 
other  debts. 

(«)  3  M.  &.  K.  S09.  {b)  1  B.  C.  C.  16.  (c)  4  Rom.  112. 
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Now,  certainly,  where  the  title  is  made  to  rest  on  a  document  merely  signed 
by  the  mark  of  the  party,  it  is  more  probable,  than  in  ordinary  cases,  that 
the  party  may  not  have  been  aware  of  its  contents ;  for  the  inability  to  write 
may,  perhaps,  to  a  certaii^  degree,  imply'the  inability  to  read ;  and,  there* 
fore,  sach  a  document,  standing  alone,  might  be  so  far  open  to  suspicion  as 
to  create  a  necessity  for  an  inquiry ;  but  in  this  case  there  are  so  many  other 
circumstances  connected  with  and  leading  to  the  agreement,  that  there  does 
not  appear  to  be  anything  to  awaken  the  least  suspicion.  [His  lordship  tlien 
examined  the  facts  of  the  case  in  detail,  and  proceeded  as  follows : — ] 

This  married  woman,  as  it  appears  by  the  settlement,  had  a  separate  estate, 
subject  to  her  appointment  by  will  or  deed  or  other  instrument  in  writing, 
attested  by  one  witness.  Having,  by  her  mark,  put  her  signature  to  the  do- 
cument which  recognized  the  210Z.  as  a  debt  which,  in  certain  circumstances, 
she  was  to  be  liable  to  pay  to  the  plaintiff,  she  makes  her  will,  and  by  her  will 
charges  all  her  debts  upon  property  which  she  had  power  to  dispose  of. 

*Now  that  document  alone,  within  the  authority  of  oases  which  [*9] 
have  been  decided,(a)  would  have  been  operative  upon  her  separate 
estate,  but  not  by  way  of  the  execution  of  a  power,  although  that  has  been 
an  expression  sometimes  used,  and  as  I  apprehend  very  inaccurately  used,  in 
cases  where  the  court  has  enforced  the  contracts  of  married  women  against 
their  separate  estate.  It  cannot  be  an  execution  of  the  power,  because  i( 
neither  refers  to  the  power  nor  to  the  subject  matter  of  the  power  ;[1]  nor,  in- 
deed, in  many  of  the  cases,  has  there  been  any  power  existing  at  all.  Besides, 
as  it  was  argued  in  the  case  of  Murray  v.  BmrUe^  if  a  married  woman  enters 
into  several  agreements  of  this  sort,  and  all  the  parties  come  to  have  satisfac- 
tion oat  of  her  separate  estate,  they  are  paid  pari  passu  ;  whereas,  if  the  in- 
struments took  effect  as  appointments  under  a  power,  they  would  rank  ac- 
cording to  the  priorities  of  their  dates.  It  is  quite  clear,  therefore,  that  there 
is  nothing  in  such  a  traosaction  which  has  any  resemblance  to  the  execution 
of  a  power.  What  it  is,  it  is  not  easy  to  define.[2]  It  has  sometimes  been 
treated  as  a  disposing  of  the  particular  estate ;  but  the  contract  is  silent  as 
to  the  separate  estate,  for  a  promissory  note  is  merdly  a  contract  to  pay, 
not  saying  out  of  what  it  is  to  be  paid,  or  by  what  means  it  is  to  be 
paid;  and  it  is  not  correct,  according  to  legal  principles,  to  say  that  a 
a  contract  to  pay  is  to  be  construed  into  a  contract  to  pay  out  of  a  particular 


(«)  See,  bemdee  the  eaaes  before  meiitioned,  HtaiUy  ▼.  TkmmMM^  15  Vei.  596;  and  BuUfin 
T.  ClmU,  17  Vee.  3S5. 

{!]  If  ■  eeflieieiit  thet  the  exeeatiea  be  io  the  form  jaeecribed  by,  and  operate  upon  the  mbjeet 
natter  of  the  power*  wilbeiit  any  direct  vefnenee  to  the  power  itiotf ;  for  ae  was  oaid  by  Leaeb, 
If .  R. :  "A  gift  of  that  of  whieh  a  ieiCalor  eaaiiot  diipeM,  except  in  ezeeation  of  a  power,  neoee- 
sarily  manifeato  an  intODtion  to  execute  that  power/'  HughtM  t.  Turmr,  3  MyL  Sl  Keen,  699, 
and  oee  ibid.  696.  HmnMtM  t.  OtU^  1  Ron.  Sl  M.  515,  595,  n.  1,  and  caiea  there  cited.  Blagge 
T.  mU9, 1  Btery'li  Rep.  486, 454.  C^tete  v.  Kmnrieh,  9  Sim.  443.  Ckurckm  ▼.  JHhhtn,  ibid. 
147  n.  ••    Hejfcr  ▼.  Bmrgnt  I  Heff  Ch.  Rep.  18. 

f9]  As  to  tiM  diotioetien  between  the  power  of  daipoaiBf  of  property  and  the  right  of  pfoperty, 
fee  Uugk€§  V.  TWacf ,  3  Myl  dt  K.  688. 
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property,  so  as  to  constitute  a  lien  on  that  property.  Equity  lays  bold  of  the 
separate  property,  but  not  by  virtue  of  any  thing  expressed  in  the  contract ; 
and  it  is  not  very  consistent  with  correct  principles  to  add  to  the  contract 

that  which  the  party  has  not  thought  fit  to  introduce  into  it.  The 
[*64]    'view  taken  of  the  matter  by  Lord  Thurlow,  in  Hulme  v.  Tenani,{a) 

is  more  correct.  According  to  that  view,  the  separate  property  of  a 
married  woman  being  a  creature  of  equity,  it  follows,  that,  if  she  has  <t  pow- 
er to  deal  with  it,  she  has  the  other  power  incident  to  property  in  general ; 
namely,  the  power  of  contracting  debts  to  be  paid  out  of  it ;  and  inasmuch 
as  her  creditors  have  not  the  means  at  law  of  compelling  payment  of  those 
debts,  a  court  of  equity  takes  upon  itself  to  give  effect  to  them,  not  as  perso- 
nal liabilities,  but  by  laying  bold  of  the  separate  property,  as  the  only  meauii 
by  which  they  can  be  satisfied.[3| 

Now  these  considerations  are  important,  because  it  was  part  of  the  argu* 
ment  that  a  married  woman,  although  she  can  enter  into  a  species  of  contract, 
aftd  bind  herself  by  a  promissory  note.(6)  (for  that  was  the  case  put.)  yet  that 
she  cannot  be  considered  as  having  creditors ;  and  therefore,  when  she  makes 
her  will  and  directs  that  her  debts  are  to  be  paid,  that  part  of  the  will  cannot 
be  carried  into  effect.  But  all  the  cases  suppose  she  can  have  creditors.  The 
holder  of  her  promissory  note  has  her  contract,  which  equity  considers  her 
capable  of  entering  into ;  and  it  would  be  a  very  strong  proposition  to  say 
that  when  she  has,  by  an  instrument  under  her  hand,  acknowledged  her 
tiebt  and  promised  to  pay  it,  she  is  not  to  be  considered  as  creating  an  obliga* 
tion  which  binds  her.  There  is,  however,  no  ground  for  supporting  such  a 
proposition,  and  it  would  be  interfering  very  much  with  the  rights  which 
this  court  considers  are  attached  to  the  property  of  a  married  woman,  to  pat 
such  a  construction  on  her  contract[4] 

(a)  1  B.  C.  C.  16,  Me  p.  21.  (6)  See  BaUpinT.  Clarke,  17  Vet. 3e& 

[3]  «<  In  the  earlier  caeee  the  doctrine  was  pot  upon  the  intelligible  gruand,  tbnt  a  married 
woman  ie,  as  to  her  eeparate  property,  to  be  deemed  a/«iM  9oU;  and  therefore  that  her  genenl 
engagements,  although  they  would  not  bind  her  peraoD,  shoald  bind  her  separate  property.  Thif 
however,  is  not  the  modem  doctrine ;  for  by  that  it  seems  to  turn  upon  the  intention  of  the  mar* 
ried  woman  to  create  a  charge  npon  her  separate  estate,  either  as  an  appointment,  or  as  a  diip^ 
sition  of  it  by  a  contract  in  the  nature  of  an  appointment.''  S^Story's  Eq.  §  1401.  The  easeiatiM 
text,  to  which  the  learned  commentator  has  referred,  bat  not  as  the  controlUoig  anthority  oa 
the  subject,  seems  to  have  replaced  the  doctrine  **  npon  the  intelligible  ground." 

[4]  The  defendant  Armstrong,  with  hia  wife  who  was  entitled  to  certain  separate  property, 
joined  in  a  deed,  the  object  of  which  was  to  raise  an  annuity  out  of  the  separate  estate  of  the  wifs; 
but  the  granting  part  of  the  deed,  and  the  covenants  were  in  the  name  of  Armstrong  alone.  It  was 
held,  .that  the  separate  estate  of  the  wife  was  not  boand.  Lord  Langdale,  M.'R.  '<  The  qaeationii 
whether  the  separate  estate  of  Mrs.  Armstrong  is  to  be  bonnd  by  this  deed.  If  she  had  been  aeove* 
nanting  party,  I  apprehend  it  would  clearly  create  a  charge  upon  her  separate  estate ;  or  even  if 
the  deed  had  recited  an  agreement  that  she  should  be  a  snrety  for  her  husband,  and  that  her  sepa^ 
rate  estate  ahoold  be  made  liable  to  this  annuity,  I  apprehend  that  the  court  according  to  all  the 
rules  upon  which  it  acts,  would  have  held  that  the  deed  extended  far  enough  to  bind  her  separata 
estate,  and  create  a  charge  tbereooi  atthongh  there  might  not  have  been  any  fonnal  words  to  tba 
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*In  this  case  the  debt  is  proved :  there  is  nothing  of  suspicion  to  [*65] 
make  one  suppose  this  was  not  a  bona  fide  debt,  or  that  the  testatrix 
was  not  indebted  to  the  plaintiff  in  that  sum  at  the  time  she  made  her  will. 
By  her  will  she  has  charged  her  separate  property  with  the  payment  of  this, 
at  least,  among  other  debts  ;  and  therefore  I  think  that,  under  the  will,  the 
liability  of  the  separate  property  to  pay  this  debt  is  established.  But  by  her 
will  she  appoints  her  separate  property  to  pay  her  debts  generally,  and  there- 
fore there  must  be  an  mquiry  as  to  other  debts;  and  the  result  of  that  in- 
quiry may  give  rise  to  some  further  questions  which  it  is  not  at  present  ne- 
cessary to  anticipate,  because  the  authorities  are  very  vague  as  to  what  are  to 
be  considered  debts  in  this  sense.  I  observe  that  in  Clinton  v.  Willes,{a) 
Sir  l^homas  Plunder  suggested  a  doubt  whether  it  was  necessary  they  should 
be  secured  by  writing;  and  it  certainly  seems  strange  that  there  should  be 
any  difference  between  a  contract  in  writing,  when  no  statute  requires  it  to 
be  in  writing,  and  a  verbal  promise  to  pay.  It  is  an  artificial  distinction  not 
recognized  in  any  other  case.  On  that  point,  however,  I  give  no  opinion  at 
present.  It  must  be  referred  to  the  master  to  inquire  what  debts  there  are  to 
be  paid  under  the  provisions  of  the  will,  with  liberty  to  state  special  cir- 
cumstances. 


A  discussion  then  arose  at  the  bar  as  to  the  form  of  the  decree,  it  being  sug- 
gested, on  the  part  of  tlie  plaintiff,  that  he  should  at  once  be  declared  entitled 
to  be  paid  the  sum  of  210/.,  with  interest,  pari  passu  with  the  other  creditors 
of  the  testatrix,  out  of  the  property  which  passed  under  her  testamentary 

(a    1  Sog.  Pow.  208,  d. 

efiect  Bat  the  only  oircaawtance  relied  on  ia  this  ca«e  is,  that  Mra.  Armstroogr  was  a  party  to 
the  deed,  &c. — It  is  perfectly  clear  that  when  a  woman  has  property  settled  to  her  separate  usof 
ibe  may  bind  that  property  witboot  distinctly  stating  that  she  intends  to  do  so,  she  may  enter  into 
1  bond,  bill,  promissory  note,  or  other  obligation,  which,  considering  her  state  as  a  married  woman, 
cooid  only  be  satisfied  by  means  of  her  separate  estate  ;  and  therefore,  the  inference  is  conclusive, 
that  there  was  an  intention,  and  a  clear  one  on  her  part,  that  her  separate  estate,  which  woald  bo 
the  only  means  of  satisfying  the  obligation  into  which  she  entttred  should  be  boand.  Again,  I  ap- 
piebeDd  it  to  be  dear,  that  where  a  married  woman  having  separate  estate  but  not  knowing  perfect- 
ly the  nature  of  her  interest,  executes  an  instrument  by  which  she  plainly  shows  an  iutention  to 
kiad  the  Interest  which  belongs  to  her,  then  though  she  may  make  a  mistake  as  to  the  extent  of 
the  estate  Tested  in  her,  the  law  will  say  that  such  estate  as  she  may  have,  shall  be  bound  by  her 
owo  act.  Bot  in  a  case  where  she  enters  into  no  bond,  contract,  covenant  or  obligation,  and  in 
BO  way  contracts  to  do  any  act  on  her  part  :^-where  the  instrument  which  she  executes  does  not 
purport  to  hind  or  to  pass  any  thing  whatever  that  belongs  to  her,  and  where  it  roust  consequently 
be  left  to  mere  inference,  whether  she  intended  to  affect  her  estate  in  any  manner  or  way  what- 
ever, the  case  is  entirely  different  either  from  the  ease  where  she  executes  a  bond,  promissory  note, 
or  other  instrument,  or  where  she  enters  into  a  covenant  or  obligation,  by  which  she,  being  a  married 
woman,  can  be  considered  as  binding  her  separate  estate.  Though  Mrs.  Armstrong  was  a  party 
to  this  deed,  there  is  nothing  in  it  which  shows,  on  her  part,  an  intention  to  bind  her  separate  es- 
tate ;  on  the  contrary  the  conveyance  and  agreement  is  wholly  on  the  part  of  the  husband,  &c* 
7a/iett  ▼.  ArmUr&ng,  4  fieav.  319.  ISee  Cretby  v.  Church,  3  Beav.  465, 4«i9  ;  Sttad  ▼.  NeUon, 
9  Beav.  945, 248,  n.  1 ;  Kno»l§§  v.  McCamely,  10  Paige,  333,  346  ;  Brown  ▼.  Bamfard.  11 
Sim.  137 ;  4  Riwb  114»ii.  1. 
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[*56]  appointaient ;  and  *that  the  inquiry  should  be,  what  other  debts  were 
charged  on  such  property. 
The  LiOrd  Chancellor  : — Where  there  is  a  contest  between  specific  in- 
cumbrancers on  an  estate,  the  plaintiff  has  only  to  prove  his  debt,  once  for 
all,  at  the  hearing ;  because  all  the  parties  interested  in  disputing  it  are  then 
before  the  court.  But,  in  a  suit  by  one  or  more  creditors  on  behalf  of  all,  as 
every  creditor  has  a  right  to  question  the  claim  of  every  other,  because  it  may 
interfere  with  his  own,  and  as  all  are  not  before  the  court  at  the  hearing,  the 
plaintiff  in  such  a  suit  is  called  upon  to  prove  his  debt  over  again  before  the 
master,  although  he  may  have  established  it  here :  and  I  have  known  several 
instances  in  which  the  debt,  after  having  been  proved  here,  has  failed  before 
the  master,  and  ultimately  the  bill  has  been  dismissed.  Now,  in  this  case, 
the  plaintiff,  claiming,  not  by  virtue  of  a  specific  charge,  but  under  the  will, 
must  claim  as  being  entitled  under  the  description  contained  in  the  will ;  and 
therefore  the  ordinary  rule  in  creditors'  suits  applies  directly  to  this  case; 
^'and  the  decree  must  be  in  the  form  I  have  mentioned.  Of  course  the  proof 
given  here  will  be  proof  before  the  master  in  support  of  the  plaintiff's  claim. 
If  there  should  be  any  defect  in  that  proof,  any  of  the  other  creditors,  if  there 
be  such,  will  have  a  right  to  raise  the  question.[5J 

[5]  Id  a  miit  by  retidaary  legatees  of  A.,  agaiost  the  penonal  repreaentatiYee  of  B.,  who  waa  the 
executor  of  A.,  for  payment  of  a  debt  doe  from  B.  to  A.,  the  amount  of  which  waa  not  admitted, 
and  aleo  for  an  account  of  the  personal  eatate  of  A.,  praying  also,  unless  assets  were  admitted,  an 
account  of  the  perronal  estate  of  B.,  and  that  being  insufficient  seeking  to  charge  his  real  estate ; 
it  waa  held  that  the  plaintiff  was  not  entitled  to  a  declaration  that  a  particular  debt  or  sum  consti- 
tuted an  item  in  the  account  to  be  taken,  but  that  evidence  to  show  that  the  defendant  sboold  be 
charged  with  such  particular  debt  or  sum  was  admissible.  TonUin  v,  Tomlinf  I  Hare,  236.  But 
in  a  creditor*8  suit  againat  an  executor  or  administrator,  if  the  debt  of  the  plaintiff  be  admitted  or 
proved,  and  the  defendant  admits  assets,  the  plaintiff  is  entitled  at  the  hearing  to  an  immediate  de» 
cree  for  payment.  Wigram,  V.  C.  "  The  suit  »  instituted  by  a  simple  contract  creditor  on  behalf 
of  himaelf  and  ail  other  creditors,  seeking  the  payment  of  a  debt  alleged  to  be  secured  by  the  pro- 
missory note  of  the  intestate.  The  defendant,  by  his  answer,  says  he  believes  the  note  to  be  a 
forgery,  and  that  no  debt  was  due  to  the  plaintiff,  but  admits  assets  sufficient  to  pay  the  amount, 
and  all  other  debts  of  the  intestate.  He  suggests  no  ground  for  his  belief  as  to  the  debt  and  note. 
Evidence  has  been  gone  into  on  the  part  of  the  plaintiff  to  prove  the  debt,  and  be  aaks  an  imme- 
diate decree  for  payment  The  defendant  saya  it  ought  to  be  referred  to  the  master  to  take  an  ac- 
eount,  qot  only  of  the  estate,  but  of  what  other  debts  are  owing  from  the  intestate^— The  rtsason 
for,  and  the  principle  of  the  usual  form  of  decree,  are  stated  in  Otsens  ▼.  Dickenmm,  but  that 
reasoning  has  no  application  where  assets  are  admitted,  for  the  executor  thereby  makes  himself 
liable  to  the  payment  of  the  debt.  In  auch  a  case  the  other  creditors  cannot  be  prejudiced  by  a 
decree  for  payment  of  the  plaintiff's  debt,  and  the  object  of  the  special  form  of  the  deeree  in  a 
creditor's  suit  falls.  I  entertained  no  doubt  npon  this  point,  nor  can  I,  upon  inquiry  find  that  it 
was  ever  doubted  in  the  other  branches  of  the  conrt."  WoodgaU  v.  Field,  2  Hare,  211.  In  a 
creditor's  suit  a  question  arose  as  to  the  proper  form  of  the  affidavit  to  be  made  by  a  bond  creditor 
in  proving  his  debt  under  the  decree.  The  Lord  Chancellor  (Lyndhnrst)  inquired  of  Uie 
as  to  the  practice  in  their  offices,  eight  of  whom  certified,  "  that  it  is  not  the  practice  in  our 
to  require  that  the  affidavit  of  debt  should  state  the  consideration  for  which  the  bond  waa  given,  as 
in  the  case  of  simple  contract  debts ;  and  that  it  is  sufficient  if  the  affidavit  do  state  that  the  de- 
ceased was  indebted  in  so  mnoh  money  npon  the  bond.  And  that  if  a  bond  be  not  twenty  ycaia 
old,  we  require  the  ezecntlon  of  it  to  be  proved  in  the  regnlar  way ;  and  tbati  when  a  case  of  sa^ 
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^London  and  Birm^gham  Railway  Company  v.  Winter.    [*57] 

1840:  December  SI,  24. 

Id  a  lait  for  specific  performance  of  a  written  agrreement,  a  parol  variation  not  set  up  by  the  an- 
swer, bat  coming  out  on  the  cross-examination  of  the  defendant's  agent  who  was  one  of  the 
plaintiff's  witnesses,  is  a  proper  subject  for  inquiry  before  the  court  finally  disposes  of  the  case  : 

But  the  plaintiff  consenting  to  adopt  it  as  part  of  the  contract,  a  specific  performance  of  the  con- 
tract  with  the  parol  variation  was  decreed  immediately  with  costs. 

An  objection  to  a  bill  by  an  incorporated  railway  company  for  specific  performance  of  a  contract, 
for  the  purchase  of  land,  entered  into  by  their  agent,  that  it  did  not  appear  that  the  agent  was 
authorized  under  the  coporate  seal,  and  therefore  that  there  was  no  mutuality,  overruled,  on 
the  ground  that  the  company  had,  before  the  bill  was  filed,  not  only  acted  on  the  contract  by 
entering  into  possession  of  the  land,  but  actually  made  a  railroad  over  it 

Thr  bill  was  filed  by  an  incorporated  railway  company,  praying  the  spe« 
eific  performance  of  an  agreement,  alleged  to  have  been  entered  into  in  the 
month  of  September,  1833,  between  one  Griffin,  a  land  surveyor,  on  the  part 
of  the  defendant,  and  a  person  of  the  name  of  Cooke,  as  agent  of  the  com- 
pany, for  the  sale  to  the  company  for  the  purposes  of  the  railway,  of  part  of 
a  peace  of  land  belonging  to  the  defendant,  of  which  the  company  had  been 
allowed  to  take  possession ;  and  ^also  praying  an  injunction  to  restrain  the 
defendant  from  commencing  an  action  of  ejectment  against  the  company. 

The  agreement,  as  stated  by  the  bill,  was  that  the  company  should  pur- 
chase  from  the  defendant  so  much  only  of  his  land  as  was  actually  required 
for  the  construction  of  the  railway,  that  is  to  say,  1a.  1r.  16p.  ;  and  should 
pay  to  the  defendant,  as  the  consideration  for  the  same,  and  also  as  compen- 
sation for  all  loss  and  inconvenience  which  should  ensue  to  him,  from  the 
severance  of  his  land,  or  otherwise  from  the  construction  of  the  railway,  the 
sum  of  120L  The  agreement,  as  so  stated,  was  evidenced  by  a  memoran- 
dum which  was  entered  in  a  book  belonging  to  Cooke,  and  was  signed  by 
Griffin,  a  counterpart  being  entered  in  a  book  belongiag  to  Griffin  and  signed 
by  Cooke.    The  memorandum  was  in  the  following  terms : — 

*">  No.  Hemel  Hempetead.  Isaac  Winter.        £  [*58] 

33  0    2  17    Arable  Seed        Land  80 

34  0    2  39    Arable  Clover     Compensation     40 


A  I    I  16  120 


picioB  is  raised  as  to  the  consideration,  we  then  inquire  into ^ the  validity  of  the  bond."  The  Lord 
Chancellor  adopted  the  rnle  of  practice  as  laid  down  in  the  certificate.  Rundell  v.  Lord  River$,  1 
Phillipa,  88.  "  This  affidavit,"  says  Wigrram,  V.  C.  <*  is  required  to  extend  to  the  consideration  of  a 
simple  contract  debt,  but  not  to  the  consideration  of  bond,  or  other  specialty  debts. — ^Tbe  affidavit 
is  not  required  or  received  as  evidence  of  the  demand,  but  only  to  repel  the  possible  implication  that 
the  creditor  may  be  demanding  Uiat  which  he  knows  is  not  due."  Whitaker  v.  Wright,  3  Hare, 
310, 3 IS.  In  this  ease  it  was  held  that  under  a  decree  in  a  suit  by  a  bond  creditor  on  behalf  of 
himself  and  the  other  creditors  on  the  estate,  the  executor  may,  in  the  master's  office.  Impeach  the 
validity  of  the  bond  upon  grronnds  which  were  not  in  issue  in  the  cause  at  the  hearing. 
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**  Mr.  Winter  reserves  two  pieces,  viz.  6p.  and  2a.,  but  without  requiring 
the  company  to  make  any  way  to  them. 

"  1835,  Sept.  23d.  •   Agreed,  John  GHJinJ' 

Shortly  after  the  execution  of  the  agreement,  an  abstract  of  title  to  the  land 
was  delivered  by  (he  defendant's  solicitor  to  the  solicitor  of  the  company.  In 
the  course  of  the  month  of  November  following  the  title  was  accepted,  and  a 
draft  conveyance  having  been  approved  by  the  defendant's  solicitor  was  en- 
grossed; but  on  its  being  tendered  to  the  defendant,  in  the  month  of  Decem- 
ber, for  execution,  he  refused  to  execute  it. 

In  the  meantime,  by  an  arrangement,  of  which  the  defendant  was  apprized, 
between  the  solicitors  of  the  respective  parties,  the  company  were  let  into 
possession  of  the  land  in  question,  and  proceeded  to  construct  a  railway  over 
if.  The  defendant  having  subsequently  threatened  to  bring  an  ejectment  for 
land,  this  bill  was  filed. 

The  defendant,  by  his  answer,  admitted  that  he  had  authorized  Griffin  to 
treat  for  the  sale  of  the  land  in  question,  but  alleged  that  he  had  instructed 
him  to  stipulate  for  120/.  per  acre  as  the  price  of  the  land,  and  for  a  commu- 
nication by  a  bridge  between  two  small  portions  of  his  land,  which  would  be 
severed  by  the  railway,  and  that  he  had  never  authorized  him  to  enter  into  a 

contract  on  the  terms  stated  in  the  bill. 
[•59J  •This  representation  was  not  only  unsupported  by  evidence,  but 
was  directly  contradicted  by  Griffin,  upon  being  examined  as  a  wit- 
ness in  the  cause  on  the  part  of  the  company,  who  stated  that  although  the 
defendant  had  at  first  desired  him  to  stipulate  for  a  communication  by  a 
bridge  between  the  two  pieces  of  his  land  which  would  be  severed  by  the 
railway,  yet  that  he  had  subsequently  consented  to  waive  such  stipulation, 
on  its  being  represented  to  him  by  Griffin  that  the  company  would  never  ac- 
cede to  it,  and  that  his  ultimate  instructions  to  Griffin  were  to  make  the  best 
bargain  with  the  company  that  he  could.  It  came  out,  however,  on  Griffin's 
cross-examination,  that  he  had  been  employed,  about  the  time  of  the  contract 
in  question,  by  numerous  landowners  in  the  neighborhood,  to  treat,  on  their 
behalf,  for  the  sale  to  the  company  of  such  portions  of  their  land  as  were  re- 
quired for  the  purposes  of  the  railway,  and  that  there  had  been  a  general 
agreement  between  him  and  Cooke,  applicable  to  all  contracts  of  that  kind 
entered  into  between  them,  that  the  company  should  pay  separately  for  any 
timber  that  should  be  growing  on  the  lands  purchased,  and  should  also  pay 
the  surveyor's  expenses,  and  the  costs  and  charges  of  making  out  the  ven- 
der's title  ;  and  that  these  points  were  so  well  understood  between  him  and 
Cooke,  that  it  was  considered  unnecessary  to  make  them  part  of  the  written 
contract. 

It  did  not  appear  that  the  defendant  had  ever  before  the  institution  of  the 
suit  insisted  on  the  stipulation  disclosed  by  Griffin's  evidence,  relative  to  tim- 
ber and  expenses  of  sale,  nor  did  he  claim  the  benefit  of  that  stipulation  by 
is  answer. 
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The  cause  now  came  oa  to  be  heard  before  the  Lord  Chancellor. 

*It  was  contended,  for  the  defendant,  in  the  first  place,  that  the  [*60J 
written  contract  did  not  contain  all  the  tertns  of  agreement  proved  to 
have  been  entered  into  between  Cooke  and  Griffin  ;  and  that  the  contract  of 
which  the  bill  sought  a  specific  performance  was  not  the  agreement  proved, 
but  an  imperfect  contract,  which  the  court  would  not  enforce ;  Mortimer  v. 
Orckardf{a)  ReyruAds  v.  Waring.{b) 

It  was  contended,  secondly,  that  a  corporation  could  only  bind  itself  by  its 
corporate  seal ;  and  that  there  was  no  evidence  that  Cooke  was  so  appointed 
agent  of  the  company ;  and  if  he  was  not,  there  was  no  mutuality  in  the  con- 
tract; East  London  Water  Works  Company  v.  Bailey ^{c)  Dunston  v. 
The  Imperial  Oas  Light  Company. (d) 

Mr.  Wigram  and  Mr.  Bacon  appeared  for  the  plaintiffs. 

Mr.  Richards^  Mr.  Turner^  and  Mr.  J.  Russell  for  the  defendants. 


Dec.  24. — The  Lo&d  Chancellor,  on  this  day,  asked  Mr.  Wigram,  the 
counsel  for  the  plaintiffs,  whether  his  clients  were  willing  to  do  that  which 
Griffin,  on  his  cross-examination,  stated  was  understood  between  himself  and' 
Cooke. 

Mr.  Wigram  said  the  company  had  already  offered  the  defendant  his  ex- 
penses, and  that  there  was  no  timber  on  the  land  ;  but  that,  if  there  was  aay, 
they  were  willing  to  pay  for  it. 

*The  Lord  Chancellor,  after  expressing  his  opinion  that  upon  [*61] 
Che  testimony  of  Griffin,  and  upon  the  evidence  afforded  by  the  con- 
duct of  the  defendant,  it  was  clear  that  Griffin  had  authority  to  make  the 
contract  which  he  did  nuike,  and  stating,  that  upon  this  point  his  lordship 
did  not  entertain  any  doubt  at  the  time  at  which  the  case  was  argued,  proceed- 
ed as  follows: — 

I  wished,  however,  to  look  at  the  papers,  in  consequence  of  a  statement 
which  came  out  on  the  cross-examination  of  the  defendant's  agent,  by  which 
it  appeared  there  was  an  understanding  between  him  and  the  agent  of  the 
company,  that,  in  all  contracts  for  land  required  by  the  company,  the  value 
of  any  timber  on  the  land,  the  expense  of  investigating  the  title,  and  other  ex- 
penses which,  unless  there  was  some  special  agreement  between  the  parties, 
would  fall  on  the  vender,  should  be  paid  for  in  addition  to  the  purchase  mo- 
ney specified  in  the  contract :  and  that,  in  consequence  of  this  understanding, 
these  points  were  pot  included  in  the  written  contract  in  question.  This  was 
urged  as  a  reason  why  the  court  should  refuse  a  specific  performance.  It 
caimot  possibly  have  that  effect ;  but  it  might  have  this  effect,  namely  that  the 
court  would  not  decree  a  specific  performance  without  taking  care  that  the 
party  should  have  the  benefit  of  such  an  understanding.  Such  an  under, 
standing  cannot  operate  to  defeat  the  contract ;  because,  according  to  the 

(a)  2  Ve«.  Jan.  243.         (6)  1  Yoange,  346.  (c)  4  Binsr,  283.         (<0  3  B.  &  Adol.  135. 
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Statement  of  the  witness,  it  never  was  intended  to  form  part  of  the  written 
contract,  but  was  purposely  kept  out  of  it. 

This  is  not  a  case  within  the  meaning  of  those  decisions  in  which  the  court 
has  said  that  it  will  not  specifically  perform  the  contract  with  a  yariation. 
If  the  court  finds  a  written  contract  has  been  entered  into,  and  the  plaintiff 

says,  "  That  was  agreed  upon,  but  then  there  were  certain  other  terms 
[*62]    added,  or  certain  variations  'made,"  the  court  holds  that  in  such  a 

case  the  contract  is  not  in  the  writing,  but  in  the  terms  which  are 
verbally  stated  to  have  been  the  agreement  between  the  parties  ;  and,  there- 
fore, refuses  specifically  to  perform  such  an  agreement.  On  the  other  hand, 
it  is  quite  competent  for  the  defendant  to  set  up  a  variation  from.the  written 
contract ;  and  it  will  depend  on  the  particular  circumstances  of  each  case 
whether  that  is  to  defeat  the  plaintiff's  title  to  have  a  specific  performance,  or 
whether  the  court  will  perform  the  contract,  taking  care  that  the  subject  mat- 
ter of  this  parol  agreement  or  understanding  is  also  carried  into  effect,  so  that 
all  parties  may  have  the  benefit  of  what  they  contracted  for.  That  this  is 
the  rule  of  the  court  is  sufllciently  established  in  many  cases,  of  which  I  will 
only  mention  three,  Joynes  v.  Statham,{a)  by  Lord  Hardwicke ;  Townshend 
V.  Stangroom/fi)  by  Lord  Eldon  ;  and  Ramsbottom  v.  GosdenJ^c)  by  Sir 
William  Orant.[l]  In  the  last  mentioned  case,  Sir  William  Grant  put  it  to 
the  plaintiff  whether  he  would  take  a  specific  performance  with  the  per- 
formance of  the  condition  established  by  parol  testimony,  or  whether  he 
would  have  the  bill  dismissed.  The  only  doubt,  therefore,  I  should  have 
had  if  Mr.  Wigram  had  declined,  on  the  part  of  the  plaintiffs,  to  comply  with 
the  terms  mentioned  by  the  witness,  would  have  been,  whether,  in  thi9  case, 
the  variation  was  so  stated  as  to  entitle  the  defendant  to  the  benefit  of  it ;  be- 
cause he  does  not  state  it  in  his  answer,  nor  does  he  prove  it,  nor  attempt te 
prove  it ;  but  it  comes  out  on  the  cross-examination  of  the  plaintiffs'  witness. 
On  such  a  statement,  not  put  in  issue  between  the  parties^  and  which  the 
plaintiffs  had,  therefore,  no  opportunity  of  meeting,  I  should  certainly  not 

have  thought  it  right  to  act ;  but  as  it  appears,  on  the  evidence  before 
[*63]    the  *court,  that  such  an  understanding  existed,  I  should  probably  have 

thought  it  a  fit  subject  of  inquiry,  before  I  finally  disposed  of  the  case, 
if  the  course  taken  by  the  plaintiffs  had  not  made  it  unnecessary  for  me  to 
consider  the  point. 

There  is  only  one  other  point,  which  I  need  hardly  allude  to,  namely,  the 
objection  that  there  is  no  mutuality  in  this  contract,  in  as  much  as  the  agent 
of  the  plaintiffs  was  not  appointed  under  their  corporate  seal,  and  therefore 
they  are  not  bound  by  his  acts.[2]    It  is  not  very  easy  to  reconcile  all  the 

(a)  3  Atk.  388.  (6)  6  Yea.  jnn.  32a  (e)  1  Vea.  k,  Beamei,  165. 

f  I  ]  As  to  parol  variation  or  waiver  of  a  written  contract,  aee  Go#«  j.  Lord  Nugent,  5  Bam.  & 
Ad  58  ;  Blood  ▼.  Goodrich,  9  Wend.  68 ;  Lander  v.  Clark,  1  Hall,  361 ;  Pal.  Pr.  &  Ag.  (ed.  by 
Dnnl.)  357,  n.  3. 

[2]   Wlietber  a  corporation  may  appoint  an  a|^nt,  or  attorney,  otberwtte  than  under  leali  m^ 
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cases  on  the  subject ;  but  the  case  of  the  Mayor  of  Stafford  v.  Till[a)  is 
very  similar  to  the  present,  as  to  the  circumstances  of  the  parties  to  the  con- 
tract ;  there  the  Court  of  Common  Pleas  thought  that  the  corporation  were 
entitled  to  support  an  assumpsit  for  use  and  occupation  against  a  tenant, 
who,  though  he  did  not  hold  of  them  by  deed,  had  had  actual  enjoyment  of 
their  land.[3]  So,  here  the  plaintiffs  have  not  only  been  acting  on  the  con- 
tract by  entering  into  possession  of  the  property,  but  have  actually  destroyed 
the  property  enjoyed  by  the  defendant  previously  to  the  contract,  by  making 
their  rtulway  over  it.  If,  therefore,  it  were  necessary  for  the  defendant  to 
file  a  bill  against  these  plaintiffs,  I  have  no  doubt  but  that  they  would  be 
compelled  specifically  to  perform  the  contract.[4] 

For  these  reasons,  the  plaintiffs  undertaking  to  pay  the  value  of  the  timber,  if 
any,  that  was  upon  the  land,  and  the  expenses  referred  to  by  their  witness 
(the  amount  to  be  ascertained  by  the  master  if  the  parties  differ,)  there  must 
be  a  decree  for  a  specific  performance  according  to  the  terms  of  the  contract, 
with  costs. 


*CoR8BiE  V.  Free  and  Others.  [*64J 

1S40 :  December  99,  94. 

By  a  marriage  aettlemeDt,  after  reeitiD|^  that  the  intended  wife  was  pOBaetaed  of  1500/.  which  the 
husband  was  to  have  for  bis  own  use  as  soon  as  the  marria|^  shoald  take  effect,  and  that  she 
had  also  a  vested  interest  in  the  reul  and  residuary  personal  estate  of  a  testator,  amounting  to 
the  sum  of  32,000/.  and  upwards,  which  would  be  equally  divided  amongst  eight  children,  of 
whom  ahe  was  one,  on  the  death  of  a  tenant  for  life,  it  was  witnessed  that  in  consideration  of 
the  intended  marriage  and  of  the  snoi  of  1500/.  then  iu  the  possession  of  the  intended  wife,  and 
Ao  of  the  said  vested  interest  of  the  value  of  4000/.  and  upwards,  the  husband  covenanted  that 
his  heira,  executors,  and  administratore  sbould,  immediately  after  his  decease,  pay  to  the  trus- 
tees of  the  settlement  the  sum  of  4000/.,  to  be  held  upon  certain  trusts  for  the  wife  and  the 
children  of  the  marriage  ;  but  the  deed  contained  a  proviso,  that  the  heirs,  executors,  or  admin- 
istrators of  the  husband  should  pay  all  other  debts  which  the  husband  should  owe  at  his  death 
in  preferenee  to  the  4000/.,  and  that  they  should  not  be  bound  to  pay  the  4000/.  unless  the  as- 
sets of  the  husband  should  be  more  than  sufficient  to  pay  all  his  other  debts.  The  husband 
became  a  bankrupt  before  the  death  of  the  tenant  for  life,  but  he  survived  the  tenant  for  life, 
and  afterwards  died  before  the  wife's  share  was  actually  paid. 


(a)  4  Bing.  75. 

Pal.  Pr  iL  Ag.  (ed.  bj  Dnnl.)  155,  d.  o.     The  American  decisions  answer  the  question  decided- 
ly in  the  affirmative ;  the  English  authorities  are  by  no  means  so  clear. 

[3]  Beverley  v.  The  Lincoln  Oaa  Light  ^c.  Co.,  6  Ad.  Sl  Ellis,  829.  Arnold  v.  The  Mayor 
^  of  Poole,  4  Mann.  &,  Gr.  896.  Fishmongers  Co.  v.  Robertson,  5  Mann.  &.  Gr.  131.  The 
Mayor  ^.  of  Carmarthen  v.  Lewis,  6  Car.  Sl  Payne,  608.    Pal.  Pr.  Sl  Ag.  (ed.  by  Dnnl.)  155, 

B.C. 

[4]  That  here  was  an  adoption  by  the  corporation  of  the  act  of  there  agent,  assuming  it  to 
have  been  originally  unauthorized,  which  would  be  binding  on  them ;  see  The  New  England  JUo- 
rine  Ins.  Co.  v.  De  Wolf,  8  Fick.  56  ;  Foss  v.  Harbottle,  2  Hare,  493  ;  Pal.  Pr.  Sl  Ag.  (ed.  by 
I>iiol.)  155,  D.  «.  156,  n.  /.  190,  n.  c. 
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Semble :  The  husband's  covenant  did  not  operate  as  a  purchase  of  the  wife's  reTersionary  share 

under  the  will ;  but 
Held,  that,  at  all  events,  the  husband's  assignees  were  not  entitled  to  receive  the  share  without 

performing  the  covenant 

Robert  Buck,  by  his  will,  dated  the  1st  of  September,  1763,  gave,  de- 
vised, and  bequeathed  all  his  real  estate,  and  all  the  residue  of  his  personal 
estate  (which  he  directed  to  be  invested,  as  soon  as  convenient,  in  the  pur- 
chase of  land,)  to  certain  persons,  upon  trust  to  apply  the  income  as  therein 
mentioned :  and  be  directed  that,  after  several  previous  limitations  should 
have  determined,  the  rents  and  profits  of  his  real  estates,  and  the  interest  and 
profits  of  the  then  residue  of  his  personal  estate,  should  be  paid  to  William 
Buck  and  Samuel  Buck,  and  several  other  persons  therein  named,  and  the 
survivors  and  survivor  of  them  for  life,  and  that  after  the  decease  of  such 
survivor  his  real  estate,  and  the  then  residue  of  his  personal  estate,  should 
be  divided  into  as  many  shares  as  there  should  be  children  of  William  Buck 
and  Samuel  Buck  then  living,  such  shares  to  be  conveyed,  paid,  and  as- 
signed to  them  on  their  respectively  attaining  the  age  of  twenty-one 
[*66]  years,  *and  the  income  in  the  meantime  to  be  applied  for  their  main- 
tenance, with  cross  remainders  amongst  them  in  case  any  of  such 
children  should  die  under  that  age. 

In  August,  1800,  there  being,  in  all,  eight  children  of  William  Buck  and 
Samuel  Buck  in  esse,  including  the  plainlifi*,  who  was  a  daughter  of  Wil- 
liam Buck,  some  only  of  such  children  being  then  of  age,  and  several  of  the 
tenants  for  life  named  in  the  will  being  still  alive,  an  agreement  was  entered 
into,  by  an  indenture  dated  the  14th  of  August,  1800,  to  which  the  eight  chil- 
dren were  severally  made  parties,  and  which  was  afterwards  executed  by 
those  who  were  then  minors  as  tiiey  successively  came  of  age,  whereby,  after 
reciting  the  will,  and  reciting  that  the  parties  thereto  were  desirous  of  fles- 
troying  such  benefit  of  survivorship  amongst  themselves  as  might  arise  by 
any  of  them  happening  to  die  in  the  lifetime  of  the  then  tenants  for  life,  or 
the  survivor  of  them  ;  it  was  mutually  agreed  that  the  same  share  of  the  real 
and  residuary  personal  estates  of  the  testatof,  to  which  they  would  be  sever- 
ally entitled  in  case  they  should  severally  be  living  at  the  death  of  the  sur- 
viving tenant  for  life,  should  be  conveyed,  paid,  and  assigned  to  the  heirs, 
executors,  or  administrators  of  any  of  them  who  should  happen  to  die  before 
that  time,  or  to  such  person  or  persons  as  should  then  be  entitled  to  the  share 
of  the  party  so  dying,  by  settlement,  appointment,  or  devise,  or  otherwise 
howsoever. 

In  the  year  1812,  the  plaintiff  married  John  Corsbie ;  and,  on  that  occasion, 
a  settlement  was  made  between  John  Corsbie,  of  the  first  part,  William  Buck, 
the  father  of  the  plaintifl*,  and  who  was  the  last  surviving  tenant  for  life,  and 
the  plaintiff,  then  Anne  Buck,  of  the  second  part,  and  two  trustees  of  the  third 
part,  whereby,  after  reciting  the  intended  marriage,  and  reciting  that 
[*66]  'William  Buck  had  given  to  Anne  his  daughter  the  sum  of  1500/.  of 
which  she  was  then  possessed,  and  which  John  Corsbie  was  to  have 
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and  take  to  his  own  use  as  soon  as  the  marriage  should  take  effect,  and  fur- 
ther reciting  that  Anne  Buck  had  a  vested  interest  in  the  real  estate,  and 
also  in  the  residue  of  the  personal  estate  of  the  late  Robert  Buck,  amounting 
to  the  sam  of  32,000/.  and  upwards,  which  would  be  equally  divided  amongst 
the  children  of  Samuel  Buck,  then  deceased,  and  the  said  William  Buck,  of 
which  children  there  were  eight  in  all,  on  the  death  of  William  Buck'(as  by 
reference  to  the  will  of  the  said  Robert  Buck,  and  to  an  indenture  of  eight 
parts,  dated  ihe  14ih  of  August,  1800,  which  indenture  was  executed  by  all 
the  children  of  the  said  Samuel  Buck  and  William  Buck,  and  by  which  they 
had  destroyed  the  benefit  of  survivorship  created  by  the  said  will,  would  more 
fully  appear ;)  it  was  witnessed,  that,  in  consideration  of  the  intended  mar- 
riage, and  of  the  sum  of  150W.  then  in  the  possession  of  Anne  Buck,  and 
also  of  the  vested  interest  of  the  value  of  4000/.  and  upwards  which  the  said 
Aune  Buck  had  in  the  real  estate,  and  also  in  the  residue  of  the  personal  es- 
tate of  Robert  Buck  deceased,  expectant  on  the  death  of  William  Buck,  John 
Corsbie  did  thereby  covenant,  promise,  and  agree,  to  and  with  the  trustees, 
that  his  heirs,  executors,  and  administrators  should  and  would,  immediately 
after  his  decease,  well  and  truly  pay,  or  cause  to  be  paid,  to  the  trustees,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  the 
sum  of  4000Z.,  in  trust  for  Anne  Buck  during  her  life  in  case  she  should  sur- 
vive her  husband,  and,  after  her  death,  upon  certain  trusts  for  the  benefit  of 
the  children  or  child  of  the  marriage.  The  settlement  concluded  with  a  pro- 
viso, that  it  was  thereby  agre^  between  the  parties  thereto,  and  their  true 
ioteut  and  meaning  was,  that  the  heirs,  executors,  or  administrators 
*of  John  Corsbie  should  pay  and  satisfy  all  and  every  other  debts  [*67] 
which  he  should  owe  at  the  time  of  his  death,  as  well  those  due  uj[)on 
specialty  as  simple  contract,  in  preference  to  the  4000/.  above  mentioned ; 
and  that  they  should  not,  by  any  covenant,  article,  clausie,  or  agreement 
therein  contained,  be  bound  or  compellable  to  pay  the  4CKX)/.  unless  John 
Corsbie  should  have  assets  more  than  sufllcient  to  pay  and  satisfy  all  his 
other  debts,  any  thing  to  the  contrary  therein  contained  notwithstanding. 

In  the  year  1815,  John  Corsbie  became  a  bankrupt,  and,  in  the  year  1819^ 
William  Buck,  the  last  surviving  tenant  for  life,  died,  whereupon  the  trust 
property  became  divisible  into  eight  shares,  no  child  either  of  William  Buck 
or  Samuel  Buck  having  been  born  since  the  year  1800.  Accordingly,  the 
real  estate  was  sold,  with  the  concurrence  of  all  parties  interested,  for  the 
purpose  of  distribution ;  but  in  consequence  of  questions  which  arose  as  to 
the  extent  of  the  plaintiff's  right  and  interest  in  her  share,  and  from  other 
causes,  that  share  was  retained  by  a  trustee  in  his  hands  until  the  year  1837, 
when  the  sum  of  6842/.  IQs^  beuig  the  admitted  amount  of  her  share,  inclu- 
ding the  accumulatiops  of  income  from  the  death  of  the  surviving  tenant  for 
life,  was  paid  to  the  official  assignee  in  the  bankruptcy,  upon  his  undertaking 
to  hold  it  without  prejudice  to  any  equity  to  which  the  plaintiff  was,  be- 
fore such  payment,  entitled,  as  the  wife  of  the  bankrupt,  to  allowance  there- 
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out,  in  like  manner  as  if  the  same  had  remained  in  the  hands  of  the  trastee. 
Shortly  afterwards,  John  Corsbie  died,  and  then  this  bill  was  filed  by  the 
plaintiff,  his  widow,  against  the  official  assignee  and  the  creditors'  assignees 
under  her  late  husband's  bankruptcy,  praying  that  the  defendants 
[*68]  might  be  ordered  to  account  for  and  pay  to  the  ^plaintiff  so  much  of 
the  58422.  10^.  as  arose  from  the  real  or  personal  estate  of  the  testator, 
with  interest  from  the  death  of  her  husband,  and  also  to  account  for  and  pay 
to  her  so  much  of  the  residue  of  that  sum  as  would  have  been  a  fit  and  pro- 
per allowance  to  her  out  of  the  same  for  her  maintfmance  during  the  lifetime 
of  her  husband,  or  that  her  right  and  interest  in  the  fund  might  be  aseertain- 
ed  and  declared,  and  that  the  defendants  might  be  ordered  to  pay  to  her 
what  she  should  be  found  entitled  to. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 

Mr.  Tinney  and  Mr.  Lofius  Wigram,  for  the  plaintiff,  contended  that  the 
husband's  covenant  operated  as  a  purchase  only  of  the  15(KK.  and  such  inte- 
rest in  the  wife's  reversionary  property  as  he  would  acquire  by  the  marriage, 
and  not  of  the  absolute  interest  in  that  property;  but  that,  at  all  events,  the 
assignees  could  not  appropiate  the  fund  without  performing  the  covenant. 

As  the  principal  arguments  urged  in  support  of  this  view  of  the  case  were 
adverted  to  by  the  Lord  Chancellor  in  his  judgment,  it  is  not  considered  ne- 
cessary to  state  them  here.  The  cases  cited  were  Hehton  v.  HassMj{a) 
Carr  v.  Taylor,{b)  Holt  v.  HolL{c) 

Mr.  Spence,  Mr.  Richards,  and  Mr.  Wood,  for  the  defendants.— The 
amount  of  the  sum  which  the  husband  covenanted  to  settle,  affords  strong 
evidence  of  an  intention  that  he  should  be  the  purchaser  of  the  wife's 
[*69]  shhre  *under  the  will,  for  that  amount  was  evidently  determined  hj 
the  supposed  value  of  the  share,  which  was  then  considered  tdbe 
about  4000/.  If  that  had  not  been  the  intention,  the  share  would  have  been 
included  in  the  settlement  on  the  children,  as  well  as  the  4000/.  which  the 
husband  covenanted  to  pay.  The  recital  that  the  husband  was  to  take  (he 
1500/.,  which  was  immediately  tangible,  '*  for  his  own  use,"  affords  no  pre- 
sumption that  he  was  to  take  a  partial  interest  only  in  the  other  property. 
If  it  be  said  that  the  assignees  are  not  entitled  to  this  fund,  because  the  hus- 
band died  without  being  able  to  perform  his  covenant,  the  answer  is  that  the 
same  argument  was  urged  in  Basevi  v.  Serra{d)  without  success. 

[The  Lord  Chancellor  : — In  that  case,  the  husband  was  still  living,  and 
might  yet  perform  his  covenant,  and  the  court  would  not  presume  that  he 
would  not  do  so.] 

In  this  case  also  the  share  became  payable,  though  it  was  not  actually  peidi 
before  the  death  of  the  husbandi  and  therefore  it  did  not  survive  to  the  wife: 
and  besides,  the  covenant  is,  by  the  express  terms  of  it,  conditional,  for  it  pro- 

(a)  4  Vin.  Ab.p.  40,  pi.  11,  n.  (6)  10  Vos.  574.  (c)  S  P.  Warn,  648. 

(d)  14  Vet.  313. 
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Tides  that  it  shall  only  take  effect  out  of  the  assets  which  may  remain  after 
payment  of  all  the  husband's  other  creditors. 

Mr.  THfinetff  in  reply. 

At  the  conclusion  of  the  argument,  the  Lord  Chancellor  asked  whether  there 
was  any  chUd  of  the  marriage ;  to  which  it  was  answered  that  there  was  one 
son. 

The  Lord  Chancellor  said  that,  in  one  view  of  this  case,  the 
son  was  materially  interested ;  for  if  the  fund  *were  to  be  restored  by    [*70] 
the  assignees  on  account  of  the  non-performance  of  the  covenant,  a 
question  would  arise  whether  it  would  not  be  subject  to  the  trusts  of  the  set- 
tlement ;  bat  his  lordship  added,  that  in  this  cause  he  could  not  decide  any- 
thing against  the  son. 

It  was  then  stated  that  the  son  was  of  age,  and  was  willini;  to  waive  all 
right  to  the  fund  as  against  his  mother. 

The  Lord  Chancellor  said  that  in  that  case  his  lordship  had  only  to 
coasider  the  question  as  between  the  plaintiff  and  the  assignees. 

Dec.  24. — The  Lord  Ch  ancellor  : — In  this  case,  previous  to  the  marriage 
contract  which  took  place  in  1812,  the  situation  of  the  property  was  this: — 
the  intended  wife,  who  is  the  plaintiff  in  this  suit,  was  possessed  of  a  sum  of 
15001.  absolutely,  and  under  the  will  she  was  entitled  to  a  certain  share  of 
other  property  expectant  upon  the  death  of  two  or  three  persons  who  were 
entitled  for  life.  Upon  the  death  of  those  persons,  that  property,  which  con- 
sisted partly  of  real  estate,  and  partly  of  personal  estate,  by  the  will  directed 
to  be  invested  in  land,  was  to  be  divided  amongst  certain  classes  of  children, 
of  whom  the  wife  was  one. 

I«  the  year  1800,  these  children,  having  only  contingent  shares,  inasmuch 
as  the  property  was  to  be  divided  among  such  of  the  classes  described  as 
might  be  living  at  the  death  of  the  surviving  tenant  for  life,  a  deed  was  en- 
tered into  for  the  purpose  of  destroying  that  contingency,  and  giving  vested 
interests  in  their  shares  to  the  several  children  then  living ;  and  the  pro- 
visions  of  that  instrument  are  not  immaterial  to  the  construction 
*tobeput  upon  the  marriage  articles:  for  it  evidently  contemplates  [*71] 
that  the  children  might  so  deal  with  their  expectant  shares  as  that 
other  persons  might,  when  the  time  of  payment  should  arrive,  be  the  parties 
to  receive  them,  and  accordingly  it  provides  that,  in  such  an  event^  their 
shares  should  be  conveyed,  paid  or  assigned  to  the  persons  who  then  might 
be  entitled,  by  settlement,  appointment,  devise,  or  otherwise,  to  stand  in  their 
place. 

It  appears-that,  on  the  marriage  of  one  of  these  children,  namely  the  plain- 
tiff^ who  was  also  entitled,  as  I  before  stated,  to  the  sum  of  1600Z.,  this  very 
singular  provision  is  made  in  the  marriage  settlement.  [His  lordship  here 
read  the  recitals  of  the  settlement.]  When,  therefore,  the  settlement  is  speak- 
ing of  property  which  the  husband  is  to  take,  it  states  that  it  is  property 
which  he  is  to  take  unto  his  own  use  so  soon  as  the  marriage  shall  take 
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effect ;  and  if  the  same  intention  had  existed  with  refefence  to  the  other  por« 
tion  of  the  wife's  property,  namely,  her  reversionary  stiare  under  the  will, 
one  would  have  expected  the  same  expression  to  be  used,  namely,  that,  after 
the  death  of  the  tenant  for  life,  when  the  testator's  property  should  be  di- 
Tided,  the  share  of  the  intended  wife  should  be  received  by  the  intended 
husband  for  his  own  use  and  benefit  But  it  is  not  so  raited ;  on  the  con- 
trary, it  is  recited  that  that  property  was  to^be  divided  among  the  children  of 
Samuel  Buck  and' William  Buck,  of  whom  the  intended  wife  was  one ;  that 
is  to  say,  her  share  was  to  be  paid  to  her  under  the  will,  not  alluding  to  aay 
change  of  interest  to  take  effect  by  means  of  the  settlement  Then  after  re- 
ferring to  the  deed  by  which  the  contingency  had  been  destroyed,  and  the 
children  had  attained  vested  interests,  the  deed  proceeds  in  the  following 
terms :  [His  lordship  read  the  statement  of  the  consideration  and  the  terms 

of  the  covenant.] 
[*72]  *Now,  certainly,  a  very  marked  distinction  runs  through  the  whole 
of  these  recitals  between  the  1600/.  which  the  intended  wife  bad,aod 
which  the  husband  was  to  receive  for  his  own  use,  and  that  future  expecUint 
interest  which  the  wife  was  to  become  entitled  to  on  the  death  of  the  tenant 
for  life;  and,  if  it  were  necessary  to  come  to  any  conclusion  upon  the  terms 
of  the  settlement, — which  it  is  not,  owing  to  the  circumstances  I  am  present- 
ly about  to  mention, — it  would  be  very  difficult  to  show,  on  the  iace  of  this 
settlement,  evidence  of  an  intention  that  the  husband  should  become  the  pur- 
chaser of  that  future  expectant  interest  On  the  contrary,  I  think  the  trae 
construction  would  be  the  other  way :  and,  if  the  fund  were  to  be  considered 
as  consisting  exclusively  of  personal  estate,  it  would  be  absolutely  necessary 
that  the  husband,  or  those  who  claim  through  him,  should  be  able  to  sho«r, 
upon  the  face  of  this  instrument,  that  he  was  to  be  the  purchaser  of  it ;  becAse, 
inasmuch  as  he  died  before  it  was  rediiced  into  possession,  it  would  surrive 
to  the  wife,[l]  unless  the  wife  had  parted  with  her  interest  in  it  by  the  9ettle- 
ment  Part,  however,  of  that  property  consisted  of  real  estate ;  and.  in  put- 
ting that  construction  upon  these  expressions,  you  must  suppose  the  intention 
to  have  been  that  the  husband  was  also  to  become  the  purchaser  of  the  wife's 
real  estate.  Now  there  is  not  only  no  expression  referring  to  that  intention 
as  to  the  wife's  real  estate,  but  every  expression  used  in  the  settlement  with 
reference  to  the  reversionary  part  of  her  property  shows  that  the  real  estate 
was  to  remain  just  as  it  was  at  the  time  the  contract  was  entered  into,  and 
was  not  to  be  considered  as  purchased  by,  or  conveyed  to,  the  husband 
However,  as  I  have  already  observed,  it  is  not  necessary  to  come  to  any 
conclusion  upon  that  subject,  because  it  appears  that,  while  this  pro- 
[*73]  perty  of  the  wife's  *was  still  outstanding,  the  husband  became  a  bank- 
rupt, and  then  died,  unable,  of  course,  to  perform  any  part  of  the  co> 
venant  which  he  had  entered  into ;  and  the  second  question  which  arises 

[11  Renwick  t.  RenwUk,  10  Pai^e,  4S4. 


GASES  IN  CSEIANCERY.  73 


1840.^Conbie  ▼.  Ftm. 


between  the  plaintiff  and  the  defendants  is  this,  whether  the  assignees  of  the 
husband  can  claim  that  property,  as  part  of  his  estate,  leaving  his  covenant 
to  pay  the  40002.,  the  subject  of  the  settlement,  unperformed.  If  this  bad 
been  an  absolute  covenant  by  the  husband,  unaffected  by  any  other  provision, 
I  do  not  apprehend  that  any  question  of  that  sort  would  have  been  urged  at 
the  bar,  inasmuch  as  those  who  are  claiming  the  performance  of  a  contract 
of  any  kind,  are  never  in  a  situation  to  do  so,  unless  they  are  themselves  pre- 
pared to  fulfil  what  they  have  undertaken  on  their  own  part.  But  the  pecu- 
liarity of  this  case,  as  it  is  said,  arises  from  there  being  this  provision  in  the  set« 
tiement,  that  the  representatives  of  the  husband  shall  not  be  called  upon  to  pay 
the  4000/.,  unless  there  is  property  enough  left  to  pay  the  husband's  other  cre- 
ditors ;  and  it  is  said,  therefore,  that  the  covenant  is  not  broken,  inasmuch  as 
he  died  insolvent.  It  would  be  very  easy,  if  thnt  were  the  construction  of  the 
settlement,  for  a  party  to  evade  the  covenant ;  he  would  have  nothing  to  do  but 
to  get  rid  of  the  money  by  which  the  covenant  is  to  be  performed,  and  then 
tell  those  with  whom  he  has  contracted  tfiat  he  has  not  broken  his  covenant. 
It  is  obvious,  the  meaning  of  that  provision  was,  not  to  interfere  with  the 
rights  of  the  parties  who  c^^im  the  benefit  of  the  contract,  as  parties  to  the 
contract,  but  only  to  protect  the  bona  fide  creditors  of  the  husband ;  in  other 
words,  to  prescribe  the  order  in'  which  hts  assets  were  to  be  administered,  so 
that  others,  to  whom  he  had  become  indebted,  should  be  paid  in  preference  to 
those  who  claimed  the  benefit  of  this  covenant. 

*In  the  caae  MUfard  v.  Mii/ard^{a)  Sir  William  Grant  considers  [*74J 
this  species  of  right  as  operating  as  a  sort  of  lien  upon  the  fund  which 
the  party  is  claiming ;  and,  where  a  husband  was  unable  to  perform  his 
covenant,  and  yet  claimed  the  portion  of  the  wife's  property  which  under 
the  articles  he  was  entitled  to,  it  was  considered  that  the  parties,  who  were 
entitled  to  claim  the  benefit  of  the  covenant,  had  a  right  to  insist  on  that 
portion  of  the  fund  being  applied  in  satisfaction  of  the  covenant.  Though  it 
is  not  very  distinctly  expressed  that  appears  to  be  the  view  taken  of  the  mat- 
ter by  Sir  William  Grant.  But  whether  that  be  so  or  not,  it  is  evident  that 
where  both  sums  are  due,  that  is,  where  the  covenant  is  become  due  and 
the  money  has  not  been  received,  to  allow  the  husband,  or  those  who  claim 
through  him,  to  receive  a  fund  which  was  the'consideration  for  his  covenant, 
while,  on  the  other  hand,  he  is  not  in  a  situation  to  perform  that  covenant, 
would  be  neither  more  nor  less  than  putting  the  purchaser  into  the  possession 
of  his  pnnchase  without  taking  care  that  the  price  was  paid. 

In  a  case  which  was  referred  to,  of  Basevi  v.  Sena  (b)  Sir  William  Grant 
alludes  to  the  particular  state  of  circumstances  which  occurs  here.  In  that 
case  the  husband  was  alive,  and  his  covenant  was  to  take  effect  only  upon 
his  death.  It  is  true,  there  was  every  probability,  in  his  circumstances  at 
that  time,  that  he  woukl  not  be  able  to  perform  his  covenant ;  but  the  pro- 

(41)  9  Vm.  96.  (6)  14  Vm.  313,  Me  p.  317. 


74  CASES  IN  CHANCERY. 


I840.---Conbie  ▼.  Ft—, 


perty  of  which  he  was  the  purchaser  was  then  the  subject  matter  of  adjudi- 
cation ;  and  the  question  was,  whether  those  who  claimed  through  him  were 
to  receive  the  property,  there  being  a  covenant  in  the  settlement  which 

was  unperformed,  and  properly  so,  because  the  time  was  not  come 
[*76]    *when  it  was  to  be  performed.    Sir  William  Grant  there  says,  in 

effect,  I  cannot  arrest  this  money  in  order  to  secure  the  performance 
of  the  covenant,  becAUse  the  parties  have  thought  proper  to  trust  to  the  cove- 
nant, and  not  to  make  the  husband's  title  to  the  money  depend  upon  the  per- 
formance of  that  covenant.    So,  if  a  party  selling  an  estate  chooses  to  stipu- 
late that  the  contract  shall  be  completed,  and  the  land  conveyed,  trusting  for 
the  payment  of  the  purchase  money  to  the  personal  obligation  of  the  purcha- 
ser, he  cannot  afterwards,  say  you  shall  not  have  the  estate  before  you  pay ; 
because,  under  the  contract,  the  right  to  a  conveyance  is  not  dependent  on  the 
payment  of  the  purchase  money.    But,  says  Sir  William  Grant,  if  the  time 
had  come,  when  the  covenant  was  to  be  performed,  and  the  /consideration 
money  was  to  be  paid,  the  court  would  not  permit  the  party  to  receive  that 
which  he  had  purchased  without  taking  care  that  he  paid  the  stipulated  price 
for  it.    The  latter  part  of  Sir  William  Grant's  judgment  comes  precisely 
within  the  present  case,  because  here  the  time  has  arrived  when  the  consider- 
ation money  is  to  be  paid  for  that  which  the  husband,  or  those  who  repre- 
sent him,  now  claim.    I  cannot,  therefore,  entertain  a  doubt  but  that  theas- 
signees  are  not  entitled,  even  if  the  construction  of  the  settlement  were  in 
their  favor,  to  demand  this  money  without  performing  the  husband's  coven- 
ant, that  is  to  say,  paying  the  purchase  money  for  that  which  now  they  seek 
to  have ;  and,  considering,  as  I  do,  that  the  provision  about  the  creditors  of 
the  husband  was  not  intended  to  relievd  the  husband  from  his  covenant,  J>ut 
merely  to  prescribe  the  mode  in  which  his  assets  were  to  be  administered,  I 
have  no  doubt  that  the  husband's  estate  was  liable  to  that  covenant,  notwith- 
standing his  having  died  insolvent.    And,  therefore,  as  the  plaintiff  and  her 

son  do  not  differ,  as  between  themselves,  respecting  the  mode  in 
[*76J    which  the  money  is  to  be  applied,  I  *think  that  as  between  them  and 

the  assignees,  they  are  clearly  entitled  to  have  this  money  applied  in 
satisfaction  of  the  covenant ;  and  that  the  assignees  are  not  entitled  to  it,  as 
against  them,  without  paying  the  4000/.  for  which  the  covenant  was  made.[2] 

After  this  declaration  of  his  lordship's  opinion  as  to  the  rights  and  liabili- 
ties|of  thefparties,  it  was  arranged  between  them  that  the  defendants  should 
pay  to  the  plaintiff  4000/.  and  interest  from  the  death  of4he  husband,  and 
that,  after  paying  the  costs  of  the  suit  out  of  what  should  remain  of  the  fund, 
they  should  retain  the  surplus. 

[2]  That  the  avigneee  of  a  banknipt  take  no  higher  title  than  existed  in  the  bankrupt  hiniMlf, 

and  Btibject  to  the  same  equities ;  see,  Lyter  ▼.  Burroughs,  1  Dra.  6l  Walsh,  176 ;  Ex  parte 

Simpton,  1  Deac.  47 ;  Fletcher  ▼.  Morey,  2  Story's  Rep.  555 ;  Wineor  ▼.  BPLellan,  id.  493 ; 

MiUheUw.  Wirulow,  id.  630;  Burridge  vJRow,  1  Yo.  dt  Coll.  C.  C.  183  ;  Pal.  Pr.  &  Ag.  (ed.  by 

Danl)  63  n.  (▲.) ;  Blunden  v.  Dewart,  3  Conn.  6l  Law,  118, 127. 
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In  the  Matter  of  The  Earl  op  Cartsfort,  a  Lunatic. 

1840 :  December  34. 

Ad  aBDoity  allowed  out  of  the  income  of  the  Innatic'e  estate,  aa  a  retiring  pension  to  an  old  per- 
sonal serraot  of  the  lunatic,  who  was  obliged  to  retire  from  his  serrioe  by  reason  of  age  and  m- 
firmary. 

Under  a  reference  to  the  master  to  inquire  and  certify  whether,  having 
r^ard  to  the  nature  of  the  lunatic's  malady  and  to  his  fortune  and  capabili- 
ties of  enjoyment,  it  would  be  fit  and  proper  that  any,  and,  if  any,  what  sum 
should  be  allowed  for  his  maintenance  and  support  in  addition  to  the  sum  of 
\250L  per  annum  then  allowed  for  that  purpose,  the  committees  of  the  person 
of  the  lunatic  proposed,  that  an  additional  annual  allowance  of  350/.  should 
be  made  for  the  maintenance  and  support  of  the  lunatic  personally,  and  that 
a  further  sum  of  60/.  per  annum  should  be  allowed  as  a  retiring  pension  to 
one  John  Wright,  who  had  lived  with  the  lunatic,  as  his  personal  servant^ 
from  the  year  1817,  when  he  was  found  a  lunatic,  down  to  the  month 
of  June,  1840,  but  whose  age  and  infirmities  having  'rendered  him  [*77J 
incapable  of  giving  that  attention  to  the  lunatic  which  his  malady  re- 
quired, it  was  considered  necessary  that  he  should  retire  from  the  lunatic's 
service,  and  that  his  place  should  be  taken  by  a  more  active  person. 

The  master,  by  his  report,  after  approving  of  the  annual  sum  of  360Z.  as 
an  additional  allowance  for  the  maintenance  and  support  of  the  lunatic,  sub- 
mitted the  proposed  further  allowance  of  60Z.  per  annum  for  John  Wright  to 
the  judgment  of  (he  Lord  Chancellor. 

It  appeared  that,  besides  some  other  property  of  small  amount,  the  lunatic 
was  tenant  in  tail  in  possession  of  real  estates  in  Ireland  of  the  gross  annual 
value  of  10,000/. 

The  petition  of  the  committees,  to  confirm  the  master's  report  prayed  that 
both  the  above  mentioned  sums  of  360/.  and  60/.  might  be  allowed  for  the 
maiutenance  and  support  of  the  lunatic,  and  be  paid  to  them  out  of  the  rents 
and  profits  of  the  real  estate  in  Irel<\nd. 

Mr.  Sidebottom  hppeaied  in  support  of  the  petition. 

Mr.  Calvert  appeared  for  the  next  of  kin,  and  consented. 

The  Lord  Chanceli>or  said  he  thought  the  proposal  as  to  the  old  ser- 
vant very  reasonable ;  but  asked  whether  there  was  any  precedent  for  it. 

On  a  subsequent  day,  Mr.  Sideboltom  stated  that  no  precedent  could  be 
found,  but  that  he  was  instructed  to  say,  on  behalf  of  the  committees,  that 
they  were  satisfied  that  the  allowance  was  one  which  the  lunatic,  if  he  should 
ever  recover,  would  approve ;  and  the  Lord  Chancellor  made  the  order* 
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[*78]  •Whitehead  v.  North. 

1841 :  JaDnary  14. 

The  45tb  general  order  only  enablea  the  coart  to  supply  wmetbing  wbicb  may  make  an  ezntioijr 
direction  complete,  aud  nut  to  make  a  new  direction  ;  therefore,  where  a  decree  had  directed 
an  account  of  the  real  eatatea  of  a  testator  sold  since  his  death,  and  of  those  which  remained 
nnsold,  bnt  bad  omitted  to  direct  an  account  of  the  proceeds  of  saeh  eatatea  as  bad  bean  aold : 
Held,  that  snch  omission  could  not  be  supplied  upon  petition,  under  that  order. 

The  56th  general  order  applies  only  to  proceedings  in  the  master's  office  ;  and  therefore  a  plain- 
tiff,  from  whom  the  master  has  taken  the  conduct  of  the  suit  under  that  order,  is  not  thereby 
precluded  from  afterwards  making  au  application  to  the  coort  in  the  suit 

The  decree  had  directed  an  account  of  the  real  estates  of  the  testator  sold 
since  his  death,  and  of  those  which  still  remained  unsold,  but  had  omitted 
to  direct  an  account  of  the  moneys  received  from  the  sale  of  such  estates  as 
had  been  sold. 

The  plaintiff  presented  a  petition  for  leave  to  supply  that  omission,  under 
the  46th  general  order  of  1828,  which  provides  that  clerical  mistakes  in  de- 
crees or  decretal  orders,  or  errors  arising  from  any  accidental  slip  or  omission, 
may,  at  any  time  before  enrolment,  be  corrected,  upon  petition,  without  the 
form  and  expense  of  a  re-hearing. 

The  TiceChancellor  having  refused  to  make  the  order,  the  application  was 
renewed  before  the  Lord  Chancellor. 

Mr.  Wakefield  appeared  in  support  of  the  petition. 

Mr.  Richards^  for  a  defendant  to  whom  the  master  had  under  the  56th 
general  order  of  1828,  committed  the  prosecution  of  the  decree,  in  conse- 
quence of  the  default  of  the  plaintiff,  insisted  that,  under  such  circumstances, 
it  was  not  competent  to  the  plaintiff  to  make  the  application. 

The  Lord  Chancellor  said  that  the  66th  order,  by  which  the 
[*79]  master  was  authorized  to  take  the  ^conduct  of  the  suit  from  the  plain- 
tiff and  give  it  to  another  party,  was  confined  to  proceedings  in  the 
master's  office,  and  did  not  prevent  the  plaintiff  from  afterwards  making  an 
application  to  the  court.  As  to  the  object  of  the  petition,  however,  the  omis- 
sion sought  to  be  supplied  was  a  very  important  alteration.  The  45th  order 
only  enabled  the  court  to  supply  something  which  would  make  an  existing 
direction  complete  ;  but  what  was  asked  was  quite  a  new  direction,  namely, 
that  an  account  might  be  taken. 

rtbe  petition  was  dismissed. 
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Richards  v.  Platel. 

1841 :  January  14. 

Tlie  liea  of  a  aoUcitor  on  the  papers  of  his  client  for  the  amount  of  hia  bill  is  equivalent  to  a  contract ; 
and,  therefore,  a  solicitor  will  not  be  ordered  to  deliver  up  such  papers  until  be  is  actually  paid ; 
and  umhU  that  payment  into  court  of  a  sum  of  money,  is  not  sufficient  to  entitle  the  client  to 
demand  the  papers ;  but  tembk  also  that,  if  the  solicitor's  withholding  a  document  would  occa- 
■ion  the  loss  of  the  property  to  which  it  relates,  the  court  will  make  such  an  order  as,  without 
prejudicing  the  solicitor's  lien,  will  allow  of  the  documents  being  made  ayailable  for  the  purpose 
of  securing  the  property. 

The  plaintilSs  in  the  cause,  who  were  the  surviving  executors  and  trustees 
of  a  will,  had  employed  the  defendant  in  the  management  of  part  of  the  tes- 
tator's real  estates,  and  as  their  solicitor  and  agent  in  the  testator's  affairs, 
from  the  death  of  the  testator  in  the  year  1827,  down  to  the  year  1836,  at 
which  time  there  was  a  long  unsettled  account  pending  between  themselves 
and  the  defendant.  About  three  years  afterwards,  the  defendant  brought  an 
action  against  the  plaintiffs  to  recover  a  sum  which  he  claimed  as  the  balance 
due  to  him  on  that  account :  whereupon  the  plaintiffs  filed  this  bill,  praying 
that  an  account  might  be  taken  of  the  sums  of  money  received  and 
paid  by  the  defendant  as  their  agent  and  solicitor,  and  that,  *upon  [*80] 
payment  by  them  to  the  defendant  of  what,  if  any  thing,  should  be 
foaud  due  to  him  upon  the  taking  of  such  account,  the  defendant  might  be 
ordered  to  deliver  over  to  them  all  papers  and  writings  in  his  hands  relating 
to  the  real  or  personal  estate  of  the  testator,  and  that,  in  the  mean  time,  he 
might  be  res.trained  from  proceeding  in  the  action. 

The  defendant,  in  his  answer,  set  forth  a  statement  of  his  accounts,  from 
which  it  appeared  that  there  was  due  to  him  from  the  plaintiffs  the  sum  of 
612/.  7s.  2d,  It  further  appeared  from  the  answer,  that  certain  documents' 
therein  mentioned,  relating  to  the  testator's  estate,  and,  amongst  others,  three 
policies  of  assurance  on  lives,  which  had  come  to  the  hands  of  the  defendant 
in  his  character  of  solicitor  and  agent  to  the  plaintiffs,  were  still  in  his  posses- 
sion ;  and  he  admitted  that,  on  being  applied  to  by  the  plaintiffs,  shortly  be- 
fore the  coaimencement  of  the  action,  for  his  accounts,  he  had  refused  to  pro* 
duce  the  account  of  his  receipts  until  the  account  of  his  payments  and  his 
claims  for  remuneration  should  have  been  discussed  and  disposed  of;  in  jus- 
tification of  which  refusal  he  alleged,  that  the  plaintiffs  had  applied  for  his 
accounts  with  a  view  to  take  proceedings  against  him,  in  which  an  unfair  use 
might  be  made  of  his  admissions. 

In  the  month  of  February,  1830,  an  injunction  was  granted,  on  payment  of 
the  sum  of  6122.  7^.  2d.  into  court. 

In  the  month  of  March  following,  the  life,  on  which  one  of  the  policies  was 
eSected,  dropped,  and  it  being  necessary,  for  the  purpose  of  obtaining  payment 
of  the  money  due  upon  the  policy,  to  produce  it  at  the  insurance  office, 
the  plaintifis  applied  to  the  defendant  to  'deliver  up  to  them  that  and    [*81] 
the  other  two  policies  mentioned  in  the  schedule  to  his  answer;  sug- 
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gesting  that,  as  the  amount  claimed  by  him  had  been  paid  into  court,  it  was 
no  longer  necessary  for  his  security  that  he  should  retain  them.  On  that  ap- 
plication being  refused,  the  plaintiffs  presented  a  petition  at  the  Rolls,  praying 
that  the  defendant  might  be  ordered  within  one  week  to  deliver  up  to  them 
the  three  policies  of  insurance. 

The  Master  of  the  Rolls  having  made  an  order  in  the  terms  of  the  prayer 
of  the  plaintiff's  petition,  the  defendant  presented  an  appeal  petition  to  the 
Lord  Chancellor  praying  for  the  discharge  of  that  order ;  but  before  it  came 
on  to  be  heard,  the  plaintiffs  had,  under  the  order,  obtained  possession  of 
the  three  policies,  and  had  received  the  money  upon  that  which  bad  fallen 
due. 

The  petition  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Anderdon  for  the  petitioner. — ^The  order  of  the  Mas- 
ter of  the  Rolls  is,  in  effect,  a  decree  made  upon  petition :  the  object  of  the 
suit  being  to  obtain  possession  of  these  documents  under  the  decree,  and  then 
only  on  payment  to  the  defendant  himself  of  what  should  be  found  due  to 
him.    So  that  the  order,  ia  fact,  gives  the  plaintiff  more  than  be  asks  by  the 
prayer  of  his  bill.    A  mortgogor  cannot,  upon  mere  payment  of  the  debt  into 
court,  call  for  a  reconveyance  of  the  estate :  Postlethwaiie  v.  Btythe.{a) 
And  the  circumstance  that  a  solicitor's  lien  gives  him  no  interest  in  the  thing 
itself  upon  which  he  can  sue,  but  only  a  right  to  retain  it  until  the  debt  is 
satisfied,  makes  his  case  stronger,  if  any  thing,  than  that  of  a  mortga- 
[*82]    gee, 'inasmuch  as  it  furnishes  an  additional  reason  why  the  court 
should  protect  him  against  being  prejudiced  in  his  security  by  any 
adverse  proceedings. 

Mr.  Wigram  and  Mr.  Tennant^  for  the  respondents. — This  order  is  not 
within  the  principle  of  the  rule  against  making  a  decree  upon  motion.  It 
involves  no  declaration  of  adverse  rights,  for  it  is  not  pretended  that  these 
policies  are  not  the  property  of  the  executors :  and  it  has  been  detided,  that 
though  the  mortgagee  may  insist  upon  actual  payment  before  he  gives  up 
his  security,  a  solicitor  cannot  retain  his  client's  papers  after  an  ample  indem- 
nity has  been  offered.  Mills  v.  Finlay.{b)  Though  it  may,  perhaps,  be 
doubted  whether  that  case  does  not  go  too  far,  inasmuch  as  there  was  there 
a  special  contract  for  security,  yet  it  is  a  clear  authority  to  the  extent  of  the 
principle  now  contended  for.  This  is  a  still  stronger  case ;  a  solicitor  hold* 
ing  his  client  at  arm's  length,  and  refusing  to  say  what  he  has  received,  until 
the  client  has  agreed  to  his  charges.  As  to  one  of  these  policies  at  least, 
there  is  that  pressing  necessity  for  its  production,  which  brings  it  within  the 
exception  adverted  to  by  Lord  Eldon  in  Cluttan  v.  Pardon.{c) 

Mr.  Bethellj  in  reply. — The  judgment  in  Mills  v.  Finlay  cannot  be  sup- 
ported, for,  besides  the  conclusive  objection  to  it  created  by  the  existence  of 

(a)  2  Swan.  356.  (h)  1  Bear.  560.  (e)  Tom.  &  Rum.  301 ;  see  ik  304. 
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the  special  contract  for  security,  it  is  inconsistent  with  Lord  Eldon's  view  of 
the  rights  of  a  discharged  solicitor,  as  stated  in  Lord  ▼.  Worfnleighton,{a) 

Thb  Lord  Chancbllor  : — I  cannot  see  how  there  can  be  any  sound 
distinction,  on  this  point,  between  the  case  of  a  solicitor  claiming  a 
*liea  on  the  papers  of  his  client,  and  the  case  of  any  other  creditor  [^83] 
who  holds  a  security  for  his  debt.  It  was  suggested,  at  the  bar,  with 
reference  to  the  case  of  Mills  v.  Finlay^  that  the  existence  of  a  special  con- 
tract could  make  a  difference ;  but  there  is,  in  fact,  no  ground  for  such  a  dis- 
tinction. Liens,  existing  by  the  custom  of  trade  or  the  practice.of  a  profes- 
sion, are  equivalent  to  contracts ;  and  I  know  of  no  distinction,  in  the  law  of 
lieo,  between  that  of  a  solicitor  and  that  of  any  other  party.  In  the  passage 
which  has  been  cited  from  Lord  Eldon's  judgment  in  Cluttan  v.  Pardon^  it 
is  perhaps  difficult  to  see  exactly  what  is  meant  by  the  words  '*  pressing 
necessity."  But  in  Postlethtoaite  v.  Blythe^  he  states  the  principle  more 
generally : — *^I  take  it,"  he  says,  "  to  be  contrary  to  the  whole  course  of  pro- 
ceeding in  this  court, 'to  coqipel  a  creditor  to  part  with  his  security  till  he  has 
received  his  money.  Nothing  but  consent  can  authorize  me  to  take  the  es- 
tate from  the  plaintiff  before  payment."  That  was  the  case  of  a  mortgage, 
but  the  rule  applies  equally  to  the  case  before  me. 

It  may,  doubtless,  be  a  great  inconveuience  and  hardship  on  the  client  to 
be  kept  out  of  possession  of  his  documents  till  the  balance  of  the  account  be 
ascertained :  and  this  seems  to  be  a  case  in  which  there  ought  to  be  no  ob- 
jection, on  the  part  of  the  defendant,  to  deliver  up  the  documents,  on  an 
ample  security  for  his  demand  being  brought  into  court.  But,  nevertheless 
as  a  matter  of  right,  1  cannot  refuse  to  discharge  this  order. 

There  was  certainly,  as  to  one  of  these  policies,  a  pressing  necessity  for  its 
being  delivered  up,  in  order  to  obtain  payment  of  the  money  due  upon  it ;  and, 
in  such  a  case,  it  would  undoubtedly  be  the  duty  of  the  court  to  take 
care  that  the  solicitor's  lien  should  not  ^occasion  the  loss  of  the  pro-  [*84] 
perty.  But  that  might  have  been  provided  for,  by  ordering  that  po- 
licy only  to  be  delivered  up,  for  the  purpose  of  obtaining  payment,  and  by 
directing  that  the  proceeds  of  it,  when  received,  should  be  paid  into  court. 
It  is,  however,  stated  at  the  bar,  that  the  money  on  that  policy  has  been  ac- 
tually received  by  the  plaintiffs,  and  that  they  are  now  in  possession  of  the 
other  two ;  and  the  question  is,  what,  under  these  circumstances,  is  to  be 
done  ;  because  my  discharging  the  order,  which  is  all  that  is  asked  by  the 
petition,  will  not  bring  the  money  or  the  policies  back,  though  it  might  serve 
as  a  foundation  for  a  further  proceeding.  Mr.  Wigram's  clients  paying  ci 
further  sum  of  money  into  court  would  probably  render  any  further  applica- 
tion unnecessary.  At  all  events,  all  that  I  can  at  present  do  is  to  discharge 
the  order  appealed  from.[l] 

(a)  Jaeob,  580. 

[1]  Hetlap  ▼.  Metcalfe,  3  Myl.  Sl  Cr.  183, 190,  a.  1 ;  Stedtnan  v.  Webb,  4  Myl.  6t  Cr.  346  ; 
B^tmt  V.  BolUnd,  id.  354, 360,  n.  9;  The  Mohawk  Bank  v.  Burrow,  6  Johoi.  Ch.  Rep.  317  ( 
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To  prevent  the  necessity  for  a  further  applicationi  it  was  arranged,  with 
the  leave  of  the  court,  that  the  cauae  should  be  speedily  brought  to  a  hearing. 

HaU  ▼.  Lover,  1  Hare,  571,  577  ;  Jac.  583,  n.  1.    A  wlicitor  in  a  snit,  who  bad  been  dMchaiged 
by  hb  client,  but  who  had  not  delivered  his  bill  of  coats  within  the  proper  time,  was,  under  the 
circumstances  of  the  case,  ordered  to  deliver  the  papers  and  documents  in  his  posseanon  relating 
to  the  suit  (without  prejudice  to  his  lien)  to  the  new  solicitor.    Knight  Bruce,  V,  C,  '*  Without 
questioning  any  of  the  authorities  which  have  been  cited,  but  assuming  the  right  of  the  solicitor 
to  his  lien  to  be  equivalent  to  a  right  by  contract,  and  to  be  protected  by  law,  it  is  also  part  of  that 
law  and  of  the  contract,  that  the  solicitor  should  be  ready  within  a  month  with  his  bill  of  coats.    Both 
are  parts  of  the  same  law  or  contract,  the  law  assuming,  in  the  abetract,  a  month  to  be  sufficient 
time  for  the  delivery  of  a  bill  of  costs.    It  may  be,  that  in  particular  cases,  further  time  may  rea- 
sonably be  required.    If  so,  the  client  ought  not  to  suffer,  &c.*'     Cooper  v.  Hewaon,  2  Yo.  dt  CoU. 
C.  C.  515.    In  a  late  case  in  the  Irish  Court  of  Chancery  relative  to  a  solicitor's  lien  on  his  ctienf  s 
deeds,  the  discussion  turned  very  much  upon  the  assumed  analogy  between  such  lien,  and  an 
equ'table  mortgage,  by  a  deposit  of  the  muniments  of  title  ;  and  it  was  held,  that  the  lien  of  a  so- 
licitor upon  the  deeds  of  his  client's  estate,  cannot  prevail  against  a  judgment,  or  for  any  greater 
amount  of  costs  than  those  incurred  at  the  renditiqn  of  the  judgment    Sugden,  Ch.,  **  A  good 
deal  of  the  difficulty  arises  fh>m  the  nature  of  a  solicitor's  lien,  and  on  its  being  merely  a  right  to 
withhold  the  papers  from  his  client,  and  not  a  right  to  enforcts  his  claim  against  him ;  this  rendeia 
it  uulilce  a  lien  arising  in  the  case  of  a  contract    It  is  quite  settled,  that  the  right  of  lien  is  as 
against  the  client  and  his  heirs  and  executors,  and  other  representatives,  general,  and  though  the  pa- 
pers may  come  into  the  solicito/'s  hands  in  different  particular  transactions,  he  has  a  lien  for  the 
general  balance  due ;  it  is  also  quite  clear,  that  a  prior  incumbrancer  can  never  be  affected  by  this 
Ijen ;  the  solicitor  has  a  lien  on  the  deeds  which  belong  to  his  client,  but  if  they  did  not  belong  to 
bis  client  when  they  came  into  his  possession,  he  can  have  no  right  to  them,  when  his  client  had 
none  ;  and  in\io  case  can  he  have  a  greater  right,  and  he  talces  them  subject  to  the  same  liability 
as  to  ownership.    So  far  all  is  clear,  but  it  becomes  very  doubtful  how  far  these  rules  are  to  work 
when  a  case  of  this  sort  arises ;  persons  entitled  to  a  prior  claim  to  the  deeds  may  enforce  it  and 
compel  their  production,  as  the  solicitor  has  no  right  to  retain  them  against  prior  inenmbraDoeia ; 
if  then  in  consequence  of  the  exercise  of  this  right,  a  third  perron  becomee  incidentally  benefitted, 
whether  it  is  possible  to  take  from  this  third  person  the  incidental  benefit  thus  obtained  ?    The 
right  is  to  withhold  possession  of  the  deeds,  and  to  lock  them  up  until  the  claim  is  satisfied ;  if 
then  a  superior  claimant  says  to  the  solicitor,  you  cannot  lock  up  these  papers  against  me,  and 
therefore  open  your  box  and  bring  them  out — ^the  privilege  is  lost ;  it  was  to  withhold  the  doeds 
i^om  the  sight  of  any  one,  but  some  one  else  is  entitled  to  the  thing.    I  am  afraid  it  will  turn  oot 
in  principle,  that  if  an  incidental  right  ari^  to  a  third  party  from  such  compulsory  production,  the 
party  producing  must  relinquish  all  lien,  and  that  to  hold  otherwise  would  be  treating  the  right  of  lien 
as  an  incumbrance,  which  it  is  not"    At  a  subsequent  day,  on  making  the  final  dispoeition  of  the 
cause,  the  Chancellor  said ;  "  Two  questions  were  argued  in  this  case — first,  whether  the  plaintiff, 
•  a  prior  incumbrancer,  and  having  a  right  to  the  deeds  prior  to  the  solicitor's  lien,  having  obtained 
production  of  the  deeds,  has  destroyed  the  lien — secondly,  whether  if  this  be  not  so,  the  judgment 
creditor  has  a  right  to  the  deeds  as  against  the  solicitor,  on  paying  of  the  sums  due  to  the  solici- 
tor on  the  entering  up  of  the  judgment    These  questions  led  to  the  discussion  of  the  general  na- 
ture of  lien.    This,  as  between  the  solicitor  and  client,  is  a  very  general  right ;  it  may  indeed  be 
waived  by  taking  a  different  security,  or  he  may  lose  his  lien  by  proving  under  a  cammtMioii,  or 
by  concurring  in  a  sale  under  an  execution  at  his  own  suit    A  solicitor's  lien  is  very  distinguish* 
able  from  a  mortgage,  for  though  a  solicitor  cannot  have  a  legal  mortgage  for  future  costs,  yet  he 
may  acquire  by  lien  a  security  for  costs  incurred  subsequently  to  the  deposit  of  the  deeds.     If  he 
expressly  contract  for  a  security  for  future  costs,  by  a  pledge  of  the  deeds  by  way  of  equitable 
mortgage,  the  transaction  could  not  be  supported,  while  the  deposit  of  those  very  deeds  would 
give  a  lien  for  those  costs.    It  requires  a  strong  care,  as  Lord  Kldon  says,  in  the  passage  referred 
to  by  Lord  C^ottenham,  in  Richarde  v.  Platel,  to  take  deeds  away  from  a  solicitor,  but  I  cannot 
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Dee.  19. — ^Mr.  Anderdon^  on  a  previous  day,  stated  to  the  court  that,  upon 
the  above  mentioned  appeal  petition  being  left  with  the  Lord  Chancellor's 
secretary,  for  the  purpose  of  being  answered,  it  had  been  suggested  that  it 
fell  within  the  meaning  of  the  42d  order  of  April,  1828,  relative  to  the  depo- 
sit payable  on  presenting  petitions  of  re-hearing.  And  he  therefore  asked 
that  it  might  be  answered  as  an  original  petition,  without  requiring  a  depo- 
sit ;  to  which  the  Lord  Chancellor  assented,  observing,  that  a  petition  to 
discharge  an  interlocutory  order  made  on  petition  at  the  Rolls,  was  like 
the  renewal  of  a  motion — ^it  was  a  fresh  petition,  and  not  a  petition  of  ap- 
peal. 


^Between  Edward  George  Barnard,  Edward  Blount,  John  [*86] 
Wright,  John  Fairweather  Harrison,  William  Harrison, 
Thomas  Barnard,  and  Another,  on  Behalf  of  themselves  and  all  other 
the  Members  of  The  Stanhope  and  Tyne  Railway  Company,  Plain- 
tifiis;  and  William  Wallis  and  Maria  his  Wife,  and  their  Chil- 
dren, Defendants. 

1840:  November  14.  16. 

Where  partiea,  io  poHesBton  of  an  easement,  filed  a  bill  to  restrain  the  owner  of  the  land  from  pro- 
ceeding with  an  action  of  trespaaa,  alleging  three  grounds  of  defence  to  the  action,  two  of  which 
were  legal,  and  one  eqnitable,  this  coart  allowed  the  action  to  proceed  to  judgment,  inasmuch 
as  if  the  legal  gronndii  of  defence  should  be  sustained,  the  interposition  of  this  coort  would  be 
unnecessary,  and  if  they  should  not  be  aostained,  and  it  should  therefore  become  necessary  to 
entertain  the  equitable  question,  this  court  would  know  what  amount  of  damages  a  jury  had 
sssessed  as  a  compensation  for  the  easement,  and  be  enabled  to  secure  that  amount  until  the 
bearing  of  the  cause. 

The  bill  in  this  cause  sought  to  restrain  the  defendant,  William  Wallis, 
who  was  a  proprietor  of  a  piece  of  land  over  which  the  Stanhope  and  Tyne 
Railway  had  been  constructed,  from  proceeding  in  an  action  of  trespass  which 
he  had  commenced  against  the  plaintiffs,  John  Fairweather  Harrison,  Tho- 
mas Barnard,  and  William  Harrison,  under  the  following  circumstances. 

say  that  the  court  has  not  jurisdiction  to  require  production  of  the  deeds  upon  the  money  being 
paid  into  court  But  as  a  general  rule,  the  solicitor's  right  is  protective  only,  to  withhold  produc- 
tion of  the  deeds  until  he  has  been  paid,  and  it  cannot  be  enforced  by  bill  or  otherwise.  All  those 
pointi  were  fully  argued  here,  but  they  are  only  important  so  far  as  they  illustrate  the  question 
before  us.  The  contest  here  is  between  the  solicitor  and  a  judgment  creditor.  The  latter  did  not 
require  the  deeds,  and  did  not  ask  the  aid  of  the  court  to  obtain  their  production ;  they  were 
taken  from  the  solicitor  at  the  instance  of  the  plaintiff,  and  for  the  purposes  of  the  plaintiff's  suit ; 
and  as  1  stated  when  this  case  was  before  me  last,  if  there  was  nothing  more  than  this,  I  think 
the  ereditor  would  reap  the  full  benefit  of  the  production  obtained  by  the  plaintiff,  without  satisfy- 
ing the  solicitor's  demand  "  Blunden  y.  Daaart,  2  Coon.  &.  Law.  Ill,  119,  124  ;  reversing  the 
decision  of  the  Master  of  the  Rolls  in  S.  C.  Flan,  dc  Kel.  572.  The  opinion  however,  of  Sir 
Michael  O'Loghlen,  M.  R.,  contains  some  valuable  remarks  upon  the  general  topic.  Ibid.  532, 
et  ieq. 
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The^piece  of  land  in  qnestioit  formed  part  of  a  leasehold  estate  held  under 
the  dean  and  chapter  of  Durham,  and  which  was,  on  and  before  the  20th  of 
July,  1831,  vested  in  the  defendants  William  Wallis  and  Maria  his  wife,  un- 
der the  will  of  her  father,  upon  trust  for  the  separate  use  of  Maria  Wallis  for 
her  life,  with  remainder  to  their  children.    By  an  indenture  of  that  date,  the 

dean  and  chapter  granted  to  William  and  Maria  Wallis  a  renewed 
I  *86]    lease  of  the  premises  for  twenty-one  *years,  subject  to  a  resenration 

in  the  following  words : — "  Excepting  thereout  to  the  said  dean  and 
chapter,  their  successors,  grantees,  or  assigns,  all  mines,  quarries,  and  seanas 
of  clay  within  and  under  the  said  land,  with  full  and  free  authority  and  pow- 
er to  dig,  work,  and  carry  away  the  said  mines,  quarries,  and  seams  of  clay ; 
with  free  ingress,  egress,  and  regress,  way-leave,  and  passage  to  and  from 
the  same,  or  to  or  from  any  other  mines,  quarries,  and  seams  of  clay,  lands;, 
and  grounds,  on  foot  and  on  horseback,, and  with  carts  and  all  manner  of 
carriages ;  and  also  all  necessary  and  convenient  ways,  passages,  convenien- 
ces, privileges,  and  powers  whatsoever  for  the  purposes  aforesaid,  and  par- 
ticularly of  laying,  making,  and  granting  waggon  way  or  waggon  ways  in 
and  over  the  demised  lands,  or  any  part  thereof  (paying  reasonable  damages 
for  spoil  of  ground  to  be  thereby  done,  upon  the  adjudication  of  two  ^indiffer- 
ent persons  to  be  chosen  by  the  parties.)" 

Subsequently  to  the  renewal  of  the  lease,  the  Stanhope  and  Tyne  Railway 
Company  entered  upon  the  piece  of  land  in  question,  and  made  a  railway 
over  it,  which  they  Used  for  the  carriage  of  passengers  and  for  general  pur- 
poses, alleging,  as  their  authority  for  so  doing,  a  license,  by  indenture  dated 
the  13th  of  October,  1833,  from  the  dean  and  chapter  to  the  plaintiff  John 
Fairweather  Harrison,  Thomas  Barnard  and  William  Harrison,  and  their  as- 
signs, which  was  afterwards  assigned  to  the  plaintiffs  Edward  George  Bar- 
nard, Edward  Blount,  and  John  Wright,  as  trustees  for  the  company.  At 
that  time  the  piece  of  land  was  in  the  occupation  of  an  under-tenant,  to  whom 
the  company  paid  a  certain  annual  sum,  pursuant  to  the  condition  contained 
in  the  reservation,  for  damage  done  to  his  field  by  the  construction  of  the 

railway  over  it,  and  they  offered  to  continue  the  like  payment  to  Wal- 
[*87]    lis  after  the  under-lease  ^should  haye  expired ;  but  Wallis  contended 

that  the  reservation  in  the  lease  did  not  authorize  the  dean  and  chap- 
ter to  make  or  to  empower  others  to  make  a  railway  for  the  conveyance  of^ 
passengers  and  for  general  purposes;  and  he  insisted,  on  that  ground,  that 
he  was  entitled  to  be  paid  an  additional  sum  of  money  in  consideration  of  the 
extra  profits  derived  by  the  company  from  the  use  of  a  railway  of  that  de- 
scription ;  and  for  the  purpose  of  enforcing  that  claim,  he  brought  an  action, 
in  the  month  of  March,  183S,  against  J.  F.  Harrison,  Thomas  Barnard  and 
William  Harrison,  for  injury  to  his  reversion.  The  defendants  in  that  action 
pleaded,  amongst  other  pleas,  that  the  trespasses  in  question  were  committed 
with  the  leave  and  license  of  Wallis.  The  jury,  however,  returned  a  verdict 
for  the  plaintiff,  and  assessed  the  damages  at  127L 
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On  the  7th  of  November,  1839,  the  under-lease  having  expired,  Wallis 
brought  a  fresh  action  of  trespass  against  the  same  parties,  on  the  same 
grounds;  and  similar  pleas  having  been  put  in,  the  bill  in  this  cause  was 
filed,  insisting,  first,  that  the  reservation  in  the  lease  of  the  20th  of  July, 
1831,  empowered  the  d^an  and  chapter  to  grant  the  plaintiffs  a  license  to 
make  a  railway  for  general  purposes ;  and  that  such  license  had  in  fact  been 
granted  by  the  indenture  of  the  13th  of  October,  1833  :  secondly,  that  at  all 
events,  Wallis  had,  by  contract  with  the  plaintiffs,  expressly  authorized  them 
to  make  such  a  railway :  and,  thirdly,  that  he  had,  by  acquiescence,  de- 
prived himself  of  any  right,  which  he  might  otherwise  have  had,  to  com- 
plain of  it. 

The  common  injunction  having  issued,  and  having  been  extended  to  stay 
trial,  the  defendants  put  in  their  answer,  and   thereupon  obtained 
an  order  nisi  to  dissolve  *the  injunction ;  but  the  plaintiff  having  shown    [*88] 
cause,  on  the  merits,  before  the  Master  of  the  Rolls,  his  lordship,  on 
the  3d  of  August,  1840,  made  an  order  continuing  the  injunction  until  the 
hearing  of  the  cause. 

The  defendants  now  moved  that  the  order  of  the  Master  of  the  Rolls  might 
be  discharged,  and  that  the  injunction  might  be  dissolved. 

Mr.  Siuart,  Mr.  Faber^  and  Mr.  W.  H,  Watson^  appeared  in  support  of 
the  motion. 

Mr.  Wigram,  Mr.  Turner ^  and  Mr.  Piggott,  contra. 

On  the  point  of  acquiescence,  the  following  cases  were  cited  : — Stiles  ▼• 
Cefwper,(a)  Bowes  v.  East  London  Water  Works  Company ^(b)  Jackson  v. 
Catorj{c)  Pilling  v.  Armitage^{d)  Hobbs  v.  Norton,{€)  Edlin  v.  Battaly,{g) 
Banning  v.  Ferrer s.{h) 

The  IiORD  Chancellor  : — The  injunction,  as  it  stands,  prevents  the 
plaintiff  at  law  from  proceeding  with  his  action,  and  therefore  ties  up  his  al- 
leged claim  until  this  cause  shall  be  heard ;  the  effect  of  which  will  be,  that, 
if  the  plaintiffs  in  equity  should  not  succeed  at  the  bearing,  the  plaintiff  at 
law  will  then  have  to  seek  his  remedy.  At  what  interval  of  time  that  hear- 
ing will  take  place,  if  at  all,  and  from  whom  the  plaintiff  at  law  will  then 
have  to  recover  anything  he  may  be  entitled  to, — are  matters  extremely  un- 
certain, and,  therefore,  very  dangerous  to  speculate  upon. 

*The  matter  in  contest  between  the  parties  depends  upon  three    [*89] 
questions,  two  of  which  are  questions  at  law  ;  but  the  third,  which 
can  only  be  raised,  for  any  purpose,  in  the  event  of  the  questions  at  law  being 
decided  in  a  certain  way,  is,  undoubtedly,  a  question  for  this  court,  and  this 
court  only. 

The  defendants  at  law  say  the  plaintiff  at  law  has  no  right  against  them, 
because  the  license  they  have  obtained  from  the  dean  and  chapter  entitles 

(a)  3  Atk.  693.  (&)  Jac  324.  (e)  5  Ves.  688. 

(if)  13  Yes.  78,  aee  |».  85.  (e)  1  Eq.  Ca.  Abr.  356,  pL  8.  (g)  Ibid.  pi.  9. 

(A)  Ibid.  pi.  10. 
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tbem  to  do  all  they  have  done  or  intend  to  do :  that  is  a  question  purely  at 
law :  and  if  the  company  are  right  on  that  point,  there  is  no  other  question 
between  the  parties. 

The  defendants  at  law  then  say,  if  the  license  of  the  dean  and  chapter  does 
not  go  to  the  extent  they  suppose,  still  the  plaintiff  at  law  has,  by  contract 
with  them,  permitted  them  to  do  what  they  have  done  and  propose  to  do ; 
that  is,  has  given  them  leave  and  license.  That  is  also  a  question  which  is 
raised  in  the  action  now  pending,  and  which,  if  proved  by  the  defendants  at 
law,  puts  an  end  to  the  contest. 

A  third  question  remains,  which  can  only  arise  in  the  event  of  the  plain- 
tiffs in  equity  failing:  in  both  the  other  points ;  namely,  that  though  they  have 
no  right  under  the  license  from  the  dean  and  chapter,  and  although  the  plain- 
tiff at  law  has  never  given  to  them,  by  contract,  leave  and  license,  yet  that  he, 
with  the  knowledge  of  what  their  objects  were,  has  so  conducted  himself  as 
to  raise  an  equitable  bar  against  the  assertion  of  his  legal  right.  That  is  a 
question  for  a  court  of  equity,  and  depends  on  a  variety  of  circumstances, 
which  may  or  may  not  be  established  in  this  cause.  It  is  quite  obvious  that 
it  may  turn  very  much  upon  how  far  the  party  now  insisting  upon 
[*90]  his  legal  right  knew  of  *that  legal  right,  and  that  the  plaintiffs  in 
equity  were  invading  it ;  and  it  would  be  very  hazardous  to  dispose 
of  such  a  question  upon  an  interlocutory  application.[l] 

I  apprehend  however,  that  it  is  the  course  of  the  court,  where  the  question 
depends  partly  on  a  legal  title  and  partly  on  an  equity,  which  will  arise  only 
in  the  event  of  that  title  being  decided  in  one  way,  either  to  require  that  the 
party  applying  to  the  court  for  its  interposition,  should  admit  the  legal  right 
of  the  other  party,  as  in  tlie  case  of  giving  judgment  in  ejectment,  which  is 
the  common  instance,  or,  if  circumstances  are  not  such  as  to  enable  him  to  do 
that,  then  to  allow  the  action  to  go  on,  in  order  that  the  legal  rights  of  the 
parties  may  be  first  ascertained,  and  that  he  may  then  come  to  this  court  to 
apply  those  legal  rights.  This  I  apprehend  to  be  the  regular  course  of  pro- 
ceeding; and  it  is  a  very  wholesome  practice.  It  occasions  no  loss  of  time; 
and  it  has,  moreover,  this  good  effect,  in  a  case  like  the  present,  where  the 
plaintiff  in  equity  is  in  possession  of  the  easement  in  dispute,  that  if  the  par- 
ties corae  back  to  this  court  after  the  trial  at  law,  I  shall  then  know  what 
amount  of  damages  has  been  assessed,  and  shall  have  an  opportunity  of  secu- 
ring in  court  that  which  at  law  shall  have  been  decided  to  be  a  full  compen- 
sation for  the  easement ;  whereas,  at  present,  I  have  no  means  of  fixing  upon 
any  sum  to  be  paid  into  court. 

For  the  purpose,  therefore,  of  ascertaining  what  are  the  legal  rights  of  the 
parties,  and  of  knowing  what  it  is  which  is  to  be  the  subject  of  adjudication 
here,  it  is  clear  the  action  ought  to  proceed,  and  ought  not  only  to  proceed  to 
verdict,  but  to  judgment;   because  there  are  evidently  questions  of  law 

[1]  See  the  next  caee. 


CASES  IN  CHANCERY.  90 

1841.~WiiIiam8  v.  Earl  of  Jeney. 

which  it  will  be  for  the  court  to  decide  after  the  jury  shall  have  done  their 
duty. 

*I  express  no  opinion  as  to  the  equity  ;  for  it  is  very  b'kely  it  will  [*91] 
never  be  necessary  to  do  so ;  but  to  prevent  my  order  from  bein^ 
quoted  as  an  expression  of  opinion,  it  had  better  stand  thus : — Discharge  the 
order  so  far  as  it  prevents  the  defendant  from  proceeding  to  judgment  at  law, 
and  direct  the  rest  of  the  motion  to  stand  over  until  after  that  judgment  has 
been  pronounced.[2] 


The  order,  as  drawn  up,  discharged  the  Master  of  the  Rolls'  order  of  the 
3d  of  August,  so  far  as  it  restrained  the  defendant  Wallis  from  proceeding  to 
judgment  in  the  action,  and  directed  that  the  present  motion  should  stand 
over  until  after  that  judgment  should  have  been  obtained,  with  liberty  to  all 
parties  to  apply. 


Williams  and  Others  v.  The  Ea&l  of  Jersey. 

1841:  January  18. 

A  party  may  ao  enconra^  another  in  the  erection  of  a  nuieaooe,  as  to  giiw  the  acJTerM  ptrty  an 
equity  to  restrain  him  from  recovering^  damages  at  law  for  such  nnisance  when  completed. 

In  a  bni  filed  for  that  purpose,  a  general  aIIegatioD,that  the  defendant  encoaraged  the  erection 
of  the  nnisance  while  it  was  in  progress,  is  sufficient  to  let  in  evidence  of  such  particular 
acts  of  encouragement  as  will  sustain  the  equity,  and  consequently  is  sufficient  to  prevent  a  de- 
ma  fxer. 

What  degree  of  eneoaragement  or  what  cirenmstance,  leading  to  encouragement,  would  be  suf- 
ficient for  that  purpose ;  Qumre» 

This  was  an  appeal  from  an  order  of  the  Yice-Chancellor  allowing  a  gene- 
ral demnnrer  to  a  bill  filed  by  the  plaintiffs,  praying  that  they  might  be  quiet- 
ed in  the  use  and  enjoyment  of  certain  copper  works  in  the  neighborhood  of 
Swansea,  and  that  the  defendant  might  be  restrained  from  prosecuting  an 
action  against  them  for  an  alleged  damage  to  his  lands  occasioned  by  the 
works. 

The  scope  of  the  bill  comprehended  three  sets  of  copper  works, 
ealled  respectively  the  Rose  Works,  the  *Landore  Works,  and  the  [*92] 
Morfa  Works,  all  of  which  were  in  the  occupation  of  the  plaintiffs, 
and  were  the  subject  of  the  action  at  law.  As  to  the  two  first,  the  case  stated 
by  the  bill  was  one  of  acquiescence  only ;  and  as  the  decision  turned  exclu- 
dvely  upon  the  Morfa  Works,  the  circumstances  of  which  were  different,  it 
will  be  sufficient  to  state  the  substance  of  the  bill  with  reference  to  the  latter 

works  only. 
As  to  those  works,  the  case  made  by  the  bill  was  as  follows : — ^The  piece 

[2]  CarroU  t.  Sand,  10  Paige,  298 ;  Maekintoth  ▼.  Wyait,  3  Hare,  562 ;  Bacon  v.  Jone9,  4 
M7I.  6l  Cr.  433, 439 ;  Rawaon  v.  Samuel,  post,  168,  et  9eq» 
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of  land  on  which  the  works  were  erected  was  situated  oq  the  right  bank  of 
the  river  Tawe,  and  in  the  year  1810  formed  part  of  the  Britton  Ferry  estate, 
the  bulk  of  which  lay  on  the  opposite  bank  of  lh  it  river,  and  which  was 
then  settled  to  the  use  of  Lord  Vernon  for  life,  with  remainder  to  the  use  of 
Tilliers  Mansell,  in  fee.  The  Duke  of  Beaufort  was  at  the  same  time  the 
owner  of  a  piece  of  land  on  the  left  bank  of  the  river,  which  lay  intermixed 
with  lands  belonging  to  the  Britton  Ferry  estate.  In  the  year  1810  the  Duke 
of  Beaufort  made  an  exchange  with  Lord  Yernon  and  Villiers  Mansell  of  the 
latter  of  these  two  pieces  of  land  for  the  former,  the  avowed  object  of  the 
Duke  in  such  exchange  (as  was  recited  in  the  instruments  by  which  it  was 
carried  into  effect)  being  to  erect  copper  works  on  the  piece  of  land  which  he 
was  to  take  on  the  right  bank  of  the  river,  as  being  a  convenient  spot  for  that 
purpose.  In  the  year  1813  Lord  YerncHi  died,  whereupon  VilUers  Mansell 
came  into  possession  of  the  Britton  Ferry  estate,  including  the  piece  of  land 
so  taken  in  exchange  from  the  Duke  of  Beaufort ;  and  in  the  year  1814,  Til- 
liers Mansell  also  died  having  devised  that  estate  to  the  defendant. 

In  the  mean  time,  and  shortly  after  (he  completion  of  the  above 
[*33]  mentioned  exchange,  the  Duke  of  Beaufort  ^demised  part  of  the  piece 
of  land  so  taken  by  him  to  one  Vivian,  who,  in  the  years  1810  and  1811, 
erected  extensive  copper  works  thereon,  and  had  ever  since  used  the  same 
without  interruption  or  disturbance.  The  remainder  of  the  same  pieee  of 
land  was  not  so  applied  until  the  year  1829,  when  the  plaintiffs,  having  ob- 
tained a  lease  of  it  from  the  Duke  of  Beaufort,  erected  on  it,  by  his  aotbority, 
the  copper  works  in  question,  called  the  Morfa  Works. 

After  stating  to  the  effect  above  mentioned,  the  bill  alleged  that,  doring 
the  erection  of  the  last  mentioned  works  the  defendant  well  knew  or  was 
aware  of  their  being  erected  and  made  with  a  view  to  the  smelting  and  manu* 
facture  of  copper,  and  that  he  was  also  well  aware  of  the  deletqriofis  efect 
on  vegetation  produced  by  such  manufacture;  but  that  he  nevertheless  al- 
lowed the  plaintiffs  to  proceed  in  the  erection  of  the  works,  and  to  expend 
large  sums  of  money  in  completing  and  finishing  them,  and  in  fumisbiag 
them  with  the  requisite  machinery  and  plant,  without  making  any  objection 
thereto,  and  that  he  acquiesced  in  and  encouraged  theerectionof  such  works 
and  the  expenditure  of  the  plaintiffs  upon  or  with  respect  to  the  same.  The 
bill  further  alleged  that  ever  since  those  works  had  been  built  and  completed, 
the  smelting  and  manufacture  of  copper  had  been  carried  on  therein  without 
any  interruption  or  disturbance,  and  without  any  complaint  on  the  part  of 
the  defendant  until  the  action  at  law  was  brought. 

The  bill  then  contained  numerous  charges  tending  to  show  that  for  a  cen- 
tury past  the  defendant  and  his  predecessors  in  title  and  estate  bad  erected, 
or  sanctioned  the  erection  of,  copper  works  upon  various  parts  of  the 
[*94]    Britton  Ferry  estate  itself;  but  which  charges  it  is  *fiot  material  \xi 
state  with  reference  to  the  point  upon  which  alone  the  case  was  de- 
cided. 
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The  appeal  now  came  on  to  be  heard. 

Mr.  Wigram  and  Mr.  Tennant,  in  support  of  the  demurrer. — If  the  case 
stated  by  the  bill  constitute  any  defence  at  all  to  the  action,  it  is  a  legal  and 
not  an  equitable  one:  for  no  degree  of  acquiescence  will  give  an  equity,  un- 
less it  amount  to  leave  and  license  ;  and  then  it  may  be  pleaded  at  law.  The 
plaintiffs  themselves  do  not  venture  to  allege  that  they  have  not  a  legal  de- 
fence :  and  that  circumstance  alone  is  a  sufficient  ground  for  a  demurrer. 
Edwards  v.  Edwards,{a)  It  is  true,  there  are  cases,  as  for  instance  that  of 
Lord  Cawdor  v.  LewisJIJ))  in  which  this  court  has  restrained  a  party  from 
asserting  a  legal  right,  on  the  ground  of  his  having  permitted  another  person 
to  expend  money  upon  an  object  inconsistent  with  such  right :  but  that  prin- 
ciple only  applies  where  there  is  some  privity  between  the  parties,  as  for  in- 
stance, that  of  landlord  and  tenant  or  principal  and  agent,  and  not  where, 
as  in  this  case,  the  parties  are  strangers  to  each  other.  If  it  should  be  said 
that  the  defendant  is  precluded  from  asserting  his  legal  right,  by  the  recital 
in  the  deeds  of  exchange,  that  the  duke*s  object  in  the  exchange  was  to  erect 
copper  works  on  the  land,  the  answer  is  that  such  a  recital  could,  at  the 
most,  only  bind  the  parties  to  those  deeds,  and  that  it  cannot  operate  as  a 
covenant  running  with  the  land  so  as  to  bind  all  persons  claiming  under 
them. 

Mr.  Jacobs  Mr.  Bethell,  and  Mr.  Lloydj  in  support  of  the  bill. — •In  [95] 
Edwards  v.  Edwards,  the  bill  alleged  that  the  execution  of  the  pow- 
er under  which  the  plaintiff  claimed  was  good  at  law,  but  that  if  it  were  not, 
the  defect  was  such  as  equity  would  supply.  And  the  demurrer  was  allowed 
on  the  ground,  that  if,  as  the  bill  alleged,  the  plaintiff  had  a  good  title  at  law, 
it  necessarily  followed  that  he  had  no  case  in  equity,  whereas  here,  if  the 
plaintiffs  have  a  good  title  at  law,  a  fortiori  they  have  a  case  for  relief  in  this 
court ;  for  fhey  ask,  by  their  bill,  not  merely  to  restrain  the  action,  but  to  be 
quieted  in  the  right  which  they  now  enjoy  :  and  for  that  purpose  long  un- 
disturbed possession  supersedes  the  necessity  of  establishing  the  right  by  an 
action  at  law.(c)  But;  independently  of  that  head  of  relief,  the  allegation 
that  the  defendant  acquiesced  in  and  encouraged  the  erection  of  the  works  is 
sufficient  to  sustain  the  bill,  considered  as  a  bill  for  an  injunction  only :  fof 
the  principle  adverted  to  on  the  other  side  with  respect  to  acquiescence  applies 
equally  although  the  parties  be  strangers  to  each  other.  Case  of  the  Water- 
course, -{d)  Short  v.  Taylor,{e) 

Mr.  Wigram  in  reply. — Admitting  that  encouragement  might,  in  some 
cases,  give  an  equity,  the  allegation  in  this  bill  is  too  general.  For  the  lan- 
guage of  pleading  must  be  taken  most  strongly  against  the  party  using  it 

(a)  Jac.  335.  {h)  ]  T.  &  Coll.  497.  (e)  Redesd.  Plead.  14G. 

ii)  S  Eq.  Ca.  Abr.  599,  pi.  3.  (e)  Ibid 
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1841.— Williamt  t.  Eari  of  Jexmy. 

{Aticmey  General  v.  Mayer  of  Norwich  ;{a)  and  the  encouragement  may 
turn  out  to  be  such  as  would  give  the  plaintiflb  no  equity. 


[*96]  "^Jan.  18. — ^The  Lord  Chancellor  : — In  this  case,  it  is  not  ne- 
cessary for  me  to  observe  on  any  other  parts  of  the  bill  except  that 
which  relates  to  the  Morfa  works.  There  are  two  grounds  upon  which  it  is 
alleged  that  the  demurrer  must  be  overruled.  The  first  is,  what  is  stated  as 
to  the  purpose  for  which  the  exchange  of  the  lands  took  place.  It  is  said 
that  when  the  exchange  took  place,  those  who  claim  the  estate  now  possess- 
ed by  Lord  Jersey  were  aware  that  the  object  of  the  Duke  of  Beaufort  in  that 
transaction  was  to  erect  copper  works  upon  the  piece  of  land  which  he  was 
to  take  by  the  exchange.  I  do  not  think  it  necessary  to  give  any  opinion  as 
to  that  part  of  the  case.  If  it  were  necessary,  it  would  be  important  to  con- 
eider  the  doctrine  upon  which  I  acted  in  the  case  of  Sqtiire  v.  Campbell, ib) 
but  I  do  not  pursue  that  inquiry,  because  there  are  other  parts  of  the  case 
which  I  think  quite  sufficient  for  the  purpose  of  disposing  of  the  present 
question. 

It  was  then  alleged  that  there  was  sufficient  in  what  the  bill  states  to  have 
been  the  conduct  of  Lord  Jersey  with  respect  to  these  works,  to  preclude  him 
from  the  right  of  treating  them  as  a  nuisance.  The  allegation  in  the  bill  is 
that,  whilst  the  erection  of  these  works  was  in  progress,  he  was  aware  of  it, 
and  that  he  encouraged  it  Of  course  it  must  be  assumed,  on  a  demurrer, 
that  what  the  bill  alleges  is  true,  and  the  only  question  is,  whether,  if  the 
facts  were  established  as  they  are  alleged,  a  case  exists  in  which  the  plaintiff 
is  entitled  to  the  interposition  which  he  prays.  Now,  there  certainly  are 
cases  in  which  a  party,  having  an  equity,  loses  that  equity,  as  against  another 
person,  by  permitting  him  to  go  on  dealing  with  property  in  ignorance  of 
such  equity.[3]  In  the  case  of  Jones  v.  The  Royal  Canal  Com- 
[*97]  panyf{c)  *Lord  Manners  went  to  this  extent.  He  held  that  it  was 
the  duty  of  a  party,  seeing  a  nuisance  in  progress,  to  give  notice,  to 
the  party  erecting  the  nuisance,  of  bis  intention  to  object.  It  is  unnecessary 
to  say  under  what  circumstances  a  party  might  be  affected  by  that  course  of 
conduct,  but  certainly  it  is  a  recognition  by  Lord  Manners  that  such  a  case 
might  exist.  There  is  a  very  short  note  of  the  decision,  but,  assuming  the 
note  accurately  to  state  what  Lord  Manners  said,  it  shows  a  case  in  which  a 
party  would  be  preluded,  by  an  omission  to  give  notice,  from  asserting  aa 
equity.  Certainly  it  is  a  different  question  whether  such  an  omission  would 
give  the  adverse  party  an  equity  to  prevent  the  party,  concealing  his  right, 

(a)  S  Mylne  &  Ccaig,  406 ;  and  see  WigrtmV  Points  in  the  Law  of  DiseoTory,  p.  134,  it  s^m 
where  the  aathorities  on  this  point  are  collected.  That  class  of  cases  was  not  adrerted  to  in  the 
arj^nient. 

(i)  1  Mylne  6l  Craig,  459.  (c)  2  MoUoy,  319. 

[3]  NiehoUan  t.  Hoojper,  4  Myl.  &,  Cr.  179,  186,  and  n.  1,  ibid,  and  cases  Uiers  cited.  Oer* 
rard  t.  CRtiily,  2  Conn.  &  Law.  1C5. 
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or  apparently  apqaiescing  in  the  nuisance,  from  asserting  his  title  at  lav  to 
compensation  for  the  nuisance  when  effected.  But  there  are  two  cases  in 
which  that  has  been  done :  I  mean  the  case  of  the  Watercourse,  and  that  of 
Short  ▼.  Taylor,  both  reported  in  2  Equity  Cases  Abridged,  623,  where  in- 
junctions were  granted  to  stay  actions  for  nuisances,  because  the  plaintiff  at 
law  had  encouraged  them.  That  is  the  term  used  by  the  court.  I  think  it 
is  impossible,  after  those  two  cases,  to  say  that  a  party  may  not  so  encourage 
that  which  he  afterwards  complains  of  as  a  nuisance,  as  not  only  to  preclude 
him  from  complaining  of  it  in  this  court,  but  to  give  the  adverse  party  a  right 
to  the  interposition  of  this  court  in  the  event  of  his  complaining  of  the 
nuisance  at  law. 

That  being  the  state  of  the  authorities,  if  I  were  to  allow  this  demurrer,  I 
should  of  course  be  understood  as  saying,  and  I  should  in  fact  be  saying, 
that  no  case  was  stated  on  this  bill  .which,  if  proved,  would  entitle  the  plain- 
tiff to  the  interposition  of  the  court.  There  is  no  fact  before  me  to  call  for 
any  opinion  as  to  what  degree  of  encouragement,  or  what  circum- 
stances leading  *to  encouragement,  would  be  sufficient  for  that  pur-  ['98] 
pose.  But  I  think  it  quite  clear  that  there  is  in  this  bill  sufficient  al- 
legation to  make  it  competent  for  the  plaintiff  to  give  such  evidenee  as  would 
operate  in  raising  an  equity  against  the  title  asserted  by  a  party  claiming 
compensation  at  law  for  a  nuisance. 

For  these  reasons,  I  think  the  demurrer  must  be  overruled.  I  can  by  no 
means  say  that  it  is  a  very  clear  case,  f^r  there  is  as  little  allegation  in  sup- 
port of  the  equity  as  can  well  be  conceived.  A  very  general  term  is  used. 
My  judgment  proceeds  on  this ;  that  a  term  is  used  which  would  enable  the 
party  to  make  a  case  which  if  proved  would  entitle  him  to  the  interposition 
of  the  court.    I  must  affirm  the  Vice-Chancellor's  order  with  costs. 


McNeil  v.  Garratt. 


1841 :  January  29. 

A  party  who  hai  notice  of  an  order  of  court  ii  bound  by  it  from  A«  time  the  order  ia  prononacedt 
and  if  tha  order  be  for  an  iDJanetion,  and  the  party  after  notice  be  guilty  of  a  breach  of  it,  he 
may  be  committed  for  the  contempt  without  the  production  of  the  writ  of  Injunction,  and  al« 
though  the  writ  have  not  actually  i«ued. 

The  defendant  was  in  custody  for  breach  of  an  ii^unction  committed  by 
him  after  he  had  received  notice  that  the  order  for  the  injunction  had  been 
made,  but  before  it  was  dmwn  up. 

Mr.  Cooke  now  moved  for  his  discharge,  on  the  ground  that  the  order  for 
his  commitment  had  been  made  without  the  production  of  the  writ  of  injunc* 
tioo,  which,  it  appeared^  did  not Jssue  until  a  fortnight  afterwards. 
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1841.— Norcott  t.  Dodd. 

[*99]  *Ia  support  of  the  motion  EUerian  ▼.  T7iir9k{a)  was  cited,  in 
which  Lord  Eldon  was  reported  to  have  said,  that  a  motion  to  com- 
mit a  party  for  breach  of  an  injunction  could  not  be  made  withont  produc- 
ing the  writ. 
Mr.  Stuart  and  Mr.  WiUcock  appeared  for  the  plaintiff;  but 
The  Lord  Chancellor  (without  hearing  them)  said, — It  is  the  estab- 
lished rule  of  the  court,  that  a  party  who  has  noticed  of  an  order  is  bound 
by  it  from  the  time  it  is  pronounced :  and  if  ho  presumes  to  disobey  it,  he 
is  liable  to  the  censure  of  the  court  for  so  doing.  But  now  it  is  said  that 
the  court  cannot  punish  the  party  for  disobedience  till  after  the  writ  has  is- 
sued:  and  Lord  Eldon's  authority  is  cited  for  that  proposition.  I  cannot 
suppose  that  Lord  Eldon  ever  laid  down  any  such  rule.  The  writ  bears 
date  when  the  order  is  passed.  If,  therefore,  the  proposition  were  correct,  a 
party  would  have  all  the  interval  between  the  making  and  the  passing  of  the 
order,  to  commit  the  act  which  the  injunction  is  intended  to  restrain. 

Motion  refused  with  costs.[l  ] 


[•100]  •NORCUTT  V.  DODD. 

1641 :  January  39. 

A  Toiantary  alienatioa  of  property  by  a  party  who,  at  the  time  of  each  alienation,  waa  inaolTent. 

may  be  aet  aside  io  a  amt  by  his  aMigneei  labsequently  appointed  under  the  inaolvent  debtora' 

act,  although  the  lubject  of  auch  alienation  be  a  ehoee  in  action. 

This,  suit  was  instituted  by  the  assignee,  under  the  insolvent  debtors' act, 
of  Robert  Torre,  one  of  the  defendants,  for  the  purpose  of  setting  aside  a 
voluntary  assignment  of  an  annuity  to  which  he  was  entitled  under  his  mar- 
riage  settlement. 

By  the  settlement,  which  bore  date  the  12th  of  April,  1832,  and  was  made 
between  Elizabeth  Dodd  the  intended  wife  of  the  first  part ;  Robert  Torre 
of  the  second  part ;  William  Dodd,  the  father  of  Elizabeth  Dodd,  of  the 
third  part ;  and  Henry  Le  Keuz  and  another  person,  as  trustees,  of  the  fourth 
part,  William  Dodd  covenanted  with  Robert  Torre,  that  in  case  the  marriage 
should  take  effect,  he,  William  Dodd,  would,  during  the  joint  lives  of  him* 
self  and  his  daughter,  pay  to  Robert  Torre,  or  his  assigns,  the  yearly  sum 
60/.,  as  therein  mentioned. 

The  marriage  was  solemnized  on  the  13th  of  April,  1832. 

On  the  17th  of  November,  1835,  the  plaintiff  recovered  judgment  against 

(«)  s  J.  &  w.  376. 

[1]  A  petaon  who  waa  in  court,  when  an  order  for  an  iDJanction  and  reeeiver  waa  granted,  told  the 
p^rtiea  againat  whom  it  waa  granted,  of  it  It  waa  held  that  they  were  in  contempt  for  diaobedi- 
once,  although*the  order  waa  not  entered,  nor  the  proceia  aerred. .  HuU  ▼•  7Aomaf,  3  £dw.  Ch. 
Bep.  336 ;  and  aea  St.  JokfCi  Colkge  ▼.  Carterf  4  Myl.  6l  Cr.  497. 
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Robert  Torre,  in  an  action  of  debt,  for  the  sum  of  7QL  and  costs ;  but  at  the 
request  of  Robert  Torre,  who  stated  that  he  expected  to  receive  some  money 
on  the  19th  of  November,  which  would  enable  him  to  satisfy  the  plaintiff's 
debt,  execution  was  delayed  until  that  day.  On  the  I9th  of  Novemberi 
Robert  Torre  having  again  made  default  in  payment,  the  plaintiff  sued  out 
a  writ  of  execution;  but  the  sheriff's  officer,  on  coming  to  Robert 
Torre's  house  for  the  ^purpose  of  executing  the  writ,  found  another  [*101] 
officer  in  possession  of  his  goods,  under  a  similar  writ,  at  the  suit  of 
one  Mottram}  to  whom  Robert  Torre  had  executed  a  warrant  of  attorney  the 
day  before,  to  enter  up  judgment  against  him  for  the  sum  72/.  lOs.  On  the 
22d  of  November,  a  third  writ  was  lodged  with  the  officer  so  in  possession 
of  the  goods,  at  the  suit  of  one  Perring,  for  701.  The  officer  continued  in 
possession  until  the  2d  of  January,  when  the  goods  were  sold  by  auction, 
and  the  net  proceeds  of  the  sale  were  not  sufficient  for  the  satisfaction  of 
Mottram's  debt. 

On  the  22d  of  December,  1836,  Robert  Torre  executed  a  deed,  by  which 
he  assigned  the  annuity  to  Henry  Le  Keux,  in  trust  for  the  separate  use  of 
his  wife ;  and  in  the  month  of  May,  1837,  he  surrendered  himself  to  prison, 
and  was  subsequently  discharged  under  the  insolvent  debtors'  act,  after  six 
months  confinement ;  and  the  plaintiff  was  duly  chosen  the  assignee  of  his 
estate  and  effects. 

The  bill  was  filed  against  William  Dodd,  Henry  Le  Keux,  and  Robert 
Torre  and  Elizabeth  his  wife ;  and  it  prayed  that  the  assignment  might  be 
declared  fraudulent  and  void  against  the  plaintiff  and  the  other  creditors  of 
the  insolvent ;  that  an  account  might  be  taken  of  what  was  due  to  the  plain- 
tiff for  the  arrears  of  the  annuity,  and  that  William  Dodd  and  Henry  Le 
Keux  might  be  decreed  to  pay  to  the  plaintiff  what  should  be  found  due 
from  them  respectively  on  account  thereof,  together  wi^h  the  costs  of  the 
suit. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 

Mr.  Wakefield  and  Mr.  Kenyan  Parker^  for  the  plaintiff,  contend- 
ed that  the  assignment  was  void  under  *the  13  Eliz.  c.  5 ;  Taylor    [*102] 
y.  Jenea  ;(a)  and  that,  at  all  events,  the  circumstances  of  the  trans* 
action  showed  it  to  be  so  fraudulent  on  the  creditors,  that  the  court,  accord- 
ing to  its  general  principles,  would  not  allow  it  to  stand. 

Mr.  Rogers^  for  Elizabeth  Torre,  argued  that  the  stat.  of  13  Eliz.  did  not 
apply  to  choses  in  action ;  Dundas  v.  Dtiiens,{b)  Bidder  v.  Kidder  ^c) 
and  that  as  the  insolvent  debtors'  act(ef)  had  made  no  provision  for  setting 
aside  voluntary  alienations  of  property,  the  plaintiff  had  not  shown  by  his 
bill  any  title  upon  which  the  suit  could  be  sustained. 

Mr.  Martindale  appeared  for  Robert  Torre. 

(<)  2  Alk.  600.  (i)  1  Vm.  Jan.  190.  (c)  10  Vet.  360.  (d)  7  G.4,  c  57. 
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Mr.  Norton  appeared  for  William  Dodd  and  Henry  Lie  KeaZ|  who  sub- 
mittted,  by  their  answer,  to  act  as  ihe  court  should  direct. 

The  Lord  Chancellor  : — This  being  an  assignment  of  a  chose  in  ac- 
tion, and  the  debtor  being  still  living,  the  transaction  is  not  fraudulent  under 
the  statute  of  Eliz.  alone ;  but  under  that,  statute,  taken  in  connection  with 
the  insolvent  debtors'  act  I  am  of  opinion  that  it  is.  The  difficulty  which 
arose  upon  the  statute  of  Eliz.,  with  respect  to  Voluntary  assignments  of 
choses  in  action,  was,  that,  during  the  lifetime  of  the  debtor,  creditors  could 
not  be  said  to  be  prejudiced  by  them,  inasmuch  as  that  species  of  property 
was  not  subject  to  be  taken  in  execution ;  but  after  his  death,  it  was  other- 
wise, because  then  the  creditors  might  reach  all  his  personal  property 
[*103]  of  'whatever  kind :  and  the  same  reason  applies  where  the  debtor  b&s 
brought  himself  within  the  operation  of  the  insolvent  debtors'  acts ; 
because,  under  those  acts,  all  his  property  becomes  applicable  to  the  payment 
of  his  debts.  In  the  present  case,  however,  there  is  no  conclusive  evidence 
that  the  debtor  was  indebted  to  the  extent  of  insolvency  at  the  time  of  the  as- 
signment, though  the  fact  of  their  being  three  executions  in  his  house  at  the 
time  makes  it  highly  probable.  As  to.  that,  therefore,  there  must  be  an  in- 
quiry.(a) 

The  defendants  dispensing  with  the  inquiry,  the  decree  was  made  in  the 
terms  of  the  prayer,  except  as  to  the  costs  of  the  suit,  which  were  ordered  to 
be  paid  by  Robert  Torre.  With  respect  to  the  costs  of  William  Dodd  and 
Henry  Le  Keux,  his  lordship  observed  that  the  former,  being  made  a  party  to 
the  suit  as  the  covenantor  for  the  payment  of  the  annuity,  was  clearly  en- 
titled to  his  costs :  and  that  although  Henry  Le  Keux  appeared  as  the  trustee 
under  the  assignment,  and,  as  such,  a  party  to  a  fraudulent  transaction,  yet 
inasmuch  as  he  was  a  necessary  party  to  the  suit  as  one  of  the  trustees  of  the 
marriage  settlement,  his  lordship  thought  that  he  was  also  entitled  to  his  costs, 
and  that  both  he  and  'Dodd  should  be  allowed  to  retain  so  much  of  their  re- 
spective costs  as  Robert  Torre  should  be  unable  to  pay,  out  of  what  was  due 
from  them  respectively  on  account  of  the  annuity .[1] 

(a)  Upon  the  qaaition  whether,  in  order  to  aroid  a  Tolantary  conTeyancei  under  the  aet  U 
Elii.  c.  5,  it  ia  neceaaary  yn  ahow  that  the  grantor  waa,  at  Uie  date  of  the  conveyance,  indebted  to 
the  extent  of  inaolvency,  aee  Lush  v.  WHkinMn^  5  Vea.  384 ;  RUhardnn  t.  SmaUwooiM  Jacob) 
553,  [ibid.  558,  n.  1 ;]  ShtarB  v.  Rogers,  3  B.  &  Adol.  362 ;  and  Towtuend  y.  Wesibeottt  S  Bear. 
340.  The  laat  mentioned  eaae  aeema  to  ahow  that  it  ia  not  neoeaaary  that  the  grantor  abonld  bo 
ao  indebted. 

[1]  Aa  to  the  right  of  a  tmatee  defendant  to  coata,  aee  AngeU  ▼.  JElama,  4  Myl.  &  Or.  364; 
Bradley  t.  Amidon,  10  Paige,  843  ;  Poole  t.  JPoat,  1  Beav.  600 ;  Pride  t.  F^kt,  2  Beav.  431 ; 
Holford  T.  Phippo,  3  Beav.  434. 
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•Taylor  v,  Rundell.  [•104] 

1841 :  Juinary  20. 

A  lease  of  minea  waa  made  to  four  penona,  nomiDany  aa  individuala,  but  realFy  aa  truateea  for  a 
mimng  eompsnj,  reaerving  to  the  leaeor  a  certain  proportion  of  the  net  profits  of  woriLtog  the 
mioee.  A  bill  haying  been  filed  by  the  ezecntom  of  the  leaeor  againat  the  three  anrriving  leaaeea, 
who  were  also  abareholdera  and  dtrectora  of  the  company,  for  an  acconnt,  the  defendanta,  in 
their  anawer  to  that  part  of  the  bill  which  aought  a  diacovery  of  the  minea  that  had  been  opened 
and  worked  onder  the  leaae,  of  the  moneys  expended  and  received  in  working  them,  and  of  the 
docomenta  in  the  poaaeasion  of  the  defendanta  or  their  agenti  relating  to  the  mattera  in  qneetion, 
after  stating  what  they  perronally  knew  of  the  matters  inqnired  after,  and  setting  forth  a  list  of 
lU  the  docomants  in  the  poasession  of  themaelvea  or  their  agenta,  proceeded  to  atate  that  there 
were  other  docnmenta  in  the  cnstody  of  the  agents  of  the  aasociation,  bnt  who  were  not  their 
agenta  personally,  containing  all  the  information  that  coald  be  obtained  about  the  matters  in  quea- 
tion,  bnt  that  the  defendanta  had  no  power  to  use  those  documenta  except  when  sitting  at  the 
Inard  of  directors,  or  by  an  order  of  the  board,  and  that  they  believed  the  directors  declined  to 
allow  them  to  nee  the  aame,  or  to  afford  them  any  information  which  would  aasist  the  plainttfib 
ia  prosecating  the  snit  until  all  the  other  shareholders  shonld  have  been  made  parties.  Meld, 
this  anawer  waa  inanfficient,  by  reaaon  of  ita  not  atating  that  the  defendants  had  applied  to  the 
board  of  directors  for  leave  to  procure  and  give  the  information  required,  and  that  they  had  been 
refoaed. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor/by  which  he 
had  held  the  answer  of  the  defendants  to  be  insufficient.[l] 

The  late  Duke  of  York,  being  entitled,  under  a  grant  from  the  Crown,  to 
certain  mines  in  Nova  Scotia,  for  a  long  term  of  years,  subject  to  a  reservation 
of  certain  rents  and  royalties,  by  indenture  dated  the  12th  of  September,  1826, 
demised  all  the  mines  comprised  in  that  grant  to  the  defendants  and  John 
Bridge,  since  deceased,  by  way  of  under-lease,  reserving,  in  addition  to  the 
leots  and  royalties  payable  by  the  Duke  of  York  to  the  Crown,  a  certain  pro- 
portion of  the  net  annual  profits  to  arise  from  the  working  of  the  mines. 
This  under-lease  provided,  amongst  other  things,  that  the  lessees  should  keep, 
or  cause  to  be  kept,  such  accounts  as  should  be  necessary  to  show  the  actual 
gains  and  profits  of  the  mines,  and  should  give  free  access  and  liberty  to  such 
person  as  the  Duke  of  York,  his  executors,  administrators,  and  assigns, 
should  from  time  to  time  appoint,  to  inspect  and  take  copies  thereof; 
and  also  that  they  ^should  annualtjr,  during  the  continuance  of  the  [*105] 
term  thereby  granted,  lay  or  cause  to  be  laid  before  the  Duke  of  York, 
his  executors,  administrators,  or  assigns,  or  such  person  as  he  or  the^  should 
authorize  to  receive  the  same,  a  full,  true,  and  particular  account  in  writing 
of  the  number,  names,  and  situation  of  the  mines  respectively,  and  also  the 
numbers,  names,  and  situations  of  ail  the  shafts,  adits,  levels,  drains,  and 
other  works  whatsoever  belonging  thereto,  so  as  to  afford  a  full,  clear,  and 
true  statement  of  the  mines  respectively,  and  of  the  several  works  thereof; 
and  also  that  they  should  appoint  or  cause  to  be  appointed  sueh  person  as 
the  Duke  of  York,  his  executors,  administrators,  or  assigns  should  from  time 

[1]  The  eaM  bcfom  the  Vice-CbeneeUor  b  teported,  II  Sim.  391. 
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to  time  nominate  for  that  purpose,  to  have  the  full  privileges  and  powers  of 
a  director,  and  to  sit  nt  the  board  of  directors  appointed  or  to  be  appointed  for 
conducling  the  affairs  of  the  mining  business,  for  the  express  purpose  of 
watching  over  and  attending  to  the  interests  of  the  Duke  of  York ;  such  di- 
rector to  be  first  approved  by  the  majority  of  the  board  of  directors  for  the 
time  being  at  the  next  meeting  afler  such  appointment. 

The  object  of  the  bill,  which  was  filed  by  the  executors  of  the  late  Duke 
of  York,  was  to  obtain  a  discovery  of  the  mines  which  had  been  opened  and 
worked  by  virtue  of  the  under-lease,  and  an  account  of  the  moneys  which  bad 
become  due  to  the  plaintiffs  in  respect  of  such  working. 

It  appeared,  from  the  answer,  that  the  under-lease,  although  in  terms  grant- 
ed to  the  defendants  individually,  was  granted  to  them  as  trustees  for  a  nume- 
rous company  called  ''  The  General  Mining  Association,"  of  which  the  defen- 
dants were  members,  and  were  three  of  the  directors ;  and  that  they 
[•106]  had  never  worked  or  been  •interested  in  any  mines  in  Nova  Scotia 
individually,  or  otherwise  than  as  members  and  directors  of  the  asso- 
ciation. 

It  also  appeared,  from  the  answer,  that  a  Mr.  Parkinson  was,  shortly  after 
the  execution  of  the  lease,  nominated  by  the  Duke  of  York,  and  duly  appoint- 
ed, to  act  as  a  director  of  the  association,  in  pursuance  of  the  stipnlation 
above  mentioned,  and  that  he  had  ever  since  occupied  a  seat  at  the  board  in 
that  character.  It  further  appeared  that  it  was,  by  the  co-partnership  deed 
of  the  association,  provided,  thai  the  board  of  directors  should  have  the  entire 
control  and  management  of  the  mines,  and  that  a  general  meeting  of  the 
proprietors  should  be  held  in  the  month  of  May  or  June  of  every  year,  at 
which  meeting  the  accounts  of  the  association  and  the  reports  of  the  directors 
were  to  be  produced,  and  that  from  the  fourteenth  to  the  thirty-fifth  day  after 
the  holding  of  every  yearly  general  meeting,  the  secretary  should  pernoitany 
of  the  proprietors  to  have,  at  the  ofiice  of  the  association  in  London,  free  ac- 
cess to  all  the  accounts,  books,  and  other  documents  belonging  to  the  associ- 
ation, but  ,that  no  proprietor  should  be  at  liberty  to  examine  or  inspect  such 
accounts  or  documents,  except  during  that  period. 

That  portion  of  the  interrogating  part  of  the  bill  which  was  the  subject  of 
the  first  exception  was  as  follows : — 

That  the  defendants  may  answer  and  set  forth}  to  the  best  and  utmost  of 
their  knowledge,  information,  remembrance,  and  belief,  whether  there  are 
not  or  is  not  in  the  possession  of  the  agents  or  agent  of  the  said  defeodaats, 
or  of  one  and  which  of  them,  and  whether  or  not,  more  especially 
[•107]  in  America,  divers  and  what,  ^or  some  and  what  grants,  leases, 
licenses,  copies  of  grants,  leases^  licenses,  books  of  account,  accounts, 
papers,  and  writings  relating  to  the  quantity  of  ores,  coals^  and  other  mioer- 
als  which,  since  the  12th  of  September,  1826,  have  been  gotten  or  disposed 
of  from  the  said  mines,  beds,  and  seams,  or  to  the  sum  or  sums  of  money  re- 
ceived since  the  I2th  of  September,  1826,  in  respect  of  making,  working, 
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getting,  or  disposing  of  the  said  mines,  metals,  minerals,  ores,  and  other  sub- 
stances, or  to  the  charges  and  expenses  attending  the  same  or  consequent 
thereon,  or  to  the  gains  derived  therefrom,  or  to  the  grants,  licenses,  or  leases 
under  which  any  mines,  which,  since  the  12th  of  September,  1826,  hare  been 
worked  or  gotten  by  the  defendants,  have  been  worked  or  gotten,  and  at  what 
time  the  same  were  first  opened. 

The  portions  of  the  interrogating  part  of  the  bill  to  which  the  other  ex« 
captions  referred,  sought  a  particular  discovery  of  what  mines  had  been 
opened  and  worked  under  the  lease  of  September,  1826,  what  ores  or  mine- 
rals had  been  gotten  therefrom,  what  moneys  had  been  expended  and  re- 
ceived in  the  course  of  such  working,  and  so  forth. 

lo  answer  to  these  portions  of  the  bill  the  defendants  stated  that  they  had 
in  the  first  schedule  to  their  answer  annexed,  set  forth  a  full  and  true  list  of 
every  document  in  their  own  possession  or  power,  and  they  had  in  the  second 
schedule  set  forth,  to  the  best  of  their  respective  knowledge  and  belief}  a  full 
and  true  list  of  every  document  in  the  possession  of  the  secretary  of  the  asso- 
ciation in  London ;  but  they  said  that  the  secretary  was  not  their  or  either  of 
their  agent,  but  the  agent  of  the  association,  of  which  the  defendants 
were  shareholders  and  directors ;  and  that  the  defendants  had  not  *nor  [*108] 
had  either  of  them,  to  their  or  either  of  their  knowledge  or  belief, 
any  agent  in  America,  though  they  admitted  that  the  association  had  agents 
in  America ;  and  they  said  that,  except  the  documents  mentioned  in  the  first 
schedule,  they  irespectively  denied  that  there  was  in  the  possession  of  the 
agents  or  agent  of  them,  the  defendants,  or  either  of  them,  either  in  America 
or  elsewhere,  any  grant,  lease,  license,  &c. 

They  said,  however,  that  they  believed,  not  from  any  positive  information) 
bat  from  the  fact  of  their  being  agents  of  the  association  in  America,  that 
the  principal  agent  had  in  his  possession  many  books  of  account  and  other  * 
documents  relating  to  the  accounts  of  the  mines,  and  to  the  working  there- 
of; and  that  such  agent  had  also  in  his  possession  some  deeds  and  licenses 
relating  to  the  title  of  the  mines,  but  that,  inasmuch  as  he  was  in  the  habit 
of  transmitting  monthly  to  the  secretary  of  the  association  in  London  copies 
of  all  the  accounts  and  other  documents  of  interest  or  importance  relating  to 
the  mines,  the  defendants  believed  that  the  documents  mentioned  in  the  se- 
cond schedule  would  furnish  all  the  information  as  to  the  matters  of  account, 
and,  as  far  as  they  knew  or  believed,  all  information  of  any  importance,  in  ' 
i^erence  to  any  of  the  matters  in  question,  that  conld  be  obtained  by  an  in- 
spection of  the  documents  in  the  possession  of  the  agent  of  the  association 
in  America ;  and  they  said  they  were  wholly  unable  further  to  set  forthi 
as  to  their  belief  or  otherwise,  whether  or  not  there  was  in  the  possession  of 
any  agent  of  the  association  in  America,  or,  further  than  appeared  by  the 
second  schedule,  whether  or  not  there  was  in  the  possession  of  any  other 
agent  of  the  association  any  grant,  lease,  Scc» 

The  answer  further  stated  that  the  defendants,  being  engaged  in  exten* 
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[*109]  sive  mercantik  concerns  of  their  own,  *had  paid  biii  little  attention, 
to  the  afiairs  of  the  association,  and  that,  save  as  therein  set  forth, 
they  had  no  personal  knowledge  whatsoever,  or  other  knowledge  than  was 
contained  in  the  books  and  documents  mentioned  in  the  schedules  of  any  mat* 
tors  connected  with  the  mines ;  that  in  fact  the  books  and  documents  men- 
tioned in  the  second  schedule  were  not,  nor  were  any  of  them  in  the  possession 
or  power  of  the  defendants  or  either  of  them,  in  any  other  sense  than  that  they 
and  the  other  directors  of  the  association,  including  Mr.  Parkinson,  when  as- 
sembled as  a  board,  were  competent  to  order  the  same  to  be  used  and  inspected 
by  a  vote  of  the  board  :  that  they  had  no  authority  to  make  use  of  those  docu- 
ments, or  any  of  them,  as  individuals,  except  only  when  sitting  with  the  board, 
or  by  an  order  of  the  board,  and  except  that  they,  in  common  with  the  other 
proprietors  of  the  association,  had  a  right  to  inspect  the  same  and  take  copies 
thereof  during  the  time  limited  for  that  purpose  by  the  provisions  of  the  co- 
partnership deed :  that  Mr.  Parkinson,  as  one  of  the  directors,  had  the  same 
opportunities  as  they  (the  defendants)  had  of  inspecting  and  using  the  docu- 
ments, and  that  they  (the  defendants)  bad  not  permission  or  authority  from 
the  board  of  directors  to  have  or  use  them  for  the  purposes  of  the  present 
suit ;  on  the  contrary,  they  were  informed  and  believed  that  the  directors 
declined  to  allow  them  to  use  the  same,  or  to  give  them  any  further  or  other 
information  in  this  suit  which  might  enable  the  plaintiffs  to  prosecute  the 
same  against  them  (the  defendants,)  who  were  mere  trustees,  without  bring- 
ing the  other  parties  interested  in  the  association  before  the  court. 
Exceptions  for  insufficiency  having  been  taken  to  these  parts  of  the  an- 
swer, they  were  disallowed  by  the  master,  but  exceptions  to  his  re- 
[*110] '  port  were  subsequently  'allowed  by  the  Yice-Chancellor,  who  consi- 
dered the  answer  insufficient ;  and  the  defendants  now  presented  a 
petition  of  appeal,  praying  that  his  honor's  order  might  be  discharged,  and 
that  the  exceptions  to  the  master's  report  might  be  overruled. 

Mr.  Wakefieldf  Mr.  BetheU^  and  Mr.  Wood^  in  support  of  the  appeal.-- 
The  Vice-Cbancellor  considered  this  answer  insufficient,  by.reason  of  its  not 
stating  that  the  defendants  had  applied  to  the  board  of  directors  for  leave  to 
procure  and  give  the  information  required,  and  that  such  application  had 
been  refused.  The  defendants,  however,  have  given  to  the  plaintiffs  by  the 
answer,  all  the  information  that  they  could  give,  without  committing  a 
breach  of  trust  towards  the  other  members  of  the  association,  whom  the 
plaintiffs  have  not  thought  fit  to  make  parties  to  the  bill.  It  is  clear  that 
they  could  not  be  compelled  to  produce  documents  belonging  to  the  partner- 
ship in  the  absence  of  any  of  the  partners :  Murray  v.  WQUer.{a)  The 
same  principle  was  recognized  by  Lord  Eldon  in  Lambert  v.  Rogersib) 
where  the  court  refused  to  order  a  mortgagee,  to  produce  the  deed  of  his 
mortgagori  though  the  deed  related  to  lands  of  which  the  plaintiff  and  tba 

(•)  Infra,  p.  114.  (6)  2  Mer.  489. 


CASES  IN  CHANCERY.     .  110 

1841.— Taylor  t.  Rondell. 

mortgagor  were  tenants  in  common.  But  it  has  also  been  decided  that  if  a 
party  can  protect  himself  from  producing  a  document,  he  may  refuse  to  an- 
swer any  question  relating  io  the  contents  of  that  document.  In  Latimer  v. 
Neatej{a)  your  lordship  is  reported  to  have  said,  '^  a  defendant  may  be  bound 
to  state  in  his  answer,  and  describe  the  documents :  he  may  be  compelled  to 
admit  that  he  has  such  documents  in  his  possession,  but  not  compell- 
able to  state  *their  contents,  if  he  is  entitled  to  protect  himself  by  any  [*11 1] 
rule  which  prevents  a  plaintiff  from  asking  for  the  production  of  the 
documents." 

[The  Lord  Chancellor  : — Between  the  case  there  referred  to  and  the 
present,  there  is  just  the  difference  between  a  privilege  not  to  produce  and  an 
inability  to  produce.] 

At  all  events,  as  to  the  list  of  the  documents,  this  answer  cannot  be  treated 
as  insufficient  without  holding  that  the  agents  of  the  association  are  the  agents 
of  the  defendants  individually,  M(hich  they  positively  swear  they  are  not. 

Mr.  Knight  Bruce^  Mr.  Wigram^  and  Mr.  /.  Russell  appeared  for  the 
respondents;  but 

The  Lord  Chancellor,  without  hearing  them,  said — The  whole  of 
this  argument  appears  to  me  to  turn  upon  a  supposed  analogy,  which,  in  my 
mind,  has  no  existence. 

It  is  true  that  the  rule  of  the  court,  adopted  from  necessity,  with  reference 
to  the  production  of  documents,  is  that  if  a  defendant  has  a  joint  possession 
of  a  document  with  somebody  else  who  is  not  before  the  court,  the  court  will 
not  order  him  to  produce  it,  and  that  for  two  reasons :  one  is,  that  a  party 
will  not  be  ordered  to  do  that  which  he  cannot  or  may  not  be  able  to  do :  the 
other  is,  that  another  party,  not  present,  has  an  interest  in  the  document 
which  the  court  cannot  deal  with.  But  that  rule  does  not  apply  to  discover 
ry ;  in  which  the  only  question  is,  whether,  as  between  the  plaintiff  and  de- 
fendant, the  plaintiff  is  entitled  to  an  answer  to  the  question  he  asks ; 
*for  if  he  is,  the  defendant  is  bound  to  answer  it  satisfactorily,  or,  at  [*112] 
least  to  show  the  court  that  he  has  done  so  as  &r  as  his  means  of  in- 
formation will  permit.[2] 

<c)  4  CI.  &  FinneUy,  570  ;  m«  p.  584. 

(9]  One  member  of  a  clab,  on  bebalf  of  himself  and  the  rest,  mied  two  other  members,  to  re- 
eorer  back  moneys  belonging  to  the  clab.  It  having  been  determined  that  the  other  individual 
members  were  not  necessary  jiarties,  it  was  held  that  the  defendants  could  not  resist  the  prodnc- 
tioa  of  documents  in  their  poesesmon,  on  the  ground  that  the  other  members  had  an  interest  in 
them :  bat  as  it  was  objected  that  the  plaintiff  was  an  attorney  in  actions  brought  agsinst  the  de- 
fesdaaCs  by  difierent  creditors  of  the  club,  and  that  he  might  use  the  documents  sought  to  be  pro- 
duced, as  evidence  of  the  demands  which  tho«e  creditors  had  against  the  dub ;  the  Master  of  the 
^\\Bi  Lord  Langdale,  said  ;  "  I  think  that  the  plaintiff  ought  not  to  use  the  documentB  for  any 
■Qch  collateral  object ;  and  as  he  has  offered,  if  I  should  think  it  right,  to  undertake  not  to  nse  the 
documents,  or  any  copy  of  them,  for  that  purpose,  I  shall  make  the  order  for  the  production  or  in- 
■IwetioB  of  these  documents,  on  his  undertaking  to  that  effect."  Rickardnn  t.  Hattingi,  7  fieav* 
354. 
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Now,  here,  the  plaintifl^  represent  the  landlord ;  the  defendants  are  the 
lessees ;  and  by  the  contract  between  the  parties,  independently  of  their  rela» 
tive  situation,  which  would  be  quite,  sufficient  for  the  purpose,  there  happens 
to  be  a  distinct  stipulation  that  the  accounts  shall  be  so  kept  as  to  give  the 
landlord  all  the  information  which  he  is  now  asking  with  respect  to  the 
management  of  the  property.  This  being  mining  property,  he  has  an  inte- 
rest in  ascertiiining  what  the  course  of  proceeding  is.  Has  he  not  a  right  to 
ask  his  lessee  what  documents  there  are  to  show  that  ?  From  the  connec- 
tion  between  the  plaintifis  and  the  defendants,  there  is  no  doubt  the  plaintiffs 
are  entitled  to  an  answer  to  that  question.  Then,  on  what  grounds  do  the 
defendants  refuse  to  answer  it  1  That  somebody  else,  who  is  not  before  the 
court,  is  interested  in  the  account.  This  is  the  first  time  that  objections  for 
want  of  parties  have  been  raised  upon  exceptions  to  an  answer. 

Then,  if  the  plaintiffs  are  entitled  to  the  discovery  which  they  ask,  have 
the  defendants  stated  •  that  which  makes  it  impossible  for  them  to  give  it? 
That  is  the  only  question  which  remains.  The  facts  may  be  such  as  to 
make  it  impossible  for  the  defendants  to  give  the  discovery ;  because  they  may, 
on  applying  for  an  inspection  of  these  documents,  be  refused.  But  they 
have  not  said  so :  and  as  to  the  answer  being  full,  ii  is  made  not  full  by  the 
defendants'  own  statement.  It  is  full  in  terms;  but  the  defendants  state 
that  which  they  obviously  state  for  the  purpose  of  explaining  what  they 
mean  when  they  say  they  cannot  make  the  discovery  ;  namely,  that 
[*113]  there  are  documents  in  the  possession  of  the  company  *of  which  the 
defendants  are  members  and  trustees,  and  also  in  the  hands  of  the 
company's  agent  in  America.  They  do  not  say  that  they  ever  applied  for  an 
inspection  of  those  documents  and  were  refused.  They  merely  say  some- 
body else  has  got  the  documents.  Suppose  a  defendant  should  say  his  docu- 
ments are  in  the  hands  of  his  own  solicitor,  but  his  solicitor  refuses  him  ac- 
cess to  them.  The  court  would  give  him  time  to  take  such  proceedings  as 
might  be  necessary  to  compel  the  solicitor  to  give  him  the  means  of  making 
the  discovery.  So,  if  the  defendant  should  say,  I  cannot  answer,  because  the 
documents  are  in  a  distant  part  of  the  world.  That  may  be  a  very  good  rea- 
son why  you  should  ask  for  time  to  answer,  but  no  reason  why  you  should 
not  answer ;  and,  therefore,  you  cannot  resist  exceptions  for  want  of  an  an- 
swer on  any  such  ground.  If  it  is  in  your  power  to  give  the  discovery,  you 
must  give  it ;  if  not,  you  must  show  that  you  have  done  your  best  to  procure 
the  means  of  giving  it. 

The  case  referred  to  in  the  House  of  Lords  and  that  before  Lord  Eldou 
were  cases  id  which  the  defendant  insisted  on  a  right  in  himself  to  resist 
discovery,  and  therefore  to  resist  production.  But  those  cases  are  quite  dis- 
tinct from  the  cases  in  which  the  court  refuses  to  order  a  party  to  produce 
documents,  not  because  he  has  a  right  to  withhold  them,  but  because  he  is 
not  able  to  produce  them.  The  distinction  is  very  clearly  marked,  and 
shows  that  those  cases  can  have^no  application  to  the  present. 
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The  counsel  for  the  appellants  having  declined  to  argue  the  remaining  ex- 
ceptions, after  this  judgment  on  the  first,  the  appeal,  as  to  all  the  exceptions, 
WQS  dismissed  with  costs.[3] 

[3]  In  a  rabseqnent  tnit,  between  the  aame  parties,  in  relation  to  the  lame  inbjeet,  the  defen- 
dants were  examined  before  the  master,  substantially,  as  to  the  matters  inquired  of  by  the  bill  in 
the  ca»6  supra,  and  the  disclosure  was  evaded  upon  moch  the  same  gronndB.  The  master  hav* 
lag  reported  the  examination  sallieient,  exceptions  were  taken  by  the  plaintifisto  the  report,  which 
exceptions  were  allowed  by  Vice-chancellor  Knight  Bruce,  1  Yo.  &,  Coil.  C.  C.  128,  who  in 
deliveriog'  his  judgment  3ays :  "  These  books  and  documentB  belong  to,  and  are  in  the  possession 
of  the  joint  stock  company  or  partnership,  dus.  The  company *s  affairs  are  managed  by  directors, 
of  these,  the  lessees  ^defendants)  now  before  the  court  are  two,  and  being  proprietors  of  sharesi 
they  are  members  of  the  partnership.  The  books  being  thus  in  the  possession  of  the  partnership 
musi,  prima  facie t  be  held  to  be  nt  least  accessible  to  the  defendants.  They  are  in  the  personal 
keeping  and  custody  of  the  secretary  or  clerk  of  the  partnership,  who  is  the  servant  of  the  direc- 
toTs,  as  managing  for  the  partners ;  and  it  is  stated,  and  no  doubt  truly,  that  the  board  of  directors 
or  such  of  them  as  have  assembled,  have  passed  a  resolution,  that  the  secretary  shall  not  allow  to 
two  of  their  body — two  of  his  employers  and  masters,  namely,  the  defendants  ~the  means  of  infor- 
mation upon  this  particular  subject,  by  access  to  the  books.  It  is  nut  suggested  by  the  defend- 
ants that  there  is  any  legal  or  equitable,  or  moral  justification  for  the  course  which  is  said  to  have 
been  thus  pursued  ;  it  is  not  attempted  to  be  maintained,  that  justly,  honestly,  or  fairly,  this  ought 
to  have  been,  or  to  be  done.  And  the  question  is,  whether  nnder  all  the  circumstances,  I  can  al« 
low  the  defendants  effectually  to  say,  that  the  books  are  inaccessible  to  them ;  or  that  if  accessi- 
ble, they  are  not  bound  to  look  into  them. — The  proposition  is  one,  which  if  granted,  would  open  a 
door  to  great  abuse  and  oppression.  It  would  stand  in  the  way  of  the  administration  of  justice,  and 
in  my  opinion,  unfairly  prevent  the  arrival  at  truth.  If  any  substantial  difficulty  were  shown,  that 
might  be  a  reHson  why  time  should  be  given  to  the  defendants.  Such  however  is  not  the  conten- 
tion here.  Conceiving  it  to  be  the  duty  of  the  defendants  to.  inspect  the  books  if  they  can,  and 
that  they  have  not  sufficiently,  or  in  a  manner  to  which  a  court  of  justice  ought  to  attend,  shown 
that  tliey  cannot,  L  hold  the  examination  insufficient."  On  appeal,  the  Vice-Chancellor's  order 
was  affirmed.  Lord  Lyndhurst :  «  The  defendants  are  the  lessees  of  the  mines ;  the  legal  estata 
is  m  them ;  they  are  also  directors  of  the  association,  and  proprietors  pr  shareholders  in  the  con- 
cern. As  proprietors  they  have  by  the  very  terms  of  the  deed  of  association,  a  right  subject  to 
certain  regulations  as  to  time,  Slc.  to  inspect  and  take  copies  of  the  documents  in  question ;  and  as 
directors,  they  have  a  right  to  the  inspection  of  them  at  any  time  ;  the  possession  of  the  secretary 
is  their  poBsession  ;  he  is  their  servant ;  and  their  co-directors  have  no  right  to  exclude  them.  Is 
itaofficient  then  for  a  party  who  is  required  to  speak  as  to  the  contents  of  such  documents  as  are 
in  bis  custody,  possession,  or  poioer,  to  say,  that  he  cannot  comply  with  the  order  because  his  docu'^' 
msnts  are  wrongfully  withheld  from  htm  ?  I  think  not.  Suppose  an  agent  withholds  papers  be* 
longing  to  his  principal,  would  the  statement  of  such  a  wrongful  act  be  an  excuse  for  not  producing 
them,  or  not  speaking  as  to  their  contents  ?  In  a  former  case  between  these  parties.  Lord  Cotten- 
ham  put  the  case  of  a  solicitor  wrongfully  withholding  the  papers  of  his  client,  as  affording  no  ex« 
case  for  the  non-production  :  the  court,  he  said,  would  allow  the  party  time  to  vindicate  his  right ; 
and  the  same  principle  will  apply  here,  though  the  difficulty  may  be  somewhat  greater.  A  party 
is  bound  to  inspect,  and  answer  as  to  the  contents  of  all  documents  that  are  in  his  possession,  or 
power;  and  all  that. he  has  a  right  to  inspect,  provided  he  can  enforce  that  yigbt,  are  in  his 
power."  Taylor  v.  Rundell,  1  Phillips,  223.  S.  C.  1  Yo.  &  Coll.  C.  C.  128, 131.  Lord  Wham- 
eliffe,  one  of  the  defendants,  who  was  examined  upon  interrogatories  under  the  decree  in  the  cause 
wursqnired  to  set  forth  certain  entries  in  the  books  of  a  firm  of  which  he  was  a  member ;  he  stated 
hi  his  answerr^that  he  and  his  po-partners  had  given  express  directiona  to  their  agent,  in  whose  cus- 
tody the  books  were,  not  to  produce  them  to  any  one,  or  allow  any  stranger  to  inspect  them,  with- 
oat  the  express  authority  of  the  defendant  and  his  co-partners ;  that  the  books  were  not  in  the 
power  of  the  defendant  alone,  but  of  the  defendant  and  his  co-partneis»  and  that  the  defendant  had 
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no  right  or  lawfal  power  to  produce  them,  or  set  forth  their  contents,  without  the  consent  of  his 
co-partners.  It  was  held  that  the  answer  was  insafficient,  as  the  defendant  did  not  state  that  his  co- 
partners had  refnsed  to  consent  to  his  setting  forth  the  entries.  Shadwell,  V.  C.  "  Unless  a  physi- 
cal inability  is  made  oat  on  the  answer,  my  opinion  is  that  the  conrt  most  hold  that  he  is  bound  to 
set  forth  the  contenU."  Stuart  t.  Lord  Bute,  11  Sim.  443,  453.  Lord  Wbamdiiie  being  again 
examined  put  in  a  farther  answer  stating,  that  the  books  were  in  the  joint  custody  of  himself  and 
his  co-partners,  and  that  he  had  asked  theur  permission  to  inspect  and  make  extracts  from  the 
books,  to  enable  him  to  comply  with  the  requisitions  of  the  interrogatories,  but  that  they  had  refosed 
to  permit  him  so  to  do :  the  answer  was  held  insufficient  Shadwell,  V.  C.  **  He  does  not  state  that  ho 
and  his  co-partneni  became  parties  under  such  a  contract  as  disabled  any  one  of  them,  without  the 
express  permission  of  the  other  two,  to  inspect  the  books  or  make  extracts  from  them.  Nothing  of 
the  kind  is  stated. — I  cannot  comprehend  how  an  order  given  by  A.  B.  and  C.  being  partners,  to  their 
agent  or  servant,  can  have  the  effi>ct  of  giving  up  the  right  of  the  partners,  unless  there  was  aomo 
contract  that  it  should  be  given  up.  One  partner  would,  as  a  matter  of  coarse,  have  dominion  over 
his  agent  or  servant,  though  he  was  the  agent  or  servant  of  the  partnership.  The  eflect  of  the  or- 
der given  in  1838,  was  to  prevent  any  stranger  from  inspecting  the  bookfi ;  but  I  do  not  see  that 
any  order  was  given  which  would  have  the  effect  of  disabling  Lord  Whamcltflfe,  himself,  from  exa- 
mining the  books :  and  if  he  had  given  an  order  as  against  himself,  the  same  power  which  enabled 
him  to  give  the  order,  would  have  enabled  him  to  revoke  it — If  Lord  Whamcliflb  had  stated  that 
he  had  gone  to  Newcastle,  and  had  proceeded  to  examine  the  books :  but  that  an  oppositioo  wu 
made,  I  mean  such  an  opposition  as  amounted  to  a  civil  representation  to  his  lordship,  that  if  he 
persisted,  force  would  be  used,  that  would  have  been  a  very  good  reason  for  holding  that  he  wai 
not  bound  to  do  anything  more.  But  there  is  no  such  statement  in  his  farther  examination.  And 
as  no  case  is  stated  which  shows  that  it  was  necessary  for  his  lordship  to  ask  permission  to  inspect 
the  books  and  that  he  did  ask  it  and  was  refused,  my  opinion  is  that  it  does  not  sufficiently  appear 
on  the  examination,  that  his  I6rdship  is  justified  In  not  complying  with  the  requisitions  of  the  inter- 
rogatories." Stuart  V.  Lard  Bute,  12  Sim.  460.  S.  C.  but  on  a  difieient  point,  13  Sim.  453,  where 
it  is  mentioned  that  the  foregoing  decision  of  the  Vice-chancellor,  on  the  farther  answer,  was 
affirmed  by  the  Lord  Chancellor.  It  appears  from  the  subsequent  history  of  the  ease,  that  Lord 
Whamdifie  did,  after  his  second  examination,  go  to  the  office  of  the  company  at  Newcastle,  for 
the  purpose  of  inspecting  the  books,  but  that  the  inspection  was  refused  by  a  person  who  was,  or 
assumed  to  be,  the  agent  of  the  company. — In  answer  to  a  bill  seeking  to  impeach  a  security  and 
requiring  the  defendant  to  ^et  forth  what  communications  passed  between  his  solicitor  and  ageoti 
in  the  transaction  and  the  plaintiff;  and  what  letters  were  written  and  received,  and  entries  made 
on  the  Bulqect  by  such  solicitors,  it  is  not  sufficient  for  the  defendant  to  say,  that  the  solicitors  had 
ceased  for  several  years  since  the  transaction  to  be  his  solicitors  or  agents,  and  that  he  does  sot 
know  what  communications  or  entries  they  had  or  made  ;  the  defendant,  if  he  has'  not  penonal 
knowledge  of  the  facts,  must  at  least  show  that  he  has  endeavored  to  acquire  the  information  from 
his  agents  in  the  transaction  in  question.  Earl  of  OUngaU  v.  Frazer,  2  Hare,  99.  It  has  been 
held  that  where  a  co-partner  resided  in  Constantinople,  it  was  sufficient  for  him  to  offiir  in  his  an- 
swer to  produce  all  books,  dec  at  that  place,  under  an  oath  to  be  settled  by  a  maSrter.  But  is  gea- 
eral  a  defendant  must  procure  books,  dtc.  from  a  foreign  country,  for  which  a  reasonable  time  wiQ 
be  given.    1  Hoff.  Ch.  Pract  308,  and  cases  there  cited. 
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^Between  Clarissa  Murray.  Widow  op  James  Murray,  Plain-    [*114] 
tiff;  and  John  Walter,  Thomas  Mass  a  Alsaobr,  and  John 
Joseph  Lawson,  Defendants.(a) 

1839:  AograstT. 

The  defendant,  by  hie  answer  stated  that  certain  books  relating  to  a  concern  in  which  the  plain- 
tiff claimed  to  be  a  partner  with  the  defendant  were  in  the  peesession  of  the  treasarer  of  the 
eoneem,  on  behalf  of  the  several  shareholders  in  it,  many  of  whom  were  not  parties  to  the  suit ; 
Held,  that  the  defendant  could  not  be  ordered -to  prodace  the  books  in  qnestion. 

Where  one  part  of  a  motion  is  of  courK,  and  the  other  part  is  contested  and  refused,  the  court, 
although  it  grants  that  part  which  is  of  course,  will  order  the  party  moving  to  pay  the  costs  of 
the  motion. 

On  the  6th  of  November,  1819,  the  defendant  Walter,  being  possessed  of 
several  sixteenth  shares  in  the  newspaper  called  The  Times,  assigned  to  the 
plaintiff's  deceased  husband,  James  Murray,  in  consideration  of  a  sum  of 
1400L,  one-half  of  one-sixteenth  share  in  the  newspaper  and  the  profits  there- 
of, from  the  1st  of  November  then  last,  subject  to  a  right  of  repurchase,  which 
the  defendant  Walter  reserved  to  himself,  during  his  life,  so  long  as  he  should 
retain  any  share  or  interest  in  The  Times,  upon  giving  to  Murray,  his  ex- 
ecutors, administrators,  or  assigns,  six  calendar  months'  notice  in  writing,  to 
be  computed  from  the  30th  of  June  or  the  30th  of  December. 

Some  time  after  Murray's  death,  Walter  in  compliance  with  the  terms  of 
the  assignment,  gave  to  the  plaintiff,  who  was  her  husband's  administraiiix 
with  his  will  annexed,  a  notice  of  his  intention  to  repurchase  the  share  which 
had  been  assigned  to  her  husband,  at  the  expiration  of  six  calendar 
months,  to  be  'computed  from  the  30th  of  December,  1837  ;  which  [*11S] 
period  would  terminate  on  the  30th  of  June,  1838. 

The  bill  alleged  that  the  defendants,  and  divers  other  persons  whose  names 
the  defendants  had  concealed  from  the  plaintiff,  and  were  at  present  unknown 
to  her,  were  interested,  in  different  shares  and  proportions,  in  the  partnership 
or  undertaking  of  printing  and  publishing  '<  The  Times  "  newspaper ;  and 
that  no  account  in  writing  of  the  profits  of  the  newspaper  had  ever  been  ren- 
dered to  James  Murray,  or  the  plaintiff:  and  it  stated  various  circumstances 
upon  which  it  founded  a  charge  that  the  defendant  Walter  had  waived  or 
released  all  right  or  title  to  exercise  the  power  of  repurchase,  and  that  the 
notice  of  repurchase  was  void ;  and  that  the  plaintiff  had  been,  since  the 
expiration  of  that  notice,  and  still  was  entitled  to  one-half  part  of  one-six- 
teenth share  in  the  newspaper.  It  charged  that  the  defendants  ought  to  set 
forth  an  account  of  the  gross  receipts  and  expenditure  of  the  newspaper 
from  the  date  of  the  assignment  down  to  the  30th  of  June,  1838,  and  an  ac- 
count of  the  profits  of  the  newspaper  accrued  since  that  day ;  and  also  the 

(s^  This  case  wonld  hsTeheen  reported  in  Mesnv.  Mylne  &  Craig's  Reports ;  but  in  conse- 
qoenee  of  the  reference  which  was  made  to  it  in  the  argument  of  the  case  of  Tayhr  t.  RunMlt 
9ftpra,  it  has  been  thought  desirable  to  print  it  here. 
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had  been  so  taken  and  made,  and  such  accounts  kept  by  such  treasurer,  who 
was  the  common  agent  of  the  proprietors,  and  authorized  by  them  for  that 
purpose ;  and  that  Murray,  who  was  also  a  writer  for  the  newspaper,  had 
been  well  acquainted  with  the  duties  of  the  treasurer,  and  witti  the  mode  of 
stating  such  accounts  and  ascertaining  such  balances,  and  that  such  accounts 
might  at  all  times  have  been  inspected  by  Murray  in  his  lifetime,  and  that 
he  was  fully  satisfied  with  and  acquiesced  in  stich  mode  of  keeping  and 
stating  the  accounts,  and  ascertaining  the  balances  from  time  to  time. 

The  defendant  said  he  could  not  set  forth  any  account  of  the  gross  receipts 
or  expenditure  of  the  newspaper,  from  the  date  of  the  assignment  down  to 
the  30th  of  June,  1838,  in  every  year,  nor  any  account  of  the  profits  accrued 
since  the  30th  of  June,  1838,  and  he  denied,  for  the  reasons  and  under  the 
circumstances  in  his  answer  stated,  that  the  plaintiff  was  or  had  been  since 
the  30th  of  June,  1838,  interested  in  the  alleged  partnership  business,  or  in 
the  newspaper,  to  the  extent  of  the  one-half  sixteenth  share  assigned  to  her 
husband,  or  to  any  other  extent  He  submitted  that  all  the  proprietors  of 
shares  in  the  newspaper  were  necessary  parties  to  tlie  suit,  if  the  plaintiff 
sought  or  was  entitled  to  the  accounts  prayed  for  by  her  bill ;  and  he  stated 
that,  when  he  gave  the  notice  of  repurchase,  and  now,  he  was  entitled  to  half 
of  a  sixteenth  share  in  the  newspaper  besides  the  half  sixteenth  share  assig^n- 
ed  to  Murray,  and  that  he  was  entitled  to  another  sixteenth  share,  in  remain- 
der, expectant  upon  the  death  or  sooner  contingent  determination  of  the  in- 
terest of  a  person  to  whom  his  (the  defendant's)  father  had  bequeathed  it  for 

life,  with  remainder  to  the  defendant. 
[*120]  *The  defendant  stated,  that  he  had,  in  the  schedule  to  his  answer, 
set  forth  a  list  of  the  several  papers,  writings,  and  documents  which 
were  in  his  possession,  custody,  or  power  relating  to  the  matters  mentioned  in 
the  bill,  or  any  of  them ;  and  save  as  he  had  in  the  schedule  mentioned  and 
set  forth,  he  denied  that  he  had  in  bis  possession,  custody,  or  power,  nnj 
books,  papers,  or  documents  relating,  ^either  in  the  whole  or  in  part,  to  the 
matters  or  alleged  matters  mentioned  in  the  bill,  or  any  of  them,  although  he 
believed  that  the  treasurer  of  the  newspaper,  Mr.  Delaue,  bad  in  his  custody 
the  several  receipts  which  had  been  given  for  the  dividends  on  the  profits  of 
the  newspaper,  and  also  some  books  of  account  in  which  he  kept  accounts  of 
his  receipts  and  payments  in  respect  of  the  newspaper,  the  particulars  whereof, 
however,  the  defendant  did  not  know  nor  could  set  forth  as  lo  his  iaforma- 
tion  and  belief,  save  as  before  mentioned. 

The  only  documents  specified  in  the  schedule  were  the  indenture  of  assign- 
ment from  the  defendant  to  Murray,  and  certain  letters  writt^  to  the  defen- 
dant's solicitor. 

Exceptions  having  been  taken  to  this  answer  for  insufficiency,  the  defen- 
dant Walter,  afterwards,  put  in  a  further  answer,  by  which  he  stated  that  he 
had  caused  application  to  be  made  to  Mr.  Delane,  the  treasurer,  by  whom  the 
accounts  of  the  newspaper  were  kept,  for  a  list  of  all  such  receipts  as  had  been 
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given  for  the  dividends  upon  the  profits  of  the  newspaper,  and  of  the  books 
of  accoant  in  which  Mr.  Delane  kept  accounts  of  his  receipts  and  payments 
in  respect  of  the  newspaper ;  and  that  in  answer  to  such  application,  he  had 
been  informed  by  Mr.  Delane,  and  he  believed  it  to  be  true,  that  Mr.  Delane 
had  now  in  his  possession,  as  such  treasurer,  and  in  such  manner, 
and  for  such  'purpose,  as  in  the  defendant's  former  answer  was  men-  [*121] 
tiooed,  the  several  books,  receipts,  and  vouchors  mentioned  in  the 
schedule  annexed  to  the  present  answer ;  and  the  defendant  denied  that  the 
same  or  any  or  either  of  them  were  or  was  iu  the  possession,  custody,  or 
power  of  himself  (the  defendant)  or  of  the  other  defendants  to  the  bill  or  either 
of  them,  save  so  far  as  the  possession  of  Mr.  Delane  might  be  the  possession 
of  the  defendants  to  the  bill  and  the  other  shareholders  of  the  newspaper, 
which  the  defendant  submitted  to  the  judgment  of  the  court.  He  said  he  be- 
lieved that  the  plaintiff  had  never  applied  to  Mr.  Delane  for  an  inspection  of 
any  of  these  boQks,  receipts,  or  vouchers :  that  he  believed  that  other  account 
books,  receipts,  and  vouchers  relating  to  the  accounts  of  the  newspaper  of 
earlier  dates  than  those  which  he  had  mentioned  to  be  now  in  the  possession 
of  Mr.  Delane  had  been,  from  time  to  time,  kept ;  but  the  defendant  could 
not  set  forth  the  particulars  of  any  of  them  or  what  had  become  of  any  of 
them,  save  that  he  had  been  informed  and  believed  that  they  had  all  been  de- 
stroyed as  useless. 

The  schedule  to  the  further  answer  enumerated  certain  books,  called  ''  pub- 
lishing books,"  commencing  on  the  1st  of  January,  1821,  and  continued 
down  to  the  present  time ;  a  cash  book,  commencing  on  the  2d  of  January, 
1837 ;  three  ledgers,  the  first  commencing  in  January,  1831 ;  a  journal  of 
credits,  commencing  in  June,  1831 ;  several  bundles  of  weekly  accounts ; 
and  the  receipts  for  the  dividends,  from  the  month  of  December,  1833,  to  the 
30th  of  June,  1838,  and  one  banker's  book  commencing  in  April,  1838. 

The  answer  of  the  defendant  Alsager  stated  that,  to  the  best  of  his  belief, 
the  accounts  of  the  receipts  and  payments  of  the  newspaper  had  been 
kept  by  the  treasurer,  *as  the  common  agent  of  all  the  proprietors,  [*122] 
authorized  by  them  for  that  purpose ;  that  he  believed  that  the  trea- 
surer had  now  in  his  possession  the  several  receipts  which  had  been  given 
by  the  proprietors  for  the  sums  from  time  to  time  paid  to  them  in  respect  of 
their  several  shares  of  the  profits,  and  that  he  had  also  in  his  possession  some 
books  of  account,  in  which  he  kept  accounts  of  his  receipts  and  payments  in 
respect  of  the  newspaper,  the  particulars  of  which  the  defendant  could  not 
set  forth. 

The  answer  of  the  defendant  Lawson,  contained  a  statement  to  the  same 
effect  as  that  which  is  above  given  from  the  answer  of  the  defendant  Al- 
sager. 

The  plaintiff  moved,  before  the  Yice-Chancellor,  that  the  defendant  Walter 
might  be  ordered  to  produce  and  leave  with  his  clerk  in  court,  for  the  usual 
purposes,  the  indenture  of  assignment,  and  the  letters  enumerated  in  the  sche* 


122  CASES  IN  CHANCERY. 


1839.— Murray  ▼.  Walter. 


diile  to  his  first  answer ;  and  that  all  the  defendants  might  be  ordered  to 
produce  and  leave  with  their  clerk  in  court,  in  like  manner,  the  several 
books,  papers,  and  writings  enumerated  in  the  schedule  to  the  further  answer 
of  the  defendant  Walter,  and  thereby  stated  to  be  in  the  possession  of  Mr.  De- 
lane  ;  or  otherwise  that  the  plaintiff,  her  solicitors  and  agents,  might  be  at 
liberty  to  inspect  the  same,  at  all  seasonable  times,  at  the  office  of  The  Times 
newspaper,  on  giving  reasonable  notice  to  the  defendants,  at  the  office ;  and 
that  she  might  also  be  at  liberty,  at  her  own  expense,  to  take  copies  and  ex- 
tracts from  the  said  several  indenture,  letters,  books,  papers,  and  writings,  as 
she  might  be  advised ;  and  that  the  defendants  might  be  ordered  to  produce 
the  indenture,  letters,  books,  papers,  and  writings  before  the  examiner,  and  at 

the  hearing  of  the  cause. 
[*123]        *The  yice-Chancellor  ordered  the  production  of  the  documents 
mentioned  in  the  schedule  to  the  first  answer  of  the  defendant  Wal- 
ter, but  refused  the  rest  of  the  motion,  and  ordered  that  the  plaintiff  should 
pay  the  costs  of  the  application. 

The  plaintiff  now  renewed,  before  the  Lord  Chancellor,  that  part  of  the 
motion  which  had  been  refused  by  the  Yice-Chancellor ;  and  she,  at  the 
same  time,  moved  that  the  Vice-Chancellor's  order,  so  far  as  it  directed  that 
she  should  pay  the  costs  of  the  motion  before  his  honor,  should  be  dis- 
charged. 

Mr.  Richards  and  Mr.  Romilly,  in  support  of  the  motion,  commented 
upon  the  statements  and  admissions  made  by  the  defendant  Walter  in  his  an- 
swer and  further  answer,  and  cited  WcUbum  v.  Ingilby.{a) 

Mr.  Knight  Bruce  and  Mr.  Bacon^  contra^  referred  to  Adams  v.  Fish- 
€r.(b) 

Mr.  Richards,  in  reply,  contended  that  the  plaintiff,  as  a  partner,  had  a 
right  to  inspect  all  the  partnership  books  and  papers,  in  the  possession  of  the 
common  agent  of  the  partners,  and  urged  the  extreme  difficulty  of  bringing 
before  the  court  so  numerous  a  body  as  the  partners  in  this  concern,  amount- 
ing in  number,  as  they  did,  to  thirty-six,  of  whom  eight  were  out  of  the  ju- 
risdiction of  the  court.  He  contended  that  if  the  books  and  documents  in 
question  were  in  Mr.  Walter's  own  possession,  he  could  not  refuse  to  produce 
them  to  the  plaintiff;  and  that  the  possession  of  the  common  agent  of  him- 
self and  his  co-partners,  was  equivalent  to  his  own  possession. 
[*124]  *TflR  Lord  Cbancbllor  : — In  this  case,  the  plaintiff  claiming 
to  be  a  partner  in  a  concern,  namely,  The  Times  newspaper,  up  to  a 
certain  time,  files  a  bill  against  the  three  defendants,  alleging  that  they  are 
partners  in  the  concern,  with  others,  whose  names  the  plaintiff  does  not 
know.  One  of  the  defendants,  by  an  answer,  and  a  second  answer,  says, 
that  there  are  certain  documents  which  are  not  in  his  own  possession,  but  in  the 

(a)  1  Mylne  6l  Keen,  61,  eee  pp.  78,  79.    [8.  C.  Coop.  Sel.  Cm.  27a] 
(6)  3  Mylae  6l  Craig,  526. 
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possession  of  the  treasurer  of  the  partnership,  namely,  the  party  answering 
aod  the  two  defendants,  who  are  partners,  and  several  other  partners  whose 
names  are  mentioned  in  the  answer. 

The  motion  is  against  the  three  defendants,  that  they  may  be  ordered  to 
prodace  these  docaments. 

In  the  first  place,  the  two  other  defendants  have  not  made  any  admission 
upon  which  any  order  at  all  could  possibly  be  made. 

The  one  defendant,  upon  whose  answer  alone  any  order  at  all  could  be 
made,  states  that  the  treasurer  holds  the  documents  on  behalf  of  the  defendant 
himself,  of  his  two  co-defendants,  and  of  certain  other  persons  whose  names 
he  mentions. 

The  only  order  which  could  possibly  be  made  would  be  an  order  against 
that  defendant  who  has  made  this  admission ;  but  to  order  him  to  produce 
these  documents  would  be  contrary  to  what  I  have  always  understood  to  be 
the  practice  of  the  court.  When  documents  are  stated,  in  the  answer,  to  be 
in  the  possession  of  A.,  B.,  and  C,  you  cannot  order  that  A.  shall  produce 
them  ;  and  that  for  the  best  possible  reason,  namely,  that  he  could  not  pro- 
duce them. 

•l^he  court  would  not  pronounce  the  order  for  the  production  of  [♦125 J 
the  documents,  unless  the  defendant  was  in  a  situation  to  justify  the 
court  in  making  such  an  order  upon  him.  How  can  the  court  be  satisfied 
that  the  defendant  ought  to  produce  the  documents  ?  He  is  not  the  proprie- 
tor. They  are  not  in  his  possession,  but  in  the  possession  of  an  agent,  not  of 
himself  only,  but  of  other  persons. 

It  is  perfectly  true  that,  if  documents  are  in  the  hands  of  an  ^gent,  the  prin- 
ciple of  the  court  is,  that  the  possession  of  the  defendant'^  agent  is  the  pos- 
session of  the  defendant  against  whom  the  order  is  made.  But  here  the  agent 
is  the  agent,  not  only  for  the  defendant  against  whom  the  order  is  prayed, 
but  also  for  other  defendants.  The  defendant  against  whom  the  order  is 
prayed  has  not  the  possession  of  the  documents,  either  personally  or  through 
an  agpnt. 

I  have  always  understood  the  rule  to  be,  that,  under  such  circumstances, 
the  court  would  not  make  an  order  for  the  production. 

The  case  of  Walburn  v.  Ingilby^  as  reported,  no  doubt,  seems  to  infringe 
upon  that  rule.  All  I  can  say  is,  I  never  considered  that  the  practice  was  al- 
tered by  that  case.  There  must  have  been  some  peculiarity  in  that  case 
which  does  not  appear  in  the  report ;  for  an  order  for  the  production  of  the 
documents  appears  to  have  been  made  by  the  Vice-Chancellor  and  afiirmed 
by  the  then  Lord  Chancellor. 

I  think  that  this  appeal  motion  must  be  refused  with  costs.[I] 

[1]  The  editor  has  on  former  occaaiom  stated,  or  referred  to  nameroiis  authorities  regarding  the 
many  qtuutioneM  vexaiae  arising  from  the  claims  of  a  party  to  the  inspection  or  production  of 
books,  &e.,  in  the  custody  or  under  the  control  of  another ;  see  S  Sim.  6l  Stu.  311,  n.  1 ;  4  Russ. 
191,  n.  1 ;  id.  194,  n.  1 ;  3  Myl.  &.  Cr.  359,  n.  1  ;  id.  546,  n.  1,  549,  n.  1  i  id.  638,  n.  1 ;  1  Keen, 
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[*126]        *Mr.  Richards  asked  the  Lord  Chancellor,  whether  he  thought  the 
Yice-Cbancellor  ought  to  have  ordered  the  plaintiff  to  have  paid  Che 
costs  of  the  motion  before  his  honor,  since  she  was  entitled  to  the  prodaction 
of  some  of  the  documents. 

The  Lord  Chancellor  : — Where  the  real  substantial  contest  between 
the  parties  is  one  thing,  and  it  is  mixed  up  with  another  about  which  there 
is  no  real  contest,  I  think  it  very  fit  that  the  party  applying  should  pay  the 
costs,  if  he  fails  as  to  that  which  is  the  substantial  matter  of  contest.  Upon 
the  same  principle,  where  a  party  presents  an  appeal,  although  he  may  suc- 
ceed upon  some  small  matter,  he  has  to  pay  the  costs. 


BUCKERIDGE  V.  GlASSB. 

1840 :  NoTember  6.    1841 :  Janaary  20. 

Part  of  a  sam  of  money  which  bad  been  raised  by  a  hnsband  npon  the  aecnrity  of  propeKy  eom- 
priaed  in  his  marriage  aettlement,  by  meana  of  a  avppreanon  of  the  settlement,  was  lent  by  hhn 
to  the  trustee  of  the  settlement  upon  his  bond,  the  trastee  being  ignorant  of  the  manna  by  which 
the  money  had  been  raised.  After  the  death  of  the  husband,  the  wife,  who  was  entiUed  to  a 
life  interest  in  the  settled  property,  with  remainder  to  her  children,  took  out  administration  to  her 
hnsband,  and  filed  a  bill,  in  her  own  name  and  in  the  names  of  her  children  by  herself  as  their 
next  friend,  against  the  trustee,  who  had  in  the  mean  time  taken  the  benefit  of  the  insolvent 
debtor's  act,  praying  that  the  sum  due  upon  the  bond  (which  the  widow,  as  admioistratrixy  of* 
fared  to  deliver  up)  might  be  replaced,  with  interest,  upon  the  trusts  of  the  settlement.  Held, 
that  the  widow  and  children  had  a  clear  equity  to  follow  the  money  in  the  hands  of  the  trustee, 
and  that  they  would  have  had  the  same  equity  if,  instead  of  being  a  trustee,  he  had  been  a 
atranger ;  and  BembUf  that  such  a  claim  would  not  have  been  barred  by  the  trustee's  diaeharge 
under  the  insolvent  debtors'  act,  even  if  it  had  been  proved  (which  it  was  not)  that  the  bond  debt 
had  been  included  in  his  schedule. 

Bt  indentures  of  lease  and  release,  dated  the  20th  and  2l8t  of  Febroary, 
1822,  being  the  settlement  made  on  the  marriage  of  Charles  Elliott 
[*127J  Buckeridge  with  *Eliza  Eyre,  two  undivided  fifth  parts  of  certain 
houses  in  the  parish  of  St.  Giles,  in  the  county  of  Middlesex,  to- 
gether with  an  annuity  of  lOOZ.  per  annum,  were  vested  in  the  defendant  and 
another  person,  since  dead,  upon  trust  to  pay  one  moiety  of  the  income  to  the 
wife  for  life,  for  her  separate  use,  and  the  other  moiety  to  the  husband  for 
life ;  and,  upon  the  death  of  either,  to  pay  the  whole  of  the  income  to  the  sur* 
vivor  for  life ;  and,  upon  the  death  of  the  survivor,  to  convey  and  assign  the 
trust  property  to  such  of  the  children  of  the  marriage  as  the  husband  should 
appoint,  and  id  default  of  appointment,  to  the  children  equally. 

In  the  year  1825,  Buckeridge,  being  embarrassed  in  his  circumstances, 

353,  n.  1, 9 ;  id.  355,  n.  1 ;  id.  357,  n.  1 ;  1  Beav.  146,  n.  9 ;  9  Sim.  443,  n.  S ;  ante,  113,  n.  3. 
And  see  the  following  eases,  which  from  the  recentneas  of  their  publication  had  not  before  fallen 
nnder  the  notice  of  the  editor ;  Smith  v.  The  Duke  of  Beaufort,  1  Phillips,  909,  affirming  S.  C. 
1  Hare,  507,  cited  1  Myl.  dt  Cr.  546,  n.  1 ;  Sdwurde  v.  Jtmee,  13  Sim.  638 ;  Green  v.  Phdger,  3 
Hare,  170. 


CASES  IN  CHANCERY.  127 


1640.— Backeridge  ▼.  GIum. 


went  to  reside  abroad,  and  continued  abroad  until  the  year  1836,  when  he 
died  intestate,  leaving  his  widow  and  several  children  surriving  him,  and 
without  having  exercised  the  power  of  appointment.    After  his  death,  the 
bill  in  this  cause  was  filed  by  Eliza  Buckeridge  his  widow,  in  her  own  name, 
and  by  the  children  of  the  marriage,  who  were  all  minors,  by  her  as  their 
next  friend,  alleging  that  the  trnstees  had  neglected  the  trusts,  and  had  per- 
mitted the  husband  to  receive  the  whole  of  the  rents  of  the  two-fifth  parts 
of  the  houses  comprised  in  the  settlement  and  of  the  annuity,  and  that  no 
part  of  such  rents  or  annuity  had  ever  been  paid  to  her  or  applied  for  her 
benefit,  and  that  Buckeridge  had,  in  the  month  of  December,  1822,  mort- 
gaged the  property  for  the  sum  of  700/.  and  interest,  and  that  the  mortgagee 
had  taken  possession.    The  bill  then  alleged  that  the  mortgage  was  the  re- 
sult of  a  scheme  concerted  between  Buckeridge  and  the  defendant  for  the  pur- 
pose of  raising  money  for  their  mutnal  benefit,  and  charged  that  the  700/. 
bad  been   procured  by  the  instrumentality  of  Mr.  Beavan,  who 
was  the  solicitor  of  the  defendant ;  and  tiiat  immediately  *upon  its    [*128J 
being  received  by  Buckeridge,  350/.,  part  of  it,  had  been  lent  by  him 
to  the  defendant  upon  the  security  of  his  bond.    The  bill  stated  that  the 
plaintiff,  Eliza  Buckeridge,  had  taken  out  letters  of  administration  to  her 
husband's  effects,  and  was  in  possession  of  the  bond  as  his  administratrix, 
and  that  she  was  willing  to  deliver  it  up,  on  being  paid  the  350/.,  with  inte- 
rest; and  the  bill  prayed  that  the  defendant  might  be  declared  liable  to  repay 
the  sum  of  350/.  and  interest ;  and  that  he  might  be  decreed  to  pay  what, 
npon  taking  an  account,  should  be  found  to  be  due  from  him  in  respect  there- 
of; and  that  the  same  might  be  applied  according  to  the  trusts  of  the  settle- 
ment, or  otherwise,  as  the  court  should  direct ;  and  that  the  defendant  might 
be  discharged  from  being  a  trustee  of  the  settlement,  and  that  some  other 
person  might  be  appointed  in  his  place. 

The  defendant,  by  his  answer,  stated  that  he  knew  nothing  either  of  the 
settlement  or  of  the  particulars  of  the  property  comprised  in  it,  except  that 
he  remembered  that,  upon  the  occasion  of  his  dining  at  the  house  of  Mr.  and 
Mrs.  Buckeridge,  shortly  after  the  marriage,  Buckeridge  produced  an  instru- 
ment which  he  represented  to  be  his  marriage  settlement,  and  requested  the  de- 
fendant to  be  a  trustee  of  it,  at  the  same  time  assuring  him  that  he  would 
never  be  called  upon  to  act  in  the  execution  of  the  trusts :  that,  relying  on 
that  assurance,  and  under  the  influence  of  an  appeal  made  by  Buckeridge 
to  their  former  friendship,  he  had  signed  the  instrument ;  but  that  he  had 
never  read  it,  or  been  made  acquainted  with  its  contents.  That  statement 
was  in  part  corroborated  by  the  deed  itself,  which  was  proved  as  an  exhibit 
on  the  port  of  the  plaintiffs,  and  which  appeared  to  have  been  signed  by  the 
defi^dant  without  the  attestation  of  any  witness. 

'With  respect  to  the  mortgage  transaction,  the  defendant  positive-    [*129] 
ly  denied  that  it  was  concerted  between  him  and  Buckeridge,  or  that 
he  was  privy  to  it,  further  or  otherwise  than  that,  in  the  month  of  December, 

11 


129  CASES  IN  CHANCERY* 


1840^BaekMidgo  ▼.  Gl 


1823,  beiDg  in  vant  of  money ,  and  hearing  that  Bnckeridge  was  about  to 
raise  some  money  upon  mortgage  (bat  of  what  property  it  never  oeenired  to 
him  to  inquire,)  he  had  applied  to  him  for  a  loan  of  350/.,  and  that  Bttckeddge 
having  acceded  to  his  request,  that  som  was  advanced  to  him,  by  beini; 
paid,  on  his  account,  to  Mr.  Beavan  his  solicitor,  to  whom  be  was  then  in- 
debted. The  defendant,  however,  insisted  that  that  sum  was  so  advanced  to 
him  as  a  loan  from  Buckeridge  personally,  and  that  it  was  not  otherwise  cod- 
nected  with  the  mortgage  than  that  he  believed  it  was  part  of  the  loan  which 
Buckeridge  obtained  upon  that  security,  and  that  in  oider  to^  enable  him  to 
comply  with  the  defendant's  request,  he  raised  a  lai^er  snm  than  he  would 
otherwise  have  done. 

The  answer  further  stated  that  Mr.  Beaviin  had  prociured  the  loan  of  the 
700/.  in  pursuance  of  the  instructions  from  Buckeridge,  and  not  as  the  soli- 
citor of  the  defendant ;  and  that  the  defendant  was  not  aware,  at  the  time, 
that  the  premises  proposed  to  be  mortgaged  for  raising  that  sum  were  sob- 
ject  to  the  settlement.  This  statement  was  confirmed  by  the  evidence  of  Mr. 
Beavan,  who  was  examined  as  a  witness  by  the  defendant,  and  who  said  not 
only  that  he  had  procured  the  loan  as  solicitor  for  Buckeridge,  but  that,  at 
the  time  at  which  the  money  was  raised,  be  (Beavan)  asked  Buckeridge, 
in  the  defendant's  presence,  whether  the  pro))erty  about  to  be  mortgaged  was 
afiected  by  any  marriage  settlement,  and  that  Buckeridge  thea  replied  that  it 

was  not. 
[*130]        *The  defendant  then  stated  that  he  had  no  recollection  of  the  ci^ 

eumstances  connected  with  the  execution  of  the  mortgage ;  but  that 
he  had  caused  a  search  to  be  made  in  the  office  for  registering  deeds  in  the 
county  of  Middlesex,  and  that  the  result  of  such  search  was  the  discovery  ef 
a  memorial  of  a  deed,  dated  the  23d  of  December,  1822,  purporting  to  be  a 
mortgage  of  the  premises  in  question,  to  which  Buckeridge  and  the  plaiatiff 
his  wife  were  parties  of  the  one  part,  and  one  Mary  Gonlthard  was  a  party 
of  the  other  part,  and  which  appeared  to  have  been  duly  executed  by  lbs 
plaintiff  Eliza  Buckeridge  as  well  as  by  her  husband :  and  the  defendant  in- 
sisted that  it  was  evident  from  that  circumstance,  and  also  from  the  length 
of  time  during  which,  as  he  had  been  informed,  the  mcHrtgagee  had  been  in 
possession,  that  the  mortgage  mentioned  in  the  bill  had  been  executed,  if  at 
all,  with  her  privity  and  concurrence. 

The  defendant  admitted  that  the  360/.  secured  by  the  bond  was  still  no- 
paid  ;  but  he  insisted  that  he  was  no  longer  liable  for  it,  inasmuch  as  be  had, 
in  the  year  1B31,  been  discharged  under  the  provisions  of  the  act  for  the  re- 
lief of  insolvent  debtors.  The  only  evidence,  however,  that  was  adduced  ifi 
support  of  this  ground  of  defence  was  an  office  copy  of  the  order  of  adjudi- 
cation of  the  insolvent  debtors'  court  in  the  insolvency  of  a  person  answering 
the  defendant's  name  and  description,  and  a  deposition  of  the  witness  who 
verified  that  copy,  that  the  bond  was  comprised  in  the  schedule  of  the  deM 
9f  the  insolvent  therein  named. 
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Up^Q  Che  hearing  of  the  eaase,  before  the  Yice-Cbancellor,  on  the  13th  of 
Jaly,  1840,  hie  honor  made  a  deereoi  directing  that  so  much  of  the 
bill  as  related  to  *the  repayment  of  the  3S02,  and  interest  should  be    {*131] 
dismissed  with  costs ;  but  ordering  that  the  defendant  should  be  dis- 
charged fiom  being  a  trustee,  and  referring  it  to  the  master  to  appoint  new 
trustees  of  the  settlement. 

The  plaintifl^  ha?tog  appealed  from  the  first  part  of  that  decree,  the  ap- 
peal now  came  on  to  be  heard. 

Mr.  WmktfiM  and  Mr.  RandM^  for  the  plaintiffs,  in  support  of  the  ap* 
peal. — ^The  Yiee^OhaneeUor  dismissed  the  bill,  except  so  far  as  it  sought  the 
appointment  of  new  trustees ;  because  he  thought  that  there  was  a  misjoin- 
der of  piatntiffs,  and  that  Mrs.  Buokeridge  could  not  join  with  her  children 
in  oomplaiaing  of  a  breach  of  trust  in  which  she  had  concurred.  But  the 
answer  to  this  objectiou  »  twofold,  vix.,  first,  that  Mrs.  Buckeridge's  alleged 
concurrence  in  the  breach  of  trnst  consisted  in  her  assigning  a  contingent 
interest,  which  as  a/eme  covert^  she  was  incapable  of  doing ;  and,  secondly, 
if  her  interest  was  only  an  interest  which  entitled  her  to  call  for  the  appoint- 
ment of  a  new  trustee,  which  was  one  of  the  objects  of  the  suit,  she,  at  all 
events,  had  an  interest  in  that  object,  and  her  children  had  an  interest  to 
the  whole  extent  of  the  suit,  and  it  has  nerer  been  held  that  every  co-plain- 
tiff need  be  interested  to  an  equal  extent.  The  familiar  case  of  a  tenant  for 
life  and  remainder  man  joining  as  co-plaintiffs,  is  evidence  that  there  is  no 
nde  which  would  prevent  the  adoption  of  such  a  frame  of  suit. 

It  will^  perhaps,  be  objected  that  the  plaintifis  have  not  proved  the  defen- 
dant's execution  of  the  settlement ;  but  they  have  proved  his  signature  as 
one  of  the  executing  parties,  and  that  proof  is  sufficient  evidence  of  his  ac- 
oeptance  of  the  trusts. 

*It  is  stated  that,  since  the  breach  of  trust  complained  of,  the  de-  [*132] 
fendant  has  taken  the  benefit  of  the  insolvent  debtois'  act ;  but  it  has 
not  been  proved  by  evidence  that  such  is  the  case ;  much  less  is  it  proved 
that  the  debt  constituted  by  the  breach  of  trust  was  included  in  the  schedule, 
which,  if  he  was  discharged  under  that  act,  he  miist  have  filed.  But,  even 
if  both  these  points  had  been  proved,  the  proof  of  them  would  avail  him  no- 
thing in  answer  to  a  demand  such  as  that  which  is  now  made  against  him ; 
for  the  act  of  parliament  does  not  discharge  the  insolvent  from  an  equitable 
debt,  which  this  is.(a)  Besides  which,  it  may  be  said  that,  in  fact,  a  debt 
lesultiag  from  a  breach  of  trust  does  not  distinctly  exist  until  the  decree  of 
the  court  declaring  the  trustee  liable  has  been  made ;  and,  in  this  instance, 
that  decree  has,  of  course,  not  yet  been  pronounced,  ond,  consequently,  the 
debt  would  not  be  a  debt  existing  at  the  time  of  the  insolvent's  discharge, 
and  therefore  not  one  from  which,  even  if  a  legal  debt,  he  could  be  absolv- 
ed. 

(a)  7  6. 4,  e.  57 ;  see  tt.  46,  50,  57,  58,  61 ;  and  mo  also  as  to  the  extent  of  the  operaUon  of 
the  diicharge  nnder  the  ineolvent  debtor's  act,  Es  parte  Barringtim,  2  Mont.  Sl  Ayr.  255. 
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Mr.  OirdlestoM  and  Mr.  Keene^  for  the  defirodant.— Tbe  bill  k  fmtned 
rather  as  an  action  on  the  bond  than  a  snit  in  equity  seeking  relief  on  the 
ground  of  a  breach  of  trust ;  for,  if  the  claim  were  of  the  latter  deecriplioD, 
it  would  be  good  to  the  extent  of  700^,  if  at  all. 

It  may  be  admitted  that  it  is  not  necessary,  as  against  a  trustee,  to  proTS 
the  execution  of  the  trust  deed,  provided  you  bring  home  to  him  knowledge 
and  acceptance  of  the  trusts ;  but,  in  the  present  case,  it  is  necessary 
[*133]  for  *the  plaintiffs  to  prove  that,  at  the  time  at  which  the  transaction 
complained  of  took  place,  the  defendant  knew  of  the  trusts  of  the 
deed,  and  that  he  joined  in  the  transaction,  knowing  that  it  was  a  fraud  upoa 
the  settlement ;  but  this  the  plaintifl^  have  not  done ;  for,  although  they  have 
proved  that  his  name,  affixed  to  the  deed,  is  in  his  hand-writing,  they  have 
given  no  evidence  to  show  when  his  signature  was  adhibited,  and  it  may, 
therefore,  for  anything  that  appears  to  the  contrary,  have  been  put  to  the 
deed  after  the  alleged  breach  of  trust  had  been  committed. 

Mrs.  Buckeridge  has,  by  acquiescence,  precluded  herself  from  suing ;  and 
her  being  joined  as  a  plaintiff  with  others  who  may  not  be  so  precluded  is 
fatal  to  the  suit ;  BUI  v.  Curetan,{a)  She  not  only  joined  hi  the  mortgage 
at  the  time,  in  the  year  1822,  but  she  made  no  complaint  titl  the  month  of 
December,  1836,  when  the  present  bill  was  filed. 

Mr.  Wakefield,  in  reply. 


The  reporters  are  informed  that  the  mortgage  deed  of  December,  1828, 
which  has  not  been  proved  in  the  cause,  was  afterwards  handed  to  the  Lord 
Chancellor. 


1841:  Jan. 20. — ^Thb  Lord  Chancellor: — So  mtich  of  the  bill  was 
dismissed  with  costs,  by  the  decree  of  tlie  13th  of  July  last,  as  related  to  the 
repayment  of  the  360/.  and  interest ;  not,  as  I  understand  it,  from  any  doubt 
upon  the  merits,  but  because  the  Vice-Chancellor  thought  that  the 
[*134]  plaintiff,  Eliia  Buckeridge  *the  eider,  had  been  so  far  a  party  to  the 
breach  of  trust  as  to  preclude  her  from  the  right  to  complain  of  it, 
and  that  the  infants,  being  associated  with  her  as  co-plaintrflb,  could  not  have 
a  decree,  though  entitled  on  the  merits ;  for  there  cannot,  I  think,  be  any 
doubt  but  that  the  3602.  is  part  of  and  ought  to  be  restored  to,  the  trust  fund, 
the  facts  being  shortly  these  : 

[His  lordship  then  stated  the  substance  of  the  settlement  of  the  2l8t  of 
February^  18^,  and  proceeded  as  follows : — ] 

The  name  of  the  defendant  Glasse  appears  to  this  deed,  which  is  proved  to 
be  in  his  hand- writing ;  but  there  is  no  attestation  of  his  having  executed  the 
deed,  and  he  says  in  his  answer  that  he  never  knew  the  contents  of  it. 

(«)  3  Mylne  6l  Keen,  503.  ^ 
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On  the  23d  of  Uecemberi  1832,  notwithstandiDg  this  settlement,  the  hus- 
band took  upon  himself  to  convey  these  two-fifths  of  the  houses  to  Mary 
Coulthard,  by  way  of  mortgage  for  700/.,  with  a  power  of  sale,  which  mort* 
gage  deed  recites  his  title  as  absolute  owner  of  the  property,  and  by  which 
he  eoTenants  that  he  and  his  wife  will  levy  a  fine  to  perfect  the  mortgagee's 
title.  But,  assuming,  as  the  deed  does,  that  the  husband  was  seised  of  the 
fee,  such  fine  could  only  have  been  intended  to  bar.  the  wife^s  title  to  dower. 
From  passages  read  out  of  the  ddendant  Glasse's  answer,  it  was  admitted 
und  proved  that  a  Mr.  Beavan  was,  at  this  time,  solicitor  both  for  the  hus- 
band and  Glasse ;  and  that,  before  the  loan  was  negoiiated,  Glasse,  having 
beaid  of  the  husband's  intention  to  raise  money,  applied  to  him  for  a  loan  of 
2oOl.j  to  which  the  husband  having  assented,  the  amount  of  the  sum  to  be 
raised  was  increased  accordingly.  The  sum  of  360/.,  part  of  the 
money  so  ^borrowed,  was  not,  indeed,  paid  to  the  defendant  Glasse,  [*136] 
but,  by  his  direction,  retained  by  Mr.  Beavan  in  discharge  of  a  debt 
due  to  him  from  Glasse ;  and  thereupon  the  defendant  executed  a  bond  to 
the  husband  for  the  3502. 

li  may  be  that  this  scandalous  attempt  to  defeat  the  settlement  was  the 
act  of  the  husband  alone ;  and  it  is  probable  that  the  mortgagee,  having  no 
notice  of  the  settlement,  obtained  a  good  title ;  but,  be  that  as  it  may,  it  is 
clear  that  the  700^,  so  raised  out  of  the  settled  property  was  affected  with  all 
the  trusts  of  it,  and  that  the  cestuis  qui  trust  are  entitled  to  follow  it  ;[1]  and 
the  answer  admits  that  3602.  of  it  was  received  by  Glasse ;  and  that  sum  is 
either  to  be  paid  to  tlie  husband's  estate,  upon  the  bond,  or  restored  to  the 
trusts.    It  cannot  be  pretended  that  he  has  a  right  to  insist  upon  the  title  of 
the  husband's  estate  to  receive  the  money ;  and  the  bond  is  offered  to  be  given 
up  by  the  plaintiffs.    If  Glasse  had  been  a  stranger,  and  free  from  any  impu- 
tation of  having  committed  a  breach  of  trust,  their  equity  would  attach  upon 
the  fund  in  his  hands;  the  husband  or  his  estate  could  not,  and  in  this  case 
do  not,  resist  it.    It  happens,  however,  that  the  3502.,  part  of  the  trust  fund, 
has,  from  the  beginning,  been  in  the  hands  of  the  trustee,  although  he  may 
not  have  been  aware  that  it  was  trust  property ;  but  can  he,  when  informed 
of  it,  repudiate  the  trust,  and  insist  upon  paying  it  to  those  as  against  whom 
the  equity  to  have  the  money  restored  to  the  trust  is  complete,  and  who  do 
not  ask  it  from  him?[2]    This  appears  to  me  to  be  a  very  plain  equity ;  and 
if  80,  there  is  no  foundation  for  the  objection  to  the  plaintiff,  as  having  been 
a  party  to  the  breach  of  trust ;  but,  if  this  were  otherwise,  how  was  she  a 
party  to  the  breach  of  trust  ?    To  preclude  a  party  upon  that  ground,  it  must, 
at  least,  be  shown  that  she  was  cognizant  of  the  breach  of  trust,  of 
which  there  is  in  *this  case,  not  only  no  proof,  but  not  the  least  pro-    [*136] 

[1]  Hartey  v.  Riekardi,  1  Mason,  423. 

[3]  Under  th«  eireoimtaDeei,  a  party  named  aa  tmatee  in  artielea  of  marriafe  aettlemeiit,  bot 
Vbo  had  not  acted,  nor  ezeoated  any  deed  of  trmt,  waa  aUowed  to  ■oatain  a  tait  to  carry  the  deed 
nto  effect    Cook  v  Fryer,  1  Hare,  498. 
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bability  of  the  fact  being  so.    Snch  of  the  authors  of  the  mortgage  as  kneur 
thatt  he  property  was  included  in  the  settlement,  necessarily,  for  the  par- 
poses  of  the  fraud,  concealed  that  fact,  and  is  it  probable  that  they  inform- 
ed the  wife?    The  mortgage  deed,  to  which  her  name  is  added  by  interline- 
ation, suppresses  the  fact  of  the  settlement,  and  represents  the  husband  as 
seised  in  fee.    It  would  be  strange  if  this  deed,  which  was  the  instrutneat  of 
the  fraud  of  which  she  was  to  be  the  victim,  should  preclude  her  from  as- 
serting rights  which  the  deed  anxiously  conceals ;  but  besides  all  this,  she 
was  a  married  woman,  and  her  execution  of  the  deed  was  wholly  inoperative. 
It  is  true  that  she  had  a  life  interest  for  her  separate  use  in  one-half  of  the 
income,  and  a  life  interest  in  remainder  in  the  other  half;  the  latter  she  could 
not  dispose  of,  and  she  had  no  power  whatever  over  the  corptis  of  the  trast 
property,  of  which  the  350/.  is  part.    It  appears  to  me  therefore,  that  all  the 
facts  are  wanting  which  could  preclude  her  from  suing  for  the  350/.,  npon 
the  ground  of  her  having  been  a  party  to  the  breach  of  trust ;  but,  if  there 
had  been  a  case  for  that  purpose,  it  could  only  have  applied  to  part  of  the  re- 
lief prayed  ;  and  she  and  her  children  have,  in  fact,  a  decree  for  other  part; 
and  I  am  not  prepared  to  hold  that  the  principle  that  parties,  though  ^titled 
to  relief  upon  the  merits,  cannot  obtain  it  in  a  suit  in  which  they  are  associ- 
ated with  co-plaintiffs  who  are  not  so  entitled,  ought  to  be  so  extended  as  to 
make  it  necessary  that  every  plaintiff  should  be  interested  in,  ond  entitled  to 
every  part  of  the  relief.    Such  an  extension  would  create  great  multiplicity 
of  suits.[3] 

I  say  nothing  as  to  the  case  attempted  to  be  made,  on  behalf  of  the  defen- 
dant, under  the  insolvent  debtors'  act,  7  G.  4,  c.  57  ;  there  being  no  evi- 
dence bringing   the  necessary  facts  before    me.     If  the  error  as  to  the 

[3J  Afl  to  the  general  rale,  that  all  parties  jotnioK  as  plaintiffi  mnat  have  an  intenat  in  that  nb-' 
ject.see  The  King  o/'5>ata  v.  Ar£icAa(2o,4  Ruse.  235,  24l,n.  I;  Cuffyr,  P/af<U,  id.  342 ;  Jfaltf- 
peace  v.  Haythorne,  Id.  244 ;  Rogers  v.  The  Traden  Ins.  Co,  6  Paige,  584  ;  Feajy  ▼.  Stephen- 
ton,  1  Beav.  44.  Bat,  "  the  objection  that  there  ie  a  misjoinder  of  complain aiita  can  only  be 
aoatained,  where  several  persons  file  a  joint  bill). for  separate  and  distinct  causes  of  action,  bario; 
so  connection  with  each  other,  neither  as  it  respects  the  rights  of  the  complainants,  or  the  rights 
of  the  defendants.  In  this  case  the  subject  matter  of  the  suit,  in  respect  to  all  the  parties  is  the 
same,  though  their  rights  and  liabilities  may  be  separate  and  distinct  as  it  respects  the  dislrihotiea 
of  the  fand.*'  Walworth,  Circuit  Judge;  Hawley  y.  Cramer,  4  Cow.  728.  Faweet  y.  White- 
Jbaise,  I  Rnsa.  Sl  M.  132,  148.  A  trustee  and  cettui  que  trust  may  unite  as  co-platntiffi.  Sehenck 
y.  EUingwood,  3  Edw.  Ch.  Rep.  447.  But  not  sereral  creditors  elaimhig  distinct  debts  oot  of  the 
same  estate ;  the  bill  should  be  filed  by  one  creditor,  or  such  as  have  a  joint  demand,  on  bshilf  ^ 
himself,  6uC  and  the  other  creditors,  &.c.  Dias  t.  Bouchaud,  10  Paige,  447.  Parties  bftTtog 
conflicting  interests  should  not  be  made  co-plaiutifls.  Cholmondely  ▼.  Clinton,  Turn.  &>  Ross*  ^^°' 
Orant  v.  Van  Sehoonhoven,  9  Paige,  255.  Jacob  ▼.  Lueast  1  Beav.  436.  Hutchinson  r.  Rtf^t 
1  Hoff.  Ch.  Rep.  316.  Pal.  Pr.  St,  Ag.  (ed.  by  Dnnl.)  54,  n.  z.  Whether  the  objection  of  mit^' 
der  may  be  urged  at  the  hearing,  although  not  previonsly  raised  by  pleading  or  demaner,  doei 
not  seem  to  be  definitively  settled.  The  case  in  the  text  seems  to  assume  the  affinnatifs.  See 
Qlyn  V.  SooTM,  3  Myl  6l  K.  470 ;  Anderson  v.  WaUm,  I  Phillips,  203 ;  Taimag^  ▼.  PsU,  9  ?^P' 
412 ;  Jacob  ▼.  Lucas,  ubi  sup  ;  Sehenck  ▼.  EUingtoeod,  ubi  sup;  Bgan  r.  Hsmanf  ft  &KeL 
44;  4  Rus.  24S  n.  1  ;  1  Sim  &,  Stu.  188,  n.  1. 
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^eWdence  had  deprived  the  defendant  of  a  defence  which,  if  provedi    [*I37]. 
would  have  been  available  for  him,  it  would  have  been  to  be  regret- 
ted ;  but  such,  I  apprehend,  is  not  the  case,  and  that  what  in  his  answer  he 
allies  to  have  taken  place  in  the  insolvent  debtors'  court  would  not  protect 
him  against  the  claim  of  the  plaintiffs. 

My  order  must  be  to  reverse  the  decree  of  the  Yice-Chaucellor,  so  far  as  it 
disoiisses  part  of  the  bill  with  costs,  and  to  make  it  part  of  the  decree,  that 
the  master  do  take  an  account  of  what  is  due  for  interest  upon  the  350/. ;  and 
that  the  defendant  pay  that  sum  and  interest ;  which  will  be  to  be  paid  to  the 
new  trustees  to  be  appointed  under  the  Vice-Chancellor's  decree.  The  costs 
of  the  suit  will  be  to  be  paid  by  the  defendant. 


A  question  was  then  raised  at  the  bar,  from  what  time  the  interest  was  to 
be  computed;  and  if  from  the  month  of  December,  1S22,  then  whether,  du- 
ring the  lifetime  of  the  husband,  it  was  to  be  computed  upon  the  whole  of 
the  sum  of  360/.  or  only  upon  a  moiety. 

Tbs  Lord  Chancellor  inquired,  whether  it  appeared  that  the  wife's 
moiety  of  the  interest  had  been  paid  to  the  husband  during  his  lifetime,  ob- 
serving that  if  that  were  the  case,  the  defendant  could  not  be  called  upon  to  pay 
it  again  ;  for  that,  if  a  wife,  having  separate  estate,  permitted  her  husband  to 
receive  it,  she  could  never  have  it  back,  the  husband  maintaining  her  in  the 
meantime  ;  but  it  being  stated  that  it  did  not  appear  that  any  interest  had 
been  paid  by  the  defendant  on  the  360/.  during  the  husband's  lifetime,  his 
lordship  said  that,  that  being  the  case,  the  interest  account  ought  to 
commence  from  the  month  of  December,  1822,  but  that  'inasmuch  as  [*13S] 
the  bill  did  not  seek  to  attach  the  husband's  moiety  of  the  interest, 
for  the  purpose  of  making  good  that  part  of  the  trust  fund  which  he  had  ap- 
propriated, the  account  must,  during  the  husband's  lifetime,  be  limited  to  one 
moiety  only  of  the  interest. 


JfiFFBRYS  v.  JeFFERTS. 


1841 :  Jannary  36 ;  Febraary  1. 

A  collar  baviag,  by  ayolontary  aetUamant*  oonvayad  cartain  fraabold  and  covenantad  to  ittrrendar 
aartain  copybold  attatai  to  truateaa  in  trust  for  thebanefitof  biidaugbten,aftarwarda  devised  part 
of  tba  same  estates  to  his  widow,  who,  after  his  death,  was  admitted  to  some  of  the  copyholds. 
A  sait  haying  been  institated  by  the  daughters  to  have  the  trusts  of  the  settlement  carried  into 
affect,  and  to  compel  tba  widow  to  surrender  tha  copyholds  to  which  she  had  bean  admittedt  a 
dacsaa  waa  made  for  carrsring  into  efiect  tha  trusts  aa  far  aa  tbay  related  to  the  freeholds,  tha 

.  plaintiff'a  title  to  tbam  being  complete ;  but  as  to  tha  copyholds,  the  bill  was  dismissed  with 
costs. 

By  articles  of  agreement,  dated  the  2oth  of  July,  1834,  and  made  between 
John  Jefferys  of  the  one  part,  and  Bowden  and  Thorn  of  the  other  part,  John 
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Jefferys,  after  reciting  that  he  was  desirous  of  making  some  certain  and  irre- 
vocable provision  for  the  support  and  maintenance  of  his  daughter  Martha, 
Charlotte,  and  Sarah  Jefferys,  covenanted  with  Bowden  and  Thorn,  as  trus- 
tees, forthwith  to  settle  all  his  real  estate  to  the  same  uses,  ends,  intents,  and 
purposes  as  were  expressed  in  his  will,  dated  the  25th  of  May,  1834 ;  and, 
accordingly,  he  executed  certain  indentures  of  lease  and  release  of  the  l€th 
and  17th  of  September,  1834,  whereby,  in  consideration  of  the  natural  love 
and  affection  which  he  had  for  his  three  daughters,  and  for  divers  other 
good  causes  and  considerations,  he  conveyed  certain  freehold  hereditameats, 
subject  to  the  incumbrances  affecting  the  same,  and  covenanted  to  surrender 
certain  copyhold  hereditaments,  to  Bowden  and  Thorn,  upon  trust,  oat  of 
the  rents  and  profits  thereof  to  pay  to  him  an  annuity  of  SOL  for  his  life; 
and  after  his  death  to  sell  the  freehold  and  copyhold  bereditameDts, 
[*139]  and  out  of  the  moneys  'arising  therefrom  to  pay  off  certain  incam- 
brances,  and  to  staud  possessed  of  the  residue  of  such  moneys,  upon 
certain  trusts,  for  the  benefit  of  his  three  daughters. 

By  the  will  of  Sarah  Jefferys,  who  died  in  April,  1835,  all  her  interest 
under  the  settlement  became  vested  in  her  two  sisters.  John  Jefferys  never 
surrendered  the  copyholds,  pursuant  to  the  covenant.  In  September,  1836, 
he  died,  having,  by  a  will,  dated  the  18th  of  August,  1836,  given  part  of  the 
before  mentioned  freehold  and  copyhold  estates  to  his  wife  Isal>ella,  who  was, 
shortly  after  his  death,  admitted  to  part  of  the  copyhold  estates. 

In  July,  1837,  this  bill  was  filed  by  Martha  and  Charlotte  Jefferys  agniast 
Isabella  Jefferys  and  Bowden  and  Thorn,  praying  that  the  trusts  of  the  inden- 
ture of  the  17th  September,  1834,  might  be  carried  into  execution ;  and  that 
Isabella  Jefferys  might  be  decreed  to  surrender  the  copyholds,  to  which  she 
had  been  admitted,  to  Bowden  and  Thorn,  as  trustees  of  that  indenture. 

By  the  will  of  Martha  Jefferys,  who  died  in  April,  1838,  all  her  interest 
under  the  settlement  became  vested  in  her  sister  Charlotte  Jefferys,  the  sor^ 
viving  plaintiff;  and  Isabella  Jefferys  having,  since  the  filing  of  the  bill,ma^ 
ried  one  Abraham  Peacocki  a  bill  of  revivor  and  supplement  was  filed  by  the 
surviving  plaintiff. 
The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 
Mr.  Stuart  and  Mr.  Koe,  for  the  plaintiffs,  contended  that  a  voluntary  set- 
tlement, although  void  against  a  subsequent  purchaser,  was  good  as 
[*140]    between  the  parties ;  *Pulvertoft  v.  Pulvertoft  Xa)  and  that  peistms 
claiming  under  the  will  of  tlie  settlor,  could  not  be  in  a  better  sitna- 
tion  than  the  settlor  himself.    They  cited  the  case  of  Ellis  v.  NimmoJih)  in 
which  the  specific  performance  of  a  contract  founded  on  meritorious  con- 
sideration merely  was  decreed ;  and  they  argued  that  in  the  j»esent  case  the 
transaction  did  not  rest  injierij  as  the  settlement  had  been  actually  execated. 
They  also  cited  Osgood  v.  SUrodef{c)  with  reference  to  the  benefit  reserved 
to  the  settlor  under  the  settlement. 

(a)  18  Vef.  84.  (b)  Lloyd  &  Gould,  Rep.  I.  Sagd.  333.  (e)  3  F.  Wo»  S4& 


CASES  IN  CHANCERY.  140 

1841. — Jefferys  v.  JeflTerys. 

Mr.  Girdlestone  and  Mr.  O.  Anderdon^  for  the  defendants  Peacock  and 
his  wife,  insisted  that  it  was  a  well  established  principle  that  the  court  would 
not  interfere  for  the  purpose  of  giving  effect  to  a  voluntary  settlement ;  and 
that  there  was  nothing  in  the  circumstances  of  the  present  case  to  take  it  out 
of  the  general  rule.  They  cited  Pulvertoft  v.  Pulvertoft^ija)  Portescue  v. 
Barneit^{b)  Hale  v.  Lambj{e)  Ward  v.  Audlandjji)  and  also  HoUoway  v. 
HeadingtonJie)  in  which  they  said  the  decision  in  EUia  v.  Nimmo  had  been 
qaestioned  :  they  also  referred  to  an  unreported  case  of  Dillon  v.  Coppin,{g) 
lately  decided  by  the  Lord  Chancellor,  which  was  understood  to  have,  in  ef- 
fect, overruled  Ellis  v.  Nimmo. 

Mr.  Wray  and  Mr.  S.  Miller  appeared  for  the  other  parties. 

Mr.  Shiartj  in  reply. 

*The  Lord  Chancellor  : — The  title  to  the  plaintiffs  to  the  free-  [*141J 
hold  is  complete;  and  they  may  have  a  decree  for  carrying  the  set- 
tlement into  effect  so  far  as  the  freeholds  are  concerned.  With  respect  to  the 
copyholds,  I  have  no  doubt  that  the  court  will  not  execute  a  voluntary  con- 
tract; and  my  impression  is,  that  the  principle  of  the  conrt  to  withhold  its 
assistance  from  a  volunteer  applies  equally,  whether  he  seeks  to  have  the  be- 
nefit of  a  contract,  a  covenant,  or  a  settlement.  As,  however,  the  decision 
in  Ellis  V.  Nimmo  is  entitled  to  the  highest  consideration,  I  will  not  dispose 
of  this  case  absolutely,  without  looking  at  a  former  case,(A)  in  which  I  had 
occasion  to  refer  to  that  decision.  Unless  I  alter  the  opinion  I  have  expresis- 
ed,  the  bill  must  be  dismissed  with  costs,  so  far  as  the  copyholds  are  con- 
cerned. 


Feb,  1. — On  this  day  his  lordship  said  hehad  looked  at  the  case  alluded 
to,  and  that  be  saw  no  reason  for  altering  the  opinion  he  had  before  express- 
ed^l] 

(c)  18  Ym.  84.  (h)  3  MylDo  6l  Keen,  36.  fe)  2  Eden,  292. 

(tf)  8  Sim.  571.  (e)  lb.  324. 

ig)  94tii  December,  1839.     Tfaie  eaae  will  be  reported  by  Means.  Mylne  dc  Craig.    [Since  re* 
ported  4  Myl.  d^  Cr.  647.] 
(k)  Dillon  ▼.  C&ppin,  mentioned  npra, 

[1]  That  there  ia  a  diitinction  between  an  executed*  and  an  executory  agreement  in  thia  re- 
ipect,  tbat  the  former,  although  roluntary,  may  raise  a  trust,  and  be  enforced  in  equity,  but  that 
tbs  latter  must  be  supported  by  a  consideration,  see  Bvnn  y.  Wiittkrop,  \  Jobna.  Ch.  Rep.  329  ; 
Me^k  Y.  KetiUwell,  I  Pbilllpa,  342  ;  S.  C.  1  Hare,  464 ;  Blakely  y.  Brady,  2  Dm  Sl  Waisb,  311 ; 
J>9ung§worth  Y.  Blair,  1  Keen,  73.5  ;  Colyear  y.  The  CountesM  of  Mulgrave,  2  Keen,  81 ;  Oodoal 
V.  We66,  id.  99  ;  Collinoon  y.  Patrick,  id.  ]23  ;  Hill  y.  Oomme,  1  BeaY.  540 ;  Davenport  y.  Biok- 
9ff,  S  To.  6l  Coll.  C.  C.  451  \  McFadden  v.  Jenkyno,  1  Hare,  462 ;  Fletcher  y.  FUither,  4  Haru, 
67;  J7ayw>T.  KtrohoWf  1  Sand.  Ch.  Rep.  253;  4  Myl.  6l  Cr.  672,  n.  (I). 
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[•142]  Mn  the  Matter  of  Marroit, 

and 
In  the  Matter  of  the  Act  11  G.  4,  and  1  W.  4,  c.  60. 

1841:  March  17. 

SemhU  :  The  expeuses  of  proceedings  nnder  the  11  G.  4,  &  I  W.  4,  d.  60,  s.  5,  for  the  pnrpoie  of 

obtaining  a  reconveyance  of  a  mortgaged  estate  from  a  mortgagee  of  unsound  niDd,  bot  n»l 

found  such  by  inquisition,  are  to  be  borne  by  the  mortgagor. 
After  an  oider,  made  on  petition^  has  been  drawn  up,  in  conformity  wHh  the  prayer  of  thepetitioDt 

the  court  will  not  allow  the  petition  and  the  order  to  be  amended,  bat  a  new  petition  mnit  be 

presented,  praying  that  the  order  may  be  varied. 

William  Thompson  mortgaged  an  estate  to  Ann  Marrow  in  fee,  for  se- 
curing 600/.  and  interest.  The  mortgage  became  absolute  in  the  year  1838. 
In  the  year  1840,  Thompson  having  become  bankrupt,  his  assignees  ga?e 
notice  to  the  solicitor  of  Ann  Marrow  that  the  mortgage  would  be  paid  off, 
and  they  entered  into  a  contract  with  the  purchaser  for  the  sale  of  the  estate 
to  him.  When,  however,  the  time  for  completing  the  purchase  arrived,  the 
purchaser  objected  to  taking  a  conveyance  from  Ann  Marrow,  on  the  ground 
that  she  was  then  an  inmate  of  a  lunatic  asylum.  No  commission  of  lunacy 
having  issued,  and  her  friends  having  declined  to  take  one  out,  the  assignees 
presented  a  petition,  under  the  fifth  section  of  the  above  mentioned  act  of 
parliament,  upon  which  the  usual  order  of  reference  was  made. 

The  master  having,  by  his  report,  certified,  amongst  other  things,  that  the 
sum  of  665/.  was  due  for  principal  and  interest  upon  the  mortgage,  and  that 
he  had  approved  of  William  Tristram  Keightley  as  a  proper  person  to  re- 
ceive that  sum,  and  to  reconvey  the  estate  in  the  place  of  Ann  Marrow,  the 
assignees  presented  another  petition  to  confirm  the  report ;  and,  upon  that 
petition,  the  Lord  Chancellor  made  an  order,  ex  parte,  by  which,  after  con- 
firming the  master's  report,  he  directed  that  the  petitioners  should  be  at  lib- 
erty to  deduct  from  the  sum  of  669L,  certified  by  the  master  to  be 
[*143]  due  for  principal  and  interest  on  *the  mortgage,  the  amount  of  the 
costs  and  expenses  thereinafter  directed  to  be  taxed;  and  that, on 
payment  of  the  mortgage  money  and  interest,  together  with  any  further  in- 
terest which  might  accrue  thereon,  William  Tristram  Keightley  should,  in 
the  place  of  Ann  Marrow,  being  of  unsound  mind,  reconvey  the  estate  to  the 
assignees,  freed  and  discharged  from  the  mortgage ;  and  his  lordship  refer- 
red  it  back  to  the  master  to  tax  the  reasonable  and  proper  costs  an^  expenses 
of  the  petitioners  incurred  in  and  about  the  order  of  reference,  and  the  pro- 
x^eedings  consequent  thereon,  and  in  or  about  that  application,  and  incident 
thereto  and  consequent  thereon,  except  the  costs  of  the  reconveyance,  which 
were  to  be  paid  by  the  petitioners. 

An  application  was  now  made  to  the  Lord  Chancellor,  on  behalf  of  Wil- 
liam Tristram  Keightley,  that  the  last  mentioned  order  might  be  varied,  by 
directing  that  the  costs  therein  ordered  to  be  deducted  from  the  money  due 
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on  the  mortgage  should  be  paid  by  the  assignees,  and  that  the  \rhole  of  what 
the  master  had  reported  to  i>e  due  apon  the  mortgage  should  be  paid  to 
Keightley,  for  the  benefit  of  the  lunatic. 

An  understanding,  with  respect  to  costs,  had  in  fact  existed  between  the 
solicitors  of  the  respective  parties,  but  had  been  overlooked  when  the  order 
was  obtained. 

llr.  Aff/lne,  in  support  of  the  application. — The  costs  in  question,  having 
been  occasioned  by  the  lunacy  of  the  mortgagee,  fall  within  the  general  rule 
applicable  to  the  costs  of  redemption,  viz.,  that  all  the  expenses  incident  to  a 
reconveyance  of  the  mortgaged  estate,  whether  arising  from  the  act 
of  God  or  (with  'certain  exceptions)  even  from  the  act  of  the  mortga-  [^144] 
gee  himself,  subsequently  to  the  mortgage  becoming  absolute,  are  to 
be  borne  by  the  mortgagor. 

It-has  b^n  supposed,  however,  that  Ex  parte  Richards{a)  has  introduced* 
a  different  rule,  with  respect  to  costs  in  cas^  of  this  description  ;  but  that  was 
an  application  under  the  4  G.  2,  c.  10,  where  a  commission  having  actually 
issued,  the  inquiry  was  only  whether  the  party  was  a  mortgagee  within  the 
meaning  of  the  act ;  the  expense  of  which  was  so  trifling,  that  it  was  proba- 
bly not  thought  worth  contesting.  Under  the  recent  act  of  I  W.  4,  c.  60,  the 
reference  is  much  more  extensive,  and  all  its  provisions  being  introduced  for 
the  benefit  of  the  mortgagor,  it  is  reasonable  that  he  should  bear  the  expen- 
ses incident  to  them. 

The  next  case  after  Ex  parte  Richards  is  that  of  Ex  parte  Pearsejljb) 
which  was  the  case  of  a  lunatic  trustee  in  whom  real  estate  had  been  vested 
to  secure  an  annuity.  The  assignees  of  the  grjmtor  of  the  annuity,  who  had 
become  bankrupt,  having  given  notice  of  their  intention  to  redeem  the  annni* 
ty,  a  petition  for  the  reference  under  the  4  G.  2,  c.  10,  was  presented  by  the 
assignees  and  tfie  grantee  jointly ;  and  the  question  appears  to  have  been 
exclusively  as  to  the  costs  of  the  committee,  which  the  court  ordered  to  be 
paid  by  the  assignees  and  the  grantee  in  equal  moieties ;  at  the  same  time, 
however,  declaring  the  general  rule  to  be,  that  the  costs  of  the  committee  of 
a  lunatic  trustee  conveying  under  the  statute  should  be  paid  by  the  cesttii 
que  trust.  So  that  the  court,  in  that  case,  seems  to  have  considered  the  luna- 
tic as  trustee  partly  for  the  grantor  and  partly  for  the  grantee  of  the 
annuity;  for  the  apportionment  *of  the  costs  between  them  could  [*145] 
not  have  been  on  the  ground  that  they  had  joined  in  the  petition, 
for  Ex  parte  Richards  shows  that,  as  regards  costs,  it  is  immaterial  by 
whom  the  petition  is  presented*  But  a  mortgagee  to  whom  money  has  been 
paid  or  offered  to  be  paid,  is,  from  that  time,  a  trustee  of  the  land  for 
the  mortgagor,  and  not,  in  any  jsense,  for  himself ;  and,  consequently,  there 
ought  to  be  no  distinction  as  to  costs  between  the  case  of  a  trustee  who  ib 
called  upon  by  his  cestui  que  trust  to  convey,  and  that  of  a  mortgagee  whom 

it  is  sotsght  to  redeem.    If,  in  the  one  case,  the  expense  of  putting  the  party  iu 

•  .  .  .  .  ,  • 

(a)  1  J.  &.  W.  264.  (b)  Tarn.  6l  Rom.  S35. 
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a  capacity  to  convey  is  to  be  borne  by  the  cestui  que  trusty  in  the  other  it 
ought  to  be  borne  by  the  mortgagor.  But  it  has  always  been  held  that  the 
costs  of  an  infant  trustee,  who  is  ordered  to  convey  under  the  stat,  7  Ann,  c. 
19,  are  to  be  borne  by  the  cestui  que  tt-ust ;  Ex  parte  Cant.{a)  And  the 
same  rule  has  been  applied  to  the  costs  of  a  lunatic  trustee,  under  the  stat.  4 
G.  2,  c.  10;  Be  Tuffnell^  cited  in  Ex  parte  Richards  ;{b)  and^oo  the  same 
principle,  in  Ex  parte  Tutin^{e)  Lord  BIdon  held  that  the  costs  of  a  com- 
mission of  lunacy  proposed  to  be  taken  out  by  the  cestui  que  trust  against  a 
lunatic  trustee,  preparatory  to  obtaining  an  order  for  him  to  convey  under 
the  4  G.  2,  c.  10,  were  to  be  borne  by  the  cestui  que  trusty  which  case  was 
strictly  analogous  to  an  application  for  the  reference  under  the  1  W.  4,  c.  60. 

Independently,  therefore,  of  contract,  there  appears  to  be  no  reason  why 
the  costs  and  expenses  of  putting  a  lunatic  mortgagee  in  a  capacity  to  recon- 
vey,  should  not,  according  to  the  general  rule  before  adverted  to,  be  borne  by 

the  mortgagor. 
[*146]  *In  the  present  ease,  however,  there  was  a  distinct  understandiog 
between  the  assignees  and  the  solicitor  of  the  lunatic,  that  in  con* 
sideration  of  the  friends  of  ihe  lunatic  lending  their  assistance  in  prosecuting 
the  inquiries  directed  by  the  reference,  the  whole  of  these  expenses  shoald  be 
defrayed  by  the  assignees. 

Mr.  Spence,  who  appeared  for  the  assignees,  having  admitted  that  there 
was  such  an  understanding, 

The  Lord  Chancellor  said,  that  if  that  was  the  case,  the  general  ques- 
tion did  not  arise ;  and  it  was,  therefore,  not  necessary  for  him  then  to  decide 
it.  His  lordship,  however,  observed,  that  he  had  great  difficulty  in  under- 
standing the  case  of  Ex  parte  Richards,  which,  when  compared  with  the 
other  cases  which  had  been  cited,  would  seem  to  make  a  difference  between 
the  case  where  the  lunatic  was  a  bare  trustee,  and  one  in  which  he  was  a 
mortgagee :  and  that  being  unable  to  see  any  solid  ground  for  such  a  distine- 
tion,  he  should  hesitate  to  follow  the  authority  of  that  case  whenever  an  op- 
portunity for  reconsidering  the  pint  should  occur.  His  lordship  also  ioti- 
mated,  that  the  order  of  the^oth  November,  ought  not  to  have  been  made 
ex  parte,  as  the  interests  of  the  lunatic  were  materially  affected  by  it. 


Mr.  Mylne  then  asked  for  leave  to  amend  the  order,  and  the  petition  on 
which  it  had  been  obtained,  in  the  manner  that  he  had  suggested ;  but  • 

The  Lord  Chancellor  said,  that  as  the  order  had  been  drawn  up,  it 
would  be  necessary  to  present  a  new  petition,  praying  for  a  variation  of  the 
order ;  and  his  lordship  directed  that  the  costs  of  that  application,  and  of  sach 
new  petition,  as  well  as  the  costs  of  the  other  proceedings,  should  be  paid  by 
Ihe  assignee8.[l] 

(«)  10  Vei.  554.  (i)  IJ.  &  W.  264.  (e)  3  V.  &  B.  149. 

[I]  Where  an  infant  trottee  ia  nqoired  to  traaifer  the  legal  title  nncler  an  order  of  the  Court  of 
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lo  the  Matter  of  Michael  Walker,  [*]47] 

and 
In  the  Matter  of  the  Act  II  G.  4,  and  I  W.  4,  c.  60. 

1841 :  Jcme  5. 

The  Kmunary  jorisdiction  giYen  to  tho  Lord  ChaQeellor  by  tho  11  G.  4,  dc  I  W.  4,  e.  60,  a.  5,  for 
the  eoBToyanee  or  transfer  of  property  Tested  ia  persons  as  trastees  or  mortgranrees  who  are  luna- 
tie,  but  not  found  roeli  by  iu4|iNsition,  does  not  apply  to  cases  in  which  the  fact  of  lanacy  is 
contested. 

A  TERM  of  1000  years  was  vested  in  Michael  Walker  and  another  person, 
by  way  of  mortgage,  for  securing  the  repayment  to  them  of  3001.  and  interest. 
Subsequently  to  the  date  of  the  mortgage,  Michael  Walker  was  afQicted  with 
paralysis,  by  which  his  faculties  were  so  much  impaired,  that  when  the  mort- 
gagor became  <lesirous  of  paying  off  the  debt,  it  was  apprehended  that  Michael 
Walker  was  incompetent,  by  reason  of  unsoundness  of  mind,  to  concur  in 
re-asstgning  the  term  and  giving  a  discharge  for  the  money.  A  petition  was, 
in  consequence,  presented  by  the  mortgagor  under  the  6th  section  of  the 
above  mentioned  act  of  parliament,  upon  which  the  usual  order  of  reference 
was  made.  The  inquiry,  before  the  master,  as  to  Michael  Walker's  alleged 
cmsouadness  of  mind,  was  contested  by  his  family  and  friends,  and  a  great 
deal  of  conflicting  evidence  was  adduced  upon  that  poiht;  the  result  of  which 
was,  that  the  master  found,  by  his  report,  that  Michael  Walker  was  not  a 
iuaatic  or  a  person  of  unsound  mind,  and  therefore  he  did  not  proceed  to 
make  the  other  inquiries  directed  by  the  order. 

It  appeared,  from  several  affidavits  referred  to  by  the  master's  report  that 
the  mortgagor,  his  solicitor,  and  medical  adviser,  had  been  refused  access  to 
Walker,  and  were  consequently  unable  to  give  any  evidence  of  his  state  of 
mind  from  their  personal  observation :  but  two  medical  witnesses  who  were 
produced  and  examined  viva  voce  before  the  master  on  the  part  of 
Walker,  'admitted,  upon  their  cross-examination,  that  his  mind  was  [*148] 
greatly  impaired,  that  he  had  almost  lost  the  power  of  speech,  and 
that  he  was  unable  to  write  or  to  transact  general  business.  One  of  those 
witnesses,  however,  stated  that  he  thought  Walker  would  be  able  to  under- 
stand a  mortgage  deed,  if  it  were  laid  before  him  and  explained  to  him ;  and 
upon  the  same  witness  being  asked  by  the  master  whether  Walker  was  in 
such  a  state  of  mind  as  to  justify  his  property  being  taken  from  him,  or  his 
person  being  put  imder  restraint,  he  answered,  that  he  did  not  think  that  he 
was.       I 

After  the  master  had  made  his  report  to  the  effect  above  mentioned,  a  peti- 
tion was  presented,  in  the  name  of  Michael  Walker,  praying  that  the  report 
might  be  confirmed,  and  that  the  mortgagor  might  be  ordered  to  pay  the 

Chancery,  the  etstui  qm  trust  most  pay  the  necessary  expenses  of  the  proceedings.    Sutphtn  t« 
PowUt,  9  Paige,  380.    See  the  next  case ;  3  Myl.  &  Cr.  640,  n.  1. 
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costs  of  the  petitioner  occasioned  by  the  order  of  reference,  and  also  his  costs 
of  that  application. 

A  cross  petition  Was  also  presented  by  the  mortgagor,  praying  that  the  re- 
port might  not  be  confirmed,  but  that  it  might  be  declared  that  Michael 
Walker  was  a  person  of  unsound  mind  and  incapable  by  reason  thereof  of 
managing  his  affairs  within  the  true  intent  and  meaning  of  the  statute;  or 
that  such  directions  as  the  court  should  think  fit  might  be  given,  for  the  par- 
pose  of  ascertaining  whether  he  was  such  lunatic  or  person  of  unsound  miud, 
and  that  it  might  be  referred  back  to  the  master  to  review  his  report,  and  to 
make  the  further  inquiries  directed  by  the  order  of  reference. 

Tbe  petition  and  cross  petition  now  came  on  to  be  heard  together. 

Mr,  Wigramhud  Mr.  Wratff  in  support  of  the  cross  petition,  sub- 
[*149]  mitted  that  the  evidence  already  adduced  ^before  the  master  vas 
sufficient  to  show  that  the  party  was  a  fit  subject  for  a  commission 
of  lunacy,  Ridgeway  v.  Darwint{a)  and  consequently  to  justify  an  exercise 
of  the  summary  jurisdiction  given  by  the  statute ;  but  that  if  his  lordship 
was  not  satisfied  upon  that  point,  they  had  no  doubt  of  being  able  to  produce 
still  more  conclusive  evidence,  provided  they  were  allowed  access  to  the 
party ;  and  they  suggested  that  his  lordship  should  intimate  his  intention  of 
declaring  him  to  be  of  unsound  mind,  unless  such  access  should  be  afforded ; 
for  that  otherwise  it  would  always  be  in  the  power  of  the  relations  of  a  per- 
son so  circumstanced,  to  render  the  provisions  of  this  enactment  inoperative, 
by  shutting  the  parties  out  from  the  means  of  proving  the  fact  upon  whicd 
the  summary  jurisdiction  was  founded. 

[Lord  Chancellor  : — 1  have  no  power  in  this  proceeding  to  give  yoa 
an  opportunity  of  seeing  the  party,  though  I  could  do  it  in  lunacy.} 

Mr.  Richards  and  Mr.  Simons  appeared  for  Michael  Walker  ;  but 

The  Lord  Chancellor,  without  hearing  them,  said : — It  never  coald 
have  been  intended  that  this  act  should  be  applied  in  a  contested  case.  It 
would  be  giving  me  a  very  extensive  jurisdiction:  for.  where  there  is  a  coa* 
troversy  as  to  the  fact  of  lunacy,  the  law  only  pronounces  a  party  lunatic  after 
an  investigation  of  the  matter  by  a  jury :  whereas  1  am  now  asked  to  inter- 
fere with  the  property  of  this  person,  by  a  summary  process,  upon  no  better 
evidence  than  that  of  conflicting  affidavits.[I]  In  such  a  case  as  this  the 
proper  course  would  have  been  to  file  a  bill.  What  I  might  have 
[*160]  done  if  the  *party  had  been  a  mere  bare  trustee,  and  if  his  unsound- 
ness of  mind  had  been  established  beyond  the  possibility  of  doubt,  it 
is  unnecessary  now  to  decide ;  because^  so  far  from  its  being  clear  that  this 
person  is  incompetent  to  deal  with  his  property,  it  seems  to  me  that  the  evi- 
dence, so  far  as  it  goes,  rather  negatives  that  proposition.    My  present  im-* 

(a)  8  Ves.  65. 

[IJ  The  court  wilt  make  no  order  tonehiii;  the  property  of  a  lunatic,  until  fonnd  each  by  inqai* 
■ition,  Ex  parte  Ridgway,  5  Ross.  152 ;  GilUfee  v.  Gillbee,  I  PhUh>,  131 ;  or,  $enhl€,  when  «!• 
ready  party  to  a  suit  in  chancery.    Ibid-  1S2,  n.  &. 
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pression,  howeveri  is^  that  even  if  the  fact  of  unsoundness  of  mind  were 
much  more  clearly  made  out  than  it  is  here,  it  would  not  be  a  proper  exer- 
cise of  my  discretion,  in  applying  the  powers  of  this  act  of  parliament,  to 
treat  a  person  as  incompetent  to  manage  his  affairs,  so  long  as  he  himself,  or 
his  family  for  him,  insist  that  he  is  competent ;  because  I  am  of  opinion,  that 
the  act  was  only  intended  to  enable  parties  entitled  to  the  benefit  of  a  legal 
estate  to  obtain  it  from  a  person  in  whom  it  is  vested,  and  who  is  admitted  to 
be  incompetent  to  convey  it,  and  not  to  involve  his  family  in  a  controversy, 
io  which  they  have  no  sort  of  interest,  as  to  whether  he  is  a  lunatic  or  not, 
merely  for  the  accommodation  of  third  persons.  The  master's  report  must 
therefore  be  confirmed. 


The  order  was,  that  the  master's  report  be  confirmed,  and  that  the  petition 
of  the  mortgagor  be  dismissed  with  costs ;  and  that  the  costs  of  Michael 
Walker,  of  and  occasioned  by  the  order  of  reference,  and  of  the  proceedings 
before  the  master  consequent  thereon,  and  the  report  incident  thereto,  and 
of  this  application,  and  the  petition  of  the  mortgagor  and  consequent  thereon, 
be  paid  by  the  mortgagor  to  the  solicitor  for  Michael  Walker ;  such  costs  to 
be  taxed  by  the  master  in  case  the  parties  should  differ  about  the  same. 


^Strickland  v.  Strickland.  [*151] 

184]  :  Itfarch  31. 

The  plaintiff  negleeted  to  obtain  an  order  Tor  a  commiision  to  examine  witnesses,  until  after  the 
expiration  of  three  weeks  from  the  time  of  filing  the  replteaUon»  when  he  obtained  an  order  for 
that  pnrpooe,  tx  parte :  Heldt  l>hAt  the  defendant's  proper  conne  was,  not  to  move  to  dismisB 
the  bill  for  want  of  prosecution,  but  to  rooye  to  dischax]^  the  order  for  a  commission. 

The  replication  in  this  cause  was  filed  on  the  27th  of  January,  1841  : 
after  which  no  further  step  was  taken  by  the  plaintiff  until  the  20th  of  Feb- 
.ruary,  when  he  served  asubpwna  to  rejoin,  and  obtained  an  ex  parte  order 
for  a  commission  to  examine  witnesses,  which  order,  however,  was  not 
served  until  the  23d  of  February.  At  the  next  seal,  the  defendant  moved, 
before  the  Master  of  the  Rolls,  to  dismiss  the  bill,  for  want  of  prosecution. 
The  motion  having  been  refused  by  the  Master  of  the  Rolls,  without  costs^ 
was  now  renewed,  by  way  of  appeal,  before  the  Lord  Chancellor ;  but  the 
plaintiff  had,  since  the  notice  of  the  appeal  motion  was  given,  obtained  from 
the  Master  of  the  Rolls  a  special  order,  discharging  the  order  of  the  20th  of 
-February,  and  giving  him  liberty  to  sue  out  a  commission  for  the  examina- 
tion of  witneS8es.[l] 

[1]  The  cue  before  the  Master  of  the  Rolls  is  reported,  4  Bear.  190. 
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Mr.  Wakefieldf  Mr.  Wigram,  and  Mr.  ShadtpeUf  in  support  of  the  motion. 

The  plaintiff,  by  obtaining  an  order  for  a  commissron,  bos  shown  that  be 
requires  a  commission,  and  consequently  that  the  case  is  within  the  17th  or- 
der :  and  as  he  has  made  default  in  one  of  the  requisitions  of  that  order,  by 
not  obtaining  and  serving  the  order  for  a  commission  within  three  weeks 
from  the  time  of  filing  the  replication,  the  defendant  is  entitled  to  have  the 
bill  dismissed,  unless  the  couit  shall  think  fit  to  make  a  special  order  to  the 
contrary ;  but  it  has  been  decided  that  the  court  will  not  make  such  special 
order  unless  either  the  plaintiff  can  show  some  special  ground  foria- 
[*162]  dulgence,  *  Whalley  v.  Pepper ^{a)  or  the  defendant  shall  appear  to 
have  been  dilatory  in  his  application  to  take  advantage  of  the  defiinit, 
Femes  v.  Hutchinson /^b)  Wahnsley  v.  Freude.{e)  White  v.  Smith,{d)  nei- 
ther of  which  circumst&nces  occurs  in  the  present  case. 

If  the  present  motion  shall  be  refused,  the  17th  order  will  become,  practi* 
cally,  a  dead  letter ;  because,  until  the  plaintiff  applies  for  a  commission,  the 
defendant  has  no  means  of  knowing  that  he  requires  one,  or,  consequently, 
that  the  case  is  within  that  order  :{e)  and  therefore,  if  the  plaintiff 's  obtaining 
and  serving  an  order  for  a  commission  after  the  expiration  of  the  three  weeks, 
shall  be  held  to  preclude  the  defendant  from  afterwatds  moving  to  dismiss 
the  bill  on  the  ground  of  the  plaintiff's  default  in  not  obtaining  and  serving 
the  order  within  the  prescribed  time,  it  will  be  impossible  for  the  defendant 
to  take  advantage  of  that  default  at  all. 
Mr.  Bethell  appeared  for  the  plaintiff;  but 

The  Lord  Chancellor  (without  hearing  him)  said : — The  case  of 
White  V.  Smithy  so  far  from  lending  any  support  to  this  motion,  assumes  a 
doctrine  in  direct  opposition  to  it.  The  complaint  there  was,  that  the  plain- 
tifi^  who  had  obtained  an  order  for  a  commission  after  the  expiration  of  the 
three  weeks,  was  not  prosecuting  it  in  the  manner  required  by  the  17th  or- 
der :  it  being  assumed  that  a  party  so  obtaining  a  commission  was  bound  to 
deal  with  it  as  subject  to  that  order.  Whereas,  the  argument  here  is,  that 
the  plaintiff  is  not  entitled  to  prosecute  his  commission  at  all,  and,  what  is 
more^  that  not  having  obtained  the  order  for  it  until  after  the  expi- 
[*163]  ration  *of  the  three  weeks,  he  has  made  himself  liable  to  have  bis 
bill  dismissed.  Where  is  it  said  that  if  a  party  does  not  obtain  an 
order  for  a  commission  within  three  weeks  after  filing  the  replication,  the  bill 
shall  be  dismissed  ?  When  the  plaintiff  had  allowed  the  three  weeks  to 
elupse,  without  serving  the  defendant  with  a  subpeena  to  rejoin,  and  after- 
wards obtained  an  order  for  a  commission,  the  defendant  had  a  right  to  dis- 
charge it :  but  instead  of  taking  any  ^ps  for  that  purpose,  he  acquiesces  in 
the  irregularity,  and  now  even  insists  on  that  order  as  a  groimd  for  the  pre- 
sent motion.    It  is  impossible,  however,  in  the  same  proceeding,  to  insist  on 

(a)  8  Sim.  903.  (h)  1  Runkdc  Myl.  93.  (e)  1  Bnm.  Sl  Mjt.  334. 

(d)  I  Keen,  381.  (<}  See  Smith  t.  OUvtr,  3  MyUe  &  Cnig,  165. 
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an  order,  for  one  purpose,  and  to  treat  it  as  a  nullity  for  another.  If  the  de- 
fendant thought  fit,  as  he  has  done,  to  submit  to  that  order,  ail  that  the  plain- 
tiff was  bound  to  do  was  to  deal  with  it  in  the  same  manner  as  if  it  had 
been  obtained  within  the  three  weeks.  If,  on  the  other  hand,  the  defendant 
chose  to  dispute  the  order,  he  ought  to  have  moved,  in  the  regular  way,  to 
discharge  it,  and  thenceforward  the  case  would  have  stood  upon  the  old  prac- 
tice, as  not  falling  within  the  17th  order.  But  in  neither  alternative  could 
tlie  defendant  have  been  in  a  situation  to  make  this  motion. 

Whether  what  has  been  done,  since  notice  of  this  motion  was  given,  has 
been  rightly  done,  and  whether  the  plaintiff  was  entitled  to  the  benefit  of  the 
new  order  for  a  commission,  which  he  is  said  to  have  obtained,  are  questions 
not  now  before  me.  I  only  decide,  that  an  order  for  a  commission  having 
been  obtained  after  the  expiration  of  the  three  weeks,  and  not  having  been 
discharged,  the  defendant  is  not  in  a  situation  to  move  to  dismiss  the  bill. 

Motion  refused  with  costs.[l] 


•Clark  and  others  v.  Cort.  [*134] 

1840:  December  9, 3. 

Where  there  are  cross  demands  between  two  parties  of  such  a  nature  that,  if  both  were  recorer- 

able  at  law,  they  would  be  the  subject  of  le^al  set-oflT,  then,  if  either  of  the  demands  is  matter 

of  equitable  jurisdiction,  the  set-off  will  be  enforced  In  equity. 

By  indentures  of  lease  and  release,  dated  the  18th  and  19th  of  August, 
1837,  and  made  between  Samuel  Groocock  of  the  one  part,  and  several  per- 
sons who  then  constituted  the  banking  firm  of  Mansfield^  Co.  of  the  other 
part,  certain  real  estates  were  conveyed  to  trustees,  upon  trust  to  sell,  and  to 
apply  the  proceeds,  after  discharging  several  prior  incumbrances,  in  payment 
of  what  was  then  due  or  might  thereafter  become  due  from  Groocock  upon 
his  banking  account,  to  the  persons  who,  for  the  time  being,  should  consti- 
tute the  firm  of  Mansfield  &  Co.,  or  carry  on  the  business  of  that  firm.  In 
the  month  of  July,  1839,  the  persons  then  representing  the  firm  having 
agreed  to  make  over  the  business  to  the  plaintifis,  executed  an  indenture,  by 
which  they  assigned  to  them  all  the  joint  property  and  effects  of  the  firm,  in- 
cluding a  considerable  balance  then  due  from  Groocock  upon  his  banking 
account,  together  with  the  benefit  of  the  indentures  of  the  18th  aud  19th  of 
August,  1837,  for  securing  such  balance. 

By  virtue  of  that  assignment,  the  plaintifis  entered  upon  the  business,  as 
successors  of  the  firm  of  Mansfield  &  Co.,  but  no  transaction  took  place  be- 
tween them  and  Groocock  subsequently  to  the  assignment,  in  continuation 

(l)  Mori$m  v.  MoriiOn,  4  Myl.  A  Cr.  215,  227.  Cowman  v.  Lovett,  10  Paige,  559.  1  Ruse. 
4  M.  24,  a.  1. 

13 


164  CASES  IN  CHANCERY. 

1840.— Clark  v.  Cort 

of  his  banking  account,  nor  did  it  appear  that  Groocock  ever  recognized  the 
plaintiffs  as  his  creditors,  or  that  he  received  any  actual  notice  of  the  assign- 
ment :  but  between  the  months  of  August  and  December,  1839,  he  was  em- 
ployed by  the  plaintiffs,  as  a  builder,  in  making  various  repairs  and 
[*156J  alterations  in  their  banking  *house,  in  respect  of  which  they  became 
indebted  to  him  in  a  considerable  sum  of  money. 

On  the  17th  of  December,  1839,  Groocock  became  bankrupt,  and  the  de- 
fendant Cort  and  three  others  of  the  defendants  having^  been  chosen  assignees 
of  his  estate  and  effects,  they  brought  an  action,  in  that  character,  against  the 
plaintiffs,  for  the  amount  due  from  the  latter  to  Groocock  as  above  mention- 
ed ;  whereupon  'the  bill  in  this  cause  was  filed  against  the  assignees  and  the 
surviving  partner  of  the  firm  of  Mansfield  &  Co.,  alleging,  that  since  the 
bankruptcy  of  Groocock,  the  plaintiffs  had  caused  all  the  premises  comprised 
in  the  indenture  of  the  19th  of  August,  1837,  to  be  sold,  and  had  received 
the  proceeds  of  the  sale ;  but  that  the  accounts  between  Groocock  or  bis  as- 
signees and  the  several  persons  having  mortgages  or  charges  upon  the  pre- 
mises prior  to  the  indenture  of  the  19th  of  August,  1837,  were  in  an  unsettled 
state,  and  that  the  plaintiffs  were  unable  to  ascertain  how  much  was  due  to 
such  several  persons  upon  their  respective  securities,  or  what  would  be  the 
amount  of  the  surplus  of  the  moneys  arising  from  the  sale  of  the  mortgaged 
premises,  applicable  to  the  discharge  of  the  balance  due  from  Groocock.  The 
bill,  however,  alleged,  and  it  was  admitted  by  the  answer  of  the  defendants, 
the  assignees,  that  after  duly  applying  the  proceeds  of  the  mortgaged  premises, 
there  would  remain  due  to  the  plaintiffs  from  Groocock  or  his  estate,  in  re- 
spect of  the  balance  of  his  banking  account,  a  sum  exceeding  the  amount  for 
which  the  action  was  brought.  The  defendants,  however,  said  that  they 
knew  not  what  was  the  precise  amount  due  from  Groocock's  estate  to  the 
plaintiffs  on  the  baaking  account 

The  bill  prayed  that  it  might  be  declared  that  the  amount  so  due 
[*166]  from  the  plaintiffs  to  the  estate  of  *Groocock  together  with  the  costs 
of  the  action,  ought  to  be  set  off,  pro  tanto^  against  the  amount  due 
from  Groocock  or  his  estate  on  the  balance  of  his  banking  account ;  and  it 
also  prayed  that  an  account  might  be  taken  of  what  was  due  from  Groocock 
to  the  plaintiffs  in  respect  of  such  balance,  aud  that  the  defendants,  the  as- 
signees, might  be  restrained  from  all  further  proceedings  in  the  action  ;  but 
it  did  not  pray  payment  or  satisfaction  of  what  should  be  found  due  upon 
taking  the  account. 

The  plaintiffs  having  obtained  the  common  injunction,  the  defendants,  the 
assignees,  put  in  their  answer,  and  moved,  before  the  Yice-Chancellor,  to  dis- 
solve the  injunction  :  and  his  honor  granted  the  motion.  The  plaintifis  now 
moved,  by  way  of  appeal,  before  the  Lord  Chancellor,  to  discharge  the  Vice- 
Chancellor's  order,  and  to  revive  the  injunction. 

Mr.  Knight  Bruce,  Mr,  Wigranf,  and  Mr.  James  Parker^  in  support  of 
the  appeal  motion. — The  Yice-Chancellor  dissolved  the  injunction  on  the 
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grouod  that  the  plaintiffs'  demand  was  founded,  not  upon  an  equitable  debt, 
bot  upon  an  assignment  of  a  legal  debt  But  we  submit  that  there  is  no  foun- 
dation for  such  a  distinction,  and  that  in  order  to  establish  a  right  of  equita- 
ble set-off,  it  is  sufficient  to  show,  as  is  done  here,  that  there  are  cross  de- 
mands between  the  parties,  which,  but  for  their  equitable  nature,  might  be 
setoff  at  law;  Whyie  v.  O^Brien,{a)  Wake  v.  Tinkler j{b)  Tucker  v. 
Tucker,{e) 

•Mr.  Stuart  and  Mr.  W.  T  S.  Daniel,  contra.— The  Vice-Chan-  [•157] 
Conor's  order  may  be  supported  upon  v^arious  grounds.  First,  there 
is  no  equity  in  the  bill,  independent  of  the  claim  of  set-off ;  for  the  assignee 
of  a  legal  debt  cannot  sue  for  it  in  this  court,  unless  the  assignor  refuse  to 
allow  the  action  to  be  brought  in  his  name ;  Hammond  v.  Messenger  ;{d) 
aiid  no  such  impediment  is  alleged  to  exist  in  this  case  ;  so  that  this  is  an 
attempt  to  obtain  the  beneiSit  of  a  set  off  in  equity,  upon  the  sole  ground  that 
it  cannot  be  obtained  at  law ;  a  ground  clearly  insufficient ;  Ex  parte  Flint.{e) 

Secondly,  the  debts  in  question  are  due  to  and  from  the  plaintiffs  in  differ- 
ent rights  ;  their  demand  against  the  bankrupt  being  claimed  by  them  in  their 
character  of  assignees  from  the  original  creditor ;  and  for  that  reason,  if  for 
DO  other,  these  demands  cannot  be  set  off  against  each  other;  Bishop  v, 
Churchi{g)  Medlicot  v.  Bowes,{h)  Oale  v.  LuttrelL{i)  In  addition  to  which, 
mutual  debts,  to  be  the  subject  of  set-off,  whether  at  law  or  in  equity,  must 
be  such  as  imply,  at  least,  mutuality  of  contract,  and  therefore  the  want  of 
notice  of  the  assignment  to  the  bankrupt  before  the  bankruptcy  is  no  less 
fatal  to  the  right  of  set-off  in  equity  than  it  would  be  at  law ;  Ex  parte 
S(mth.{k)  If,  however,  the  plaintiffs  are  really  entitled  to  the  benefit  of  set- 
off, they  might  have  obtained  it  in  the  bankruptcy,  which  is  the  appropriate 
jurisdiction  in  such  cases,  and  in  which  the  whole  of  the  relief,  which  is 
sought  by  this  bill,  might  have  been  administered  as  effectually  and  more 
expeditiously  than  it  can  be  in  this  court. 

*Mr.  Knight  Bruce,  in  reply. — The  cases  referred  to,  in  which  a  ['ISS] 
set-off  has  been  refused  on  the  ground  of  the  demands  being  due  in 
different  rights,  were  all  cases  in  which  the  effect  of  allowing  a  set-off  would 
have  been  to  pay  one  person's  debt  with  the  money  of  another,  and  therefore 
those  cases  have  no  application  to  the  present.  And  as  to  the  objection  that 
mutual  debts  are  not  the  subjects  of  set-off,  unless  they  imply  mutuality  of 
contract ;  the  answer  is*,  that  the  right  of  set-off  exists,  not  by  contract,  but 
by  operation  of  law,  arising  out  of  the  relation  of  debtor  and  creditor  subsist- 
ing on  both  sides  ;  and,  accordingly,  it  has  been  held,(Z)  that  when  a  person 
having  a  legal  demand  against  another,  gives  his  promissory  note  to  a  third 
party,  which,  by  negotiation  comes  to  the  hands  of  the  debtor,  the  one  debt 

(a)  1  S.  &  S.  551.  (6)  16  East,  36.  (e)  4  Barn.  &  Adol.  745, 

(<4  9  Sim.  327.  (<;  1  Swanst  30,  we  p.  33.  C^)  3  Atk.  691. 

{h)  1  Vea.  ten.  207.  *  (i)  1  Y.  &  J.  180.  {k)  3  Swanat.  393, 

{1}  See  Hankey  v.  Smithy  3  Term  Rep.  507,  note. 
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is  subject  to  be  set  off  against  the  other ;  and  yet,  so  far  as  regards  mutuality 
of  contract,  there  is  no  difference  between  such  a  case  as  that  and  the  present 
With  respect  to  the  jurisdiction,  the  plaintiffs  may  have  had  very  good 
reasons  for  not  wishing  to  proceed  under  the  bankruptcy.  They  may  have 
had  liens,  the  benefit  of  which  they  would  have  lost  by  so  doing.  Assuming, 
however,  that  the  jurisdiction  in  bankruptcy  would  have  answered  their  pur- 
pose equally  well,  that  would  form  no  objection  to  this  bill,  because  this 
court  has  an  inherent  jurisdiction  in  cases  of  set-off,  independent  of  the  sta- 
tutes.   Ex  parte  Siephens,{a)    And  the  books  abound  with  instances  in 

whieb  the  court  has  applied  that  jurisdiction  to  cases  falling  within 
[*169]    the  principle  of  the  statutes,  but  in  which  courts  of  law,  from  *their 

peculiar  doctrines  and  rules  of  procedure,  are  unable  to  administer 
such  relief.    RyaU  v.  Rowles^ijk)  Ranking  v.  Barnard,{c) 


Dec.  3 : — Thb  Lord  Chancellor. — The  deed  of  1837  provided  for  the 
p;ist  and  future  transactions  and  dealings  of  Groocock  and  Mansfield  &, 
Company ;  and  it  provided  that  it  should  enure,  as  a  security,  to  whomsoever 
should  carry  on  the  business  of  Mansfield  ic  Company,  for  the  payment  of 
all  moneys  due  in  respect  of  such  transactions.  The  plaintiffs  are  now  the 
persons  filling  that  situation  ;  they  are  therefore  not  merely  assignees  of  a 
legal  debt  without  the  privity  of  the  debtor,  but  they  are  assignees  of  the 
debt  for  whom  the  debtor  contracted  that  the  security  should  enure. 

The  property  has  been  sold,  and  the  amount  of  debt,  the  result  of  the 
transactions  and  dealings,  is  admitted  to  be  unascertained.  The  plaintiffs 
therefore  are,  as  assignees  of  this  debt,  and  by  contract,  entitled  to  what 
is  so  due,  and  to  the  application  of  the  proceeds*of  the  properly  in  part  pay- 
ment* 

The  case,  then,  is  not  that  of  a  mere  assignee  of  a  legal  debt  coming  into 
equity  to  have  the  benefit  of  a  set-off,  which  he  could  not  have  at  law.  It 
is,  therefore,  not  necessary  to  decide  what  the  court  would  do  in  such  a  case, 
though  the  decision  in  Williams  v.  Daoiajid)  goes  much  further  than  such 
a  case  would  require. 

If  the  security  had  been  more  than  sufficient  to  pay  the  debt,  no 

[*]60J    question  could  have  been  made,  but  that  the  'plaintiffs  would  have 

had  a  right  to  come  to  this  court  to  have  the  amount  ascertained,  and 

to  have  the  debt  liquidated  by  the  application  of  the  property  charged.   I'he 

jurisdiction  cannot  be  affected  by  the  amount  of  the  security. 

As  equity  recognizes  the  assignee  of  a  debt  as  the  creditor,  and  as  these 
demands,  if  both  were  recoverable  at  law,  would  be  the  subject  of  set-off;  so, 
if  equity  has  jurisdiction  of  the  subject  matter,  it  will  enforce  the  set-off. 

The  plaintiffs  had  a  demand  against  Groocock  before  he  became  bankrupt, 

(fl)  1 1  Ve§.  24 ;  ree  p.  27.  (6)  1  Vea.  sen.  374. 

(<?)  5  Madd.  32 ;  and  8C«  Jam€9  v.  Kynnier,  5  Vei.  108 ;  Bradley  v.  Millar,  1  Rote,  273. 

{d;  2  SimooH,  461. 
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in  respect  of  which  they  are  entitled  to  sue  in  this  court ;  they,  therefore,  in 
this  courty  are  entitled  to  set  oflf  the  legal  debt  which  they  owe  to  Groocock ; 
and  such  was  the  case  of  <y  Conner  v.  Spaight.{a)  The  relative  position  of 
of  the  parties  was  established  before  the  bankruptcy ;  that  event,  therefore, 
does  not  affect  the  question  ;  and,  for  the  reasons  I  have  given,  I  am  of  opi- 
nion that  the  plaintiffs  are  entitled  to  the  benefit  of  the  set-off  in  equity  to 
which,  if  they  had  been  the  original  creditors,  instead  of  the  assignees  of  the 
debt,  they  would  have  been  entitled  at  law.  The  injunction  must  be  con- 
tinued.^fr)[2] 


*Rawson  and  another  v.  Samuel.[1]  [*^^^] 

1839 :  F^braary  23,  37.    1840 :  November  19,  30.     1841 :  January  S3  ;  April  15. 

Where  croM  demands  exist  between  two  partien,  one  of  whom  is  proceeding  by  an  action  at  iaw, 
and  the  other  by  a  suit  in  equity  for  an  account  and  payment,  the  court  of  equity,  althongrh  it 
may  be  of  opinion  that  the  facts  of  the  case  entitle  the  plaintiff  in  equity  to  have  one  demand 
set  off  against  the  other,  will  not  give  that  relief,  unless  it  has  been  distinctly  prayed  by  the 
bill. 

Equitable  Mt*off  exists  in  cases  where  the  party  seeking  the  benefit  of  it  can  show  some  equitable 
ground  for  being  protected  against  his  adversary's  demand.  The  mere  existence  of  cross  de- 
mands is  not  sufficient.  Still  leas  will  the  court  interfere,  on  the  ground  of  equitable  set-off,  to 
prevent  a  party  from  recovering  a  sum  awarded  to  him  by  a  jury  as  damages  for  a  breach  of 
contract,  merely  becaase  there  is  an  unsettled  account  pending  between  him  and  the  party 
against  whom  the  action  is  brought,  although  the  subject  matter  of  the  account  consist  of  deal* 
iogs  and  transactions  arising  out  of  the  contract,  the  breach  of  which  is  the  subject  of  th« 
action. 

Priociple  upon  which  the  court  acts  in  advancing  causes. 

In  the  month  of  January,  1835,  an  agreement  was  entered  into  between 
the  plaintiffs,  who  carried  on  business  in  London,  under  the  firm  of  Rawson, 
Norton  d&  Co.,  and  the  defendant,  who  was  a  merchant  at  Glasgow,  the  de- 
tails of  which  were  matter  of  dispute  between  the  parties,  being  partly  ex- 
pressed in  a  written  memorandum,  and  partly  to  be  collected  from  certain 
previous  transactions  between  the  same  parties,  which  were  referred  to  in 
that  document.  The  outline,  however,  of  the  agreement,  upon  which  there 
ivas  no  dispute,  was,  that  the  defendant  should  make  consignments  of  goods, 
OD  his  own  account  and  risk,  to  certain  mercantile  houses  in  the  East  Indies, 
in  which  the  plaintiff  Rawson  was  interested  ;  and  that,  upon  the  shipment 
of  every  cargo  of  goods  which  he  should  so  consign,  he  should  be  at  liberty 
to  draw  bills  of  exchange,  at  six  or  twelve  months,  upon  the  plaintiffs,  for  the 
amount  of  his  charges  and  disbursements  in  respect  of  such  shipments,  in- 

(a)  1  Sch.  &  Lef.  305.  (b)  See  the  case  of  Rawson  v.  Samuel,  infra. 

[3j  Cherry  v.  Boulthee,  4  Myl.  &  Cr.  442.     Oay  v.  Oay,  10  Paige,  369.    2  Story's  Eq.  §  1436, 
1436  a.    I  Sim.  &  Stu.  551,  n.  1.    2  Sim.  463,  n.  1.    Post,  181,  n.  4. 
[11 S.  C.  bui  on  different  points,  9  Sim.  442  ;  4  Myl.  6c  Cr.  33a 
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eluding  a  commission  of  five  per  cent. ;  that  the  goods  should  be  sold  by  the 
foreign  houses,  according  to  their  own  discretion,  at  a  certain  rate  of  com- 
mission ;  and  that  the  proceeds  of  such  sales  should  be  remitted,  in  the  first 
instance,  to  the  plaintifls,  for  their  indemnity  against  the  amount  of  their  ac- 
ceptances. 
[*162]  *Iu  pursuance  of  that  agreement,  consignments  of  goods  to  a  very 
large  amount  were  made  by  the  defendant  to  the  foreign  houses  re- 
ferred to,  during  the  years  1S35  and  1836,  against  which  bills  of  exchange 
were,  from  time  to  time,  drawn  by  him  upon  the  plaintiffs.  All  the  bills  so 
drawn  which  were  presented  previously  to  the  month  of  January,  1837,  were 
duly  accepted ;  but  several  bills,  to  the  amount  of  upwards  of  20,000/.,  which 
bad  been  drawn  by  the  defendant  upon  the  plaintiffs  in  respect  of  certain 
shipments  made  by  him  in  and  subsequently  to  the  month  of  August,  1836, 
upon  being  presented  to  the  plaintifls  in  the  month  of  January,  1837,  for  ac> 
ceptance,  were  dishonored ;  and  thereupon  the  defendant  brought  an  action 
against  the  plaintifls  for  an  alleged  breach  of  the  agreement,  in  which  he  laid 
the  damages  at  30,000/. 

Upon  that  action  being  brought,  the  plaintifls  filed  the  bill  in  this  causCi  in 
which,  after  setting  forth  the  memorandum  of  agreement,  and  stating  the  pre- 
vious transactions  therein  referred  to,  they  alleged  that  it  was  one  of  the 
terms  of  the  agreement  that  the  goods  should  be  invoiced  at  their  actual  cost 
prices,  and  that  the  sums  for  which  the  bills  were  to  be  drawn  should  be  the 
amounts  of  such  invoices,  with  no  other  addition  than  the  actual  charges  of 
shipment  and  a  commission  of  five  per  cent. ;  and  that  it  was  also  part  of  the 
agreement  that  the  bills  should  be  renewed  by  the  defendant  in  case  the 
plaintifls  should  so  require ;  and  that  the  goods  to  be  shipped  by  the  defen- 
dant should,  upon  reaching  their  destination,  be  sold  forthwith  by  the  foreign 
houses,  and  that  the  proceeds  should  be  remitted  in  such  a  manner  as  that 
the  plaintiffs  might  never  be  obliged  to  come  under  any  actual  cash  advance 
upon  their  acceptances.  The  bill  then  alleged  that  the  bills  which 
[*163]  the  plaintiffs  had  accepted  under  the  ^agreement  had  been  so  accept- 
ed on  the  faith  and  assurance  that,  before  they  became  due,  the  re- 
turns from  the  sales  of  the  goods  against  which  they  were  respectively  drawn 
would  have  come  in ;  but  that,  in  consequence  of  the  defendant's  having 
fraudulently  charged  the  goods  in  the  invoices  above  their  actual  cost  prices, 
and  also  of  his  having,  by  various  means,  evaded  renewing  the  bills,  and  of 
his  having,  in  contravention  of  the  agreement,  sent  out  private  instructions 
to  the  foreign  houses,  by  which  the  sales  of  the  goods  had  been  delayed  until 
the  markets  had  fallen,  a  considerable  portion  of  the  goods  were,  in  the  month 
of  January,  1837,  still  unsold,  while  the  plaintifls  had,  at  the  same  time, 
come  under  large  cash  advances,  for  which  the  goods  so  remaining  unsold 
were  a  very  inadequate  security ;  and  that  it  was  under  these  circumstances 
that  they  had  refused  to  accept  the  additional  bills  which  were  then  present- 
ed to  them. 
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In  fact  the  bill  alleged  that  at  the  time  when  the  plaintiffs  refused  to  ac- 
cept the  bills  in  question,  they  were  under  an  actual  cash  advance  of  53,000/. 
and  upwards,  and  that  they  were  liable  upon  bills  which  they  had  previous- 
ly accepted,  and  which  were  then  running,  to  a  still  greater  amount ;  and 
that  the  total  amount  of  such  advances  and  liabilities  at  that  time  greatly  ex- 
ceeded the  value  of  the  goods  then  remaining  unsold,  including  the  shipments 
in  and  subsequent  to  the  month  of  August,  1837. 

The  bill  then  set  forth  the  substance  of  the  declaration  filed  in  the  action, 
and  of  the  pleas  which  the  plaintiffs  had  put  in  to  it,  two  of  which  it  stated 
to  be  to  the  following  effect : — first,  that  it  was  a  condition  of  the  agreement 
that  the  plaintiffs  should  not  be  required  to  accept  any  bills  while 
there  should  be  a  balance  due  *to  them  for  payments  made  on  ac-  f*164] 
count  of  former  acceptances,  after  giving  credit  for  all  returns;  and 
that  there  was  such  balance  still  due :  and  2dly,  that  the  defendant  had 
charged  the  invoices  of  the  shipments  above  the  market  price,  and  that  the 
plaintiffs  had  thus  given  credit,  and  were  in  advance  for  the  credit  so  given 
to  a  large  excess,  beyond  the  total  amount  for  which,  according  to  the  agree- 
ment, they  were  liable  to  have  given  credit  in  respect  of  such  shipments ; 
and  that  the  amount  so  overdrawn  exceeded  the  amount  for  which  the  bills 
in  question  were  drawn. 

The  bill  then  charged  that  the  defendant  had  in  fact,  before  the  month  of 
January,  1837,  in  divers  particulars  fraudulently  broken  the  agreement,  or 
failed  to  pesform  it  on  his  part ;  and  that  he  had  also,  by  divers  false  repre- 
sentations, prevailed  upon  the  plaintiffs  to  make  advances  to  him,  under  the 
agreement,  to  an  amount  considerably  beyond  the  value  of  the  goods  shipped 
by  him  ;  and  that  so  it  would  appear,  if  the  defendant  would  answer  and  set 
forth  the  several  matters  thereinafter  charged  and  inquired  after.  Then  fol- 
lowed a  long  series  of  special  charges  in  relation  to  the  actual  cost  prices  of 
the  goods  which  had  been  shipped,  and  to  the  pricies  at  which  they  had  been 
invoiced :  after  which  the  bill  proceeded  to  charge,  that  if  the  defendant 
would  set  forth  a  full  and  true  account  of  the  dealings  and  transactions  which 
had  taken  place  between  him  and  the  plaintiffs  under  the  agreement,  and  if 
an  account  thereof  were  taken  under  the  direction  of  the  court,  it  would  ap- 
pear that,  at  the  time  when  the  plaintiffs  refused  to  accept  the  bills  in  ques- 
tion, the  defendant  was  indebted  to  them,  in  respect  of  such  dealings  and 
transactions,  to  an  amount  greatly  exceeding  the  value  of  any  goods  which 
had  been  shipped  by  the  defendant,  and  the  proceeds  of  which  were 
then  coming  *to  the  plaintiffs ;  and  that  after  giving  credit  to  the  de-  [*165] 
fendant  for  all  sums  which  the  plaintiffs  had  received  since  their  re- 
fusal to  accept  those  bills,  there  still  remained  due  to  them  from  the  defen- 
dant a  very  large  sum :  and  the  bill  charged,  that  it  would  also  appear  from 
such  account,  if  so  taken,  that  the  plaintiffs  were  fully  justified  in  not  accept- 
ing the  bills. 

The  bill  then  charged|  that  the  defendant  was  residing  at  Glasgow,  out  of 
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the  jurisdiction  of  the  court,  and  that  he  had  become  so  much  embarrassed 
iu  his  circumstances  as  to  have  been  obliged  to  suspend  the  payment  of  his 
debts. 

The  prayer  of  the  bill  was,  that  an  account  might  be  taken  under  the  di- 
rection of  the  court  of  the  dealings  and  transactions  between  the  plaintiffis 
and  the  defendant ;  and  that  the  defendant  might  be  decreed  to  pay  to  the 
plaintiffs  what  might  appear  due  from  him  to  them,  they  being  willing  to 
pay  what,  if  any  thing,  should  appear  to  be  due  from  them  to  him  ;  and  that 
the  defendant  might  make  a  full  discovery  of  the  lAatters  inquired  after  by 
the  bill,  and  that  the  plaintiffs  might  have  the  benefit  of  such  discovery  at 
the  trial  of  the  action  :  and  that  the  defendant  might,  in  the  meant  iaie,  be 
restrained,  by  injunction,  from  proceeding  in  his  action,  and  from  coaimenc- 
ing  or  prosecuting  any  other  action  or  actions,  and  from  in  any  other  man- 
ner proceeding  at  law  against  the  plaintiff,  touching  the  matters  inqueation. 

The  defendant,  by  his  answer,  stated  what  he  understood  to  have  been 
the  true  intent  and  meaning  of  the  agreement,  both  with  reference  to  the 
prices  at  which  the  goods  were  to  be  invoiced,  and  to  the  renewal  of  the 
bills,  in  both  which  particulars  his  view  "of  the  agreement  differed 
[*166]  from  that  insisted  upon  by  the  bill ;  *and  he  denied  that  the  agree- 
ment, as  he  so  explained  and  understood  it,  had  been  broken  by  him 
in  either  of  those  particulars,  or  in  any  other  respect.  He  also  denied  hav- 
ing sent  out  any  instructions  to  the  foreign  houses  respecting  the  sales  of  the 
goods,  further  than  by  giving  them  a  general  caution  not  to  make  precipitate 
sales  in  an  unfavorable  state  of  the  market.  With  respect  to  the  accounts, 
the  defendant  stated,  that  he  had,  from  time  to  time,  since  the  month  of  Jan- 
uary, 1835,  received  from  the  plaintiffs  statements  purporting  to  be  accounts 
of  the  net  proceeds  of  the  remittances  from  the  foreign  houses ;  and  he  ad- 
mitted that  it  did  appear  from  their  statements  of  accounts  that  the  plaiutifib 
had,  in  and  previously  to  the  month  of  January,  1837,  come  under  an  actual 
cash  advance  of  53,000/.  and  upwards ;  but  he  said  that  those  statements  of 
accounts  had  not  been  vouched,  and  that  he  had  from  time  to  time  objected, 
and  did  still  object,  to  many  parts  of  them ;  and  that  if  such  objections  should 
be  allowed,  as  he  believed  they  ought  to  be,  the  amount  of  that  apparent  ad- 
vance would  be  greatly  reduced  ;  he  insisted,  however,  that  it  was  no  part  of 
the  agreement  that  the  plaintiffs  should  not  be  bound  to  accept  more  bills  so 
long  as  they  should  be  under  a  cash  advance  upon  previous  acceptances,  aod 
consequently  that  the  state  of  the  account  in  the  month  of  January,  1837, 
whatever  it  might  have  been,  could  not  relieve  the  plaintifis  from  their  obli- 
gation to  accept  the  bills  in  question :  accordingly,  he  said,  that  in  the  plea- 
dings at  law  no  issue  was  tendered  by  him  in  respect  of  the  balance  alleged 
to  have  been  due  to  the  plaintiffs  in  the  month  of  January,  1837,  but  that, 
for  the  purposes  of  that  action,  it  was  admitted  on  his  part,  that  a  balance 
was  due  from  him  to  the  plaintiffs  at  the  time  of  their  refusal  to  accept  those 
bills. 
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*The  defendant  then  stated  his  belief,  that  if  all  the  goods  shipped  [*167J 
by  him,  and  for  the  amount  of  which  the  plaintiffs  had  accepted 
bills,  were  realized,  and  the  proceeds  thereof  remitted,  and  if  the  accounts 
were  to  be  fairly  and  properly  taken,  such  remittances  would  be  found  more 
than  sufficient  to  cover  the  amount  of  the  plaintiffs'  advances.  He  then  ad- 
milted,  that  he  had  become  embarrassed  in  his  circumstances,  and  that  he 
had  been  obliged  to  suspend  the  payment  of  his  debts ;  but  he  stated,  that 
sach  embarrassment  was  wholly  occasioned  by  the  plaintifiis  having  refused 
to  accept  the  bills  in  question  according  to  their  agreement. 

Before  the  answer  was  put  in,  the  plaintiffs  obtained  the  common  injunc- 
tion, which  was  afterwards  extended  to  stay  trial.  Oh  the  coming  in  of  the 
answer,  the  defendant  moved,  before  the  Vice-chancellor,  to  dissolve  the  in- 
juDction  ;  upon  which  motion  his  honor  ordered  that  the  injunction  should 
be  dissolved  so  far  as  it  stayed  the  trial  of  the  action,  and  that  in  other  re- 
spects it  should  be  continued. 

Prom  that  order  both  parties  appealed  to  the  Lord  Chancellor :  the  plain- 
tiffs, by  a  motion  that  so  much  of  the  Yice-Chancellor's  order  as  directed 
that  the  injunction  should  be  dissolved  so  far  as  it  stayed  the  trial  might  be 
discharged ;  the  defendant,  by  a  motion  that  the  order,  so  far  as  it  stayed 
execution  in  the  action,  might  be  discharged,  and  that  the  plaintiffs  at  law 
might  be  at  liberty  to  sign  judgment,  and  issue  execution  in  the  action  in 
due  course. 

Feb.  23,  27. — The  two  appeal  motions  were  heard  together. 

Mr.  Wigram  and  Mr.  HuU^  who  appeared  for  the  defendant,  and 
began,  contended  that  the  plaintiffs  'having  obtained  all  the  discovery  [*168] 
that  was  material  to  their  defence  at  law,  there  was  no  longer  any 
leason  for  staying  the  trial  of  the  action,  and  that,  so  far,  the  Vice-Chancel- 
lor's order  was  right ;  but  they  said  that  the  i*est  of  his  honor's  order  had 
proceeded  upon  a  supposed  right  in  the  plaintiff  to  set  off  the  amount  of  da- 
mages which  would  be  recovered  in  the  action  against  the  balance  of  the  ac- 
count in  equity,  whereas  those  two  demands,  even  supposing  the  balance  to 
be  in  favor  of  the  plaintiffs,  which  was  not  admitted  to  be  the  case,  were  not 
so  connected  together  as  to  be  the  subjects  of  set-off;  and  that  even  if  they 
were,  the  bill  was  not  properly  framed  with  a  view  to  such  relief;  and,  there- 
fore, they  contended  that  the  injunction  ought  to  have  been  dissolved  alto- 
gether. 

Mr.  Knight  Bruce,  Mr.  Jacobs  and  Mr.  Blunt^  for  the  plaintiffs,  argued 
that  the  Vice-Chancellor's  order,  so  far  as  it  continued  the  injunction,  was 
right,  both  with  reference  to  the  frame  of  the  bill  and  to  the  merits  of  the 
case.  The  ailment  on  the  merits  was  repeated  in  greater  detail  on  a  sub- 
sequent motiou,  which  will  be  found,  in  its  place,  in  this  report.  With  re- 
spect to  the  rest  of  the  order,  they  referred  to  the  issues  tendered  by  the  two 
pleas  above  mentioned,  as  showing  that  the  fraudulent  practices  with  which 
the  defendant  was  charged  by  the  bill,  and  upon  which  the  plaintiffs  relied 
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for  their  defence  to  the  action,  were  inseparably  connected  with  the  subject 
matter  of  the  account ;  upon  which  ground  they  contended,  that  the  trial  of 
the  action  ought  to  be  postponed  until  the  account  should  have  been  taken. 
The  Lord  Chancellor  : — With  respect  to  that  part  of  the  Vice-chan- 
cellor's order  which  allows  the  action  to  proceed  to  trial,  I  am  clearly 
[*169J    *of  opiniou  that  it  was  right.    The  action  is  for  an  alleged  breach  of 
'  the  contract  by  the  defendants  at  law  in  refusing  to  accept  bills,  un- 

der circumstances,  as  to  which  it  is  a  question  in  the  action  whether  those 
circumstances  did  or  did  not  justify  the  refusal  to  accept  the  bills.  The  suit 
in  equity  is  for  the  purpose  of  having  the  account  taken  under  the  agree- 
ment, so  long  as  it  subsisted  between  the  parties ;  and  also  for  the  purpose 
of  obtaining  discovery  in  aid  of  the  plaintiffs'  defence  to  the  action.  The 
plaintiffs  were  undoubtedly  entitled  to  such  discovery;  and  so  long  as  that 
discovery  was  incomplete,  it  was  right  that  the  trial  should  be  stayed.  But 
now,*  instead  of  being  a  matter  of  discovery,  the  application  is,  that  the  trial 
of  the  action  may  be  postponed  until  the  account  itself  shall  have  been 
taken :  and  for  the  purpose  of  showing  that  there  is  some  equity  to  suspend 
the  trial,  two  of  the  pleas,  and  two  only,  have  been  referred  to.  The  first  is 
that  which  alleges  that  the  plaintiffs  were  not  bound  to  accept  bills  when  the 
balance  was  against  them,  and  that  there  was  such  balance  still  due.  Nov, 
upon  that  plea,  the  issue  denies  that  it  was  part  of  the  contract  that  the  lia- 
bility to  accept  should  be  limited  to  the  cases  in  which  the  balance  was  ia 
fuvor  of  the  plaintiffs.  It  is  quite  clear  that  the  account  has  nothing  to  do 
with  that.  The  next  plea  is  that  in  which  it  is  pleaded,  that  the  defendant 
charged  higher  prices  for  the  goods  than  he  ought  to  have  chai^[ed  under 
the  agreement ;  and  that,  by  so  doing,  he  obtained,  from  the  plaintiffs,  ac- 
ceptances for  a  larger  sum  than  by  the  contract  he  was  entitled  to  ask  for. 
If  that  be  proved,  and  be  an  answer  to  the  action,  it  must  be  so  indepen- 
dently of  the  result  of  the  account,  which  therefore  cannot  possibly  be  ma- 
terial to  the  trial  of  that  issue.  Then  why  is  this  court  to  interfere  with  the 
trial  of  the  action  ?  This  court  has  no  jurisdiction  over  the  subject 
[*170]  matter  of  the  action  :  it  cannot  try  the  Mamage  sustained  by  the 
breach  of  the  contract :  that  must,  at  some  time,  in  some  shape  or  other, 
become  the  subject  of  investigation  at  law ;  and  the  answer  being  sufficient, 
the  parties  have  now  got  all  the  discovery  they  can  get  from  their  oppo- 
nents :  the  discovery  is  now  complete.  Not  only,  therefore,  do  I  not  see  any 
reason  for  interfering  with  the  trial,  but  I  do  not  see  what  right  the  court  has 
to  interfere  with  it,  or  what  jurisdiction  it  has  to  prevent  a  party,  who  claims 
a  right  to  damages  for  a  breach  of  contract,  from  proceeding  to  establish  that 
claim  in  the  only  way  in  which  it  can  be  established,  namely,  by  an  investi- 
gation before  a  jury.[2] 
It  is  quite  a  different  question,  whether  the  coort  will  allow  the  defendant 

[9]  BBrn^rd  v.  WaUit,  ante,  85, 90. 
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in  the  event  t)f  his  succeeding  in  that  action,  to  receive  the  fruits  of  it ;  that  ^ 
is  to  say,  whether  it  will  not  interfere  for  the  purpose  of  preventing  him 
from  compelling  payment  of  the  damages,  if  any,  which  he  may  recover  in 
the  action,  while  he  leaves  unpaid  the  balance  which,  on  taking  the  account, 
shall  be  found  due  from  him  to  the  plaintiffs.  Upon  that  question,  however, 
I  do  not  feel  that,  in  the  present  state  of  this  record,  I  ought  to  express  any 
opinion  ;  because  it  would  be  administering  an  equity  between  the  parties, 
not  as  matter  of  account,  butas  matter  of  setoff,  between  the  balance  of  the 
account  coming  to  the  plaintiffs,  and  the  damages  which  may  be  recovered 
in  the  action  by  the  defendant.  If  such  an  equity  exists,  it  will  be  to  be  ad- 
ministered by  the  court  in  a  suit  containing,  at  least,  allegations  and  a  prayer 
adapted  to  such  relief.  Not  only,  however,  is  no  such  case  stated  or  alluded 
to  upon  this  record,  but  I  find  a  relief  prayed  for,  which  is  totally  inconsis- 
tent with  any  such  equity  being  administered  in  this  suit ;  for  the 
bill  prays,  that  an  account  may  be  'taken  of  the  dealings  and  trans-  [*171] 
actions  between  the  plaintiffs  and  the  defendant,  and  that  the  defend- 
ant may  be  decreed  to  pay  to  the  plaintiffs  what  shall  appear  to  be  due  to  them 
npon  taking  such  account,  the  plaintiffs  being  ready  and  willing  to  pay  what, 
if  any  thing,  shall  appear  to  be  due  from  them  to  the  defendant :  whereas  the 
relief  applicable  to  the  case  now  made  at  the  bar  would  be,  not  that  the  de- 
fendant mi^ht  pay  the  plaintiffs  the  balance,  but  that  the  balance  might  go 
and  be  applied  in  satisfaction  of  the  damages,  if  any,  which  the  defendant 
would  otherwise  be  entitled  to  receive. 

The  bill  then  goes  on  to  pray,  that  the  defendant  may  make  a  full  disco- 
very, and  that  the  plaintiffs  may  have  the  benefit  of  such  discovery  at  the 
trial  of  the  action ;  and  that  the  defendant  may,  in  the  meantime,  be  restrain- 
ed by  injunction  from  proceeding  in  his  said  action,  and  from  commencing 
or  proceeding  in  any  other  action,  and  from  in  any  other  manner  proceeding 
at  law  against  the  defendant.  That  is  the  ordinary  language  of  a  bill  of  dis- 
covery, and  is  not  the  form  of  a  proceeding  where  the  plaintiff  thinks  he  has 
established  a  case  which  is  not  to  be  disposed  of  by  an  action  at  law,  but  is 
to  form  a  matter  of  equitable  adjudication.  The  words  "in  the  meantime" 
are  clearly  to  be  referred  to  the  last  antecedent,  which  is,  that  the  defendant 
may  make  discovery,  and  that  the  plaintiffs  may  have  the  benefit  of  it  upon 
the  trial  of  the  action. 

Being,  therefore,  of  opinion,  as  I  have  already  said,  that  there  is  no  case 
made  for  restraining  the  trial  of  the  action,  and  there  being,  according  to  the 
view  I  take  of  the  bill,  no  injunction  prayed  against  the  execution,  the  in- 
junction must  be  dissolved  altogether ;  but  let  it  be  understood,  that 
80  far  as  it  restrains  execution,  1  'dissolve  it  entirely  on  the  frame  of'  [172] 
the  bill,  and  that  I  express  no  opinion  upon  the  merits. 


1840:  Nov.  19,  20. — The  bill  was  then  amended,  and  charges  were  intro- 
duced, (amongst  others,)  to  the  effect,  that,  both  at  the  time  when  the  bills  in 
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question  were  dishonoredi  and  at  the  time  when  the  action  was  commenoed, 
there  was  due  to  the  plaintiffs^  on  the  balance  of  thdr  accounts  with  the  de- 
fendant under  the  agreement,  a  sum  much  greater  than  the  amount  of  the 
bills  in  question,  and  also  much  greater  than  the  sura  of  30,000{.,  at  which 
the  damages  were  laid  in  the  action ;  and  that,  under  those  circumstaoces 
the  defendant  ought  to  be  restrained  from  proceeding  to  trial  in  the  action ; 
or,  at  all  events,  from  enforcing  payment  against  the  plaintiffs  of  the  amoont, 
if  any,  which  he  might  recover  in  sucli  action,  until  the  accounts  should  have 
been  taken ;  and  that  the  plaintiffs  ought  to  be  allowed  to  set  off  the  amount 
which,  on  the  balance  of  such  accounts,  might  be  found  due  to  them,  against 
any  sum  which  the  defendant  might  recover  in  such  action. 

The  prayer  of  the  bill,  as  amended,  was,  that  the  account  might  be  taken, 
as  before  prayed,  and  that,  in  the  meantime,  the  deCmdant  might  be  restrain- 
ed from  proceeding  to  trial,  or,  at  all  events,  to  execution  in  the  action ;  and 
tiiat  it  might  be  declared  that  the  plaintiffs  were  entitled  to  set  ofi^  against 
the  amount  which  might  be  recovered  by  the  defendant  in  the  action,  the 
amount  which,  upon  taking  the  account,  should  be  found  due  from  him  to 
the  plaintiffs ;  the  plaintiffs  being  willing  and  thereby  offering  to  pay  thfs  dif- 
ference, if  any,  which  there  might  be  between  the  amount  so  to  be 
[^173]  recovered  by  the  defendant  and  the  balance  which  should  be  *found 
due  to  the  plaintiffi  on  such  account,  in  case  such  balance  should 
fall  short  of  the  amount  so  to  be  recovered. 

On  the  coming  in  of  the  answer  to  the  amended  bill,  which  did  not  mate- 
rially diflbr  from  the  former  one,  the  Vice-Chancellor,  upon  the  motion  of  the 
plaintiffs,  granted  an  injunction  to  restrain  execution  in  the  action  until  the 
further  order  of  the  court. 

The  defendant  now  moved,  befoie  the  Lord  Chancellori  that  that  order 
might  be  discharged. 

Mr.  Wigram  and  Mr.  Hull^  for  the  defendant. — The  right  of  set-off  ex- 
ists only  between  demands  connected  together  in  their  nature  or  by  contract ; 
whereas  the  defendant's  right  to  damages  in  this  action  is  wholly  collateral 
to  the  account  which  is  sought  by  the  bill.  Besides  which,  the  injury  of 
which  the  defendant  complains  is  not  merely  that  his  bills  have  not  been  ac- 
cepted, but  that  they  have  not  been  accepted  at  the  time  when  they  ought  to 
have  been  accepted.  As  time  is  of  the  essence  of  the  injury,  so  it  must  be  of 
the  damages  which  are  to  be  assessed  by  the  jury ;  whereas  the  effect  of  the 
Yice-Chancellor's  order  is  to  say  that  if  a  jury  shall  find  that  3U,0(KU.,  paid 
now,  is  only  an  equivalent  for  the  damage  which  the  defendant  has  sustain- 
ed by  not  having  bills  accepted  a  year  ago,  this  court  will  alter  that  verdict 
by  postponing  the  payment  of  the  30,000/.  until  after  the  accounts  shall  have 
been  taken. 

Mr.  Knight  Bruce,  Mr.  Jacob,  and  Mr.  Blunt^  for  the  plaintiffs. — It  is 

not  correct  to  say  that  the  subject  matters  of  the  action  and  of  the 

[*174]    suit  are  collateral  to  each  other ;  *for  not  ouly  do  both  of  them  arise 
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out  of  the  same  transaction,  bnt  the  one  is  connected  with  and  depen- 
dent on  the  other,  inasmuch  as  the  propriety  or  impropriety  of  the  plain- 
tifi'  refasal  to  accept  the  bills,  and  consequently  the  amount  of  damages  to 
which  the  defendant  is  entitled,  supposing  a  breach  of  the  contract  to  have 
been  committed,  will  materially  depend  upon  the  state  of  the  account,  at  the 
time  when  such  refusal  took  place.  Nor  is  it  any  objection  to  the  claim  of 
set-off  in  equity,  that  one  of  the  demands  is  founded  in  tort,  and  the  other  in 
contract ;  because,  when  once  a  judgment  is  recovered,  in  an  action  for  da- 
mages, the  amount  of  such  damages  constitutes  a  mere  civil  demand,  al- 
though the  ground  of  the  judgment  was  a  tort.  Accordingly,  this  court, 
which  looks  to  the  substance  of  the  demands,  and  not  to  the  technical  dis- 
tinctions which  exist  in  courts  of  law  between  the  different  forms  of  action, 
has,  in  numerous  instances,  given  relief,  by  way  of  set*off,  between  the  dama- 
ges recovered  by  one  party  at  law,  and  a  debt  claimed  by  the  other  in  equity ; 
Beasley  v.  nArcy^{a)  Piggott  v.  WUliamsjlfi)  Lard  Cawdor  v.  LewiaJic) 
WUliaims  v.  Daii>%es.{d) 

In  this  case,  the  circumstance  of  the  defendant's. being  out  of  the  jurisdic- 
tion, whictf  is  not  denied  by  the  answer,  and  of  bis  insolvency,  which  is  ad- 
mitted, furnish  additional  reasons  why  the  court  should  afford  this  siiecies  of 
relief.  For,  if  the  defendant  be  allowed  to  recover  damages  in  the  action, 
and  the  result  of  the  account  turn  out  in  favor  of  the  plaintiffs,  the  court  will 
have  lost  the  power  of  doing  justice  between  the  parties.  Whereas,  if  the 
injunction  be  continued,  the  court  will  be  able  to  secure  the  amount 
of  damages,  if  *any  shall  be  recovered,  to  await  the  result  of  the  [*175] 
account. 

The  IjOrd  Chanckllor  intimated  to  the  defendant's  counsel,  that  it 
was  unnecessary  for  him  to  address  himself,  in  his  reply,  to  the  circumstan- 
ces of  the  defendant's  being  out  of  the  jurisdiction,  and  insolvent,  inasmuch 
as  those  circumstances  could  give  the  piaintifili  no  equity.fS] 

Mr.  Wigramy  in  reply. — After  what  your  lordship  has  said,  the  dry  ques- 
tion of  equitable  set-off  is  the  only  one  with  which  it  is  necessary  to  deal ; 
and  with  respect  to  that,  the  whole  of  the  argument  on  the  other  side  pro- 
ceeds upon  a  confusion  between  cases  of  set-off  and  cases  of  security  or  lien. 
All  the  authorities  which  have  been  cited,  except  that  of  Williams  v.  Da- 
vies,  are  of  the  latter  description.  In  Beasley  v.  UArtyy^  the  injury,  for 
which  damages  were  claimed  by  the  tenant,  was  an  injury  to  the  thing  out 
of  which  the  landlord's  rent  was  to  come ;  and,  as  the  injury  was  committed 
by  the  landlord  himself,  it  was  reasonable  that  the  amount  of  damages  for  it 

(a)  2  Seb.  dL  Let  403,  n.         (&)  6  Mad.  95.         (<;)  1  Y.  &  Coll.  427.  (J)  2  Sim.  461. 

[3]  The  mera  fact  of  th«  retideiice  of  a  party  abroad,  ia  not  a  ground  for  the  interference  of  the 
eonrt  to  enforce  a  set-off  against  him.  Murray  ▼.  Tolland,  3  Johns.  Ch.  Rep.  577,  578.  Whether 
iosolveocy  of  a  party  against  whom  a  set-off  is  claimed,  is  a  ground  for  the  exercise  of  the  joris- 
dicUon  of  the  court;  see  Oay  ▼.  Oay,  10  Paige,  376 ;  Simwn  t.  Hart,  14  Johns.  Rep.  63 ;  fi 
8tory*s  £q.  §  1436,  ji.  1 ;  Howe  ▼•  Shofpard,  9  Suinn.  415 ;  Oord$u  t.  Lewis,  id.  634. 
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should  be  deducted  from  the  amount  of  rent  which  he  was  enlitled  to  reco- 
ver. So  also  in  Piggott  v.  Williams^  the  subject  matter  of  the  solicitor's 
claim  being  compensation  for  his  professional  services,  it  was  right  that  the 
damages,  which  his  client  had  sustainec)  from  his  negligent  discharge  of 
those  services,  should  be  brought  into  the  account,  and  deducted  from  the 
amount  of  his  claim.  In  the  case  of  Lord  Cawdor  v.  Lewis^  the  plaintiff 
claimed  an  equitable  lien  upon  the  land  in  question,  and  consequently  upon 
the  mesne  profits  of  it,  which  were  the  subject  matter  of  the  defendant's  ac- 
tion. That,  therefore,  was  not  a  case  of  set-off,  properly  speaking, 
[*176]  but  of  lien.  With  respect  to  William  v.  Davies,  it  is  *one  of  those 
extreme  cases  which  answer  themselves :  for  if  that  decision  be  cor- 
rect, this  court  might  interfere  by  injunction  to  restrain  a  party  from  recover- 
ing damages  for  an  assault  or  any  other  personal  injury,  in  any  case,  in 
which  he  might  happen  to  be  indebted  to  the  other  party  on  the  balance  of 
an  account  In  the  present  case,  however,  there  is  not  even  an  admission 
that  the  balance  of  the  account  is  in  favor  of  the  plaintiffs  ;  on  the  contrary, 
the  defendant  states  his  belief  (which  is  all  that  can  be  expected  from  him, 
considering  that  his  only  means  of  information  are  in  the  hands  of  the 
plaintiffs)  that  if  the  accounts  were  properly  taken,  a  balance  would  be  com- 
ing to  himself. 


1841>:  Jan.  26. — ^The  Lord  Chancellor: — The  mercantile  arrange- 
ment between  the  plaintiffs  and  the  defendant,  which  has  led  to  the  existing 
litigation  both  at  law  and  equity  between  them,  was,  so  far  as  regards  the 
question  before  me,  shortly  this : — 

The  defendant  Samuel  was  to  send  out  goods  to  several  houses  in  distant 
ports  connected  with  the  plaintiffs'  house  in  this  country,  who  were  to  sell, 
and  remit  the  proceeds  to  the  plaintiffs,  and  they  were  to  accept  bills  to  be 
drawn  upon  them  by  the  defendant,  upon  the  shipments  taking  place.  The 
result  was,  that  the  plaintifiis  became  largely  in  advance,  the  bills  becoming 
due,  and  being  paid  by  them,  before  remittances  or  consignments  were  re- 
ceived from  abroad  to  meet  them.  The  plaintiffs  allege  that  this  arose,  in  a 
great  degree,  from  the  misconduct  of  the  defendant  in  drawing  bills  upon 
them  for  larger  sums  than  the  value  of  the  goods  shipped  justified,  and  in 
directing  the  houses  abroad  not  to  sell,  and  in  refusing  to  renew  the 
[*177]  bills:  but,  however  that  may  turn  out  in  the  progress  of  *the  cause, 
1  do  not  find  in  the  answer  any  admissions  which  can,  upon  this 
motion,  enable  the  plaintiffs  to  proceed  upon  the  ground  that  any  of  those  al- 
legations are  so  established  as  to  entitle  them  to  any  order  founded-  upon 
their  being  true :  but  it  is  admitted  that  there  is  a  complicated  account  to  be 
taken  between  the  plaintiffs  and  the  defendant,  upon  the  result  of  which, 
however,  the  defendant  says  he  believes  that  a  balance  will  be  found  due  to 
him. 

The  subject  of  the  action  at  law  is  the  refusal  of  the  plaintiffs  in  equity  to 
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accept  bills  drawn  by  the  defendant,  in  pursaance  of  the  agreement,  upon 
certain  shipments  made  to  the  houses  abroad.  The  Vice-Chancellor's  order 
permits  the  trial  of  this  action,  but  restrains  the  execution,  in  case  a  verdict 
should  be  found  for  the  plaintiffs  at  lav.  The  case,  therefore,  to  be  consid- 
ered, is  the  plaintiffs'  recovering  a  verdict ;  that  is  to  say,  the  case  of  the 
plaintiffs  in  equity  having  broken  their  contract,  and  improperly  refused  to 
accept  the  bills  ;  and  the  question  is,  whether  the  defendant  in  equity,  hav- 
ing obtained  a  verdict,  as  compensation  for  such  a  breach  of  contract  and 
coDsequential  injury,  ought  to  be  restrained  from  receiving  the  sum  so  award- 
ed to  him^  until  the  complicated  account  stated  in  the  bill  shall  have  been 
taken,  and  the  balance  ascertained.^  This  would  produce  the  most  obvious 
injustice,  if  the  balance  should  be  found  in  favor  of  the  plaintiff  at  law,  which 
he  has  sworn  he  believes  it  will ;  but  whatever  weight  may  be  attached  to 
this  statement  of  belief  as  to  the  probable  balance  of  a  bng  and  complicated 
account,  the  case  is  certainly  not  one  in  which  the  plaintiffs  in  equity  can 
ask  the  court  to  assume  that  the  balance  will  be  in  their  favor.  The  equity, 
therefore,  must  rest  upon  the  admitted  evidence  of  a  complicated  and  unset- 
tled account. 

*lt  was  said  that  the  subjects  of  the  suit  in  this  court,  and  of  the  [*178] 
action  at  law,  arise  out  of  the  same  contract ;  but  the  one  is  for  an 
account  of  transactions  under  the  contract,  and  the  other  for  damages  for  the 
breach  of  it.  The  object  and  subject  n^atters  are,  therefore,  totally  distinct ; 
and  the  fact  that  the  agreement  was  the  origin  of  both  does  not  form  any 
bond  of  union  for  the  purpose  of  supporting  an  injunction. 

The  question  then  comes  to  this:  Is  the  defendant,  in  a  suit  in  this  court 
for  an  account,  the  balance  of  which  I  will  suppose  to  be  uncertain,  to  be  re- 
strained from  taking  out  execution  in  an  action  for  damages  against  the  other 
party  to  the  account,  until  after  the  account  shall  have  been  taken,  and  it  shall 
thereby  have  been  ascertained  that  he  does  not  owe  to  the  defendant  at  law, 
upon  the  balance  of  the  account,  a  sum  equal  to  the  amount  of  the  damages? 
If  so,  it  cannot  be  upon  the  ground  of  set-off,  because  there  is  not  at  present 
any  balance  against  which  the  damages  can  be  set  off;  nor  can  it  be  because 
the  damages  are  involved  in  the  account,  for  certainly  they  can  form  no 
part  of  it. 

We  speak  familiarly  of  equitable  set-off,  as  distinguished  from  the  set-off  at 
law;  but  it  will  be  found  that  this  equitable  set-off  exists  in  cases  where  the 
party  seeking  the  benefit  of  it  can  show  some  equitable  ground  for  being 
protected  against  his  adversary's  demand.  The  mere  existence  of  cross  de- 
mands is  not  sufficient ;  WhUe  v.  O'Brien, -(a)  although  it  is  difficult  to  find 
any  other  ground  for  the  order  in  Williams  v.  Davie3,{b)  as  reported.  In 
the  present  case,  there  are  not  even  cross  demands,  as  it  cannot  be 
assumed  that  the  balance  of  the  account  will  be  found  to  *be  in  fa-    [*I79] 

(a)  1  S.  &  S.  551.  ih)  S  Sim.  461. 
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Yor  of  the  defendants  at  law.  Is  there,  then,  any  equity  in  preventing; 
a  party  who  has  recovered  damages  at  law  from  receiving  them,  because 
he  may  be  found  to  be  indebted,  upon  the  balance  of  an  unsettled  accoant,  to 
the  party  against  whom  the  damages  have  been  recovered  ?  Suppose  the 
balance  should  be  found  to  be  due  to  the  plaintiff  at  law,  what  compensation 
can  be  made  to  him  for  the  injury  he  must  have  sustained  by  the  delay  ? 
The  jury  assess  the  damages  as  the  compensation  due  at  the  time  of  their 
verdict.  Their  verdict  may  be  no  compensation  for  the  additional  injury 
which  the  delay  in  payment  may  occasion.  What  equity  have  the  piaintiib 
in  the  suit  for  an  account  lo  be  protected  against  the  damages  awarded  against 
them?  If  they  have  no  such  equity,  there  can  be  no  good  ground  for  the  in- 
junction. 

Several  cases  were  cited  in  support  of  the  injunction ;  but  in  every  one  of 
them,  except  WiUidms  v.  Davies,  it  will  be  found  that  the  equity  of  the  bill 
impeached  the  title  to  the  legal  demand!  In  Beasley  v.  iyArcy,{a)  the 
tenant  was  entitled  to  redeem  his  lease  upon  payment  of  the  rent  due ;  and 
in  ascertaining  the  amount  of  such  rent,  a  sum  was  deducted  which  wasdae 
to  the  tenant  from  the  landlord  for  damage  done  in  cutting  timber.  Both 
were  ascertained  sums,  and  the  equity  against  the  landlord  was  that  he  onght 
not  to  recover  possession  of  the  farm  for  non-payment  of  rent,  whilst  he  owed 
to  the  tenant  a  sum  for  damage  to  that  same  farm.  In  &  Connor  v.  Spaightj[b) 
the  rent  paid  formed  part  of  a  complicated  account ;  and  it  was  impossible, 
without  taking  the  account,  to  ascertain  what  sum  the  tenant  was 
[*180]  to  pay  to  redeem  his  lease.  In  Ex  parte  *SiephenSf{c)  the  term 
equitable  set-off  is  used ;  but  the  note  having  been  given  under  a  mis- 
representation, and  a  concealment  of  the  fact  that  the  party  to  whom  it  was 
given  was  at  the  time  largely  indebted  to  the  party  who  gave  it,  the  note  was 
ordered  to  be  delivered  up  as  paid.  In  Piggott  v.  WiUiams,{d)  the  com- 
plaint against  the  solicitor  for  negligence  went  directly  to  impeach  the  •«- 
mand  he  was  attempting  to  enforce.  In  Lord  Cawdor  t.  Letiris,{e)  the  pro- 
position is  too  largely  stated  in  the  marginal  note ;  for,  in  the  case,  the  aetion 
for  mesne  profits  was  brought  against  the  plaintiff,  who  was  held,  as  against 
the  defendant,  to  be,  in  equity,  entitled  to  the  land.  None  of  these  cases  fa^ 
nish  any  grounds  for  the  injunction  in  the  case  before  me. 

In  Preston  v.  Strutton,{g)  the  pendency  of  an  unsettled  partnership  ac- 
count, upon  which  the  balance  was  in  dispute,  was  held  to  be  no  ground  for 
an  injunction  to  restrain  execution  upon  a  judgment  which  had  been  obtain- 
ed upon  a  note  given  for  a  balance  upon  a  former  settlement. 

When  this  case  was  before  me,  in  1838,  as  reported  in  8  Law  Journal,  76, 
the  plaintiffs  had  not  had  all  the  discovery  they  required.  I  am  there  report- 
ed to  have  said  "  The  court  must  be  satisfied  how  the  evidence  stands,  as  ap- 
plicable to  the  points  stated  in  the  bill,  before  it  can  safely  dispose  of  the 

(a)  3  Sch.  &  Lef.  403,  n.  ,       (h)  \  Sch.  &  Uf.  305.  (c)  11  V«l  24. 

id)  6  Mad.  95.  W  1  Y.  &.  Coll.  427.  ig)  1  Anrtr.  SO. 
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question  whether  the  action  shall  proceed ;  all  of  which  will  be  open  to  the 
court  when  it  is  satisfied  that  the  plaintiffs  have  had  the  opportunity  of  in 
vestigation  which  they  ask.    If  they  find  nothing,  to  bear  on  the  issue,  the 
result  will  be  accordingly."    It  never  occurred  to  me,  that  if  the 
plaintiffs  *were  not  able,  from  admissions  in  the  answer,  or  from    [*181] 
documents  produced  by  the  defendant,  to  establish,  for  the  purpose 
of  the  injunction,  the  case  made  by  the  bill,  they  could  sustain  it  by  the  mere 
feet  of  the  pendency  of  (he  account.    The  case,  however,  is  now  reduced  to 
that,  and  that  will  not,  1  think,  justify  the  order  appealed  from ;  which  must, 
therefore,  be  discharged,  and  the  motion  for  the  injunction  refused  with 
costs.[4] 

AprU  15. — Several  commissions  having  been  sent  abroad  for  the  examina 
tionof  witnesses,  whose  depositions  were  to  be  used  at  the  trial  of  the  action, 
the  plaintiffs  moved,  before  tlie  Tice-Chancellor,  that  this  cause,  which  had 
been  previotjsly  set  down  for  hearing,  might  be  advanced,  and  appointed  to 
be  heard  on  an  early  day*  His  honor  refused  the  motion,  with  costs.  The 
plaintiff  now  moved,  by  way  of  appeal,  before  the  Lord  Chancellor,  that  the 
order  of  the  Vice-Chancellor  might  be  discharged  or  varied  ;  and  that  the 
cause  might  be  advanced,  and  appointed  to  be  heard  before  the  Lord  Chan*' 
cellor,  or  the  Tice-Chancellor,  on  an  early  day. 

Mr.  Knight  Bruce  and  Mr.  Bluntj  in  support  of  the  motion  said,  that  in 
order  to  give  time  for  the  return  of  the  commissions  from  abroad,  the  trial 
would  necessarily^have  to  be  postponed  until  the  month  of  February,  1S42| 
and,  that  if  the  cause  were  now  brought  speedily  to  a  hearing,  it  was  hoped 
that  the  account  might  be  taken  in  the  master's  office,  and  the  cause  heard 

m 

[4]  *'  The  mere  eiwtence  of  cron  demands,  doee  not  of  neceinty  pve  a  right  of  equitable  aet-oflT) 
aod  certainly  the  merr  pendency  of  an  account,  out  of  which  a  croei  demand  may  anae,  will  not 
eonfer  such  a  right  I  had  occasion,  when  at  the  bar,  to  give  great  attention  to  the  question  of 
equitable  set-off,  in  the  case  of  Rawton  ▼.  Samuel;  and  the  judgment  of  Lord  Cdttenham  to  thai 
case,  on  appeal,  will  be  found  fully  to  justify  the  ophiion  which  I  now  express.  It  was  there  de« 
cided,  ibat  in  the  ease  of  cross  demands  arising  out  of  transactions  not  necessarily  connected  with 
each  other,  a  court  of  equity  is  bound  to  look  into  all  the  circumstances  of  the  case,  and  see  whether 
an  equity  is  made  out  for  blending  the  two  matters  together,  at  the  expense  of  possible  delay  in 
concluding  one  of  those  matters."  Wigram,  V.  C.  Dodd  v.  Lydall,  1  Hare,  337.  In  a  subsequent 
case,  the  Vice-CbanceHor  urges  the  same  principle.  He  says :  **  Can  a  debtor  withhold  payment 
of  a  debt,  which  by  law  and  in  honor  he  ought  to  have  paid  long  since,  merely  by  saying  his  cre- 
ditors' securities  for  another  unconnected  debt,  will  be  found,  upon  accounts  being  taken,  to  exceed 
the  amount  of  that  other  debt  ?  I  know  of  no  such  equity."  Chrdon  v.  Pym,  3  Hare,  233.  So,  in 
Dade  v.  Irwin*»  JBx'r,  3  How.  383, 390,  Story,  J.  delivering  the  opinion  of  the  Supreme  Court  of  the 
United  States,  said :  "  Now  it  is  clear,  that  courts  of  equity  do  not  act  upon  the  subject  of  set-off 
in  respect  to  distinct  and  unconnected  debts,  unless  some  other  peculiar  equity  has  intervened,  call- 
ing for  relief;  as  for  example,  in  eases  where  there  has  been  a  mutual  credit  given  by  each  upon 
the  footing  of  the  debt  of  the  other,  so  that  a  just  presumption  arises,  that  the  one  is  understood  by 
the  parties  to  go  in  liquidation  or  set-off  of  the  other."  See  further,  OUtrk  t.  Cort,  ante,  154  ;  /r- 
9ing  V.  De  Kay,  10  Paige.  319  ^  Oay  v.  Oay,  id.  369 ;  Httrlb^t  r,  Tim  Pacific  Itu.  Co,,  2  Somn. 
471 ;  Qwdon  ▼.  Leww,  id.  628, 633 ;  Jonet  t.  Momtp,  3  Haroi  568  \  2  Story's  Eq.  §  1436. 
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on  further  directions  before  the  action  conld  be  disposed  of:  by  which  means 
if  the  balance  should  turn  out  to  be  in  favor  of  the  plaintiffs,  and  the  defendant 
shoald  recover  a  verdict  against  theni|  they  would  be  in  a  situation 
[*182]    to  set  off  one  judgment  debt  against  another.    *They  also  observed, 
that  as  the  decree  would  be  a  *  simple  decree  for  an  account,  which 
would  be  almost  of  course,  the  hearing  would  occupy  but  a  very  short 
time,  and  they  insisted  that  they  were  the  more  entitled  to  the  indulgence  of 
the  court,  from  the  circumstance  of  their  having  to  contend  with  a  party  who 
was  availing  himself  of  the  courts  of  this  country  while. he  continued  to  re- 
side out  of  the  jurisdiction. 
Mr.  Wigramj  contra. 

The  Lord  Chancellor  (aHer  observing  that  he  should  be  very  unwill- 
ing to  interfere  with  the  YiceChancellor's  control  over  his  own  paper,) said 
that  it  could  not  be  assumed,  upon  an  application  of  this  kind,  that  a  cause 
would  occupy  but  a  short  time  in  hearing ;  and  that,  although  any  objections 
Which  the  defendant  might  personally  make  to  the  application,  were  entitled 
to  very  little  attention,  yet  that  it  was  due  to  the  other  suitors  of  the  court 
whose  causes  were  also  waiting  to  be  heard,  that  no  suit  should  be  allowed  a 
precedence,  unless  upon  some  special  reason  being  shown  why  justice  could 
not  otherwise  be  effectually  administered  in  it,  and  that  a  strong  case  would 
therefore  be  required,  to  justify  a  departure  from  the  ordinary  course.  Now, 
in  the  present  instance,  it  did  not  appear  likely  that  any  advantage  would  be 
gained  by  advancing  the  cause,  even  supposing  that  the  plaintiffs  were,  upon 
the  merits,  entitled  to  ask  for  such  a  privilege ;  for  considering  that  the  ac- 
counts relisited  to  transactions  in  distant  parts  of  the  world,  it  was  extremely 
improbable  that  the  master's  report  could  be  obtained  before  the  month  of 
February  in  the  next  year,  when  it  was  said  the  trial  was  to  take  place. 
But,  independently  of  that  circumstance,  this  did  not  appear  to  be  a  case  in 
which  justice  at  all  required  that  the  cause  should  be  taken  out  of 
[•183]  its  turn.  For  if  the  •plaintifls  were  right,  they  would  have  a  ver- 
dict in  their  favor;  and  then  they  would  have  no  interest  in  advan- 
cing  the  cause :  on  the  other  hand,  if  they  were  wrong,  they  were  asking  the 
court  to  depart  from  its  ordinary  course  in  order  to  protect  them  from  the  con- 
sequences of  their  breach  of  duty.  They  were  therefore  coming  to  ask  this 
indulgence  in  a  case  in  which  they  could  not  require  it,  unless  they  should 
turn  out  to  have  done  that  for  which  they  were  liable  to  damages  in  an  action 
at  law.    The  motion  must  be  refused  with  costs. 
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Caldecott  V.  Caldecott. 

1841:  Februarys. 

Id  order  to  enable  the  court  to  adjudicate  opon  the  right  to  a  residae  of  penonal  eatate  aa  be* 
tween  the  next  of  kin,  aa  a  claaa,  and  a  party  claiming  under  a  will,  it  is  not  necesBary  that  all 
the  next  of  kin  ahoold  be  preaeut,  provided  the  cooit  be  aatiafied  that  lome  of  ihem  are  parties 
to  the  xecord. 

The  testator,  by  his  will,  gav^  the  residue  of  his  personal  estate  to  his  ex- 
ecutors, upon  certain  trusts,  which  were  so  expressed  as  to  raise  a  question 
whether  the  plaintiff,  who  was  a  nephew  of  the  testator,  was  entitled  to  have 
the  residue  laid  out  in  land,  to  be  settled  to  the  same  uses  as  an  estate  of 
which  he  was  tenant  for  life  under  the  will,  or  whether  the  trusts  which  were 
so  declared  were  void  for  uncertainty. 

The  suit  was  instituted  for  the  purpose  of  taking  the  judgment  of  the 
court  upon  that  question  ;  the  executors  admitting  that  there  was  a  clear  re- 
sidue in  their  hands  amounting  to  about  30,000/. 

The  defendants  to  the  bill  were  the  testator's  widow  and  his  heir  at  law, 
who  were,  together  with  the  plaintiff,  also  the  executors  of  the  will,  the  first 
tenant  in  tail,  in  remainder,  of  the  estate  of  which  the  plaintiff  was 
^tenant  for  life,  and  several  persons  whom  the  bill  represented,  and  [*184] 
all  the  answers  admitted,  to  be  the  nephews  and  nieces  of  the  testa- 
tor, and  to  be,  together  with  the  plaintiff  and  the  defendant,  the  heir  at  law, 
his  only  next  of  kin.    No  evidence  was  taken  in  the  cause. 

On  the  opening  of  the  case  at  the  hearing,  Mr.  Wigramf  who  appeared  for 
the  widow  and  executrix,  suggested  that  there  had  been  no  inquiry  as  to  the 
next  of  kin,  and  submitted  whether  the  question  of  title  to  the  residue  could 
be  properly  dispussed  until  it  had  been  regularly  ascertained  whether  the 
next  of  kin  were  before  the  court. 

The  Lord  Chancellor  overruled  the  objection ;  saying  that,  as  the 
question  was  between  the  next  of  kin,  as  a  class,  and  another  party,  it  was 
enongh  that  some  of  the  next  of  kin  were  present.  If  the  object  had  been 
to  distribute  the  fund,  it  would  have  been  necessary  that  all  should  be 
present 


The  cause  then  proceeded,  and  the  Lord  Chancellor  made  a  decree  in  favor 
of  the  plaintiff's  claim, 

Mr.  Jacobf  Mr.  Wigrami  Mr.  Richards^  Mr.  Bethellj  Mr.  Girdlestone^ 
Mr.  Hodgson^  Mr.  James  Parker y  Mr.  Lloyd^  Mr.  Bird^  and  Mr.  Martin- 

dale,  appeared  for  the  different  parties.[l] 

m  The  accuracy  of  the  above  report  of  the  case  of  Caldecott  v.  Caldecott,  hai  been  questioned, 
la  Hawkint  ▼.  Uawkiru,  1  Hare.  543,  545,  Wigrain,  V.  C.  said :  *<  The  practice  of  Lord  Cotteo- 
iiun  was  directly  the  reTerae  of  that  which  he  is  represented  as  having  sanctioned  in  that  case  ; 
tnd  indeed  a  contrary  rale  is  expressed  by  the  same  learned  jadgt,  in  Shuttleworth  v.  Howarth, 
[iHitt  230.]    I  have  caused  reference  to  be  made  to  the  minute  book  of  the  Registrar  with  regard 
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[•ISo]  *Jew  V.  Wood  and  others. 

1841:  March  27,  31. 

Where  one  of  the  defendants  to  a  bill  of  interpleader  instnts  that  the  effvet  of  some  act  of  tbe 
plaintiff  is  to  deprive  him,  against  that  defendant,  of  the  right  which  he  would  otherwise  have 
to  treat  the  case  as  one  of  interpleader,  the  court  will  not,  on  that  account,  refoae  an  iojuoction, 
unless  it  be  satisfied  either  that  the  act  relied  on  has  the  effect  which  the  defendant  attributes 
to  it,  or  at  least  that  the  question,  whether  it  has  that  effect  or  not,  is  a  real  and  substantial 
question  to  be  tried. 

And  therefore,  where  a  tenant  filed  a  bill  of  interpleader  against  two  sets  of  persons  who  clutmed 
to  be  respectively  devisees  and  co-heirs  of  his  original  landlord,  an  injunction  was  granted  to  stay 
proceedings  at  law  by  one  of  tbe  parties  for  the  recovery  of  rent,  on  payment,  of  the  rent  due, 
into  court,  although  it  appeared  that  the  plantiff  had,  by  a  memorandum  in  writing*  acknow- 
ledged the  title  of  that  party,  and  paid  rent  to  him  for  nearly  two  years  after  the  original  land- 
lord's  death,  such  acknowledgment  and  payment  appearing  to  have  been  made  in  ignorance  of 
bis  title  being  disputed. 

The  plaintiff  in  this  cause  was  the  tenant  of  a  house  and  printing  office  at 
Gloucester,  formerly  the  property  of  James  Wood  deceased,  under  whom  the 
plaintiff  had  held  the  house,  at  a  yearly  rent,  for  several  years  previous  to  his 
death.  James  Wood  died  in  the  month  of  April,  1836,  leaving  real  and  per- 
sonal estates  to  a  very  large  amount.  Shortly  after  his  death,  two  testamen- 
tary  papers  were  set  up  as  containing  his  last  will ;  by  the  first  of  which  he  ap- 
pointed his  friends,  Sir  Matthew  Wood,  Bart.,  John  Chadborn,  Jacob  Osborn, 
and  John  S.  Surman,  to  be  his  executors ;  and  by  the  second,  which  bore 
date  two  days  after  the  first,  and  was  attested  by  three  witnesses,  he  declared 
his  wish  that  his  executors  should  have  all  his  property  which  he  might  not 
dispose  of,  and  that  all  his  estates,  real  and  personal,  should  go  amongst 
them  and  their  heirs,  in  equal  proportions,  subject  to  his  debts  and  to  any 
legacies  which  he  might  thereafter  bequeath. 

to  Caldeeott  v.  Caldteott ;  and  the  note  made  by  the  Registrar  does  not  eorrespond  with  the  report. 
[See  infra.]  It  appears  to  have  been  stated,  at  the  hearing,  that  all  the  parties  who  claimed  to  be  in- 
terested were  in  truth  before  the  court ;  and  the  attention  of  Lord  Cottenham  might  not  hate 
been  attracted  to  the  circumstance,  that  the  presence  of  the  next  of  kin  was  not  shown  by  evi- 
dence. From  my  own  recollection  of  the  case,  I  know^t  was  represented  as  of  great  importance 
to  the  parties,  that  the  opinion  of  the  court  should  be  speedily  obtained, — ^the  departure  of  the 
plaintiff  for  India  depending  npon  the  decision.  The  cause  was  certainly  heard«  and  the  bill  db- 
missed  as  against  the  next  of  kin ;  but  I  am  satisfied  that  the  report  does  not  accurately  represent 
the  judgment  of  the  court  upon  this  point :  it  b  possible  that  the  admissions  in  that  case  might  have 
been  treated  at  the  bar  as  evidence  that  the  neit  of  kin  were  parties ;  but  Lord  Cottenham  couM 
not  have  said,  that  their  rights  might  be  adjudicated  upon  in  their  absence.."  **  By  the  minute 
book/'  above  referred  to, "  it  appeared  that  Caldeeott  v.  Caldeeott  came  on  for  hearing  before 
the  Lord  Chancellor,  Dee.  18th,  1840 :  the  following  is  an  extract  from  the  Registrar's  note  of  the 
cause  on  that  day.  <  Lord  Chancellor : — The  plaintiffs  may  amend  their  bill  snd  bring  all  tbe  pro- 
per parties  before  the  court,*  &c.  The  cause  came  on  again  Febry.  5th,  1641,  when  the  Regit* 
trar  notices,  that  Mr.  J.  Parker,  with  Mr.  Richards,  for  the  plaintiffs  stated — '  All  parties  who 
claim  as  next  of  kin  are  now  before  the  court.*  The  cause  was  heard  and  the  decree  made,  Feb. 
6th,  1841."  Ibid.  n.  c.  See  Gaekell  v.  Holmes,  3  B^re,  44S  ;  Say  v.  Creed,  id.  457 -,  SkwHle- 
toorth  V.  Hoicarth,  4  Myl.  Sl  Cr.  495  ;  S.  C.  Post,  228,  230 ;  Harvey  v.  Harvey,  4  Beav.  250  ; 
liovry  v.  Fulton,  9.  Sim.  114 ;  Richardoon  v.  Larpent,  2  Yo.  Sl  Coll:  C  C.  507. 
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A  suit  having  been  instituted  in  the  Ecclesiastical  Court,  in  which  the  va- 
lidity of  those  papers,  as  regarded  the  personal  estate,  was  called  in  question, 
thateonrC  pronounced  its  judgment  on  the  20th  of  February,  1839,^ 
by  which  it  refused  probate  of  the  first  paper.  *From  that  judgment,  [*186] 
however,  the  persons  n^med  as  executors  appealed  to  the  Privy 
Council.  Id  the  meantime,  the  plaintiff  had  made  several  .payments  of  rent 
to  them,  as  devisees  of  James  Wood,  the  last  of  such  payments  being  made 
on  the  3d  of  February,  1838,  in  satisfaction  of  the  rent  due  on  the  29th  of 
September,  pjeceding. 

On  the  30th  of  March,  1839,  the  plaintiff  received  a  written  notice  purport- 
ing to  be  given  on  behalf  of  certain  persons  who  claimed  to  be  co-heirs  of 
James  Wood,  and  requiring  him  to  pay  his  rent  in  future  to  them.    That 
notice  was  followed,^  few  days  afterwards,  by  a  counter  notice  from  the  four 
persons  above  named,  requiring  him  to  pay  his  rent  as  before  to  them.    Un- 
der those  circumstances,  the  plaintiff  paid  no  more  rent  to  any  one ;  and  on 
the  15th  of  June,  Sir  Matthew  Wood  and  Jacob  Osborn  caused  distresses  to 
he  levied  on  the  premises  for  their  respective  one-fourth  shares  of  the  rent 
then  in  arrear.    On  the  9th  of  December,  1840,  the  plaintiff  declared  in  ac- 
tions of  replevin  against  those  two  parties  and  their  respective  bailiffs  ;  and 
the  defendants  in  those'  actions  having  respectively  avowed  and  made  cogni- 
zance, the  plaintiff  pleaded  non  tenuii,  upon  which  pleas  issue  was  joined. 
On  the  3d  of  February,  1841,  the  defendants  in  those  actions  gave  the  plain- 
tiff notice  of  trial  for  the  ensuing  Gloucester  assizes,  and,  on  the  9th  of  March, 
following,  the  bill  in  this  cause  was  filed  against  Sir  Matthew  Wood,  Jacob 
Osborn,  John  Surman,  and  the  devisees  of  John  Chadborn,  who  was  then 
dead,  and  also  against  the  several  persons  who  had  claimed  to  be  the  co- 
heirs of  James  Wood,  with  the  husbands  of  three  of  them  who  were  married 
women,  alleging  that,  shortly  after  the  death  of  James  Wood,  Sir  Matthew 
Wood,  Osborn,  Surman,  and  Chadborn,  called  a  meeting  of  his  ten- 
nnts  *which  was  attended  by  the  plaintiff  amongst  others,  and  at  which    [*187] 
they  represented  that  James  Wood  had  made  a  will  by  which  he  had 
devised  all  his  real  estates  to  them,  and  appointed  them  his  executors ;  that, 
upon  the  faith  of  that  representation,  the  plaintiff  paid  to  them  the  rent  then 
due  for  the  house  and  printing  office,  and  also  signed  a  memorandum,  the 
exact  purport  of  which  he  was  unable  to  set  forth,  inasmuch  as  it  had  ever 
since  remained  in  their  possession,  but  which  was  alleged  to  be  an  acknow- 
ledgment of  their  title  to  the  premises,  as  devisees  of  James  Wood,  and  that 
his  subsequent  payment  of  rent  to  those  persons  had  been  made  upon  the 
faith  of  the  same  representation,  no  other  person  having  made  any  claim 
upon  him,  in  respect  of  the  rent,, previously  to  the  notice  of  the  30th  of 
March,  1839.    The  bill  then  alleged,  that  the  co-heirs  also  threatened  to  take 
proceedings  against  the  plaintiff  for  the  rent  in  arrear;  and  it  prayed  that  the 
derendants  might  be  decreed  to  interplead  together,  and  that  it  might  be  as- 
certained, in  such  manner  as  the  court  should  direct,  to  whom  the  rent  of  the 
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hoase  and  printiqg  office  belonged  and  oaght  to  be  paid,  and  that  the  plain- 
tiff might  be  at  liberty  to  pay  into  court  the  sum  of  84/.,  being  the  rent  which 
had  accrued  since  the  29th  of  September,  1837,  and  the  rent  which  should 
thereafter  become  due,  which  he  thereby  offered  to  do,  for  the  benefit  of  such 
of  the  defendants  as  should  appear  to  be  entitled  to  it,  and  that,  upon  such 
payment,  the  defifddants  Sir  M.  Wood  and  Jacob  Osborn  might  be  restrain- 
ed,  by  injunction,^rom  further  proceedings  in  thfr  actions  of  replwin ;  and 
that  all  the  other  defendants  might,  in  lik^  manner,  be  restrained  from  levy- 
ing any  distress,  and  from  commencing  or  prosecuting  any  action  or  other 
proceedings  at  law  against  the  plaintiff,  in  order  to  compel  payment  of  the 
rent  whieh  had  accrued  due  for  the  premises  since  the  29th  of  Se|> 
[*18S]  temb^i  1837,  or  of  *the  rent  which  should  thereafter  accrue  due  in 
respect  thereof. 

The  bill  was  accompanied  by  the  usual  affidavit,  oenying  collusion  be- 
tween the  plaintiff  and  the  defendants,  or  any  of  them. 

Sir  Matthew  Wood,  by  his  answer,  set  forth  the  memorandum  referred  to 
by  the  bill,  and  which  was  in  fact  an  entry  in  a  book  belonging  to  Jacob 
Osbom,  which  entry  was  signed  by  the  plaintiff,  and  purported  to  be  a  settle- 
ment of  account  between'him  and  Sir  M.  Wood,  Osborn,  Surman,  and  Chad- 
born,  on  the  23d  of  May,  1836,  for  the  rent  due  from  the  plaintiff  on  Lady- 
day  preceding.  Sir  Matthew  Wood  then  stated  his  belief  that  the  plaintiff 
did  give  credit  to  the  representations  made  at  the  meeting,  and  that  no  claim 
or  demand  of  rent  had,  previously  to  that  occasion,  been  made  upon  him  by 
any  other  person.  He  then  stated  that  he  did  not  know  whether  the  notice 
of  the  30th  of  March  was  the  first  intimation  the  plaintiff  received,  that  any 
person  other  than  himself  and  his  co-devisees  laid  claim  to  the  premises;  but 
he  said  he  believed  that  the  plaintiff  was  aware  of  the  pendency  of  the  snit 
in  the  Ecclesiastical  Court  before  he  made  his  last  payment  of  rent,  that  suit 
having  been  conunenced  in  the  month  of  June,  1836. 

Before  the  answer  was  put  in,  the  plaintiff  had  obtained  an  ex  parte  in- 
junction, in  the  terms  of  the  prayer  of  the  bill,  upon  payment  into  court  of 
the  amount  of  rent  claimed. 

The  defendant.  Sir  M.  Wood,  after  putting  in  his  answer,  moved,  before 
the  Master  of  the  Rolls,  to  dissolve  the  injunction,  but  his  lordship 
[•189]    refused  the  'motion,  and  it  was  now  renewed,  by  way  of  appeal,  be- 
fore the  Lord  Chancellor.[l] 

Mr.  Turner  and  Mr.  Walker^  in  support  of  the  motion.— A  plaintiff,  in  a 
bill  of  interpleader,  is  bound  to  show  that  there  is  no  question  between  him- 
eelf  and  either  of  the  defendants,  collateral  to  that  upon  which  he  calls  upon 
them  to  interplead ;  Crawshay  v.  Thornton.{a)  The  general  principle  will 
not  now  be  disputed  ;  but  it  will  be  said 'that  the  plaintiff,  having  originally 
taken  possession  under  James  Wood,  continued,  after  his  death,  to  be  tenant 


(a)  3  Mylne  &  Crai;,  1. 

[1]  The  caw  before  the  Marter  of  the  Rolls  is  reported  3  Beay.  579. 
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to  bia  heirs,  and  thai  he  has  never  been  tenant  to  the  parties  claiming  undec 
his  trill.  He  has,  however,  paid  rent  for  two  yearjsi  to  those  parties,  and  it  is 
not  suggested  that  he  has  done  so  in  consequence  of  any  wilful  misrepresen- 
bition  or  concealment  on  their  part :  on:lhe  contrary,  he  appears  to  have  per- 
sisted in  paying'his  rent  to  them,  after  his  must  have  kdown  that  their  title 
was  disputed.  That  circumstance  alone  distinguishes  this  case  from  those 
cases  aft  law  which  will  be  cited  on  the  other  side :  but  even  if  those  cases 
were  not  so  distinguishable,  their  authority  is  considerabl-y.  shaken  by  the 
case  of  Hall  v.  Butler,{a)  which  is  the  latest  decision  on.  this  subject,  and 
which,  if  it  has  not  restored  the  old  rule,  that  a  tenant  cannot,  under  any  oir- 
eumstances,  be  allowed  to  dispute  the  title. of  the  person  whom  he  has  once 
recognised  as  his  li^ndlovd,  is  suflScient,  at  lee^t,  to  show  that  the  point  is  one 
which  admits  of  very  nice  distinctions,  and  on  which  th^  law  is  fiir  from 
beincr  accurately  defined.  At  all  events,  it  is  not  so  clear  that  what  has 
taken  place  between  the  plaintiff  and  the  partiesclaiming  under  the  will,  has 
not  created  a  new  tenancy,  as  to  justify  this  court  in  depriving  the 
defendant,  who  makes  this  motion,  of  the  'oppoTtunity  of  discussing  [*190] 
that  question  before  the  tribunal  to  which  it  properly  belongs :  Pwoia 
T.  SmUh.{h) 

Vlt.Wigram  and  Mr.  Chapman  Barbw,  contra. — The  aiigument  on  the 
other  side  proceeds  upon  a  misapprehension  of  the  doctrine  laid  down  in 
Crawahay  v.  ThonUon.  It  was  never  meant  to  be  decided  in  that  case,  that 
because  a  stakeholder  has  acknowledged  the  title  of  a  person  by  letter  or 
otherwise,  he  is  estopped  from  requiring  that  person  to  interplead  with  a  third 
party.  The  facts  of  that  case  were  simply  these — ^that  the  fljcm  of  which  the 
plaintiff  was  a  member  having  receired  a  deposit  of  some  iron  from  Raikesi 
had,  by  his  directions,  written  a  letter  to  Thornton,  Informing  him  that  they 
held  the  iron  at  his  dis|)08al :  after  which'  a  paratnootit  claim  to  the  iron  was 
set  up  by  Daniloff.  Now  the  grolind  of  the  decision  was,  not  merely  that  a 
letter  had  been  written  by  Crawshay  to  Thornton  acknowledging  his  title, 
but  that  that  letter  had  given  to  Thornton  the  same  rights  as  against  Craw- 
shay which  Raikes  had  before,  and  consequently,  that  inasmuch  as  Crawshay 
could  not  have  made  Raikes,  from  whom  he  originally  received  the  iron,  in- 
terplead with  Daniloff,  so  neither  could  he  make  Thornton.  It  cannot,  how* 
ever,  be  doubted,  that  Crawshay  might,  notwithstanding  the  letter,  have  re- 
quired Thornton  to  interplead  with  Raikes.  And  if  so,  neither  the'  case  of 
Crawshay  v.  Thornton^  nor  that  of  Hall  v.  Buller^  which  turned 'Upon  the 
same  principle,  can  fuhiish  any  authority  against- the  order  now  appealed 
from.  It  is  true  that  the*  dealings  between  the  stakeholder  and  one  of  the 
claimants  may  be  of  such  a  nature  as  to  create  rights  and  IiabilitieB  between 
them,  which  no  litigation  between  those  claimants  alone  could'  de- 
termine, and  cases  might,  perhaps,  be  ^put,  in  which  a  cqurt  of  [*191] 
equity  would  hesitate  to  decide  upon  the  effect  of  such  dealings,  upon 

(a)  10  ildoL  &  Ellis,  304.  .  (ft)  6  B.  At  Aid.  850. 
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H  motion  for  an  injunction,  or  upon  a  demurrer  to  a  bill  of  interpleader;  but 
it  does  not  therefore  follow,  that  the  mere  fact  of  the  stakeholder  having  dealt 
with,  or  written  to,  a  party  gives  that  party  a  right  to  say  that  he  will  have 
the  opinion  of  a  court  of  law  as  to  the  legal  effect  of  what  had  been  done  or 
written.  Your  lordship  has  lately  decided  the  contrary  in  the  case  of  Stuart 
v.  Welehf{a)  which  shows  that  there  is '  no  such  invariable  rule  on  the  sul>> 
ject,  and  that  this  court  will  not  withhold  its  interposition  in  such  a  case, 
provided  it  can  see  clearly,  from  the  facts  before  it,  what  the  opinion  of  a 
court  of  law  would  be. 

in  the  present  case,  the  legal  effect  of  what  is  alleged  to  have  taken  place 
between  the  plaintiff  and  the  defendants  claiming  under  the  will,  can  admit 
of  no  question ;  because  it  has  been  established,  by  a  long  series  of  decisions 
at  law,  that  although  a  tenant  cannot  be  allowed  to  dispute  the  title  of  the 
party  from  whom  he  has  received  possession,  yet  that  mere  attornment  b7  a 
tenant,  already  in  possession  of  land,  to  another,  on  the  supposition  of  his 
being  the  owner,  is  not  sufficient  to  create  a  tenancy  between  them,  or  con- 
sequently to  preclude  the  party  so  attorning  from  afterwards  putting  the 
other  to  the  proof  of  his  title,  if  an  adverse  claimant  should  appear ;  Rogers 
V.  Pitcher^{b)  Penner  v.  Duplocky{c)  Chregory  v.  Doidge^{d)  Hopcraft  t. 
KeyBy{e)  Doe  dem,  Plevin  v.  Br<non.{g) 

'  The  consequence  is,  that  the  only  issue  to  be  tried  in  'this  action  is  an  is- 
sue of  devisavU  vel  non,  with  which  the  plaintiff  has  no  concern, 
[*192]    and  which,  he  has  therefore  a  *right  to  insist,  shall  be  tried  between 
the  parties  really  interested  in  the  question. 

Mr.  Thirner  in  reply. 

• 

March  31. — The  Lord  Chancellor  : — This  is  a  bill  of  interpleader, 
filed  by  a  jterson  who  is  a  tenant  of  part  of  the  lands  belonging  to  the  late 
Mr.  James  Wood,  against  certain  persons  who  claim  under  the  alleged  will 
of  Mr.  Wood,  and  others  who  claim  as  heirs  at  law.  The  question  in  con- 
test between  the  co-defendants  being,  whether  there  was  a  good  testamentary 
disposition  of  the  property  of  the  late  Mr.  James  Wood,  it  would  be  quite  a 
regular  case  for  a  bill,  of  interpleader,  if  it  were  not  for  certain  special  cir- 
cumstances which  are  stated  to  have  taken  place  between  the  tenants  of  the 
property  and  those  who  claim  to  be  devisees. 

Sir  Matthew  Wood,  the  party  who  disputes  this  being  a  proper  case  for 
interpleader,  states,  that  after  the  death  of  James  Wood,  there  being  pa- 
pers found  which  were  supposed  by  the  defendant  to  pass  the  real  estate, 
(and  which  is  a  subject  still  under  litigation,)  a  meeting  was  called  of  the 
tenants,  which  was  attended,  amongst  others,  by  the  present  plaintiff.  He 
states  that,  upon  that  occasion,  the  defendant  and  other  persons,  who  claim 
as  devisees,  represented  that  they  were  entitled  to  these  lands,  lately  the  es- 

(a)  4  Mylno  &.  Craig,  305.  (A)  6  Taunt  203.  (e)  3  Bing.  10. 

((0  3  Bing.  474.  (•)  9  Bmg.  613.  {g)  7  Adol.  &  £I!ts,  447. 


OASES  IN  OHANCERY.  193 

1841.— Jew  T.  Wood. 

tate  of  James  Wood,  under  the  will  made  by  him  as  before  mentioned  ;  and 
the  defendant  says  that  he  believes,  that  the  plaintiff  did  believe  such  re- 
presentation to  be  true.  Then  the  answer  states  the  circumstances  under 
which  those  tenants  signed  a  paper  containing  an  account  of  rent,  and  sub* 
sequently  paid  rent  to  those  who  claim  as  devisees,  for  a  certain  length  of 
time  after  this  meeting  took  place. 

•These  are  the  circumstances,  taken  from  the  answer  of  the  defen-  ['ISS] 
dant,  upon  which  the  question  is  raised,  whether  this  be  or  be  not  a 
proper  case  of  interpleader.  The  Master  of  the  Rolls  considered  it  to  be  so, 
and  restrained  certain  proceedings  which  were  pending  between  the  parties 
for  the  recovery  of  rent  due  from  the  tenant.  The  Master  of  the  Rolls  grant- 
ed an  injunction,  as  is  usnal  in  cases  of  interpleader,  upon  the  plaintiff  pay- 
ing the  rent  due  into  court.  It  was  objected  to  the  order  of  the  Master  of 
the  Rolls,  that  this  was  not  a  proper  case  of  interpleader,  within  the  principle 
laid  down  in  Crawshay  v.  Thornton^  because  the  plaintiff  was  under  lia- 
bilities to  one  of  the  defendants,  Sir  M.  Wood,  beyond  those  which  arose 
from  the  title  to  the  property  in  question,  and  which  no  litigation  between 
the  co-defendants  would  therefore  determine.  That  was  the  principle  laid 
down  in  Crawshay  v.  Thornton^  derived  from  the  cases  which  1  found  to 
have  established,  as  I  thought,  that  rule ;  and  no  question  is  raised  in  this 
ease  as  to  that  doctrine.  The  question  is,  whether  this  case  falls  within  it 
or  not. 

Now  such  liability,  namely,  a  liabilily  between  the  plaintiff  and  Sir  Mat- 
thew Wood,  independently  of  the  question  arising  upon  the  title  in  contest 
between  the  co-defendants,  is  said  to  arise  from  the  plaintiff's  being  preclu- 
ded from  disputing  the  title  of  l^r  M.  Wood  as  his  landlord,  upon  the  ground 
of  having  paid  rent,  and  done  other  acts  stated  to  amount  to  an  attornment 
and  acknowledgment  of  Sir  M.  Wood  as  his  landlord.  The  question,  there- 
fore, is,  whether  the  facts  stated  in  the  pleadings,  or  rather  the  answer  of  Sir 
M.  Wood,  show  that  there  is  a  substantial  question  to  be  tried,  upon  that 
ground,  between  Sir  M.  Wood  and  the  plaintiff;  for  the  mere  fact  of  such  a 
claim  being  made  and  such  a  question  being  raised,  cannot  avail,  unless 
it  appears  to  the  court  that  there  is  a  real  and  substantial  question 
*to  be  tried.  In  a  question  of  injunction,  if  it  turns  upon  a  matter  of  [*I94] 
law  or  equity,  the  court  exercises  its  discretion  to  see  whether  there 
is  really  a  substantial  question  to  be  tried  ;  and  if,  instead  of  being  a  matter 
of  law  or  equity,  it  be  a  matter  of  fact,  it  must  also  exercise  a  similar  disr 
cretion. 

Now,  several  cases  were  cited  to  show  that  what  has  ttiken  place  between 
theplaintiffand  Sir  M.Wood  precluded  the  plaintiff,  the  tenant,  from  dis- 
puting the  title  of  Sir  M.  Wood,  whatever  might  be  the  result  of  the  litigation 
between  Sir  M.  Wood,  claiming  as  devisee,  and  the  heirs  at  law,  who  dis- 
pute the  will  set  up  on  part  of  the  devisees ;  and  I  postponed  the  cousidera- 
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tion  of  this  case  till  to-day  that  I  might  have  an  oppurtaoity  of  examining 
those  cases.[2J 

It  appears  to  me  established,  by  the  uniform  current  of  ail  the  cases,  (for 
there  is  not  that  discrepancy  between  the  cases  which  was  suggested,)  that 
the  rule  of  law  is,  that  after  the  death  of  the  person  to  whom  the  occupier 
became  tenant,  the  tenant  may  require  the  person  claiming  under  the  origi- 
nal lessor  to  prove  his  title  under  such  original  lessor ;  and  that  although  the 
tenant  has  paid  rent  to  the  person  so  claiming  under  the  original  lessor,  be  is 
not  precluded  from  so  doing  by  the  payment  of  rent,  and  other  acts  which 
might  under  other  circumstances,  amount  to  an  attornment. 

Several  cases  were  cited.  Rogers  v.  Pitcher  jl^a)  was  one ;  that  wa3  a 
case  of  mere  mistake  as  to  the  title  of  the  party  to  whom  the  rent  was  paid. 
Tliere  was  no  misrepresentation  by  the  party  so  obtaining  payment  of  the 
rent :  it  was  a  mere  misapprehension,  and  the  payment  of  reat  un- 
[*195]  der  such  misapprehension  was  not  ^considered  as  altering  the  situa- 
tion of  the  tenant.  He  was  permitted  to  call  upon  the  person  claim- 
ing his  land  to  prove  his  title. 

Fenner  v.  Duplock{b)  proceeded  entirely  upon  the  tenant's  ignorance  of 
the  title  of  the  party  who  claimed  the  rent 

Gregory  v.  Do%dge{c)  is  a  still  stronger  case :  there  does  not  appear  to 
have  been  any  misrepresentation ;  the  tenant  had  deliberately  acknowledged 
the  party  claiming  as  his  landlord,  and  made  an  agreement  with  respect  to 
the  rent  upon  that  footing  ;  but  this  p/roving  to  have  been  done  in  ignorance 
of  the  title  of  the  other  party  claiming,  was  held  not  to  bind  the  tenant. 

The  case  of  Hopcraft  v.  Key9{d)  has  no  direct  application  ;  that  decision 
having  proceeded  upon  this — that  the  occupier  did  not  hold  under  the  party 
who  claimed  the  rent,  that  party  having  been  evicted  by  a  title  paramount, 
and  the  occupier  having  commenced  a  new  tenancy  under  the  party  who  so 
evicted  his  prior  landlord. 

The  case  of  Doe  dem.  Plevinv.  Broum{e)  was  a  case  of  attornment  made 
by  the  direction  of  the  person  under  whom  the  tenant  held.  The  title  was 
disputed  by  his  assignee ;  but  Lord  Denman,  in  holding  that  the  tenant 
was  at  liberty  to  dispute  the  title  of  the  person  to  whom  he  had  attorned,  says 
that  it  was  competent  for  him  "  to  explain  and  render  inconclusive  acts  done 
under  mistake  or  through  misrepresentation,''  putting,  therefore,  mistake  and 

misrepresentation,  for  that  purpose,  upon  the  same  footing. 
[*196]        *So  far  I  think  it  was  admitted  at  the  bar  that  the  cases  were  uni* 

.    (a)  6  TaQot  902.  {h)  9  Bing .  10.  (e)  3  Biiif.  474- 

^d)  9  Biog.  6L3.  (e)  7  Add.  <St  Ellis,  447. 

[3]  Ai  to  the  general  role  Uiat  a  tenant  cannot  dispute  the  title  of  his  landlord  :  see  Attonef 
Otneral  t.  Lord  Hotham,  Turn,  k,  Rnss.  309  ;  S.  C.  3  Russ.  415 ;  SteiOey  t.  RMmtm,  1  Rohl 
^  M.  538,  and  n.  1.  ibid ;  Buehannon  t.  Up^Uw,  1  How.  87 ;  Crmwford  t.  FUlUr,  1  Han.  440; 
JbfittT.  HiMdeUtS  Cooa.  Bop.  468;  3  Story's  £q.  (  819 ;  PaLPr.  &  Ag.(od.by  Dul.)iO» 
n.k. 
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form.  But  a  case  was  referred  to,  Hall  v.  Bniler{a)  which,  it  is  coo- 
tended,  establishes  a  different  doctrine.  Nov  I  think  the  doctrine  of  that 
case  is  by  no  means  inconsistent  with  the  former  cases,  but  completely  and 
entirely  consistent  with  them.  In  that  case,  the  tenant  took  possession,  and 
held  under  a  person  named  Nevitt,  who  afterwards  directed  the  tenant  to  pay 
his  rent  in  future  to  the  defendant,  Butler.  Another  person  then  claimed  by 
title  paramount  to  Nevitt.  Butler,  the  defendant,  was  entitled  to  stand  in 
Kevitt's  place ;  and  the  tenant,  who  could  not  dispute  Nevitt's  title,  was  held 
to  be  equally  precluded  from  disputing  Butler's.  The  judges  put  it  upon 
this  ground,  either  that  the  defendant  Butler  ratified  the  demise,  or  that  there 
was  a  fresh  demise  by  him ;  and  that  in  either  case  the  tenant  could  not  dis- 
pute Butler's  title.  Now  it  will  be  observed  that  in  either  case  the  tenant 
was  disputing  the  title  of  the  person  from  whom  he  derived  his  tenancy,  and 
and  not  the  title  of  a  party  claiming  through  such  person.  There  is  nothingy 
therefore,  at  all  inconsistent  in  the  doctrine  of  that  case  with  the  doctrine  of 
all  the  preceding  cases. 

Upon  this  review  of  the  cases  at  law,  there  appears  to  me  to  be  no  doubt 
but  that  the  plaintiff,  notwithstanding  what  has  passed  between  him  and  the 
defendant,  Sir  M.  Wood,  is  entitled  to  show  if  he  can,  that  Sir  M.  Wood  is 
not  a  devisee  of  the  original  lessor,  and  therefore  not  entitled  to  the  tenant's 
rent ;  the  consequence  is  that  there  is  no  question  between  the  plaintiff  and 
any  of  the  defendants,  except  that  which  is  in  dispute  between  the  different 
defendants,  and  that  this  is,  therefore,  a  proper  case  for  interpleader. 

The  motion  must  be  refused,  with  costs.[3] 

(•)  10  Adol.  &  E1]M»  204. 

[3]  To  Uio  ropori  of  Uib  case  in  3  Bear,  wo  p.  586,  ibid.,  the  following  note  is  appended :  "  The 
'mom  waa  beard  by  Sir  J.  L.  Knight  Bruce,  on  the  17th  of  March,  1842,  when  the  injunction 
WM  continued:  the  plaintiff  was  ordered  to  pay  hie  rent  into  court,  and  was  awarded  his  coats  of 
rait  out  of  the  fund  in  court  The  other  costs  were  reserved."  In  Badeau  v.  Tylee,  1  Sand. 
Ch.  Rep.  970,  S73,  Aasistant  Viee-Chancellor  Sandford,  deciding  the  case  before  him,  in  confor- 
mity with  the  doctrine  of  the  case  in  the  text,  refers  to,  and  states  the  case  of  Doran  t.  Everitt 
ead  atktn,  3  Irish  £q.  Rep.  28,  before  the  Master  of  the  Rolls,  which  he  obeervee,  '<  is  directly 
in  point,  and  goes  far  beyond  the  cases  under  consideration.  The  complainant  demised  from  A. 
M'Derroott  for  twenty-one  years  if  E.  P.  so  long  lived.  The  lessor  was  seiRed  in  fee,  and  at  his 
death,  left  a  will  made  in  due  form,  devising  the  estate  in  fee  to  the  defendant,  C.  Everitt,  aa 
his  wife,  and  made  her  the  execntriz.  She  proved  the  will,  and  obtained  probate  in  the  Ecclesi. 
■stical  Court  She  claimed  the  rents  of  the  complainant,  and  he  paid  them  to  her  from  1833  to 
1837.  In  November,  1837,  he  was  served  with  a  written  notice  by  the  defnndant,  T.  M*Der- 
mott,  claiming  to  be  the  heir  at  law  of  the  lessor,  staling  that  the  will  was  obtained  by  fraud,  and 
that  a  suit  had  been  instituted  to  avoid  it ;  and  cautioning  the  complainant  against  paying  any 
lent  to  C.  Everitt,  dbe.  Sueh  a  snit  was  in  fact  prosecuted  by  him  against  Everitt.  T.  M'Der- 
Dott  claimed  to  be  entitled  to  the  rent  from  the  service  of  this  notice,  and  several  noticee  were 
served  on  the  complainant  by  each  party,  claiming  the  rent,  demanding  instant  payment,  and 
threatening  to  distrain.  The  tenant  withheld  his  rent  for  two  years,  and  then  interpleaded  the 
wife  and  heir.  It  was  objected  to  the  bill  that  it  showed  a  clear  legal  title  in  the  defendant  £ve- 
Btt,  nnder  the  will  of  the  lessor,  to  feoeive  the  rents ;  and  that  the  precarious  claim  of  A. 
M'Demott  groonded  upon  a  loose  and  nnsnpported  allegation  of  fraad,  did  not  justify  the  tanaol 
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Between  Charles  Lancelot  Hogg  art,  Plaintiff;   and  John  Cutts, 
Charles  Vickers,  and  Winwood  Thodey,  Defendants. 

1841 :  April  19. 

Where  a  fand  in  the  hands  of  a  stakeholder  was  contested  by  thred  parties,  one  of  whom  claimed 
the  whole  of  it,  and  the  other  two  claimed  it  in  certain  proportions,  and  the  stakeholder  filed  a 
bill  of  interpleader  against  the  three  elaimauts,  the  court,  at  the  hearingf,  dismissed  the  bill  wUli 
coots,  as  ag«inst  one  of  the  parties  claiming  a  part  of  the  fond,  and  decreed  th«t  the  other  tvo 
parties  should  interplead  as  to  the  other  part. 

Form  of  decree  in  an  interpleading  suit 

The  plaintiff  in  this  cause,  who  was  an  auctioneer,  wasemployedi  in  the 
month  of  June,  1835,  by  the  defendant  Thodey,  to  sell  an  estate  for  him  by 
auction.  The  plaintiff,  accordingly,  advertised  the  estate  to  be  sold,  subject 
to  certain  conditions  of  sale,  by  which  it  was,  amongst  other  things,  provided 
that  the  purchaser  should,  at  the  time  of  the  sale,  pay  a  certain  proportion  of 
the  purchase  money  by  way  of  deposit,  and  that,  in  the  event  of  his  not  com- 
plying with  the  conditions,  the  deposit  should  be  forfeited.  The 
[*198]  sale  took  place  *on  the  19th  of  June,  1835,  when  the  defendant  Cutts 
became  the  purchaser  for  the  sum  of  &701,  and  paid  the  aum  of  134t 
to  the  plaintiff  as  a  deposit.  In  consequence  of  some  disputes  which  arose 
between  Thodey  and  Cutts  about  the  title,  the  completion  of  that  purchase 
was  delayed ;  and  in  the  month  of  May,  1S37,  Thodey,  alleging  that  his 
contract  with  Cutis  was  at  an  end,  and  that  the  deposit  of  the  latter  had  beea 
forfeited,  instructed  the  plaintiff  to  put  the  estate  up  again  to  auction.  A 
second  sale  accordingly  took  place,  at  which  the  defendant  Tickers  became 
the  purchaser  for  the  sum  of  640/.,  and  paid  the  sum  of  128/.  to  the  plaintiff 
as  a  deposit.    Cutts,  however,  continued  to  insist  upon«a  specific  perforinanoe 

in  refosing  to  pay  his  rent  to  the  legal  own«r,  or  in  filing  an  interpleader  bill.  The  court,  aever- 
theleas,  held  it  to  be  a  sufficient  case  for  coming  into  equity  for  relief."  As  to  when  a  bill  of  ioter- 
pleader  will  lie,  and  the  prt&cttce  and  proceedings  thereon,  see  the  next  case ;  Suart  ▼.  Wekk,  4 
Myl.  Sl  Cr.  305 ;  3  Myl.  Sl  Cr.  94,  n.  1 ;  3  Sim.  &  Stu.  64,  n.  1.  Whether  an  agent  nmy  fiie  > 
hill  of  interpleader  against  his  principal ;  see  Pal.  Pr.  dt  Ag  (ed.  by  Danl.)  10,  n.  L 
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of  his  contract ;  and  disputes  having,  in  consequence,  arisen  between  th^ 
three  defendants,  as  to  their  respective  rights  under  the  two  contracts,  Thodey 
brought  an  notion  against  the  plaintiff  for  the  recovery  of  both  the  deposits. 
Upon  that  action  being  brought,  the  plaintiff  applied  to  Cntts  and  Yickers 
for  instructions,  and  suggested  to  them  that,  if  they  objected  to  his  pavitig 
over  the  deposits  to  Thodey,  they  should  either  indemnify  him  in  defi  nding 
the  action  on  their  behalf,  or  that  they  should  undertake  the  defence  of  iC 
themselves  as  to  their  respective  proportions.  To  that  suggestion,  however, 
they  refused  to  accede,  and  at  the  same  time  warned  the  plaintiff  that,  if  he 
paid  over  their  deposits  to  Thodey,  he  would  do  it  at  his  own  risk,  and  that 
they  should,  at  all  events,  hold  him  responsible  for  them. 

A  bill  was  afterwards  filed  by  Cutts  against  Thodey,  the  plaintiff  and  Tick- 
ers, praying  a  specific  performance  of  his  contract,  and  an  injunction  to  re- 
strain Thodey  from  proceeding  in  his  action.  No  injunction,  however,  was 
ever  moved  for  in  that  suit ;  and  Thodey  continuing  to  prosecute 
bis  action,  the  plaintiff,  after  two  unsuccessful  applications  to  a  judge  [*199] 
for  the  ])urpose  of  compelling  the  defendants  to  interplead  at  law, 
filed  the  bill  in  this  cause  on  the  5th  of  June,  1838,  praying  that  the  defend- 
ants might  interplead,  that  the  plaintiff  might  be  at  liberty  to  bring  the  depo- 
sits into  court,  and  that  Thodey  might  be  restrained  by  injunction  from  the 
farther  prosecution  of  his  action,  and  that  the  other  defendants  might  in  like 
manner,  be  restrained  from  all  other  proceedings  at  law  touching  the  matters 
in  question. 

On  the  8th  of  June,  1838,  the  plaintiff  moved,  before  the  Master  of  the 
Rolls,  that  he  might  be  at  liberty  to  pay  the  deposits  into  court,  and  that 
thereupon  an  injunction  might  issue  in  the  terms  of  the  prayer  of  the  bill ; 
which  was  ordered  accordingly.  Under  that  order,  which  recited  that  all 
the  defendants  had  appeared  upon  the  motion,  the  two  deposits  were  paid 
into  court  in  one  gross  sum,  and  were  invested,  in  the  usual  manner,  in  the 
purchase  of  a  sum  of  277/.  I2s.  Ad.  bank  3  percent,  annuities. 

The  defendants  then  put  in  their  several  answers  to  the  bill. 

Cutts,  by  his  answer,  insisted  that  he  was  entitled  to  a  specific  performance 
of  his  contract,  and  that,  in^the  n^ean  time,  his  deposit  ought  not  to  be  paid 
to  Thodey.  He  also  stated,  that,  a  few  days  before  the  second  sale,  he  had 
warned  the  plaintiff  not  to  offer  the  estate  again  for  sale,  at  the  same  time 
requiring  him  to  hold  his  (the  defendant's)  deposit,  until  the  title  should  be 
completed. 

Tickers,  by  his  answer,  claimed  to  be  interested  in  the  deposit 
paid  by  him ;  inasmuch  as,  if  Thodey  should  be  *unable  to  give  him    [*200] 
a  good  title  to  the  estate,  he  would  be  entitled  to  have  his  deposit  re- 
turned to  him,  with  interest. 

Thodey,  by  his  answer,  submitted  that  he  ought  to  be  allowed  to  proceed 
in  his  action  for  a  recovery  of  the  deposits,  and  that  if  Cutts  or  Tickers  dispu- 
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Jed  his  right,  they  ought  to  be  allowed  to  defend  the  action  in  lieu  of  the 
plaintiff. 

None  of  the  answers,  however,  raised  any  objection  to  the  frame  of  the 
suit,  or,  in  terms,  disputed  the  plaintiff's  right  to  the  relief  prayed  by  the  bill. 

No  evidence  was  taken  in  the  cause ;  and  by  the  decree,  made  by  the  Mas- 
ter of  the  Rolls,  it  was  referred  to  the  master  to  tax  the  plaintiff  his  costs  of 
the  suit,  and  of  the  action  at  law  in  the  pleadings  mentioned ;  and  it  was  or- 
dered that  so  much  of  the  sum  of  277/.  12^.  Ad.  bank  3  per  cent,  annuities,  as, 
together  with  the  sum  of  16/.  13^.  cash,  standing  in  the  name  of  the  Accoun* 
tant  General  in  trust  in  the  cause,  would  be  suflScient  to  raise  those  costs 
when  taxed,  should  be  sold,  and  that  out  of  the  money  to  arise  hy  such  sale^ 
together  with  the  sum  of  16/.  135.  cash  such  costs  should  be  paid  to  the 
plaintiff's  solicitor ;  and  it  was  ordered  that  the  injunction  awarded  by  the 
order  of  the  8th  of  June,  1838,  to  restrain  all  the  defendants  from  proceeding 
against  the  plaintiff  at  law  as  therein  mentioned,  should  be  continued  until 
the  further  order  of  the  court ;  and  all  parties  were  to  be  at  liberty  to  apply, 
as  there  should  be  occasion. 

The  defendants  Cutts  and  Yickers  having  respectively  appealed  from  that 
decree,  the  two  appeals  now  came  on  to  be  heard  together. 
[*201]  *Mr.  Richards  and  Mr.  Rogers,  for  the  plaintiff,  in  support  of  the 
decree. — The  objection  which  will  be  taken  to  the  frame  of  the  bill, 
as  being  multifarious,  is  not  entitled  to  any  attention  at  this  stage  of  the  suit: 
for  it  is  one  which  is,  in  all  cases,  within  the  discretion  of  the  court,  Camp- 
bell V.  Mackay,{a)  and  is  seldom,  if  ever,  allowed  to  prevail  at  the  hearing. 
In  interpleading  suits,  after  the  fund  in  dispute  has  been  paid  into  court,  it  is 
too  late  even  to  demur :  Hyde  v.  Warren\b) 

[The  Lord  Chancellor  : — It  is  impossible  that  the  payment  of  money 
into  court  can  have  that  effect.] 

In  the  present  case  it  is  not  necessary  to  contend  for  so  general  a  proposi- 
tion, because  the  motion  for  liberty  to  pay  the  money  into  court  was  not  made 
ex  parte^  but  in  the  presence  of  all  the  defendants,  and  if  they  had  any  ob- 
jection to  make  to  the  frame  of  the  bill,  that  was  the  proper  time  to  have  made 
it :  at  all  events,  the  objection,  if  a  valid  one,  should  have  been  taken  by  their 
answers,  if  they  intended  to  rely  upon  it  at  the  hearing. 

[The  Lord  Chancellor  : — ^The  difficulty  is  not  one  of  form  merely,  but 
that  the  two  purchasers  are  not  claiming  the  same  thing.  It  is  competent  to 
the  defendants,  if  the  facts  are  before  the  court,  to  insist  upon  any  objection 
of  that  kind  at  the  bearing,  though  not  raised  by  their  answers.] 

If,  however,  the  court  sees  that  the  plaintiff  is  a  mere  stakeholder,  it  is 

bound,  if  it  can,  to  find  the  means  of  determining  the  rights  of  the 

[^^202]    different  claimants  ^without  involving  him  in  the  litigation  between 

them ;  and  it  has  the  power  to  prescribe  to  the  defendants  any  coarse 

(a)  1  MyliM  &  Craig,  603.  {h)  19  Vaih  389. 
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of  proceeding  which  it  may  think  fit  for  that  purpose ;  Angell  v.  Hadden.{a} 
In  the  present  case,  the  Master  of  the  Rolls  was  of  opinion,  that  the  prosecu- 
tion of  Cutts's  suit  for  specific  performance  was  the  readiest  mode  of  deter- 
mining the  rights  of  all  parties ;  and  finding  that  suit  already  instituted,  bis 
lordship  considered  it  unnecessary  to  give  any  directions  in  his  decree,  as  to 
the  particular  mode  in  which  the  parties  were  to  interplead. 

[The  Lord  Chancellor: — If  Cutts  succeeds  in  that  suit,  it  will  decide 
the  rights  of  all  the  parties :  but  if  he  fails,  it  leaves  Vickers's  claim  wholly 
undecided.] 

If  that  proceeding  be  considered  inefiectual,  the  court  may  mould  Thodey's 
action  in  such  a  manner  as  to  enable  Cutts  and  Vickers  to  defend  it  as  to  their 
respective  deposits ;  and  in  that  way  the  rights  of  all  parties  may  be  de 
termined. 

Mr.  Lee  and  Mr.  Heatkfieldf  for  the  defendant  Cutts. — ^There  is  no  prece- 
dent for  such  a  bill  as  this.  The  case  which  it  states  is  not,  as  between  two 
of  the  parties  at  least,  a  case  for  interpleader ;  that  proceeding  being  applica- 
ble only  where  two  or  more  persons  claim  the  same  debt  or  duty,  Crawehay 
y.  ThomtonJIfi)  whereas  Cutts  and  Yickers  are  here  claiming  two  totally  dif- 
ferent things.  The  plaintiff  has  himself  complicated  the  case  by  re- 
selling  the  estate  after  he  had  notice  of  Cutts's  titla  How  *can  he  [*203] 
ask  the  assistance  of  the  court  to  relieve  him  from  the  embarrassment 
which  he  has  created  by  his  own  act?  The  resale  to  Yickers  was  an  implied 
slander  on  Cutts's  title  ;  and  the  plaintiff,  by  concurring  in  that  act,  has  con- 
tracted a  personal  liability  to  Cutts,  which  no  litigation  between  the  co-de- 
fendants can  determine. 

[The  Lord  Chancellor: — The  sale  to  Yickers  could  not  affect  Cutts's 
title  to  his  deposit.  Do  you  mean  that  if  the  plaintiff  had  filed  a  bill  against 
Thodey  and  Cutts  only,  that  would  not  have  been  a  good  bill  of  inter- 
pleader ?] 

The  conduct  of  the  plaintiff  is,  at  all  events,  material  to  that  part  of  the 
decree  which  gives  him  his  costs.  According  to  a  decree  in  an  old  case, 
cited  in  Dowsan  v.  HardccLstlejifi)  the  plaintiff  in  an  interpleading  suit  is  en- 
titled to  his  costs  only  where  it  appears  ''  that  he  has  not  done  any  thing 
amiss  in  the  cause," — which  cannot  be  predicated  of  the  plaintiff  in  this  case. 
With  respect  to  the  two  modes  of  proceeding  which  have  been  suggested  for 
the  purpose  of  determining  the  rights  of  all  the  defendants  in  this  suit,  your 
lordship  has  already  disposed  of  the  first,  and  the  failure  of  the  attempt  to  make 
the  defendants  interplead  at  law  is  a  sufficient  proof  of  the  impracticability  of 
the  second. 

Mr.  Tinney  and  Mr.  Rasch  appeared  for  the  defendant  Yickers,  but  were 
stopped  by 

The  Lord  Chancellor  ;  who  said— That  he  did  not  see  how  it  was  pos- 

(a)  16  Vaih  302L  (&)  SMjlDe  k.  Craig,  1 ;  M6  p.  31.  (c)  9  Cox,  978;  M6  p.  979. 
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sible  to  maintain  the  decree  against  Tickers ;  because  he  might  have 
[*204]  ^grounds  for  recorering  his  deposit,  quite  independent  of  Cutts's  title: 
besides,  the  decree  was  clearly  wrong,  as  to  him,  in  other  respects. 
Hoggart  had  put  up  the  property  asecond  time  for  sale,  having  Cutts's  deposit 
already  in  his  hands,  and  it  could  not  be  assumed,  as  a  matter  of  course, 
that  Hoggart  was  entitled  to  his  costs,  under  those  circumstances,  as  against 
Vickers. 

Mr.  Wood  appeared  for  Thodey. 

Mr.  Richards  in  reply. 

The  Lord  Chancellor  : — This  is  a  case  in  which  it  is  very  probable 
that,  by  consent  and  arrangement  between  the  parties,  all  the  questions  might 
be  disposed  of,  in  such  a  manner  as  to  save  expense ;  but  if  it  comes  ad- 
versely before  me,  the  sole  question  for  me  to  consider  is,  whether  this  is  a 
proper  case  for  interpleader.  It  has  been  objected,  that  the  suit  is  multifari* 
ous ;  and  so  it  is,  in  a  certain  sense  :  but  that  is  not  the  only  objection.  The 
cases  in  which  the  objection  of  multifariousness  has  been  overruled  at  the 
hearing,  are  cases  where  the  questions  blended  together  are  such  as  it  is  in- 
convenient, as  a  general  rule,  to  unite  in  one  suit,  but  which  the  court  can 
nevertheless  deal  with  when  so  united.  Here,  the  questions  blended  together 
are.such  as  the  court  cannot  so  deal  with.[i] 

The  real  objection,  however,  here,  is,  that  this  is  not  a  case  for  interplea- 
der at  all.  The  definition  of  interpleader  is  not,  and  cannot,  now,  be  dispu- 
ted. It  is  where  the  plaintiff  says,  I  have  a  fund  in  my  possession  in  which 
I  claim  no  personal  interest,  and  to  which  you,  the  defendants,  set  up  con- 
flicting claims ;  pay  me  my  costs,  and  I  will  bring  the  fund  into 
[*205]  court,  and  you  shall  ^contest  it  between  yourselves.  The  case  must 
be  one  in  which  the  fund  is  matter  of  contest  between  two  parties, 
and  in  which  the  litigation  between  those  parties  will  decide  all  their  re- 
spective rights  with  respect  to  the  fund.[2]  Here  Thodey  puts  the  estate  up 
to  sale ;  Cutts  becomes  the  purchaser,  and  pays  a  deposit.  The  plaintiff 
then,  by  the  direction  of  Thodey,  puts  the  estate  up  again  ;  and  Tickers  be- 
comes the  purchaser,  and  pays  a  deposit.  Now,  what  is  there  in  common 
between  the  first  end  second  purchasers?  This,  it  is  true,  is  in  common  be- 
tween them,  namely,  the  question  of  which  is  to  be  the  purchaser  of  the  es- 
tate; but  the  question  here  is,  who  is  entitled  to  the  deposits.  The  suit  of 
Cutts  will  decide  whether  Cutts  is  to  be  the  purchaser :  and  if  Cutts  suc- 
ceeds. Tickers  will  be  entitled  to  have  his  deposit  returned,  as  a  matter  of 
course.  But  if  Cutts  fails.  Ticker's  claim  still  remains,  and  nothing  will  be 
decided  as  to  his  rights ;  and,  therefore,  in  that  event,  a  new  proceeding  most  ^ 
be  instituted  between  Tickers  and  Thodey.  Is  it  possible,  in  this  suit,  to 
settle  all  the  questions  between  these  two  sets  of  parties  ?    No  case  has  been 

[1]  Matthew9on  t.  Johnwn,  1  Hoff.  Ch.  Rap.  561. 

[3]  As  to  the  office  of  an  interpleading  aait,  see  Wigrami  V.  C.  in  Crawfwd  t.  Fi»htr»  1  HaiVi 
441,  quoted  4  Myl.  &  Cr.  323,  n.  1. 
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cited  to  justify  such  a  suit ;  and  I  think  tbat|  in  treating  this  case  as  coming 
before  me  adversely,  I  should  be  doing  great  prejudice  to  the  practice  of  the 
court,  if  I  were  to  allow  this  decree  to  stand.  The  bill,  however,  is  a  proper 
bill  as  between  Hoggart,  Cutts,  and  Thodey :  there  can,  in  that  suit,  be  no 
question  about  Hoggart's  conduct.  He  is  a  mere  auctioneer  employed  to  sell 
the  estate,  and  has  a  right  to  make  Cutts  and  Thodey  determine  between 
themselves  which  of  them  is  entitled  to  a  fund  in  which  he  claims  no  per- 
sonal interest.  The  suit,  however,  cannot  be  sustained  as  to  Yickers  also ; 
and  if  I  am  to  decide  which  of  the  defendants,  Cutts  or  Yickers,  is  to  be  dis- 
missed from  the  suit,  I  have  no  hesitation  in  retaining  Cutts,  because 
he  is  the  first  purchaser,  and  because  the  case  as  to  him  is  *the  more  [*206] 
simple.  The  bill  therefore,  must  be  dismissed  as  to  Yickers,  with 
costs ;  and  as  I  am  told  that  the  two  deposits  are  now  mixed  together  in  one 
fund  in  court,  there  must  be  an  inquiry  how  much  of  the  fund  in  court  be- 
longs to  Yickers's  deposit.  That  must  be  returned  to  Hoggart,  and  the  in* 
junction  as  to  that  deposit  must  be  dissolved.  Then  there  is  a  suit  pending 
by  Cutts  for  a  specific  performance ;  that  suit  will  decide  Cutts's  right  to  the 
estate.  I  shall  therefore  order  Cutts  to  proceed  in  his  suit,  with  liberty  to 
apply :  of  course,  if  he  does  not  proceed,  the  other  parties  will  apply.[3] 


It  was  afterwards  agreed  between  the  parties  that  the  sum  of  135/.  12^« 
Sd.  bank  annuiti^  was  the  amount  which  had  been  purchased  with  Yick* 
ers's  deposit 

The  decree,  as  finally  drawn  up,  was  as  follows : 

"  His  lordship  doth  order,  that  the  plaintiff's  bill  do  stand  dismissed  out  of 
this  court,  with  costs,  as  against  the  said  defendant  Charles  Yickers,  and  with 
costs  as  to  the  other  defendants,  so  far  as  relates  to  the  said  defendant  Charles 
Yickers,  and  to  the  purchase  and  deposit  by  him  in  the  pleadings  mentioned ; 
such  several  costs  to  be  taxed  by  the  master  :  and  it  is  ordered  that  135;.  12^. 
8c{.,  part  of  the  277/.  125.  Ad.  bank  three  per  cent  annuities,  and  2/.  3s.  Ad.f 
part  of  ihe  sum  of  20/.  16^.  3d.  cash,  respectively  standing  in  the  name  of  the 
Accountant  General  of  this  court,  in  trust  in  and  placed  to  the  credit  of  this 
cause,  being  the  amounts  that  have  arisen  from  the  sum  of  128/.,  the  deposit 
paid  by  the  said  Charles  Yickers  in  the  pleadings  of  the  said  cause  mention- 
ed, be  transferred  and  paid  to  the  plaintiff,  Charles  Lancelot  Hoggart, 
And  it  is  ordered  that  so  much  of  the  ^injunction  granted  in  this  cause  [*207] 
as  relates  to  the  defendants  Winwood  Thodey  and  Charles  Yickers, 
in  respect  of  the  purchase  and  deposit  of  the  said  Charles  Yickers,  be  dissolve 
ed.  And  it  is  ordered  that  the  said  injunction,  as  regards  the  defendants 
Winwood  Thodey  and  John  Cutts,  be  continued  ;  and  it  is  (Ordered  that  it  be 

[3]  See  CutttY.  Thodey,  13  Sim.  206 ;  S.  C.  1  Coll.  C.  C.  223,  arising  out  of  thii  sanra  traoMC- 
tioD,  bat  not  toaehin jf  upon  the  qnettiotts  diecnsMd  in  the  ease  tvpra.  As  te  interpleader,  in 
general,  see  Jew  ▼.  Wood,  ante,  185,  IH,  n.  3  ;  9  Sim.  U  Stn.  64,  n.  1 }  2  Myl.  U  Cr.  24,  n.  1 ; 
Toion/cy  T.  Deare^  3  Bear.  213,  216. 
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referred  to  the  master  to  tax  the  plaintiff  his  other  costs  of  this  suit ;  and  it 
is  ordered,  that  so  much  of  141/.  17^.  Sd.^  residue  of  the  said  277/.  I2s.  id, 
bank  three  per  cent  annuities,  as,  with  18/.  12^.  lie/.,  residue  of  the  said  sum 
of  20/.  I6s.  3d.  cash,  will  be  sufficient  to  raise  such  last  mentioned  costs,  be 
sold,  with  the  privity  of  the  Accountant  General,  and  out  of  the  moneys  to 
arise  by  the  said  last  mentioned  sale  and  the  said  cash,  it  is  ordered,  that  the 
said  last  mentioned  costs  of  the  said  plaintiff,  Charles  Lancelot  Hoggart,  be 
paid  to  Mr.  William  Paterson,  bis  solicitor,  without  prejudice  to  the  question 
by  whom  the  same  shall  be  ultimately  paid.  And  it  is  ordered,  that  the  de* 
fendant  John  Cutts  do  prosecute  his  suit  against  the  plaintiff,  and  the  said  de- 
fendants Win  wood  Thodey  and  Charles  Tickers.  And  it  is  ordered,  that  the 
said  respective  sums 'of  20/«and  20/.,  deposited  with  the  registrar  by  the  said 
defendants  John  Cutts  and  Charles  Tickers,  on  setting  down  their  petitions 
of  appeal,  be  returned  to  them  respectively.  And  his  lordship  doth  reserve 
the  consideration  of  all  further  directions ;  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  court  as  there  shall  be  occasion." 

Reg.  Lib.  A.  1840,  fol.  856. 


[*208]      *The  Attorney  General  v.Tbe  Ironmongers  Compant. 

1840:  November  90,  S3.  1841:  JanuerySS. 

-A  teitator  gave  the  reeidae  of  hie  eetate  to  an  incorporated  company  in  the  city  of  LondoOi  opon 
tnut  to  apply  one  moiety  of  the  income  to  the  redemption  of  Britith  elavee  in  Turkey  or  Bar- 
bery, and  one-fonrth  part  to  the  enpport  of  charity  ecfaoola  in  the  city  and  enbube  of  LoiMb»« 
where  the  education  was  according  to  the  chnrch  of  Kngland,  not  giving  to  any  one  above  2(M. 
a  year ;  and  in  consideration  of  the  company's  care  and  pains  in  the  execution  of  his  will,  oot 
of  the  remaining  fourth  pari  to  pay  10/.  a  year  to  such  minister  of  the  chnrch  of  England  u 
should  from  time  to  time  officiate  in  their  hospital,  and  the  rest  to  necessitated  decayed  fteeoiea 

'  of  the  company,  their  widows  and  children,  not  exceeding  101.  a  year  to  any  famOy.  And  tiis 
testator  pooitively  forbade  his  trastaes  to  diminish  the  capital  by  giving  away  any  part  of  it,  w 
to  apply  the  income  to  any  use  or  nses  but  those  mentioned  in  his  will.  The  income  of  a 
moiety  of  the  residue  having,  for  several  years,  been  sufiered  to  accumulate,  in  conseqaence  of 
there  being  no  British  captives  in  Turkey  or  Barbery,  an  information  was  filed  for  the  admiaii- 
tration  of  the  charity  estate,  including  the  accumulations  of  that  moiety ;  and  it  appearing  that 
there  were  then  ne  such  British  slaves  to  be  redeemed,  and  no  other  object  having  been  Nf  • 
gested  which,  in  the  opinion  of  the  court,  bore  any  resemblance  to  the  redemption  of  such  daret, 
it  was  declared  that,  after  setting  apart  a  certain  sum  out  of  that  moiety  and  its  accnmalationi, 
to  provide  a  fund  for  the  redemption  of  any  British  subjects  who  might  thereafter  be  held  in 
slavery  in  Turkey  or  Barbary,  the  income  of  the  surplus  of  that  moiety  and  its  accomoIalioBs 
ought  to  be  applied  in  supporting  and  assisting  charity  schools  in  England  and  Wales,  whers 
the  education  was  according  to  the  church  of  England,  but  not  to  an  amount  of  more  than  SOL 
per  year  to  any  one  school ;  and  it  was  referred  back  to  the  master  to  settle  and  approve  a 
scheme  for  that  purpose. 

Under  a  reference  to  approve  a  scheme  for  the  «pplication  of  charity  Ainds,  the  master  has  no  so- 
thority  to  allow,  still  less  to  invite  any  person  to  intervene  in  the  inquiry,  who  is  not  a  party  ta 
the  cause.  If  any  such  person  is  desirous  of  proposing  a  scheme  of  his  own,  his  proper  aad 
only  course  is  to  apply  to  the  court  for  leave  so  to  do. 
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In  an  information,  the  Attorney  General,  and  not  the  relator,  is  the  party  prooecuting  the  cause  : 
and«  therefore,  the  court  will  not  allow  counsel  for  the  relator  to  be  heard  in  any  other  cha- 
racter than  as  counsel  for  the  Attorney  General. 

Thomas  Bbtton,  by  his  will,  dated  the  15th  February,  1723,  gave  all 
the  residue  of  his  estates  to  the  Ironmongers  Company,  in  the  city  of  Lon- 
don,  and  their  successors  upon  trust,  to  apply  one  moiety  of  the  income  to 
the  redemption  of  British  slaves  in  Turkey  or  Barbary,  one-fourth  part  to 
the  support  of  charity  schools  in  the  city  and  suburbs  of  London, 
where  the  education  was  according  to  the  church  of  Bngland  not  *gi  v-  [*209J 
iQg  to  any  one  above  20/.  a  year ;  and,  in  consideration  of  the  com- 
pany's care  and  pains  in  the  execution  of  his  will,  out  of  the  other  fourth 
part,  to'pay  10/.  a  year  to  such  minister  of  the  church  of  England  as  should 
from  time  to  time  officiate  in  their  hospital,  and  to  pay  the  rest  to  necessita- 
ted decayed  freemen  of  the  company,  their  widows  and  children,  not  exceed- 
ing lO;.  a  year  to  any  family.  And  the  testator  positively  forbade  his  trus- 
tees to  diminish  the  capital  by  giving  away  any  part  of  it,  or  to  apply  the  in- 
terest to  any  other  use  or  uses  than  those  mentioned  in  his  "will. 

There  being  for  many  years  no  British  slaves  in  Turkey  or  Barbary,  the 
company  allowed  the  moiety  of  the  income  applicable  to  that  purpose  to  ac- 
cumulate. And,  in  the  year  1829,  the  accumulation  having  amounted  to  up- 
wards of  100,000/.  three  per  cent  annuities,  this  information  was  filed  for  the 
purpose  of  having  the  charity  estate,  including  the  accumulations  before 
mentioned,  administered  under  the  direction  of  the  court« 

By  the  decree  made  at  the  hearing  of  the  cause,  on  the  19th  of  July,  1830, 
it  was  referred  to  the  master  to  inquire  whether  the  whofe  or  any  part  of  the 
income  of  the  moiety,  applicable  to  the  redemption  of  British  slaves  in  Tur- 
key or  Barbary,  and  the  accumulations  thereof,  could  then  be  applied  to  that 
object ;  and,  if  not,  he  was  to  consider  what  would  be  the  most  proper  ap- 
plication  of  it,  or  of  so  much  of  it  as  could  not  then  be  so  applied,  regard  be* 
ing  had  to  the  testator's  will,  and  he  was  to  approve  of  a  scheme  accordingly, 
and  to  inquire  whether  such  scheme  could  be  carried  into  effect  without  the 
aid  of  parliament. 

The  master,  by  his  report  of  the  20th  July,  1833,  made  in  pursu- 
ance of  that  decree,  after  stating  that  *it  did  not  appear  to  him  that  [*2]0] 
there  was  then  any  British  subject  held  in  slavery  in  Turkey  or  Bar- 
bary ;  and  that,  therefore,  no  part  of  the  moiety  in  question  could  be  applied 
to  the  object  mentioned  in  the  will ;  proceeded  to  certify  that,  inasmuch  as 
there  had  been  British  subjects  held  in  captivity  in  Turkey  and  Barbary,  he 
was  of  opinion  that  it  would  be  fit  and  proper  to  set  apart  7000/.  three  per 
cent,  annuities,  in  order  that  the  income  thereof  might  form  a  fund  to  provide 
for  the  redemption  of  any  British  subjects  who  might  thereafter  be  detained 
in  slavery  either  in  Turkey  or  Barbary.  He  then  certified  his  approval  of  a 
scheme  which  had  been  proposed  by  the  company,  for  the  application  of  the 
income  of  the  snrplus  of  that  moiety,  and  its  accumulations,  to  the  other  ob- 
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jects  mentioned  in  the  will ;  and  he  further  certified,  that  he  was  of  opinioD 
that  such  scheme  could  be  carried  into  effect  without  the  aid  of  parliament. 

Upon  the  cause  coming  on  to  be  heard  for  further  directions,  before  Sir  J. 
Leachy  M.  R.,  in  the  month  of  November,  1833,  his  honor  confirmed  that  pad 
of  the  master's  report  which  related  to  the  appropriation  of  the  70002.  three 
per  cent.  annuities,(a)  but  declared  that  the  court  had  no  jurisdiction  to  apply 
the  income  of  the  surplus  of  the  moiety  in  question,  and  the  accumulations 
thereof,  to  any  purpose  inconsistent  with  the  intentions  of  the  testator  ex- 
pressed in  his  will  with  respect  to  the  redemption  of  British  captives ;  and 
his  honor  referred  it  back  to  the  master  to  settle  and  approve  of  a  proper 
scheme  to  be  submitted  to  parliament,  for  the  ^pplici^tion  of  the  income  of 

such  surplus  and  apcumulations, 
[*211]  *As  to  that  declaration,  however,  and  the  reference  consequent 
upon  it,  the  order  of  Sir  J.  Le^ch  wa^  reversed,  upon  appeal,  by  Lord 
Brougham,  who,  by  ^n  order  of  the  21st  November,  1834,  remitted  the  cause 
back  to  be  reheard  oti  further  directions  by  the  Blaster  of  the  Rolls,  with  a 
declaration  that  the  court  had  jurisdictJQn  to  apply  the  income  of  the  surplus 
of  the  moiety  in  question  an^  the  accumulations  thereof,  as  near  as  might  be 
to  the  intention  of  the  testator,  having  regard  to  the  bequest  touching  British 
captives,  and  also  to  the  other  charitable  bequests  contained  in  the  will. 

The  cause  being  so  remitted,  came  on  to  be  reheard  for  further  directions 
before  Sir  C.  C.  Pepys,  M.  R.,  wl^o,  by  an  order  of  the  1st  May,  1835,  re- 
ferred it  bac]^  to  the  master  to  review  his  report  on  the  footing  of  that  de- 
claration. \ 

The  material  substanpe  of  the  mastefr's  separate  report  made  in  pursuance 
of  that  order,  wi\\  be  found  sufficiently  stated  in  the  second  volume  of  Mr. 
Beavan's  Rjeports,  p.  ?13,  where  the  case  is  reported  upon  the  hearing,  be- 
fore the  Master  of  the  Rolls,  of  expeptions  taken  by  the  defendants  to  that  re- 
port, and  of  two  petitions  in  relation  to  it,  one  presented  by  the  relator,  in  the 
name  of  the  Attorney  General,  and  the  other  by  the  trustees  of  a  charity  call- 
ed the  Mico  charity,  upon  which  petition  a  separate  order  was  made  dismiss- 
ing it  without  costs. 

The  ^relator  having,  in  the  name  of  the  Attorney  General,  appealed  from 
the  order  upon  the  exceptions ;  and  the  trustees  of  the  Mico  charity  having 
preseqted  an  appeal  petition  to  the  I^ord  Chancellor,  praying  that  the  orders 
made  by  the  Master  of  the  Rolls,  on  the  exceptions  and  on  their  pe- 
[*212]  titiop,  might  be  discharged  or  ^varied,  with  a  further  prayer  to  the 
same  effect  as  the  prayer  of  the  original  petition  ;  those  two  appeals 
now  came  OQ  to  be  heard  together. 

It  will  be  convenient,  however,  before  proceeding  to  the  argument  upon 
the  merits,  to  dispose  of  a  question  which,  in  the  course  of  that  discussion, 
arose,  with  respect  to  the  right  of  the  trustees  of  the  Mico  charity  to  be  heard 

(a)  A  similar  course  appears  te  have  been  adopted  in  Tht  Attonuy  Oiiurml  t.  Tie  Bitktf  •/ 
Llandaff,  cited  2  Mylne  Sl  KeeD,  p.  5t!6. 


CASES  IN  CHANCERY,  212 

1640.— Th«  Attorney  UaDenl  v.  The  Iroaroongen  Company. 

in  Bapport  of  their  petition  $  and,  for  that  purpose,  it  will  be  necessary  to  state 
the  circumstances  under  which  those  parties  intervened,  in  the  inquiry  be- 
fore the  master,  and,  afterwards,  upon  the  hearing  before  the  Master  of  the 
Rolls,  and,  subsequently,  upon  this  occasion,  and  which  were  these  i— p- 

The  master,  with  a  view  to  the  prosecution  of  the  inquiries  directed  by  the 
order  of  thB  Ist  of  May,  1835,  had  caused  advertisements  to  be  published,  in- 
viting any  society,  incorporated  or  otherwise  established  as -a  permanent  so- 
ciety for  any  charitable  purpose,  similar  to  or  connected  with  the  intention  of 
the  testator  expressed  in  his  will,  to  come  in  and  establish  its  claim,  In  pur- 
suance of  those  advertisements,  claims  were  brought  in  on  behalf  of  about 
seventy  different  charities,  including  the  Mico  charity,  the  trustees  of  which 
attended  repeatedly  before  the  master  by  counsel  in  support  of  their  scheme ; 
the  result  of  which  was,  that  the  master  reported  conditionally  in  favor  of 
the  Mico  charity,  subject  to  the  judgment  of  the  court  upon  a  point  reserved ; 
the  claims  of  the  otheir  charities,  with  the  exception  of  two  for  which  some 
provision  was  recommended  in  another  part  of  the  report,  being  disallowed. 
Relying  upon  that  finding  in  their  favor,  and  without  further  leave  of  the 
court,  the  trustees  of  the  Mico  charity  presented  their  petition  to  the  Master 
of  the  Rolls,  by  whom  they  were  allowed  to  be  heard ;  and  their  pe- 
tition was  dismissed,  *as  above  mentioned,  upon  the  merits.  The  [*213J 
present  appeal  petition  w|is  presented  upon  the  same  ground,  and 
without  further  authority  from  the  court ;  but,  upon  their  counsel  proceeding 
to  address  the  court  next  after  the  counsel  for  the  relator,  an  objection  was 
taken,  both  on  the  part  of  the  relator  and  of  the  defendants,  to  their  being 
heard  at  all. 

Mr.  Bethell  and  Mr.  Rolt^  who  appeared  for  the  trustees  of  the  Mico  chari- 
ty, having  been  called  upon  by  the  Lord  Chaqcellor  to  address  themselves,  in 
the  first  instance,  to  that  objection,  contended  that  if  the  mode  of  their  inter- 
vention in  the  proceedings  had  been,  in  any  respect,  irregular,  the  irregulari- 
ty consisted  in  the  publication  of  the  advertisements  by  the  master,  and  not 
in  the  conduct  of  the  parties  who  came  in  before  him  in  pursuance  of  those 
advertisements :  That  if  either  the  relator  or  the  defendants,  as  parties  to  the 
cause,  had  felt  themselves  aggrieved  by  that  course  of  proceeding,  they 
ought  to  have  made  it  the  subject  of  an  application  to  the  court ;  and  the 
trustees  would  then  have  had  an  opportunity  of  adopting  the  course,  which 
perhaps  would  have  been  more  strict  and  regular,  of  applying  to  the  court, 
by  petition,  for  leave  to  appear  in  person,  or  by  counsel  of  their  own,  distinct 
from  the  counsel  of  the  relator,  in  support  of  their  particular  scheme :  That, 
having  been  induced,  first  by  the  act  of  the  master,  and  afterwards  by  the 
acquiescence  of  the  parties  to  the  cause,  to  consider  themselves  duly  and 
regularly  admitted  to  a  participation  in  the  proceedings,  it  would  be  unjust 
to  turn  them  round  now  upon  a  point  of  form,  more^mrticularly  as  the  na- 
ture and  details  of  their  scheme  jwere  not  stated  in  the  master's  report,  nor 
were  in  any  way  brought  under  the  view  of  the  court,  except  by  their  peti- 


213  CASES  IN  CHANCERT. 

1840. — ^Tbe  Attorney  (general  t.  TIm  Iroomonfen  Omipaiiy. 

tion ;  and  consequently,  as  both  the  relator  and  the  defendants  were 
[*214]    adverse  to  their  scheme,  unless  *this  petition  were  entertained,  and 

the  petitioners  heard  in  its  support,  the  court  would  have  to  decide 
upon  the  propriety  of  the  master's  finding,  and  upon  the  point  which  had  been 
expressly  reserved  for  its  consideration,  without  having  the  means  of  know- 
ing what  was  the  nature  of  the  scheme,  or  what  were  the  grounds  upon  which 
the  master  had  recommended  its  adoption :  That  by  the  conditional  finding 
of  the  master  in  their  favor  they  had  acquired  an  interest  in  the  fund  in  liti- 
gation ;  and  that,  iri  that  respect,  their  situation  was  analogous  to  Uiat  of 
creditors  and  legatees,  whom  it  was  the  constant  practice  of  the  court  to  ad- 
mit as  parties  to  all  proceedings  in  the  cause  in  which  the  master's  adjudica- 
tion upon  their  rights  was  in  question. 

The  Lord  Chancellor,  without  hearing  any  argument  in  support  of 
the  objections,  said  that,  so  far  as  the  right  of  the  petitioners  to  be  heard  de- 
pended upon  the  finding  of  the  master  in  their  favor,  they  stood  in  no  better 
situation  than  those  parties  whose  claims  the  master  had  disallowed  ;  and 
that  it  was  impossible  to  allow  the  petitioners  to  be  heard  on  that  groimd, 
without  giving  a  similar  liberty  to  all  the  seventy  charities  which  had  carri- 
ed claims  into  the  master's  office :  That  the  case  had  no  analogy  to  that  of 
creditors  or  legatees :  for  the  form  of  the  master's  finding  in  those  cases  was 
that  the  parties  had  or  had  not  a  title  to  or  interest  in  the  fund  in  litigation : 
whereas,  in  this  case,  all  that  the  master  had  done  was  to  suggest  a  scheme 
in  favor  of  the  petitioners.  If  the  master  had  erroneously  found  that  the 
trustees  of  the  Mico  charity  were  entitled  to  the  fund,  the  court  must  have 
heard  them,  because  the  master  would  then  have  raised  a  question  of  title : 
and,  however  unfounded  the  master's  opinion  might  have  been,  the  court 

must  have  heard  the  grounds  upon  which  he  bad  proceeded,  in  order 
[*215]    to  be  perfectly  safe  in  'correcting  the  error.    It  was  true,  that  the 

master  had,  by  advertisements,  called  upon  the  petitioners  to  come  in 
before  him,  as  if  they  had  a  claim  upon  the  fund ;  and  that  the  parties  who 
now  objected  to  their  being  heard  had  acquiesced  in  that  course  of  proceed- 
ing. It  would  be  in  vain,  however,  for  the  court  to  endeavor  to  prevent  ex- 
pense in  these  proceedings,  if  it  was  to  be  in  the  discretion  of  the  master  or 
of  the  parties  in  the  master's  office  to  let  in  claimants  without  an  order  of  tlie 
court.  In  inviting  parties  to  come  in,  the  master  had  fallen  into  a  great 
error,  and  the  parties  so  invited  ought  never  to  have  been  heard  in  the  mas^ 
ter's  office  at  all.  Where  an  inquiry  of  this  sort  was  going  on  between  the 
Attorney  General  and  the  trustees  of  a  surplus  fund,  and  any  party  thought 
he  could  aid  the  objects  of  the  reference,  and  suggest  a  better  plan  than  was 
likely  to  be  suggested  by  the  parties  to  the  cause,  his  proper  course  (as  had 
been  admitted  at  the  bar,)  was  to  apply  to  the  court  for  leave  to  intervene  in 
the  proceedings.  That  was  not  only  the  proper,  but  the  only  course ;  and, 
therefore,  as  the  petitioners  had  not  adopted  It,  they  could  not  be  heard ;  for 
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if  the  door  were  opened  to  this  case  it  would  be  impossible  to  shut  it  against 
otherSt 

The  petition  of  the  trustees  of  the  Mic6  charity  was  accordingly  dismissed, 
and  the  ailment  upon  the  merits  was  confined  to  the  appeal  upon  the  ex* 
ceptioDs. 

Mr.  Cooper  and  Mr.  Anderdon,  in  support  of  the  appeal^  contended  that 
the  order  of  the  Master  of  the  Rolls,  so  far.  as  it  sanctioned  the  application  of 
the  moiety  of  the  ftind,  the  original  object  of  which  had  failed,  to  the  two 
other  objects  mentioned  in  the  will,  was,  in  eflbct,  a  revival  of  the  scheme 
which  had  already  been  rejected  by  the  court,  and  was  at  variance 
with  the  order  of  reference  by  which  the  master  had  been  'directed    [*216] 
to  review  his  report,  '<  having  regard  to  the  intentions  of  the  testator 
as  to  the  bequest  touching  British  captives,  and  having  regard  also  to  the 
other  charitable  bequests  in  bis  will :"  that  the  intent  and  meaning  of  that 
order  evidently  was  to  prescribe  to  the  master  the  adoption  of  some  scheme 
which  would  be  in  conformity  with  the  established  doctrine  of  cy  pres^  a 
doctrine  which  forbade  the  application  of  a  charity  fund  to  any  object  wholly 
dissimilar  to  that  pointed  out  by  the  testator,  until  it  had  been  ascertained 
that  no  analogous  object  could  be  found ;  and  that  there  was  no  authority  for 
the  proposition,  which  appeared  to  be  assumed  by  the  Master  of  the  Rolls, 
that  a  difierent  rule  applied  in  a  case  when  the  disappointed  gift  was  coupled 
with  others  in  the  same  will,  from  that  which  was  admitted  to  exist  in  cases 
where  the  disappointed  gift  stood  alone :  that  the  authorities  which  would  be 
cited  in  support  of  that  proposition,  with  the  exception  of  that  of  Attorney 
General  v.  Bishop  of  Llandaffjji)  which  did  not  appear  to  have  been  liti- 
gated, were  all  cases  in  which  the  fui^d  in  question  was  devoted  to  charity 
generally,  without  any  particular  object  being  specified,  and  consequently 
could  have  no  application  to  the  present,  until  it  should  have  been  ascertain- 
ed that  there  was  not  only  a  failure  of  \direct  objects  of  the  bequest,  but  that 
there  was  no  other  charity  more  nearly  resembling  that  which  had  failed  than 
either  of  the  others  mentioned  in  the  will ;  Aitomey  Crenend  v.  Whiieley  :(b) 
that,  in  the  present  case,  there  was  not  only  no  finding  of  the  master  or  de- 
claration of  the  court  to  that  efiect,  but  it  was  obvious  that  many  objects 
might  be  su^ested  more  nearly  related  to  the  redemption  of  captives  in  Bar- 
bary  than  either  the  schools  in  the  neighborhood  of  the  city  of  Lon- 
don, or  the  decayed  ^freemen  of  the  Ironmongers  Company :  for  in-    [*217] 
stance,  considering  that  it  was  owing  to  the  naval  victory  at  Algiers, 
that  there  were  now  no  direct  objects  to  which  this  fund  could  be  applied,  ^tnd 
that  its  accumulation  had  in  fieict  commenced  from  the  date  of  that  event,  any 
of  the  various  naval  chiuities  in  the  country,  and  particularly  those  which 
were  now  affording  relief  to  sailors  who  had  fought  in  that  battle,  naturally 
suggested  themselves  as  more  nearly  related  to  the  original  purpose  than 
either  of  the  other  charities  mentioned  in  the  will.     At  all  events,  it  was  a 

(a)  See  2  Mylne  &  Keen,  586.  (6)  11  Yesi  241 ;  see  page  251. 


*"'  OASES  IN  CHANCERY. 


1840^— The  Attorney  General  y.  The  Ironmongen  ComfMiny. 


conclusive  objection  to  the  scheme  which  had  been  adopted*  that  it  would 
have  the  effect  of  narrowing  the  operation  of  a  charity,  originally  general  iu 
its  nature,  to  a  particular  district  and  a  limited  class  of  objects ;  whereas  the 
the  principle  of  the  court  was  to  adhere,  as  far  as  possible,  to  the  general 
character,  even  where  it  was  obliged  to  vary  the  particular  form,  of  the  ap- 
plication pointed  out  by  the  testator;  and  thitt  wherever  thai  was  not  prac- 
tical, its  tendency  was  to  select  such  a  scheme  as  should  extend  the  applica- 
tion of  the  fund,  rather  than  to  restrict  it  within  narrower  limits. 

Sir  William  FoUeU^  Mr.  Wigram^  and  Mr.  Skarpe^  for  the  Ironmongen 
Company,  contended  that  the  jurisdiction  of  the  court  in  cases  of  this  kind 
was  much  more  discretionary  than  the  argument  of  the  appellant  seemed  to 
suppose ;  and  it  was  only  when  the  exercise  of  that  discretion  was  clearly  at 
variance  with  some  established  principle  of  law  that  an  appellate  judge  woald 
feel  himself  justified  in  interfering :  thftt  if,  in  adjudicating  between  the  rival 
claims  of  several  objects,  all  of  which  were  so  remote  from  the  original  pur* 
pose  as  those  which  had  been  suggested,  the  court  were  to  speculate  and  re- 
fine upon  the  different  degrees  of  there  approximation  to  the  expressed  inten- 
tion of  the  testator,  there  would  be  no  end  to  the  diversities  of  opi- 
[*218]  nion  which  different  'judges  would  entertain ;  and  the  consequence 
would  be,  that  in  the  attempt  to  apply  the  funds  to  such  a  purpose 
as  should  be  most  in  conformity  with  the  will  of  the  donor,  the  fund  itself 
would  be  wholly  exhausted  in  litigation. 

They  then  pursued  the  same  tine  of  argument,  and  cited  the  same  authori- 
ties iu  support  of  the  scheme  of  the  defendants  as  had  been  insisted  upon  in 
the  court  betow.(a) 

On  the  conclusion  of  the  argument  for  the  defendants, 

Mr.  Wrajf  stated  that  he  appeared  for  the  Attorney  General,  in  a  character 
distinct  from  the  relator,  and  that  he  should  support  the  order  of  the  Master 
of  the  Rolls,  unless  the  court  should  allow  him  to  do  that  which  he  had  done 
at  the  Rolls,  namely,  support  the  master's  report  upon  the  case  of  the  Mico 
charity  as  well  as  the  others  which  were  there  referred  to :  but 

The  Lord  Chancellor  said,  that,  on  an  information,  the  Attorney 
General  was  the  party  prosecuting  the  cause,  and  was  the  only  party  whom 
the  court  could  recognize  in  that  character;  and  therefore  that  his  lordship 
could  not  hear  the  Attorney  General  against  the  relator,  or  the  relator  against 
the  Attorney  General.[l  J 

Mr.  Cooper  was  then  heard  in  reply. 


1841 :  Jan.  23.— The  Lord  Chancellor  :— The  effect  of  the  order 

(a)  See  2  Bear.  320,  321. 

[1]  In  an  information  by  the  Attorney  General  at  the  inetanee  of  a  relator,  the  Attorney  Genfl- 
ral  OQjfht  not  to  appear  otherwise  than  In  rapport  of  the  informi^tion.  Attornef  Oeneralf*  Th 
Jrtmmangev  Company 9  3  Bear.  313, 329.  It  ia  not  oeceaBary  that  the  relator  in  an  in/bmiatioa 
■hould  have  an  interest  in  the  snbj^t  of  the  rait-    Aitornty  OentriU  t.  Riek^ds,  I  Phillipit  3^* 
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now  ander  consideration,  is  to  declare  that  the  moiety  of  the  income 
of  the  property  by  *the  will  devoted  to  the  redemption  of  British  [*219] 
slaves  in  Turkey  and  Barbary  ought  (the  failure  of  such  gift  for  want 
of  objects  being  established)  to  be  applied  to  the  two  other  objects  named  in 
the  will.  The  first  question  I  have  to  consider  is,  whether  that  application 
of  the  property  ought  to  be  established  ;  and,  before  I  advert  to  the  terms  of 
the  will,  I  must  shortly  observe  upon  the  former  order,  from  which  it  must, 
I  think,  be  inferred  that  this  mode  of  application  has  hitherto  been  disap- 
proved by  all  the  other  judges  by  whom  this  question  has  been  considered. 

The  decree  of  1830  directed  the  master,  if  he  found  that  there  were  no 
objects  of  the  first  gift,  to  inquire  how  that  moiety  of  the  income  destined 
for  it  should  be  applied,  regard  being  had  to  the  will,  and  to  approve  of  a 
scheme  accordingly,  and  to  inquire  whether  it  could  be  carried  into  effect 
without  the  aid  of  parliament.  The  master  reported  in  favor  of  a  scheme 
proposed  by  the  defendants,  by  which  this  moiety  of  the  income  was  to  be 
equally  divided  between  the  two  other  objects  mentioned  in  the  will,  namely, 
the  second,  charity  schools  in  the  city  and  suburbs  of  London,  where  the 
education  is  according  to  the  church  of  England,  no  one  to  have  more  than 
Wi  a  year ;  and  the  third,  necessitous  decayed  freeman  of  the  city,  their 
widows,  and  children ;  and  he  reported  that  such  scheme  could  be  carried 
into  effect  without  the  aid  of  parliament. 

When  the  cause  came  before  Sir  J.  Leach,  in  November,  1833,(a)  he  dif- 
fered  from  the  master  in  one  respect,  and  declared  that  this  court  had  no  ju- 
risdiction to  apply  the  funds  to  any  purpose  unconnected  with  the  intention 
of  the  testator,  and  referred  it  to  the  master  to  approve  of  a  scheme 
to  be  submitted  to  parliament  for  the  ^application  of  this  moiety  of  [*220] 
the  income.  It  appears  to  me  that  bis  honor  could  not  have  made 
this  order  without  being  of  opinion  that  the  scheme  approved  by  the  master, 
was  contrary  to  the  intention  of  the  testator,  and  one  which  ought  not  to  be 
adopted.  If  he  had  approved  pf  it,  being,  as  he  was,  of  opinion  that  the 
court  had  not  jurisdiction  to  carry  it  into  effect,  the  obvious  course  would 
have  been  to  have  put  the  case  in  a  course  of  procuring  the  sanction  of  par- 
liament to  an  approved  scheme,  and  not  to  send  it  back  to  the  master  to  settle 
another  scheme,  with  a  view  of  submitting  such  other  scheme  to  parliament. 
I  am  aware  that  his  honor  thought  that  the  direction  in  the  will,  that  the 
income  of  the  property  should  not  be  applied  to  any  other  purpose  than  that 
what  was  thereby  mentioned  and  directed,  was  operative  in  excluding  the 
jurisdiction  of  this  court ;  but  that  went  only  to  the  question  of  jurisdiction, 
and  must  have  been  as  applicable  to  any  other  scheme  as  to  that  approved 
by  the  master. 

When  the  case  came  before  Lord  Brougham  in  November,  1834,(6)  his 
)<>rd8bip  differed  firom  Sir  J.  Leach  as  to  the  question  of  jurisdiction,  and  re- 

(«)  8m  3  Mylae  &  Xees,  576.  (h)  8m  3  Uj\w»  &  Kseo,  58L 
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versed  that  part  of  his  decree,  and  declared  that  the  court  had  jariadtction 
fo  apply  the  surplus  income  of  the  moiety  of  the  charily  property  in  ques- 
tion as  near  as  might  be  to  the' intention  of  the  testator,  having  regard  to  the 
bequest  touching  British  captives,  and  also  the  other  charitable  bequests  in 
the  will ;  and  it  was  referred  back  to  the  Rolls  to  be  reheard  on  farther  di* 
reciions  upon  the  master's  report  of  the  20th  of  July,  1833,  on  the  footing 
of  the  declaration  thereby  made. 

Lord  Brougham  being  of  opinion  that  the  court  bad  jurisdiction, 
[*221]  and  that  the  prohibitory  words  in  the  will  "did  not  necessarily  ex- 
clude the  other  charities  mentioned  in  it,  would,  if  he  had  approved 
of  the  scheme  sanctioned  by  the  report  of  the  20th  of  July,  1833,  have  merely 
confirmed  and  acted  upon  that  report ;  for,  in  that  case,  he  would  have  con- , 
curred  in  all  that  the  master  had  done :  but  such  was  not  the  course  betook; 
for,  in  the  report  of  ^is  judgment,(a)  he  says  that  it  must  be  referred  back  to 
the  master  to  approve  a  proper  scheme  for  the  application  of  this  surplus  in- 
come of  the  moiety  of  the  property. 

When  the  case  came  before  me  at  the  Rolls  on  the  1st  of  May,  1835, 1  bad 
the  greatest  difficulty  in  making  an  order,  consistently  with  what  had  been 
before  done ;  but  finding  that  Lord  Brougham's  order  varied  the  directions 
of  the  decree  of  1830  (though  not,  in  my  opinion,  in  any  thing  material,]  as 
to  what  the  master  was  to  have  regard  to  in  settling  a  scheme,  I  could  not 
act  upon  a  report  made  before  such  varied  directions  were  given.  I  found  it, 
therefore,  necessary  to  send  the  case  back  to  the  master,  with  the  declaration 
in  Lord  Brougham's  order,  to  review  his  report.  I  did  not  feel  myself  com- 
petent to  deal  with  the  report  already  made.  What  I  said,  therefore,  with 
reference  to  the  scheme  approved  by  that  report  may  be  considered  as  extra- 
judicial. I  did,  however,  express  an  opinion  that  there  were  decided  objec- 
tions to  the  scheme  so  approved  of.  That  scheme,  which  has  been,  in  sub- 
stance, adopted  by  the  present  Master  of  the  Rolls,  comes  before  me  with  a 
sanction  and  authority  which  demands  the  aitmost  respect  and  the  greatest 
consideration,  which  I  have  thought  it  my  duty  to  give  to  it,  but  without 

being  able  to  satisfy  myself  that  my  former  opinion  was  incorrect 
[*222]  *It  is  obviously  true  that  if  several  charities  be  named  in  a  will, 
and  one  fail  for  want  of  objects,  one  of  the  others  may  be  found  io 
be  cy  pres  to  that  which  has  failed  ;  and,  if  so,  its  being  approved  by  the  tes- 
tator ought  to  be  an  additional  recommendation ;  but  such  other  charity 
ought  not,  as  I  conceive,  to  be  preferred  to  some  other  more  nearly  resem- 
bling that  which  has  failed.  That  point,  however,  is  not  open  upon  the  pre- 
sent report,  which  was  made  under  an  order  directing  the  master,  in  settling 
a  scheme,  to  have  regard,  as  near  as  may  be,  to  the  intention  of  the  testator 
as  to  the  bequest  contained  in  his  will  touching  Britbh  captives,  and  having 
regard  also  to  the  other  charitable  bequests  in  the  said  will.    By  this  I  un- 

{a\  2  M.  &  K.  589. 
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derstand  that  the  first  subject  to  be  considered  is  the  intentioa  of  the  testatofi 
to  be  discovered  from  the  gift  in  favor  of  British  slaves ;  subordinately  to 
whichtand,  if  possible,  consistently  with  it,  the  other  charities  are  to  be  con- 
sidered ;  and  this,  I  conceive,  would  have  been  the  course  to  be  pursued,  if 
there  bad  not  been  any  such  special  directions. 

Assuming  this  to  be  the  rule,  it  appears  that  the  first  charity  is  most  gen- 
eral in  its  objects,  being  applicable  to  all  British  persons  who  should  happen 
to  be  in  a  particular  situation ;  that  the  second  is  limited  to  persons  in  Lon- 
don and  its  suburbs ;  and  that  the  third  is  confined  to  freemen  of  a  particular" 
company  in  London.  It  would  seem,  therefore,  that  although  there  is  no 
possibility  of  benefitting  the  British  community  at  large  in  the  mode  intend- 
ed by  the  testator,  none  being  found  in  the  situation  he  anticipated,  that  it 
would  yet  be  more  consistent  with  his  intention  that  the  same  community 
should  enjoy  the  benefit  of  his  gift  in  any  other  way  than  that  it  should 
be  confined  to  any  restricted  portion  of  such  community. 

*In  considering  the  manner  in  which  such  benefit  should  be  con-    [*223] 
ferred,  it  is  very  reasonable  and  proper  to  look  to  other  provisions  in 
his  will,  in  order  to  see  whether  he  has  indicated  any  preference  to  any  par- 
ticular mode  of  administering  charity.    If  a  testator  had  given  part  of  his 
property  to  support  hospitals  for  leprosy  in  any  part  of  England,  and  another 
part  to  a  particular  hospital,  it  would  be  reasonable  to  adopt  the  support  of 
hospitals  as  the  mode  of  applying  the  disposable  funds ;  but  there  would  not 
be  any  ground  for  giving  the  whole  to  the  particular  hospital.    The  only 
case  referred  to  as  giving  any  countenance  to  such  a  principle  is  the  unre- 
ported case  of  Attorney  General  v.  Bishop  of  Llandaff^  cited  2  Mylne  & 
Keen,  689,  and  stated  in  the  master's  report  in  Attorney  General  v.  Gibson^ 
dated  23d  of  July,  1835.(a)    It  is,  however,  to  be  observed  that  there  is  no 
appearance  of  that  case  having  been  discussed ;  and  that  the  trust  which 
failed  was  as  unlimited  as  to  the  description  of  slaves  as  the  present ;  and 
that  the  scheme  may  have  been  adopted  upon  the  principle  I  act  upon  in 
adopting  the  second  gift  in  this  testator's  will,  as  indicative  of  his  preference 
for  a  particular  charity,  and  therefore  to  be  preferred,  in  the  absence  of  any 
other  more  resembling  the  object  of  that  which  lias  failed.    It  may  also  be 
observed,  that  the  scholarships  in  that  case  appear  to  have  been  open  to  every 
description  of  candidate.    If  Lord  Eldon  had  thought  this  the  correct  prin- 
ciple to  act  upon,  he  would,  in  Mills  v.  Farmer^{b)  have  given  the  whole 
funds  to  the  two  charities  named,  instead  of  referring  it  to  the  master  to  ap- 
prove of  a  scheme  for  distributing  the  funds,  having  regard,  it  is  true,  to 
those  two  objects  named,  which  was  proper  for  the  purpose  of  ascer- 
taining what  •description  of  charity  was  most  likely  to  be  in  con-    f*224] 
formity  with  the  views  of  the  testator.    To  assume,  because  a  tes- 
tator names  two  charities  in  his  will,  that  he  would  have  given  the  amount 

(a)  See  thb  case  mentioned  in  3  Beav.  317,  u.  (&)  19  Ves.  483. 
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of  both  legacies  to  one,  if  he  had  foreseen  that  the  other  could  not  be  carried 
into  effect,  and  therefore  to  give  the  provision  intended  for  the  object  which 
fails  to  the  other,  is  or  may  be  totally  inconsistent  with  the  doctrine  of  cy 
pres.    The  two  objects  may  be  wholly  unconnected ;  and  there  may  be 
other  charities  closely  connected  with  that  which  the  testator  intended  to 
favor ;  but,  as  indicative  of  the  testator^s  general  views  and  intentions,  it 
may  be  very  proper  to  observe  the  course  he  has  pursued  in  his  gifts  to  other 
cliarities.    I  thin^,  therefore,  that  in  the  absence  of  any  objects  bearing  any 
resemblance  to  the  .object  which  has  failed,  it  is  very  proper  to  look  to  the 
second  gift,  but  only  as  a  guide  to  lead  to  what  the  testator  would  probably 
have  done  himself,  and  therefore  not  to  be  followed  further  than  may  be  pro- 
per to  attain  that  object ;  but,  with  regard  to  the  third  object,  I  cannot  see 
any  grounds  for  considering  it  as  indicative  of  the  testator's  g^eneral  views, 
or  any  reason  for  supposing  that  he  would,  under  any  circumstances,  ha?e 
wished  that  provision  increased.    The  objects  are  restricted  within  the  nar- 
rowest limits ;  and  it  is,  in  that  respect,  in  direct  contrast  with  the  extended 
nature  of  the  first  gift :  but  what  appears  to  me  to  be  conclusive  against  any 
reference  to  the  third  gift  is,  that  the  testator  has  expressed  his  reasons  for 
the  gift,  which  can  have  no  application  to  the  moiety  undisposed  of.    He 
says  that  the  third  gift  is  in  consideration  of  the  company's  *'  care  and  pains 
in  the  execution  of  his  will."    It  is  true  that  this  compensation  is  given  to 
the  company  in  the  shape  of  a  provision  for  necessitous  decayed  freemen  of 
the  company,  their  widows  and  children,  and,  no  doubt,  is  a  charity ; 
[*225]    but  in  looking  for  evidence  of  the  testator's  'general  views  and  in- 
tentions, with  reference  to  the  kind  of  charities  to  be  favored,  it  can- 
not be  inferred  that  he  preferred  the  distressed  freemen  of  the  company  to  all 
others,  because  he  made  a  provision  for  them,  as  a  consideration  for  services 
to  be  performed  by  the  company ;  and  this  consideration  has  already  in- 
creased in  a  greater  ratio  than  the  income  of  the  property,  it  being  well 
known  that  a  large  property  may  be  administered  at  a  less  per  centage  than 
a  small  one.    I  am,  therefore,  of  opinion  that  this  third  gift  cannot  be  re- 
ferred to,  for  any  purpose,  in  settling  a  scheme  for  the  application  cy  pre$  of 
the  funds  intended  for  the  first:  but  I  think  the  most  reasonable  course  to  be 
adopted  is  to  look  at  the  second  gift,  as  indicative  of  the  kind  of  charity  pre- 
ferred by  the  testator,  but  making  it  as  general  in  its  application  as  the  first 
was  intended  to  be,  that  is,  open  to  all  who  might  stand  in  need  of  its  assis- 
tance ;  which  leads  to  this  conclusion,  that  it  should  be  applied  in  support 
of  charity  schools,  without  any  restriction  as  to  place,  where  the  education 
is  according  to  the  church  of  England,  but  not  to  exceed  20/.  per  year  to 
any  one. 

I  see  no  ground  for  applying  any  part  of  the  funds  for  the  benefit  of  the 
pensioners  in  Greenwich  Hospital,  who  were  present  at  the  battle  of  Algiers, 
or  to  the  Seamens  Hospital  Society,  or  to  the  Royal  Naval  Benevolent  So- 
ciety, or  to  the  Royal  Naval  School,  or  to  the  school  attached  to  Greenwich 
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Hospital,  unless  such  schools  fall  under  the  description  of  schools  to  which  I 
have  before  said  I  thought  the  funds  ought  to  he  applied,  in  which  case  they 
may  be  entitled  to  a  very  favorable  consideration. 

1  am  also  of  opinion  that  the  Mico  charity  is  not  one  to  which  these  funds 
can  be  applied  upon  the  doctrine  of  cy  pres.  The  legficy  in  that 
case  was  "  to  redeem  'poor  slaves  in  what  manner  the  executors  [•226] 
should  think  most  convenient."  In  this  there  was  no  restriction  as 
to  the  description  of  slaves,  or  to  the  countries  in  which  the  slaves  were  to 
be  looked  for:  and  when,  at  the  date  of  the  report  in  1835,  made  in  the 
cause  of  The  Attorney  General  v.  Gibson^{a)  upon  a  reference  to  approve 
of  a  scheme  to  carry  the  trust  into  effect,  or  if  that  should  be  found  to  be  im- 
practicable, then  to  appro /e  of  a  scheme  as  near  to  the  intent  of  the  will  as 
could  be,  regard  being  bad  to  the  existing  circumstances,  and  an  order  of  4th  of 
May,  1829,  by  which  the  master  was  to  be  at  liberty  to  receive  a  scheme,  to  be 
laid  before  him  on  the  part  or  behalf  of  the  Society  for  the  Conversion  and 
Religious  Instruction  of  the  Negro  Slaves  in  the  British  West  India  Islands,  it 
appeared  that  there  were  not  within  any  part  of  the  British  dominions  any 
poor  slaves  to  be  redeemed,  but  that  there  were  in  the  colonies  many  thou- 
sands of  human  beings  from  whom  the  odious  appellation  of  slaves  had  been 
removed,  but  whosse  state  was  very  far  short  of  that  of  freemen,  from  whose 
bodies  the  chains  of  slavery  had  been  struck,  but  whose  minds  and  morals 
were  still  in  that  state  of  degradation  which  is  inseparable  from  the  unfortu- 
nate situation  from  which  they  had  recently  been  in  part  rescued — it  was 
proposed  to  the  master  to  npplyj  and  he  approved  of  a  scheme  for  the  appli- 
cation of  }he  funds  to  the  completion  of  that  holy  work,  by  assisting  in  the 
education  of  those  poor  beings. 

If,  before  the  slavery  abolition  act,  these  funds  could  have  been  properly 
applied  in  procuring  the  redemption  of  slaves  in  the  colonies,  the 
proposed  application  for  the  benefit  of  the  apprentices  was  'doubtless    [*227] 
cy  pres  to  the  intention  of  the  donor ;  but  that  has  no  application  to  the 
present  case,  in  which  the  funds  could  not,  at  any  time,  have  been  so  applied. 

There  is,  necessarily,  great  latitude  in  exercising  the  jurisdiction  over 
charity  funds,  when  the  direct  object  of  the  donor  fails ;  and,  therefore,  very 
different  opinions  may  be  formed  upon  that  subject  in  the  same  case.  A 
charity  may  be  cy  pres  to  the  original  object,  which  seems  to  have  no  trace 
of  resemblance  to  it,  but  which  may  be  very  properly  adopted  if  no  other  can 
be  found  having  a  nearer  connection.  The  providing  for  the  education  for 
the  poor,  it  may  be  said,  has  no  resemblance  to  the  object  of  the  charity  which 
has  failed ;  but  none  has  been  suggested  which  unites  those  two  qualities 
vhich  induce  me  to  adopt  it,  namely,  ihe  application  bf  the  funds  in  a  manner 
of  which  the  testator  has  expressed  a  preference — for  the  benefit  of  all  who 
inay  stand  in  need  of  them. 


(a)  See  2  Beav.  317,  n. 
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I  propose,  therefore,  to  reverse  the  decree  of  the  Master  of  the  Rolls,  ex- 
cept so  much  of  it  as  declares  that  there  are  no  direct  objects  to  which  the 
gift  respecting  British  captives  can  be  applied,  and  in  lieu  of  the  part  so  re* 
versed,  to  declare  that  the  half  part  of  the  interest  and  profits  of  the  testator's 
property,  which  by  his  will  is  directed  to  be  applied  in  the  redemption  of 
British  slaves  in  Turkey  and  Barbary,  and  the  accumulations  thereof,  ought 
to  be  applied  in  supporting  and  assisting  charity  schools  in  England  and 
Wales,  where  the  education  is  according  to  the  church  of  England,  but  not 
to  an  amount  of  more  than  20/.  per  year  to  any  o];ie  school,  and  refer  it  back 
toUhe  master  to  settle  and  approve  a  scheme  for  that  purpose.    The  relators 

and  other  parties  to  the  suit  must  have  their  costs  out  of  the  fund,  but 
[*228]    the  other  parties  who  have  appeared  cannot  *have  any  costs ;  their 

appearance  and  their  taking  part  in  these  proceedings  is  irregular ; 
but,  considering  the  manner  in  which  they  were  invited  into  the  master's 
office,  and  the  circumstances  under  which  these  proceedings  were  takeCi^  I 
cannot  ord^r  them  to  pay  any  costs.[2J 


Shuttleworth  v.  Howarth. 

1841 :  April  19. 

A  rendaary  gift  in  a  will  if  a  gift  of  all  that  shall  remaiu  after  paymeat  of  debts  and  legacies,  and 
the  ezpoDses  incident  to  the  ezeaation  of  the  will.  And  therefore,  where  a  testator  gave  bb  re- 
siduary estate,  both  real  and  personal,  upon  trust  to  be  divided  in  certain  proportions  among  cer- 
tain classes  of  persons,  althongh  some  of  the  classes  turned  out  to  be  much  mors  nnmeiooa  than 
others,  it  was  held  that  the  costs  of  establishing  the  claims  of  the  individuals  composing  the  dif- 
ferent classes  were  not  to  be  paid  exclusively  out  of  the  portions  attributable  to  such  classes  re- 
spectively, but  that  the  costs  of  all  the  persons  who  established  their  claims  as  falling  within  the 
several  classes  were  to  be  paid  indiscriminately  out  of  the  residuary  fund  before  any  apporlioa- 
ment  of  it  took  place. 


[3]  Where  a  legacy  was  given  to  A.  B.,  <*  to  bo  applied  to  the  use  of"  a  certain  Catholic  Col- 
lege, and  A.  B.  died  in  the  testator's  lifetime,  the  court,  on  being  satisfied  of  the  respectability  and 
permanent  character  of  the  institution,  ordered  the  legacy  to  be  paid  to  the  president  of  the  college^ 
who  was  the  officer  intrusted  with  the  management  of  its  pecuniary  aflairs,  without  requiring  any 
scheme  to  be  settled,  although  the  Attorney  General  asked  for  one.  WaUh  v.  Oladwtonf,  1  Pliillips, 
290.    A  bequest  of  stock  was  made  to  the  **  Society  for  Bettering  the  Condition  of  the  Poor," 
upon  trust  to  apply  the  income  to  the  payment  of  the  house-rent  of  seven  or  more  conntry  laboren 
in  the  principality  of  Wales,  selected  in  a  certain  manner  ;  and  a  bequest  of  other  stock  to  the 
'<  Society  for  the  Encouragement  of  Female  Serrants,"  apon  tniat  todistribnte  the  income  auioa]- 
ly  in  gratuities  to  servants  in  the  same  principality,  selected  in  a  certain  manner.    The  two  so- 
cieties renounced  the  respective  trusts,  and  disclaimed  the  legacies.    It  was  held,  that  the  discre- 
tion  of  the  trustees  was  not  in  these  cases  of  the  essence  of  the  trust ;  that  the  trust  being  original- 
ly created  for  certain  definite  objects,  and  not  a  gift  to  charity  generally  or  indefinitely,  it  was  not 
a  case  in  which  the  disposition  of  the  fund  required  the  authority  of  the  sign  manual :  and  thai  the 
court  would  carry  the  trust  into  efibct  by  means  of  a  scheme.    Reeve  v.  Attorney  Oenerml^  3  Hare, 
191.    See  further  as  to  the  execution  of  charitable  trusts  ;  Simon  v.  Barbevt  5  Russ.  112  ;  Hay- 
ter  ▼.  Tregg,  id.  113,  1 15,  n.  1 ;  Bennett  y.  Hayter,  2  Beav.  81.    As  to  the  costs  in  suits  respect- 
ing charities ;  see  Attorney  General  ▼.  CuUum,  1  Keen,  104, 119,  n.  2  ;  The  Attorney  Generml  T. 
CmiuM  College^  2  Keen,  150 ;  The  Attorney  General  v.  Kerr,  2  Beav.  420. 
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The  order  made  by  the  Yice-Chancellor  upon  the  bearing  of  this  cause  for 
further  directions,  and  that  made  by  the  Lord  Chancellor  upon  the  appeal  of 
certain  persons  who,  not  being  parties  to  tlie  suit,  had  gone  in  under  the  de- 
cree and  established  their  titles  before  the  master,  will  be  found  stated,  to- 
gether with  nearly  all  the  facts  and  circumstances  of  the  case  which  are  ma- 
terial for  the  present  purpose,  in  the  fourth  volume  of  Messrs.  Mylne  & 
Craig's  Reports,  p.  492.  It  is  only  necessary  to  add  to  that  statement,  that  it 
appeared,  by  the  master's  report,  that  of  the  332  descendants  of  the  testator's 
paternal  uncle  and  aunt  whose  claims  had  been  allowed  by  him,  !213  were 
descendants  of  the  testator's  uncle  John  Kay,  and  119  were  descendants  of 
his  aunt  Mary  Kay ;  and  that  of  the  144  descendants  of  the  testator  s  ma- 
ternal uncle  and  aunts,  32  were  descendants  of  his  uncle  Thomas  Kay, 
110  were  descendants  of  his  aunt  Katherine  Kay,  and  two  only,^of 
whom  Margaret  *Southam  was  one,  were  descendants  of  his  aunt  [*229] 
Ann  Kay. 

The  effect  of  the  above  mentioned  order  of  the  Lord  Chancellor  having 
been  to  throw  a  large  additional  amount  of  costs  upon  the  general  residuary 
fund,  another  petition  of  appeal  was  presented  by  the  representatives  of*Mar- 
garet  Southam,  who  had  died,  praying  that  the  Vice-Chancellor's  order,  on 
further  directions,  and  the  order  of  the  Lord  Chancellor,  on  the  former  peti- 
tion of  appeal,  might,  respectively,  be  varied,  so  far  as  they  directed  the  pay- 
ment of  the  costs  of  the  several  descendants  or  representatives  of  descendants 
of  the  testator's  uncles  and  aunts  in  the  manner  therein  mentioned,  and  that 
the  funds  arising  from  the  residuary  real  and  personal  estate  of  the  testator 
might,  after  payment  of  the  costs  of  his  executors,  be  divided  and  apportion- 
ed among  the  several  descendants  of  the  testator's  uncles  and  aunts  in  the 
manner  directed  by  the  will,  prior  to  the  payment  of  any  other  costs ;  and 
that  it  might  be  declared  that  the  costs  of  each  class  of  such  descendants,  or 
of  the  personal  representatives  thereof,  ought  only  to  be  charged  upon  and 
made  payable  out  of  the  portion  of  the  fund,  so  far  as  it  would  extend,  to 
which  such  class  was  entitled,  and  that  the  same  might  be  ordered  to  be  paid 
thereout  accordingly. 

The  appellants'  counsel  contended  that,  in  making  the  apportionment  of 
costs  which  was  now  asked,  the  court  would  only  be  following  out  to  its 
legitimate  consequences  the  principle  which  had  been  laid  down  in  the  case 
of  Hutchinson  v.  i^eemait,(a)  and  which  had  been  adopted,  to  a  certain  ex- 
tent, in  his  lordship's  decision  upon  the  former  appeal  in  this  cause ; 
for  that  if  *all  the  persons  whom  the  master  bad  now  found  to  be  en-  [*230] 
titled  had  been  originally. made  parties  to  the  suit,  the  fund  would 
have  been  apportioned  amongst  the  difbrenl  classes  in  the  first  instance,  and 
then  each  portion  of  the  fund  would  have  had  to  bear  the  expense  of  making 
out  the  title  of  the  parties  claiming  to  participate  in  it,  which  was  exactly 
what  was  sought  to  be  done  by  this  appeal. 

(a)  4  Mylne  &  Craig,  490. 
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[Thb  Lord  Chancellor  said  that  that  state  of  things  could  not  possibly 
ha^d  happened  'because  the  court  would  never  declare  a  particular  class  of 
persons  entitled  to  a  portion  of  a  fund,  before  it  had  ascertained  whether 
there  were  any  other  individuals  answering  to  that  class  in  existence.][l] 

They  then  cited  the  cases  of  Basevi  v.  Serra,{a)  and  WcUlis  v.  WiUiamsj{h) 
as  authorities  for  the  principle,  that  where  several  persons  or  classes  of  per- 
sons were  entitled  to  integral  portions  of  a  fund,  each  portion  ought  to  bear 
the  expense  of  establishing  the  title  of  those  individuals  to  whom  it  be- 
longed. 

[The  Lord  Chancellor  said,  that  the  case  of  Basevi  v.  Serra  did  not 
apply,  because  the  costs  in  that  case  were  occasioned  by  the  legatee  having 
incumbered  his  share ;  whereas,  here,  the  difficulty  was  created  by  the  testa- 
tor himself.] 

Lastly,  they  ar^ed  that  the  effect  of  his  lordship's  order  on  the  former  ap- 
peal would  be  at  variance  with  the  expressed  intention  of  the  testatory  inas- 
much as  throwing  the  costs  of  all  the  five  classes  of  descendants  in- 
[*231]  discriminately  upon  the  general  fund  would  be  ^practically  equiva- 
lent to  a  distribution  per  capUa^  instead  of  per  stirpes :  at  all  events, 
it  wonid  be  making  the  two  descendants  of  Ann  Kay  pay  a  share  of  the  ex- 
pense of  establishing  the  title  of  the  474  descendants  of  the  other  uncles  and 
aunts. 

On  the  other  side,  it  was  contended,  that  the  costs  of  ascertaining  the  in- 
dividuals designated  by  the  testator  were  part  of  the  costs  of  executing  his 
will,  which,  by  the  general  rule  of  the  court,  were  payable  out  of  the  estate, 
before  any  distribution  of  the  residue  could  take  place;  Beames  on  Costs.(a) 
An  objection  of  form  was  also  taken  to  the  appeal,  as  being  a  second  rehear- 
ing of  the  Yice-Chancellor's  order,  which  could  only  be  bad  by  special  leave 
of  the  court. 

The  Lord  Chancellor  : — In  point  of  form,  the  petitioners  are  right : 
because  they  were  respondents  only  on  the  former  appeal; 'and  the  point 
now  raised,  and  which  they  have  a  clear  interest  in  raising,  was  not  then  un- 
der my  consideration.  But,  with  respect  to  the  merits,  I  see  no  reason  for 
departing,  in  this  instance,  from  the  established  rule  of  the  court.  The  peti- 
tion proceeds  upon  this,  that  heavy  expenses  have  been  incurred  in  the  mas- 
ter's office,  in  prosecuting  inquiries  respecting  the  title  of  some  of  these  class- 
es of  legatees,  in  which  the  appellants  have  no  interest ;  and  it  is  therefore 
contended,  that  the  payment  of  those  expenses  ought  to  be  provided  for  in 
such  a  manner  as  to  throw  them  upon  the  shares  of  those  parties  only  for 
whose  benefit  they  were  incurred.  It  would  be  difficult,  however,  to  recon- 
cile that  principle  with  the  rule  which  the  court  has  acted  upon  in 
[*232]    analogous  cases,  whch  is,  that  the  costs  *of  administering  the  estate 

(a)  14  Vet.  313 ;  and  3  Mer.  674,  tee  676.       (h)  BeaniM  on  Costs,  App.  No  1.        (c)  P.  14. 
[1]  Caldeeoii  v.  CMec^U,  ante,  183, 184,  and  n.  1,  ibid. 
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are  to  be  paid  out  of  the  estate  before  any  distribution  of  it  takes  place. 
Mr.  Beanies,  in  his  book  on  costS|(a)  puts  two  instances  of  a  suit  being 
rendered  necessary  by  the  circumstances  of  a  particular  legacy, 'in  both 
of  which  that  rule  has  been  applied.  The  first  is  where  the  difficulty  has 
arisen  from  the  infancy  of  the  legatee ;  the  second  is,  where  the  legacy  hav- 
ing been  limited  to  several  persons  in  succession,  it  has  become  necessary  to 
institute  a  suit  for  the  purpose  of  securing  the  fund.  How  are  those  cases  to 
be  distinguished  in  principle  from  the  present?  Take  the  case  where  the 
residue  is  undisposed  of.  It  is  not  fittempted  to  be  shown  that,  in  that  case, 
the  principle  of  apportionment  which  is  now  contended  for  has  ever  been 
api^ied,  as  between  different  branches  of  next  of  kin :  and  yet,  if  there  were 
a  difference  between  the  cases,  there  would  seem  to  be  more  reason  for  its 
application  in  that  case  than  in  the  present,  inasmuch  as  the  difficulty  here 
having  arisen  from  the  testator's  own  act,  it  would  seem  to  be  more  fit  thai 
his  estate  should  bear  the  expense  occasioned  by  it ;  but  there  is,  in  fact,  no 
such  difference,  because  what  is  to  be  distributed  in  both  cases  is  the  residue, 
and  the  residue  is  that  which  remains  after  all  the  expenses  of  administering 
the  estate  have  been  paid.  For  the  purpose  of  ascertaining  what  expenses  were 
understood  to  be  included  in  that  description,  1  inquired,  on  the  former  oc- 
casion, what  principle  was  adopted  in  the  taxation  of  costs  in  the  master's 
office,  where  legatees  or  persons  claiming  as  a  class  succeeded  in  establishing 
their  title  under  a  decree  for  the  administration  of  an  estate,  and  I  was  Iut 
formed  that  the  master  included  in  the  taxation  all  the  costs  incurred  iu  the 
office;  not  the  costs  incurred  out  of  doors  in  collecting  information 
as  to  the  *pedigree  of  the  party,  not  the  costs  of  private  inquiry,  but  [*233] 
the  costs  of  proceedings  in  the  suit  Those  have  always  been  consid- 
eied  as  part  of  the  costs  of  administering  the  estate,  and  as  such  are  to  be  paid 
out  of  the  estate  before  any  distribution  takes  place.  That  is  the  establish- 
ed rule  of  the  court,  and  1  can  see  no  particular  hardship  in  its  application 
to  the  present  case.  The  appeal  must  therefore  be  dismissed  with  costs.[2] 
Mr.  Wigram,  Mr.  Stuart^  Mr.  Kenyan  Parker^  Mr.  Spmee^  Mr.  Get- 
darij  and  Mr.  Freelingj  were  for  the  different  parties. 

(a)  See  p.  14. 

[9]  As  all  the  retidnary  legateee  are  merely  volanteen,  there  u  no  reaaon  why  nnleas  onder  pa- 
ciUiar  equitable  eircQinttances,  the  general  mle  ahoold  be  departed  from,  in  faTor  of  an  inditidod 
▼olimteeri  or  a  claM  of  Tolnnteen. 
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Brooks  v.  Pvrton  and  others. 

1841 :  Aognstl]. 

That  part  of  the  lOth  order  of  December,  1833,  which  proVidea  that  in  every  cauM  for  an  iDJime- 
tion  to  stay  proceed ioga  at  law,  if  the  defendant  do^  not  plead,  answer,  or  demur  to  the  plain- 
tiff's bill  within  eight  days  after  appearance,  the  plaintiff  shall  be  entitled,  as  of  conne,  upon 
motion,  to  such  injanction,  inolndes  amended  bills  as  well  as  others.  And  the  3d  order  of  May, 
1839,  which  requires  that  applications  for  an  injonction  upon  amended  bills  shall,  in  certain 
cases,  be  supported  by  an  affidavit  of  the  truth  of  the  amendments,  relates  only  to  cases  in 
which  the  injonction  is  applied  for  upon  amendments  made  in  the  bill  after  an  answer  to  it  has 
been  put  in.  And,  therefore,  when  the  bill  has  been  amended  before  answer,  the  plaintiff  may 
obtain  an  ioj unction  under  the  provisions  of  the  10th  order  without  any  affidavit  of  the  truth  of 
the  amendments. 

After  the  defendant  Purton  had  appeared  to  the  original  bill  in  this  cause, 
the  plaintiff  amended  it,  and  then  the  defendant  put  in  a  plea  to  the  amend- 
ed bill.  The  plaintiff  submitted  to  the  plea,  and  amended  the  bill  a  second 
time.  The  defendant, then  appeared  to  the  bill  as  so  amended,  and  demurred. 
The  plaintiff  submitted  to  the  demurrer,  and  on  the  1st  of  July,  amended  the 
bill  a  third  time.  On  the  6th  of  July,  the  defendant  appeared  to  the 
[*234]  bill  as  so  amended ;  *and  on  the  19th  of  July,  no  answer,  plea,  or  de- 
murrer having  been  put  in,  the  plaintiff  obtained  an  order  for  the 
common  injunction,  as  of  course,  without  any  affidavit  of  the  truth  of  the 
amendments. 

On  the  4th  of  August,  the  Vice-Chancellor,  upon  the  motion  of  the  de- 
fendant Purton,  discharged  that  order,  and  dissolved  the  injunction  with 
costs. 

The  plaintiff  now  moved,  by  way  of  appeal,  before  the  £x>rd  Chancellor, 
that  the  order  of  the  Tice-Chancellor  of  the  4th  of  August  might  be  discharg- 
ed, and  that  the  defendant  Purton  might  pay  the  costs  of  the  motion  upon 
which  it  was  made. 

Mr.  Beihell  and  Mr.  Parry  in  support  of  the  appeal  motion. — The  Yioe- 
Chancellor  discharged  ahe  order  for  the  injunction  upon  the  ground  that  it 
had  been  obtained  without  an  affidavit  verifying  the  amendments,  consider- 
ing the  case  to  be  within  the  third  order  of  May,  1&39  \{a)  but  that  order 
clearly  relates  only  to  applications  for  an  injunction  upon  amendments  made 
after  an  answer  has  been  put  in  to  the  original  biH,  and  not  to  cases  in  which 
the  amendments  have  been  made  before  answer.  The  word  "  afterwards  " 
in  that  order  must  have  some  meaning,  and  it  is  only  by  refening  it 
[*235]    to  the  *word  ''  answer  "  that  the  preceding  part  of  tlie  clause  can  be 

(a)  This  order  is  in  the  following  words  :~<*  That  in  case  an  injanction  to  stay  prooeedings  at 
lawBhall  be  prayed  for  by  the  bill,  and  shall  either  not  be  obtained,  or,  having  been  obtained,  ahali 
have  been  dissolved,  npon  the  merits  stated  in  the  answer,  and  the  plaintiff  shall  aftervraids  amend 
his  bill,  and  the  defendant  shall  not  plead,  answer,  or  demnr  to  the  amended  bill  within  eight  days 
after  appearance,  the  plaintiff  shall  be  eatiUed  to  move  for  an  injunction,  upon  ^ffid^vit  •/  ike 
truth  of  tho  amendmonto.** 
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made  sensible.  It  will  be  said|  however,  that  if  the  case  is  not  within 
the  third  order  of  May,  it  falls  within  the  tenth  order  of  December,  1833  ; 
and  that,  according  to  that  order,  as  construed  by  the  Yice-Chancellor  in 
Lee  V.  Ravenscrofty{a)  an  injunction  cannot  be  obtained  upon  an  amended 
bill  until  the  expiration  of  five  weeks  from  the  time  of  the  defendant's  ap- 
pearance. Now  it  is  true  that  that  case  appears  to  have  been  decided  by  his 
honor  after  conferring  on  the  subject  with  your  lordship ;  but  it  is  impossi- 
ble not  to  suppose  that  the  opinion  there  attributed  to  your  lordship — that 
the  word  ^'  bill "  in  that  part  of  the  tenth  order  which  relates  to  injunction 
causes  applied  only  to  original  bills — :nust  have  been  the  result  of  some 
misapprehension. 

[Thr  Lord  Cbancbllor: — I  have  no  recollection  of  having'  ever  ex- 
pressed any  such  opinion :  it  is  quite  sufficient  for  a  judge  to  be  responsible 
for  what  he  says  in  his  own  court,  and  nothing;  is  more  likely  than  that  a 
misapprehension  should  occiir  on  one  side  or  the  other  in  communications 
of  that  kind  out  of  court.] 

The  term  used  is  general,  and  is  sufficient  to  etnbrace  all  the  different 
kinds  of  bills  specified  in  the  preceding  clause.  Besides,  that  such  a  limited 
construction  cannot  be  the  correct  one,  is  evident,  from  considering  what  the 
practice  was  when  that  order  was  made,  and  what  was  the  object  of  that  or- 
der. The  intention  of  the  learned  judgps  who  frameS  that  order  was 
simply  to  abolish  the  old  orders  for  time,  and,  consistently  with  "^that  [*236J 
object,  to  retain  the  existing  practice,  in  injunction  causes,  which 
nobody  complained  of.  Now,  the  old  practice  in  these  suits  was,  that  the 
plaintiff  was  entitled  to  an-injunction  upon  the  defendant's  being  in  default, 
subject  only  to  this  condition,  that  where  an  answer  had  been  put  in  and  the 
bill  was  afterwards  amended,  it  was  necessary  to  make  a  special  application 
upon  an  affidavit  verifying  the  amendments,  James  v.  DownesJib)  Vipan  v. 
Mortlock  ,-{€)  and  all  that  the  10th  order  did  or  was  intended  to  do,  was, 
while  it  abolished  the  orders  for  time  in  all  cases,  to  retain  the  old  period  of 
eight  days  in  injunction  bills,  as  that,  at  the  expiration  of  which,  if  the  de- 
fendant did  not,  in  the  meantime,  plead,  answer,  or  demur,  he  was  to  be 
considered  as  in  default,  it  may  be  difficult,  perhaps,  to  understand  what 
necessity  there  was,  after  that  provision,  for  the  3d  order  of  May,  1839  ;  be- 
cause, when  once  the  period  of  default  was  fixed,  all  the  other  incidents  of 
applications  for  injunctions  which  existed  under  the  old  practice  would  at- 
tach of  course,  and,  amongst  others,  the  necessity  for  an  affidavit  where  the 
application  was  made  upon  an  amended  case,  after  the  equity  of  the  original 
case  had  been  denied  by  an  answer ;  but  it  is  sufficient  for  the  present  pur- 
pose to  say,  that  whatever  may  have  been  the  object  of  that  order,  it  does  not 
apply  to  a  case  like  the  present ;  and  that,  as  there  is  nothing  in  the  old 

(a)  6  Sim.  474  (&)  18  Vm.  533.  (e)  9  Mer.  476. 
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practice,  or  in  the  provisions  of  the  10th  order,  which  requires  an  affidavit 
in  support  of  amendments  made  before  answer,  no  such  affidavit  was  requisite 
in  the  present  case. 

Mr.  Wakefield  and  Mr.  Cooper,  contra. — The  interest  of  the  suitors  re- 
quires that  the  general  orders  should  be  construed  according  to  their 
[*237J    plain  *and  obvious  meaning ;  but  the  construction  of  the  third  order 
of  May,  1839,  which  is  now  contended  for,  would  require  that  seve- 
ral words  should  be  inserted  which  are  not  now  to  be  found  in  it 

[The  Lord  Chancellor: — ^That  construction  would  be  satisfied  by 
reading  the  words  ''or  having  been  obtained,  shall  have  been  dissolved,"  as 
if  they  were  in  a  parenthesis.] 

It  is  well  known  that  that  order  was  made  for  the  purpose  of  obviating  the 
inconvenience  occasioned  by  the  judicial  construction  put  upon  the  tenth  or- 
der of  December,  1833,  by  the  decision  in  Lee  v.  Ravenscrofi,  by  which  it 
was  held  that  the  word  ''  bill "  in  that  part  of  the  order  which  has  been  re- 
ferred to,  meant  an  original  bill  only ;  and  it  certainly  is  impossible  to  say, 
as  is  now  argued,  that  that  word  is  so  general  as  to  embrace  all  the  different 
kinds  of  bills  before  spoken  of,  for  it  clearly  cannot  refer  to  a  bill  of  revivor, 
which  is  one  of  them. 

'  [The  Lord  Chancellor: — I^  however,  it  means  original  bills  only, 
what  will  you  do  with  supplemental  bills  which  pray  for  an  iqj unction? 
ean  it  have  been  intended  that  one  time  should  be  fixed  for  obtaining  an  in- 
junction upon  them,  and  another  upon  original  bills  ?  The  Tice-Chancellor 
seems  to  have  thought  that  the  eleventh  order  necessarily  referred  to  original 
bills  only,  but  1  do  not  see  why  that  should  be  so,  as  the  eleventh  order 
clearly  refers  to  everything  which  the  tenth  order  refers  to.] 

Mr.  Bethell,  in  reply. 
[*23S]  *Thb  Lord  Chancellor  : — ^To  adopt  Mr.  Wakefield's  construc- 
tion of  the  third  order  of  May,  would  be  to  construe  that  order  by 
leaving  out  a  great  part  of  it ;  for  if  you  refer  the  word  "  afterwards"  to  the 
filing  of  the  original  bill,  as  his  construction  would  require,  all  the  clause, 
^<  and  shall  either  not  be  obtained,  or  having  been  obtained  shall  have  been 
dissolved,  upon  the  merits  stated  in  the  answer,"  will  be  made  wholly  insen- 
sible. It  is  clear,  however,  that  these  words  must  have  some  meaning,  and 
the  only  way  of  making  all  parts  of  the  sentence  consistent  is  by  reading  it 
in  the  manner  I  have  suggested,  as  if  the  words  ''  or  having  been  obtained 
«hall  have  been  dissolved,"  were  in  a  parenthesis ;  according  to  that  mode  of 
reading  it,  the  order  will  apply,  in  terms,  to  those  cases  only  where,  the 
equity  for  an  injunction  contained  in  the  original  bill  having  been  effectually 
displaced  by  the  answer,  the  plaintiff  afterwards  introduces  a  new  case  by 
amendment ;  and  the  order  provides  that  in  those  cases  the  plaintiff  shall  be 
entitled  to  move  for  an  injunction  upon  affidavit  of  the  truth  of  the  amend- 
ments, unless  the  defendant  shall  plead,  answer,  or  demur  to  the  bill  within 
eight  days  after  appearance.    Why  was  he  to  plead,  answer,  or  demur  with- 
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in  that  time,  if  tho  case  was  not  within  that  part  of  the  tenth  order  which 
applies  to  injunction  bills  ?    It  is  clear  from  the  third  order,  that  there  was 
something  which  the  defendant  was  bound  to  do  within  eight  days.     It  is 
said,  however,  that  that  part  of  the  tenth  order  has  received  a  diflferent  con- 
struction, and  that  it  was  because  amended  bills  were  not  included  in  it,  that 
the  third  order  of  May  was  made.    Now  I  am  very  sorry  to  have  to  contend 
with  a  decision  of  the  Vice-Chancellor's,  more  particularly  where  it  is  one  to 
which  I  am  said  to  have  assented :  but  it  really  seems  to  me,  that  but 
for  •that  case,  there  would  be  very  little  difficulty  in  construing  the    [•239] 
tenth  order.    That  order  begins  by  prescribing  certain  times  within 
which  a  defendant  is  to  plead,  answer,  or  demur  to  original  and  supplemental 
bills  and  bill§  of  revivor.    Then  comes  another  clause,  referring,  in  terms, 
to  amended  bills,  after  which  immediately  follows  the  clause  in  question — 
"that  in  every  cause  for  an  injunction  to  stay  proceedings  at  law,  if  the  de- 
fendant do  not  plead,  answer,  or  demur  to  the  plaintiff's  bill  within  eight* 
days  after  appearance,  the  plaintidf  shall  be  entitled,  as  of  course,  upon  mo- 
tion, to  such  injunction  ;"  the  words  are,  "  in  every  cause  for  an  injunction  ^ 
— there  seems  an  anxiety  to  be  as  general  as  possible  :  no  good  reason  has 
been  suggested  why  the  word  "bill"  should  not  refer  to  amended  bills,  as 
well  as  to  any  others  on  which  an  injunction  may  be  obtained  :  all  the  dif- 
ferent kinds  of  bills  are  enumerated  in  the  former  part  of  the  order,  and  the 
only  reason  for  not  repeating  them  is' that  the  order  is  here  sfieaking  of  bills 
for  an  injunction,  a  description  which  includes  equally  original,  amended, 
and  supplemental  bills.     Undoubtedly,  this,  construction  of  the  order  is  di- 
rectly at  variance  with  that  put  upon  it  by  the  Yice-Chancellor  in  Lee  v.  Ra* 
venacroft.    The  present  case,  however,  obliges  me  to  express  my  opinion 
upon  that  decision,  and,  however  it  may  have  been  acted  upon  since  it  was 
pronounced,  to  say  that,  in  that  part  of  the  tenth  order  which  relates  to  in- 
junction bills,  amended  bills  are  included.    That  construction  makes  the  or- 
der consistent  with  the  previously  established  practice,  whereas  the  other 
would  produce  great  confusion.    The  order  of  the  Yice-Chancellor,  therefore, 
in  this  case  must  be  discharged ;  but  as  it  is  impossible  to  say,  after  the  de- 
cision in  L^  V.  Ravenscrofi,  that  Mr.  Wakefield's  client  was  wrong  in  ap* 
plying,  I  shall  make  uo  order  as  to  tlie  costs. 
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[•240]  •Saunders  v.  Vautier. 

1841:  Jane  2, 4,  5. 

A  testator,  by  his  will,  bequeathed  to  his  ezecntors  and  trastees  all  the  East  India  stock  which 
should  be  standing  in  his  n&me  at  his  death,  upon  trust  to  accumulate  the  dividenda  until  D. 
W.  v.,  should  attain  twenty-five,  and  then  to  transfer  the  principal,  together  with  such  accn- 
mulations,  to  D.  W.  V.,  his  executors,  administrators,  or  assigns,  absolutely.  The  will  contain- 
ed also  a  residuary  bequest  The  testator  had  20002.  East  India  stock  standing  in  his  name  at 
his  death.  Held,  that  D.  W.  V.  took  an  immediate  vested  interest  in  that  legacy,  although  he 
was  a  minor  at  the  testator's  death  ;  and,  accordingly,  the  court  ordered  the  stock,  with  its  ac- 
cumulations,  to  be  transferred  to  him  on  his  attaining  twenty -one. 

Semhle :  The  existence  of  an  order  for  the  maintenance  of  an  infant  out  of  the  income  of  a  fnnd, 
does  not  prevent  the  court,  in  a  subsequent  proceeding  in  which  the  title  to  the  principal  comes 
directly  in  question,  from  making  an  order  negativing  the  infant's  title  to  the  fund. 

Richard  Wrigiit,  by  his  will,  gave  and  bequeathed  to  his  execators 
and  trustees  thereinafter  named,  all  the  East  India  stock  which  should  be 
standing  in  his  name  at  the  time  of  his  death,  upon  trust  to  accumulate  the 
interest  and  dividends  which  should  accrue  due  thereon  until  Daniel  Wright 
Vautier,  the  eldest  son  of  his  (the  testator's)  nephew,  Daniel  Yautier,  should, 
attain  his  (^ge  of  twenty-five  years,  and  then  to  pay  or  transfer  the  principal 
of  such  East  India  stock,  together  with  such  accumulated  interest  and  divi- 
dends, unto  the  said  Daniel  Wright  Yautier,  his  executors,  administrators,  or 
assigns  absolutely ;  and  the  testator  gave,  devised,  and  bequeathed  all  his 
real  estates,  and  all  the  residue  of  his  personal  estate  whatsoever  and  where- 
soever, to  his  executors  and  trustees  thereinafter  named,  their  heirs,  executors, 
administrators,  and  assigns,, upon  trust  to  sell  and  convert  into  money  all  his 
said  real  and  personal  estates  immediately  after  his  decease,  and  to  invest  the 
produce  arising  therefrom  in  their  names  in  the  3/.  per  pent  consolidated 
bank  annuities,  and  to  stand  possessed  thereof  upon  trust  for  the  said  Daniel 
Yautier  and  Susannah  his  wife,  and  the  survivor  of  them,  during  their  res- 
pective lives,  and  from  and  after  the  decease  of  the  survivor  of 
[*241]  them,  *upon  trust  for  their  children,  equally,  when  and  as  they 
should,  severally,  being  sons,  attain  the  age  of  twenty-one  years,  or 
being  daughters,  attain  that  age  or  be  married,  with  the  consent  of  their  trus- 
tees and  guardians,  and  in  the  meantime  to  apply  the  interest  and  dividends, 
of  the  respective  shares  of  such  children  for  their  benefit,  education,  or  main- 
tenance ;  and  in  case  any  child  should  die  before  attaining  a  vested  interest 
in  the  fund,  then  the  testator  directed  that  the  share  of  the  child  so  dying 
should  go  and  survive  to  the  others :  and  the  testator  nominated  and  appoint- 
ed his  friends  John  Saunders  and  Thomas  Saunders  his  executors  and  trus- 
tees. 

The  testator  died  on  the  21st  of  March,  1832,  at  which  time  a  sum  of 
2000/.  East  India  stock  was  standing  in  his  name.  The  executors,  having 
proved  the  will,  left  that  sum  standing  in  the  testator's  name,  but  invested 
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the  dividends  on  it,  as  tliey  accrued,  in  the  purchase  of  like  stock  in  their  own 
names. 

Shortly  after  the  testator's  death,  this  suit  was  instituted  by  the  executors 
against  Susannah  Yautier  aud  her  children  (Daniel  Vautier  having  died  in  the 
testator's  lifetime,)  for  the  purpose  of  having  the  trusts  of  the  will  carried  into 
execution  under  the  direction  of  the  court ;  and  a  decree  was  accordingly 
made,  directing  the  usual  accounts.  A  petition  was  afterwards  present- 
ed on  behalf  of  Daniel  Wright  Vautier,  who  was  then  a  minor,  praying 
the  appointment  of  a  guardian,  and  an  allowance  for  his  past  and  future 
maintenance :  and,  the  usual  reference  having  been  directed,  the  master,  by 
his  report,  found,  amongst  other  things,  that  the  petitioner's  fortune  consisted 
of  the  sum  of  2277/.  6s.  Id.  East  India  stock,  being  the  amount  pf  the  above- 
mentioned  sum  of  2000/.,  with  the  accumulations  thereon  since  the 
testator's  death,  and  *of  one-seventh  share  of  the  testator's  residuary  [*242] 
estate,  which  would  be  divisible  on  the  death  of  the  petitioner's  mo- 
ther. He  also  found  that  the  petitioner  had  been  educated  and  maintain- 
ed, since  the  death  of  the  testator,  by  his  mother,  and  that  she  had  properly 
expended  in  such  maintenance  the  sum  of  338/.  2s.,  which  he  found  ought  to 
be  paid  to  her  by  sale  of  a  sufficient  part  of  the  2277/.  &s.  7d.  East  Ipdia  stock ; 
and  he  found  that  the  sum  of  100/.  per  annum  would  be  a  proper  sum  to  be 
allowed  for  the  maintenance  and  education  of  the  petitioner  for  the  time  to 
come  during  his  minority,  and  that  it  should  he  paid  ont  of  the  dividends  of 
the  East  India  stock. 

By  an  order  of  the  Master  of  the  Rolls,  (Sir  C.  C.  Pepys,)  dated  the  25th 
of  July,  1835,  that  report  was  confirmed  and  carried  into  effect,  and,  in  pur- 
suance of  that  order,  the  trustees  continued,  during  the  minority  of  Daniel 
Wright  Vautier,  to  pay  the  sum  of  100/.,  out  of  the  dividends  of  the  stock, 
for  his  maintenance. 

Daniel  Wright  Vautier  attained  twenty-one  in  the  month  of  March,  1841, 
and  being  then  about  to  be  married,  he  presented  a  petition  to  the  Master  ojf 
the  Rolls,[l]  praying  that  the  trustees  might  be  ordered  to  transfer  to  him 
the  East  India  stock,  or  that  it  might  be  referred  to  the  master  to  inquire 
whether  it  would  be  fit  and  proper  that  any  and  what  part  of  the  stock 
should  be  sold,  and  the  produce  thereof  paid  to  the  petitioner,  regard  being 
had  to  his  intended  marriage,  and  for  the  purpose  of  establishing  him  in  busi- 
ness. 

Upon  that  petition  coming  on  to  be  heard  before  the  Master  of 
the  Rolls,  his  lordship's  attention  was  called  *to  the  order  of  the  25th    [*243] 
of  July,  1835,  whereupon  he  declined  to  deal  with  the  question  rais- 
ed upon  the  petition,  so  long  as  that  order  remained }  and  it  was,  in  conse- 
quence, arranged  that  the  petition  should  stand  over,  for  tile  purpose  of  ena- 

[1]  Lord  Langdale,  the  MCCMwr  of  Sir  C.  C.  Pepya,  who  became  chancellor  with  the  tHle  of 
Lord  Cottenbam.    The  oaee  befoie  Loid  Langdaie,  Maeter  of  the  Rolk  it  reported  4  fieaT.  115. 
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bling  the  other  residuary  legatees  to  present  an  appeal  petition  from  that  or- 
der to  the  Lord  Chancellor. 

An  appeal  petition  was  accordingly  presented,  praying,  simply,  that  the  or- 
der of  the  25th  of  July,  1835,  might  be  discharged  or  varied  ;  and  that  peti- 
tion now  came  on  to  be  heard. 

Mr.  Richards  and  Mr.  DeaUj  for  the  residuary  legatees,  contended  that  the 
order  for  maintenance  out  of  this  fund  was  erroneous,  inasmuch  as  the  l^ik- 
tee  took  no  interest  in  it  until  he  attained  the  age  of  twenty-five  years :  for, 
there  being  no  gfift  but  in  the  direction  for  payment  on  the  legatee's  attain- 
ing that  age,  it  followed,  according  to  the  established  rule,  that  the  vesting 
of  the  legacy  was  postponed  until  that  period,  unless,  from  particular  circum- 
stances, a  contrary  intention  could  be  collected,  in  this  case,  however,  there 
were  none  of  the  indicia  from  which  such  an  intention  had  usually  been 
inferred.  There  was  no  direction  in  the  will  to  give  the  legatee  the  interim 
enjoyment  of  the  produce  of  the  fund,  nor  even  so  much  as  a  provision  for 
maintenance  out  of  it ;  and  it  had  been  held,  that  even  the  existence  of  such 
a  provision  afforded  no  presumption  of  an  intention  to  vest  the  capital ; 
Leake  v.  Robinson.{a)  The  accumulations  were  not,  as  in  Hanson  v.  Crra- 
ham^{b)  directed  to  be  made  for  the  benefit  of  the  legatee;  nor  was 
[*244]  there  any  gift  of  them,  *any  more  than  of  the  principal,  except  in  the 
direction  for  payment.  The  gift  was,  in  fiict,  precisely  equivalent 
to  a  bequest  of  a  suih  of  money,  with  interest,  on  the  legatee's  attaining  a 
particular  age,  which  had  been  held  not  to  give  a  vested  interest  in  the 
meantime;  Knight  v.  Knight. (c)  The  only  circumstance  in  the  present 
case  which  indicated  an  intention  to  vest  the  legacy,  was  the  direction  to 
pay  to  the  legatee,  ^*  his  executors,  administrators,  or  assigns  ;"  but  these 
words  could  not  be  relied  on,  as  they  were  merely  the  technical  form  of  ex- 
pressing an  absolute  interest. 

They  also  cited  Battsford  v.  Kebbelljl^d)  Vawdry  v.  Oeddes^{e)  Judd  ▼. 
JhAdd^{g)  Newman  v.  Newman^(h)  and  they  observed,  that  the  course  adopt- 
ed by  the  Master  of  the  Rolls  showed  that  his  lordship  considered  that  the 
order  for  maintenance  was  erroneous,  or  otherwise  he  would  not  have  hesita* 
ted  to  order  a  transfer  of  the  fund  at  once  to  the  l^atee. 

Thb  Lord  Chancellor  : — I  cannot  recognize  the  principle  that  the  ex- 
istence of  an  erroneous  order  as  to  maintenance  prevents  the  court  from  mak- 
ing an  order  inconsistent  with  it,  as  to  the  principal  fund.  There  was  no-' 
thing  to  prevent  the  Master  of  the  Rolls  from  disposing  of  the  petition  which 
was  brought  before  him,  notwithstanding  that  order.  But,  with  respect  to 
this  petition,  1  do  not  see  to  what  purpose  1  can  deal  with  it.  If  the  party 
were  still  a  minor,  and  the  payment  of  the  maintenance  under  the  order 
[*245]    were  going  on,  there  might  be  a  reason  for  ^applying  to  stop  it  for  the 

(a)  9  M«r  363,  we  p^  387.         (»)  6  Vei.  939.  (e)  9  8  &  S.  49a        (fi  3  V«t.  363. 

(e)  1  Rom.  &  Mylne,  203.        {g)  3  Sim.  595.  (A)  10  Sim.  51. 
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future ;  but  by  discharging  that  ordeii  I  shoald  be  making  the  trustees  liable 
for  the  payments  they  have  made  for  maintenance.  The  petition  presented 
to  the  Master  of  the  Rolls  is  not  now  before  me,  or,  with  the  consent  of  the 
parties,  I  would  dispose  of  it. 


It  was  then  arranged  that  a  similar  petition  should  be  presented,  without 
delay,  to  his  lordship,  and  that  the  argument  should,  in  the  meantime,  pro- 
ceed, as  if  such  petition  were  actually  before  the  court. 

Mr.  Wigram  and  Mr.  Wood^  for  Daniel  Wright  Yautier : — Admitted  the 
general  principle,  that  where  there  was  no  gift  but  in  the  direction  for  pay- 
ment at  a  certain  time,  the  legacy  was,  in  the  meantime,  contingent,  unless 
a  contrary  intention  appeared  :  but  they  insisted  that  the  circumstance  from 
which  the  court  was  in  the  habit  of  inferring  such  intention,  was  not  the 
direction  that  the  legatee  should  have  the  interim  enjoyment  of  the  fund, 
but  the  necessity  of  separating  the  principal  sum  from  the  bulk  of  the  es* 
tate,  in  order  to  carry  into  effect  the  provisions  of  the  bequest.  Wherever 
such  necessity  occurred,  it  was  immaterial  whether  the  occasion  of  it  was 
an  immediate  gift  of  the  produce  of  the  fund  to  the  legatee,  or  a  gift  of  the 
fund  to  a  trustee  to  improve  for  his  benefit.  In  either  case,  it  was  the  sepa- 
ration of  the  fund  that  destroyed  the  contingent  nature  of  the  bequest,  and 
raised  a  presumption  that  an  immediate  and  absolute  gift  was  intended,  un- 
less that  presumption  were  rebutted  by  a  gift  over  in  the  event  of  the  legatee 
dying  under  the  prescribed  age ;  Vawdry  v.  Qeddea.{a)  That  prin- 
ciple was  recognized  in  Boddy  v.  Dawes^{b)  and  it  would  be  'found  [*246] 
to  be  the  principle  of  all  those  cases  in  which  a  gift  of  this  kind  had 
been  held  to  confer  a  vested  interest ;  Hanson  v.  6rraAafi»,(c)  Branstrom  v. 
WUkinsonj^d)  Love  v.  U  Estrange^(e)  Lane  v.  Ooudge.{g)  The  reasoning 
in  Batsford  v.  Kebhell  was  not  very  intelligible ;  but,  at  all  events,  the 
ground  of  that  decision,  whetlier  right  or  wrong,  was  peculiar  to  itself,  viz. 
that  the  dividends  of  stock  and  the  stock  itself  were  distinct  subject  matters 
of  bequest ;  and  if  that  were  so,  the  gift  of  the  dividends,  until  the  party  at- 
tained the  age  at  which  he  was  to  receive  the  stock,  did  not  involve  an  im* 
mediate  separation  of  the  stock  from  the  bulk  of  the  estate.[2J  They  also 
cited  Boraston^s  casOfih)  Manfield  v.  Dugard^[i)  Doe  v.  Whitby i{k)  and  re- 
lied on  the  limitation  to  *'  executors,  administrators,  or  assigns,"  observing 
that  the  legatee  could  have  no  ^'  assigns  "  in  the  sense  which  that  word  was 

(a)  1  Row.  dL  Mylne,  303.  (6)  1  Keen.  363.  (e)  6  Vea.  239. 

(rf)  7  Ve«.  421.  («)  5  Bro.  C.  P.  59.  {g)  9  Ves.  225. 

(h)  3  Rep.  19.  (i)  1  £q.  Caa.  Abr.  195,  pi.  4.  (k)  1  Burr.  228. 

[2]  <*  A  legacy  to  be  MTered  from  a  general  estate  inttanter,  for  the  nae  and  benefit  of  a  lega- 
tee, »  a  Yery  different  thing  from  a  legacy  to  be  severed  from  the  estate  only  upon  the  happen- 
ing of  a  particular  event  This  distinction  was  urged  by  myself  before  Lord  Cottenhsm,  in  the 
case  of  Saunders  v.  Vauiier,  and  was  approved  by  his  judgment  in  that  ease."  Wigram,  V.  C. 
Lister  v.  Bradley,  1  HarOi  14. 
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evidently  intended  to  beari  unless  the  legacy  vested  before  the  time  appoint- 
ed for  payment  arrived. 

Mr.  Anderdon  appeared  for  the  trustees. 

Mr.  Richards^  in  reply,  said  that  in  all  the  cases  which  had  beeo  cited 
there  was  either  an  immediate  gift  of  the  interim  produce  of  the  fund  to  the 
legatee,  or  a  trust  to  apply  it  for  his  benefit ;  and  the  mere  separation  of  the 
fund  from  the  rest  of  the  estate  had  never  been  treated  as  alone  sufficient  to 
give  the  legatee  a  present  vested  interest.  Still  less  could  it  be  so  considered 
in  this  case,  in  which  the  trustees  of  the  legacy  were  also  executors  and 

trustees  of  the  will  generally. 
[*247]        *0u  the  conclusion  of  the  argument, 

The  Lord  Chancbllor  said,  that  from  what  had  been  stated 
he  must  assume  that  the  Master  of  the  Rolls'  impression  was  that  the  order 
for  maintenance  was  erroneous. 

Mr.  Wigram  said  he  understood  that  the  Master  of  the  Rolls,  considering 
himself  bound  in  point  of  form  by  that  order,  had  expressed  no  opinion  upon 
the  merits. 


June  4. — The  Lord  Chancellor  :— I  should  not  have  thought  this  a 
case  of  any  difficulty;  but  the  form  in  which  it  came  before  me,  namelyiS 
rehearing  of  an  order  made  by  me  at  the  Rolls,  though  not,  as  I  at  first  un- 
derstood, at  the  suggestion  of  the  Master  of  the  Roils,  has  called  upon  me  to 
give  it  my  most  careful  attention.  I  have  no  recollection  of  the  case,  and 
have  no  means  of  knowing  how  far  my  judgment  was  exercised  upon  the 
construction  of  the  will.  1  cannot,  however,  assume  that  the  order  was 
made  without  my  having  considered  the  slate  of  the  property  as  stated  in  the 
master's  report ;  as  that  would  have  been  contrary  to  the  course  which  1  hare 
always  thought  it  my  duty  to  adopt  in  such  cases. 

It  is  argued  that  the  testator's  great  nephew,  Daniel  Wright  Vautier,  does 
not  take  a  vested  interest  in  the  Kast  India  stock  before  his  age  of  twenty- 
five,  because  there  is  no  gift  but  in  the  direction  to  transfer  the  stock  to  bim 
at  that  age.  But  is  that  so?  There  is  an  immediate  gift  of  the  Bast  India 
stock;  it  is  to  be  separated  from  the  estate  and  vested  in  trustees; 
[*248]  and  the  'question  is  whether  the  great  nephew  is  not  the  cestui  que 
trust  of  that  stock.  It  is  immaterial  that  these  trustees  are  also  ex- 
ecutors ;  they  hold  the  East  India  stock  as  trustees,  and  that  trust  is,  to  ac- 
cumulate the  income  till  the  great  nephew  attains  twenty-five,  and  then  to 
transfer  and  pay  the  stock  and  accumulated  interest  to  him,  his  executors, 
administrators,  or  assigns.  There  is  no  gift  over ;  and  the  East  India  stock 
either  belongs  to  the  great  nephew,  or  will  fall  into  the  residue  in  the  event 
of  his  dying  under  twenty-five.  I  am  clearly  of  opinion  that  he  is  entitled  to 
it.  If  the  gift  were  within  the  rule,  there  would  be  circumstances  to  take  it 
out  of  its  operation.    There  is  not  only  the  gift  of  the  intermediate  interest, 
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indicativei  as  Sir  J.  Leach  observes  in  Vawdry  v.  Geddesjlji)  of  an  intention 
to  make  an  irnraediate  gift,  because,  for  the  purpose  of  the  interest,  there  must 
be  an  immediate  separation  of  the  legacy  from  the  bulk  of  the  estate ;  but  a 
positive  direction  to  separate  the  legacy  from  the  estate,  and  to  hold  it  upon 
trast  for  the  legatee  when  he  shall  attain  twenty-five.  The  decision  in  VaW' 
dry  V.  Oeddes  and  other  cases,  in  which  there  were  gifts  over,  cannot  affect 
the  present  question.  Booth  v.  Boothjfi)  is  certainly  a  strong  case,  and 
goes  far  beyond  the  present,  and  so  does  Love  v.  V Estrange  ;(c)  and  it  is 
a  decision  of  the  House  of  Lords.  That  case  has  many  points  of  resemblance 
to  the  present ;  and  although  Lord  Rosslyn  seems  in  Monkkouse  v.  Holmcyid) 
to  question  the  principle  of  that  decision,  Sir  W.  Grant,  in  Hanson  v.  Gra* 
hamj{e)  justifies  it  upon  grounds,  most  of  which  apply  to  this  case,  particular- 
ly that  the  fund  was  given  to  trustees  till  the  legatee  should  attain  a  certain 
age,  and  that  it  should  then  be  transferred  to  him ;  from  which  and 
other  circumstances  he  thought  it  was  *to  be  inferred,  that  the  fund  [*249] 
was  intended  wholly  for  the  benefit  of  the  legatee,  although  the  tes- 
tator intended  that  the  enjoyment  of  it  should  be  postponed  till  his  age  of 
twenty-four.  Such,  I  think,  was  clearly  the  intention  of  the  gift  in  this  case. 
It  was  observed  that  the  transfer  is  to  be  made  to  the  great  nephew,  his 
executors,  administrators,  or  assigns,  [t  is  true  that  the  addition  of  those 
words  does  not  prevent  the  lapse  of  a  legacy  by  the  death  of  the  legatee  in 
the  lifetime  of  the  te8tator,[3]  but  they  are  not  to  be  overlooked,  when  the 
question  is,  whether  the  legacy  became  vested  before  the  age  specified ;  because 
if  it  were  necessary  that  the  legatee  should  live  till  that  age  to  be  entitled  to 
the  legacy,  then  there  would  be  no  question  about  his  representatives  at  that 
time. 

I  am  therefore  of  opinion  that  the  order  of  1836  was  right,  and  that  the 
petition  of  rehearing  must  be  dismissed,  and  with  costs;  which  T  should  not 
have  ordered,  if  the  Master  of  the  Rolls  had  recommended  the  parties  to 
adopt  that  proceeding  upon  a  view  of  the  merits  of  the  case,  but  which  I  am 
Dow  informed  was  not  the  case.  The  order  for  a  transfer  of  the  funds,  upon 
the  regular  evidence  of  the  legatee  having  attained  twenty-one,  will  follow 
this  decision  upon  the  construction  of  the  will.[4] 

(a)  1  Ross.  &  Mylne,  203.    See  p.  208.  (b)  4  Ve8.399.  (e)  5  Bro.  P.  C.  59. 

(<0  1  Bro.  C.  C.  298.  (e)  6  Vei.  239.    See  p.  248. 

[3]  ShuttUworth  v.  Orates,  4  Myla.  Sl  Cr.  38, 39.  A  giti  to  one  for  life,  remainder  to  bis  ehil- 
aren,  gives  a  vested  interest.    Sugden,  Cb. ;  Kimherly  v.  Tew,  2  Conn.  &  Law,  372. 

[4J  '*  It  bas  frequently  bappened  in  tbis  court,  that  a  testator  bas  given  to  an  individual  an  abso- 
lute vested  interest  in  a  defined  fund,  so  tbat,  according  to  the  ordinary  rule  of  law,  be  would 
"Ave  a  power,  of  bis  own  autbority,  to  receive  or  dispose  of  it  immediately  on  bis  attaining  legal 
H^ )  bat  having  given  suoh  a  vested  interest,  the  testator  bas  nevertheless  postponed  the  time  of 
giving  him  possession,  till  a  period  subsequent  to  the  legatee's  attaining  twenty-one,  although  in 
•Qch  cases  the  party  having  attained  the  age  of  twenty-one  cannqt,  according  to  the  direct  inten- 
tion of  the  will,  obtain  possenion,  yet  be  bas  everything  bat  possession  ;  he  has  the  legal  power 
^^  disposing  of  it ;  be  may  sell,  charge  or  assign  it,  for  be  bas  an  absolute,  uidefeaaible  interest  ii| 
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Oq  the  following  day,  a  petition  having,  in  the  meantime,  been  presented, 
proforma^  to  the  Lord  Chancellor,  in  pursuance  of  the  arrangement  above 
mentioned,  the  matter  was  again  spoken  to,  when 

Mr.  Anderdon  asked  for  the  costs  of  the  trustees,  both  of  that  peti- 
[*250]  tion  and  of  the  similar  petition  which  had  *been  presented  to  the 
Master  of  the  Rolls,  submitting'that  although  that  petition  was  not 
before  his  lordship,  yet  that  the  petition  might  be  put  upon  the  terms  of  pay- 
ing the  costs  of  it,  as  the  condition  of  his  obtaining  the  order  which  he 
asked. 

a  tbingr  defined  and  oertata ;  the  eourt  therefore  has  thought  fit,  (I  don't  know  whether  atnfaeto- 
rily  or  not,)  to  say,  that  since  the  legatee  has  such  the  legal  right  and  power  over  the  property, 
and  can  deal  with  it  as  he  pleases,  it  will  not  subject  him  to  the  disadvantage  of  raising  money 
by  selling  or  charging  his  interest  when  the  thing  is  his  own  at  this  very  moment.    The  eoart 
has,  in  such  casee,  ordered  payment  on  his  attaining  twenty-one."    Lord  Langdale,  M.  R.  Cwtit 
V.  LukifitS  Beav.  155     So,  previously,  in  Saunder9  ▼.  Vauiiert  4  Beav.  115,  Lord  Langdale  nid: 
*'  Where  a  legacy  is  directed  to  accumulate  for  a  certain  period,  or  where  the  payment  is  post- 
poned, the  legatee  if  he  has  an  absolute  indefeasible  interest  in  the  legacy,  is  not  bound  to  wait 
until  the  expiration  of  that  period,  but  may  require  payment  the  moment  he  is  competent  to  give 
a  valid  discharge."    A  testator  directed  the  residue  of  his  property  to  be  invested  in  land,  and  given 
to  S.  who  was  **  not  to  be  of  age  to  receive  this  until  he  attained  his  twenty.fifth  year,  and  to  be  en- 
titled to  him  and  his  heirs  male  ;**  it  was  held,  that  S.  took  a  vested  estate  tail  in  the  land ;  and  that 
the  rents  and  profits  were  applicable  to  his  benefit  during  his  minority.     i9noio  v.  Poulden,  1  Keen, 
186.    As  to  the  vesting  of  a  legacy,  with  deferred  time  of  payment,  see  further,  BUniY.  WiU 
liaiM,  3  Myl.  Sl  K.  411 ;   Lister  v.  Bradley,  1  Hare,  10  ;   Salisbury  v.  Petty,  3  Here,  90;  3 
Sim.  Sl  Stu.  493,  n.  1 ;  1  Russ.  dp  M.  208,  n.  3  ;  2  Beav.  226,  n.  1,  where  a  nunober  of  cases  on 
the  subject  are  collected  ;  10  Sim.  58,  n.  1.    That  the  direction  for  accumulation  does  not  vary  the 
general  rule,  see  in  addition  to  the  case  in  the  text,  Blease  v.  Burgh,  2  Beav.  S^l  ;  and  the  princi- 
ple applies,  as  well   to  a  residuary  as  a  specific  legacy.     Leeming  v.  Sherrattf  2  Hare,  14    In 
that  case  Wigram,  V.  C.  said,  (p.  20,)  "  In  Saunders  v.  Vautier  the  testator  gave  to  his  exeeuton 
and  trustees  (the  same  individuals)  all  the  East  India  stock  which  should  be  standing  In  his  name 
at  the  time  of  his  death,  upon  trust  to  accumulate  the  intereet  and  dividends  which  should  accnis 
thereon,  until  Daniel  Wright  Vautier  should  attain  the  age  of  twenty-five  yean,  and  then  to  pay 
or  transfer  the  principal  of  such  East  India  stock,  together  with  such  accumulated  interest  and 
dividends,  unto  the  said  Daniel  Wright  Vautier,  his  executors,  administrators,  or  assigns  absolntely. 
Under  this  behest  the  court  gave  Daniel  Wright  Vautier  maintenance  out  of  the  fund  during  bii 
minority,  and,  upon  his  attaining  twenty-one,  ordered  the  whole  fund  to  be  transferred  to  him.   It 
is  true  that  in  that  case,  the  Lord  Chancellor  noticed  special  circumstances  which  he  thought  suf- 
ficient to  decide  the  question  ;  but  he  expressed  a  clear  opinion  upon  the  case,  independently  of 
those  circumstances ;  and  the  special  circumstances  he  relied  upon  with  respect  to  the  paiticnlar 
legacy,  in  that  case,  apply  by  law,  to  a  residuary  clause,  without  being  expressly  mentioned."  The 
case  of  Parkham  v.  Gregory,  4  Hare,  396,  before  the  same  judge,  was  also  the  ease  of  a  rendnary 
gift.    The  Vice-Chancellor  said :  "  If  there  is  a  gift  to  a  person  at  twenty -one,  or  on  the  happen- 
ing of  any  event,  as  occurred  in  the  case  of  Leake  v.  Robinson,  (2  Meriv.  363,)  where  there  was  a 
gift  to  persons  upon  their  attaining  twenty-five,  or  a  direction  to  pay  and  divide  when  a  person  at- 
tains twenty-one,  there,  the  gift  being  to  persons  answering  a   particular  description,  if  a  party 
cannot  bring  himself  within  it,  he  is  not  entitled  to  take  the  benefit  of  the  gift.    There  is  oo  gift 
in  those  cases,  except  in  the  direction  to  pay,  or  in  the  direetion  to  pay  and  divide.     But  if,  upon 
the  whole  will,  it  appears  that  the  future  gift  is  only  postponed  to  let  in  some  other  interest,  or  ss 
the  court  has  commonly  expressed  it,  for  the  benefit  of  the  estate,  the  same  reasoning  has  never 
been  applied  to  tlie  case.    The   interest  is  vested  notwithstanding,  although  the  enjoyment  ii 
postponed.    In  Salisbury  v.  Petty,  3  Hare,  86, 1  had  a  somewhat  similar  case  before  me." 
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The  Lord  Chancellor  said,  that  he  had  no  jurisdiction  on  the  petition 
presented  at  the  Rolls ;  but  suggested  to  the  petitioner  that  he  should  con- 
sent to  those  costs  being  included  in  the  present  order,  as  he  would  otherwise 
have  to  pay  the  expense  of  another  application  to  the  Master  of  the  Rolls  for 
the  purpose  of  recovering  them ;  which  suggestion  was  acceded  to. 

Mr.  Richards  then  made  a  similar  application  for  the  costs  of  the  residua- 
ry legatees,  which  was  opposed  by  Mr.  Wigram^  on  the  ground  that  the  re- 
siduary legatees  stood  in  the  situation  of  parties  who  had  opposed  a  claim 
and  failed ;  but  i 

The  Lorr  Chancellor  said,  that  as  the  fund  had  not  been  carried  over 
to  the  separate  account  of  the  petitioner,  and  therefore  could  not  have  been 
obtained  without  serving  the  other  parties  in  the  cause,  the  residuary  lega- 
tees were  entitled  to  their  costs ;  and,  accordingly,  his  lordship  directed  that 
the  costs  of  all  parties  to  that  petition,  and  also,  by  consent,  of  the  petition  at 
Rolls,  should  be  paid  out  of  the  fund.[5] 


•Herring  v.  Clobery.[1]  [•251] 

1841 :  April  28.    • 

A  motioa  for  leave  to  prove  viva  vore,  upon  a  rehearing^  exhibits  which  were  not  in  evidence  npon 
the  original  hearing,  doei  not  require  notice. 

An  appeal  from  the  whole  decree  in  this  cause  being  in  the  Lord  Chancel- 
lor's paper  of  appeals,  Mr.  Glasse  asked  leave  to  give  a  notice  of  motion  for 
liberty  to  prove,  viva  voce^  at  the  hearing  of  the  appeal,  exhibits  which  were 
not  in  evidence  upon  the  original  hearing,  stating  that  if  such  leave  were  not 
given,  the  appeal  would  probably  come  on  to  be  heard  before  the  motion 
could  be  made.  He  mentioned  the  case  of  Higgins  v.  Mills^{a)  as  showing 
that  notice  was  necessary. 

The  Lord  Chancellor  : — On  a  rehearing,  you  may  use  any  evidence 
you  might  have  used  below,  not  requiring  new  depositions ;  and  therefore 
the  motion  does  not  require  notice.[2] 

(a)  5  Rubs.  287,  and  aee  LweU  v.  Hielu,  2  Y.  &  Coll.  472. 

[5]  Skutileworth  ▼.  Howarth,  ante,  228. 

[IJ  S.  C.  in  a  subsequent  stage,  1  Phillips,  91. 

[2]  A  deed  charged  in  the  bill,  and  admitted  in  the  answer,  may  be  read  at  the  hearing  ^thont 
having  been  made  an  exhibit,  and  without  a  previous  notice  or  rule  to  produce  and  prove  it  at  the 
hearing.     Dey  v.  Dunham^  2  Johns.  Ch.  Rep.  188. 
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[•252]  •RoYLE  17.  Wynne. 

1841 :  July  19, 13. 

TVhere  a  party  claimingr  to  be  entitled  to  real  estate,  but  being  uncertain  whether  his  title  was  a 
legal  or  an  equitable  one,  was  proceeding  for  the  recoTery  of  it  by  action  at  law  and  bill  in  equity 
at  the  same  time :  Held  that  he  was  bound  to  elect  either  to  sospend  bis  proceedings  at  law  or 
to  have  his  bill  dismissed,  although  the  relief  prayed  by  the  bill,  embracing  an  account  of  renii, 
and  a  delivery  of  the  title  deeds,  was  more  extensive  than  that  which  was  sought  by  the  action. 

Where  a  party  is  proceeding  at  law  and  in  equity  at  the  same  time  for  the  same  cause  of  suit,  the 
court  has  no  discretion  to  retain  the  suit  if  the  plaintiff  procoed  with  his  action,  except  in  cases 
where  the  proceeding  at  law  is  ancillary  to  that  in  equity,  in  which  eases  the  court  has  the  power 
to  mould  the  proceedings  with  a  view  to  its  own  decree,  and  for  that  purpose  may  allow  the  ac- 
tion to  proceed,  retaining  the  bill  in  the  mean  time. 

John  Royle,  by  his  will,  dated  the  17th  of  September,  1839,  gave  and  de- 
vised to  his  nephew  Hugh  Wynne  Royle  and  his  heirs,  four  farms  in  the 
county  of  Carnarvon,  which  he  particularly  described,  and  after  ^veral  other 
devises  and  bequests,  he  gave  and  bequeathed  all  the  residue  of  his  real  and 
personal  estate  to  his  nephew,  John  Wynne,  his  executors,  administrators, 
and  assigns,  upon  trust  to  sell  and  dispose  of  all  his  goods  and  furniture,  and 
call  in  and  collect  all  such  debts  or  sums  of  money  as  should  be  due  and 
owing  to  him ;  and  out  of  the  moneys  to  arise  from  such  sale  and  collection, 
to  pay  and  discharge  funeral  and  testamentary  expenses,  and  the  legacies  pre- 
viously giveUj  and  after  payment  thereof,  and  all  necessary  costs,  charges, 
and  expenses  attending  the  same,  to  divide  the  remainder  of  the  said  moneys 
equally,  share  and  share  alike,  between  himself  (John  Wynne,)  and  three 
nieces  of  the  testator,  who  were  particularly  named. 

Hugh  Wynne  Royle  died  in  the  lifetime  of  the  testator,  and  the  testator 
died  in  the  month  of  March,  1840,  leaving  the  plaintiff  his  heir  at  law. 
John  Wynne  having,  upon  the  death  of  the  testator,  entered  upon  the  four 
farms  devised  to  Hugh  Wynne  Royle,  and  possessed  himself  of  the  title 
deeds,  the  plaintiff  filed  this  bill  against  John  Wynne  and  the  testa- 
[*253]  tor's  three  nieces,  Spraying  that  it  might  be  declared  that  the  equita- 
ble interest  in  the  four  (arms  devised  to  Hugh  Wynne  Royle  result- 
ed to  him  as  heir  at  law  of  the  testator,  and  that  the  defendant  John  Wynne 
might  be  decreed  to  convey  the  legal  estate  in  those  premises,  and  to  deliver 
up  the  title  deeds  to  the  plaintiff,  and  to  account  to  him  for  the  rents  and 
profits  which  had  accrued  since  the  death  of  the  testator,  and  that  in  the  mean 
time,  if  necessary,  a  receiver  might  be  appointed. 

Shortly  after  the  institution  of  this  suit,  the  plaintiff  being  advised  that 
the  estates  in  question  did  not  pass  under  the  residuary  devise,  brought  an 
action  of  ejectment  against  the  tenant  in  possession  of  one  of  the  farms  only ; 
whereupon  the  defendant  John  Wynne,  having  put  in  his  answer,  made  a 
special  motion,  before  the  Vice-Chancel  lor,  that  the  plaintiff  might  be  order- 
ed to  elect,  within  eight  days  after  the  order  to  be  made  on  the  motion,  whe- 
ther he  would  proceed  in  the  suit  or  in  the  action  of  ejectment ;  and  if  he 
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should  elect  to  proceed  iQ  equity,  then  that  the  proceedings  at  law  might  be 
stayed  by  injunction,  but  if  he  should  elect  to  proceed  at  law,  or  in  default 
of  such  election  by  the  time  aforesaid,  thea  that  his  bill  might  from  thence- 
forth stand  dismissed,  with  costs  to  be  taxed  by  the  master ;  or  if  his  honor 
should  be  of  opinion  that  the  bill  should  not,  in  that  event,  be  absolutely 
dismissed,  then  that  it  might  stand  dismissed  as  to  so  much  thereof  as  re- 
lated to  the  premises  which  were  the  subject  of  the  action.  - 

The  Yice-Chancellor  having  refused  that  motion,  with  costs,  it  was  now 
renewed,  by  way  of  appeal,  before  the  Lord  Chancellor. 

Mr.  Siuart  and  Mr.  Walker,  in  support  of  the  motion. — 
*The  n^essity  for  a  special  motion  in  this  case  arises  from  the  [*254] 
plaintiff's  having  thought  fit  to  embrace  in  his  suit  other  estates  be- 
sides those  which  are  the  subject  of  his  action.  If  it  had  not  been  for  that 
circumstance,  the  order  which  is  now  asked  would  have  been  a  matter  of 
course :  Hogue  v.  Curtis.{a)  The  Vice-Chancellor  refused  the  motion  be- 
•  low,  on  the  ground  that,  although  the  subject  matter  of  the  two  proceedings 
was  the  same,  the  relief  sought  by  them  was  different ;  inasmuch  as  the  suit 
in  equity  went  not  merely  to  a  recovery  of  the  lands,  but  to  an  account  of 
past  rents,  and  the  delivering  up  of  the  title  deeds.  Lord  Bacon's  rule,(&) 
however,  only  requires  that  the  two  proceedings  should  be  for  the  same  cause 
of  suit ;  and  it  is  immaterial  what  may  be  the  nature  or  extent  of  the  relief 
which  they  respectively  seek  to  obtain :  Carrick  v.  Yimng,{c)  In  that  case 
the  bill  in  equity  was  filed  for  a  specific  performance  of  an  agreement  to  ac- 
cept a  lease,  while  the  action  was  brought  to  recover  compensation  for  the 
use  and  occupation  of  the  farm  which  was  the  subject  of  the  agreement ; 
and  yet  the  party  was  put  to  his  election.  It  will,  perhaps,  be  said  that  the 
present  case  is  not  within  the  rule,  because  the  rights  upon  which  the  plain- 
tiff proceeds  in  the  two  courts  are  different ;  the  answer,  however,  is,  that 
though  a  plaintiff  may  pray  alternative  relief  in  respect  of  one  and  the  same 
title,  he  cannot  be  allowed  to  assert  two  contradictory  titles,  either  in  the 
same  proceeding,  Edwards  v.  Edwards,{d)  or  at  the  same  time  in  two  dif- 
ferent proceedings :  Coekerell  v.  CholmeUyJie) 

Mr.  Wigram  and  Mr.  Campbell^  contra. — *The  rule  as  to  elec-  |*266] 
tion  is  within  the  discretion  of  the  court ;  and  this  is  not  a  case  in 
which  it  ought  to  be  enforced.  The  ground  of  the  decision  in  Hogue  v. 
Curtis  was  that  the  two  proceedings  were  merely  concurrent  and  equivalent 
remedies  for  the  same  right,  and  therefore  the  prosecution  of  both  together 
could  answer  no  purpose  but  that  of  vexation.  In  the  present  case,  the  plain- 
tiff is  clearly  entitled  to  the  property  in  question,  in  one  of  two  ways-— either 
by  direct  inheritance,  or  by  a  resulting  trust  under  the  residuary  clause  in 
the  will ;  that  clause,  however,  is  so  worded  as  to  make  it  extremely  doubtful 
whether  his  title  is  a  legal  or  an  equitable  one.    Doe  v.  Buckner^{g)  Doe  v. 

(a)  1J.  &  W.  449.  (b)  See  Beames's  Orden,  p.  11.  (c)  4  Madd.  437. 

^i)  Jac.  335.  .(«;  I  Rum.  &  Mylne,  418 ;  aee  p.  423.        {g)  6  Term  Hep.  610. 
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HurreU.{a)  If,  with  a  view  to  enforce  his  rights  with  as  little  delay  as  pos- 
sible, he  chooses  to  proceed  upon  both  titles  concurrently,  no  one  has  reason 
to  complain  :  becaase,  if  he  succeeds  upon  one,  he  must  necessarily  fail  apon 
the  other,  and  will  have  to  pay  the  costs  of  that  proceeding  in  which  he  fails. 
If,  therefore,  he  is  willing  to  incur  some  additional  expense  in  order  to  secure 
an  earlier  determination  of  his  rights,  why  should  the  court  interfere  to  pie* 
vent  him  ?  To  do  so  in  a  case  like  the  present  would  be  to  convert  a  rule 
which  was  intended  only  to  prevent  vexation,  into  an  impediment  to  the 
speedy  administration  of  justice. 
Mr.  Stuart  J  in  reply. 

The  IjOrd  Ch  anckllob  : — Applications  to  restrain  a  party  from  proceed- 
ing in  two  different  courts,  at  the  same  time,  for  the  same  cause  of  suit,  are 
of  two  kinds.    In  cases  of  election,  properly  so  called,  the  application  is,  that 

if  the  plaintiff  elects  to  proceed  at  law  his  bill  may  be  dismissed: 
[*266J    and  the  *order  upon  that  motion  is  not  within  the  discretion  of  the 

court.  But  there  is  another  class  of  cases  which  are  not,  properly 
speaking,  cases  of  election,  where  the  proceeding  at  law  is  ancillary  to  that 
in  equity.  There,  the  form  of  the  application  is  different — that  if  the  plain- 
tiff shall  elect  to  proceed  at  law,  the  suit  may  be  stayed  in  the  meantime- 
for,  in  those  cases,  the  court  has  a  discretionary  power  to  mould  the  proceed- 
ings with  a  view  to  its  own  decree,  and,  for  that  purpose,  may  retain  the  bill 
until  the  action  shall  have  been  disposed  of.  That  is  the  course  frequently 
adopted  on  motions  for  an  injunction,  where  it  appears  that  there  is  a  legal 
question  to  be  tried  before  the  court  can  make  a  decree.  In  such  cases,  it  is 
the  constant  practice  to  direct  that  an  action  shall  be  brought,  retaining  the 
bill  in  the  mean  time.  And,  upon  the  same  principle,  if,  in  such  a  case  the 
court  found  an  action  already  commenced  which  would  ascertain  the  legal 
right,  it  would  allow  such  action  to  proceed  without  dismissing  the  bill.  It 
struck  me,  at  first,  that  the  present  might  be  a  case  of  that  kind ;  but,  upon 
further  consideration,  I  am  of  opinion  that  it  is  one  of  election  properly  so 
called,  and  therefore,  that  if  the  plaintiff  proceeds  at  law,  so  much  of  the  bill, 
as  relates  to  the  estate  which  is  (he  subject  of  the  action,  must  bedismissed.[lj 


July  13. — On  the  following  day^  Mr.  Wigram  stated  that  his  client  had 
elected  to  abandon  his  action,  and  to  proceed  in  equity.  Whereupon  Mr. 
Stuart  asked  for  the  costs  of  the  motion  before  the  Vice-Chancellor ;  but 

Tab  Lord  Chancellor  said,  that  as  he  should  not  have  given  either 
party  the  costs  of  the  motion,  if  he  had  heard  it  himself  originally,  but 
should  have  directed  them  to  be  costs  in  the  cause,  and  as  he  always 

(a)  5  B.  &  Aid.  18. 

[1]  A  vendor  conveyed  certain  property  to  a  parcbaser,  and  took  a  bond  for  the  pnrchaae  money. 
He  afterwards  sned  at  law  on  the  bond,  and  filed  a  biU  in  equity  to  enforce  bia  equitable  lien.  He 
waa  put  to  his  election  in  which  coart  he  would  proceed.  Barkmr  v.  Snuarkf  3  Beav.  64,  and  aoe 
1  Rufl8.&.M.423,  n.l. 
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*piic  the  parties,  on  an  appeal  motion,  in  the  situation  in  which  they    [*267] 
ought  to  have  been  placed  if  the  right  order  had  been  made  in  the 
first  instance,  he  should  direct  that  the  costs  of  the  motion  before  the  Yice* 
Chancellor  should  be  costs  in  the  cause. 


Marten  v,  Whichelo. 

1841 :  Jaoimry  29 ;  Aagast  1. 

Tiw  plaintiff  in  a  creditor'!  suit  liaviog  taken  the  Ull  pro  confesmt  against  otte  of  the  defendanti* 
who  was  the  executor,  adduced  no  eytdence  of  h»  debt  as  against  the  other  defendants,  who 
were  the  devisees  of  the  testator's  real  estate,  and  who  did  not  admit  the  debt,  except  an  ex- 
amined copy  of  the  jadgment  which  the  plaintiff  had  recovered  for  it  at  law  against  the  execn* 
tor.  The  court,  under  the  circumstances,  refused  leave  to  supply  the  defect  in  the  evidence  at 
tho  hearing,  and  dismissed  the  bill,  as  against  the  devisees,  with  costs. 

The  bill  in  this  cause  was  filed  on  the  19th  of  July,  1836,  by  Jane  Mar- 
ten, on  behalf  of  herself  and  the  other  unsatisfied  creditors  of  the  testator, 
against  Richard  Lemmon  Whichelo,  the  sole  acting  executor,  and  two  other 
persons,  to  one  of  whom  the  testator  had  by  his  will  devised  certain  freehold, 
and  to  the  other  certain  leasehold  as  well  as  freehold  estates.  The  bill  stated, 
amongst  other  things,  that  the  plaintiff  was  the  holder  of  a  promissory  note 
made  by  the  testator  on  the  17th  of  July,  1826,  for  the  sum  of  7462.  lis.  Ad.^ 
payable  at  three  months  after  sight,  with  lawful  interest ;  that  the  note  had 
been  presented  to  the  testator  for  payment  on  the  30th  of  December,  1829, 
but  that  he  died  in  the  month  of  December,  of  the  following  year,  without 
having  paid  any  part  of  it;  that,  upon  his  death,  Whichelo  having  proved 
the  will,  possessed  himself  of  the  testator's  personal  estate  to  an  amount  more 
than  sufficient  for  the  payment  of  the  promissory  note  in  question,  and  of 
all  his  other  debts,  but  that  he  had  wasted  and  misapplied  the  assets:  that 
in  the  year  1833,  the  plaintiff  recovered  a  judgment  against  Which- 
elo *in  an  action  upon  the  promissory  note,  and  sued  out  a  writ  of  [*238] 
fieri  facias  against  the  personal  property  of  the  testator  in  the  hands 
of  Whichelo,  but  that  she  had  been  unable  to  levy  more  than  72/.  16s.  2d. 
under  the  execution.  The  bill  also  charged  that,  in  that  action,  Whichelo 
had  not  pleaded  plene  adminisiravitf  but  had,  by  the  form  of  his  pleading, 
admitted  assets ;  and  it  prayed,  in  eflect,  that  the  usual  accounts  might  be 
taken  of  the  testator's  estate,  and  that  if  a  sufficient  sum  should  not  be  forth- 
coming from  Whichelo  to  pay  what  was  due  to  the  plaintiff  and  the  other 
unsatisfied  creditors,  the  leaseholds  first,  and  if  necessary  (by  marshalling  the 
assets)  the  freehold  estates  also,  which  were  devised  to  the  other  two  defen- 
dants, might  be  made  available  for  the  deficiency,  in  a  due  course  of  admin- 
istration. 

The  defendants,  the  devisees,  neither  admitted  nor  denied  the  plaintiff's 
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debt,  but  insisted  that  by  not  having  used  due  diligence  to  recover  it  frontf 
the  executor,  she  had  forfeited  her  right  to  resort  to  the  real  estates  specific 
cally  devised.  One  of  the  devisees  also  insisted  upon  the  statute  of  limita-' 
tions.  Against  Whichelo  the  bill  was  taken  pro  confesso;  after  which  tha 
suit,  having  become  abated  by  the  marriage  of  the  plaintiff,  was  revived,  in 
the  usual  manner,  against  all  the  defendants,  including  Whichelo. 

The  only  evidence  taken  in  the  cause  was  an  examined  copy,  which  was 
proved  on  the  part  of  the  plaintiff,  of  the  judgment  recovered  by  her  against 
Whichelo. 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor. 
[*259]        *Mr.  Turner  and  Mr.  Blunt  appeared  for  the  plaintiff. 

Mr.  Wakefield  and  Mr.  Rogers^  for  the  devisee,  who  had  insisted 
upon  the  statute  of  limitations. 

Mr.  Bethell  and  Mr.  Teed^  for  the  other  devisee. 

Upon  the  opening  of  the  case,  the  counsel  for  the  devisees  objected,  that 
the  making  Whichelo  a  party  to  the  bill  of  revivor  was,  in  effect,  calling  upon 
him  to  proceed  in  the  suit,  and  was  consequently  a  waiver  of  the  previous 
process  for  taking  the  bill  pro  cofifesso  against  him,*  and  therefore,  that  as  be 
did  not  appear,  the  suit  was  defective  as  to  parties ;  but 

The  Lord  Chancellor  overruled  the  objection,  saying,  that  the  only 
way  by  which  the  plaintiffs  in  the  revived  suit  could  have  the  benefit  of  the 
order  to  take  the  bill  pro  confesso,  was  by  making  Whichelo  a  party  to  the 
bill  of  revivor ;  if  he  had  not  been  made  a  party  to  it,  there  might  have  been 
ground  for  the  objection. 

It  was  then  objected  that  there  was  no  evidence  of  the  debt  but  the  judg- 
ment recovered  against  the  executor,  which  could  not  affect  the  devisees, 
who  were  no  parties  to  the  action. 

In  answer  to  that  objection,  it  was  submitted,  on  the  part  of  the  plaintiff, 
that  the  judgment  obtained  against  the  executor  was  sufiScient  foundation 
for  an  inquiry  as  to  the  debt,  with  a  view  to  charge  the  other  defendants; 
and  that,  at  all  events,  as  the  defect  in  the  evidence  was  evidently  a  mere 
slip  on  the  part  of  counsel,  the  court  would  allow  the  cause  to  stand  over, 
with  liberty  to  the  plaintiffs  to  exhibit  an  interrogatory  to  prove  the 
[*260]  debt.  Upon  that  point,  the  cases  collected  in  Seton  vn  Decrees,  •p. 
363,  Hood  V.  Pimmy{a)  and  Lord  Redesdale  Plead.,  p.  329,  4th  ed., 
were  cited. 

Another  point  taken  was,  that  although  it  appeared,  upon  the  plaintiff's 
own  showing,  that  the  debt  became  due  more  than  six  years  before  the  filing 
of  the  bill,  the  plaintiff  did  not  allege  an  acknowledgment  of  it  by  either  of 
the  devisees  within  that  time ;  so  that,  even  as  against  that  devisee  who  bad 
not  insisted  upon  the  statute  of  limitations,  the  bill  stated  no  case  upon  which 
a  decree  could  be  made. 

On  the  other  band,  it  was  contended,  that  the  judgment  recovered  against 

(a)4Sim.lOL 
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the  executor  was  sufficient  to  keep  the  plaintiff's  claim  alive,  at  least  as 
against  that  devisee  who  had  not  insisted  upon  the  statute.  Upon  that  point| 
Puinam  v.  Bates,{a)  and  Brailkwaite  v.  BrUain^{h)  were  cited. 

Upon  the  conclusion  of  the  argument, 

Thb  Lord  Chancbllor  said,  he  would  look  into  the  cases  before  he 
gRTe  his  decision ;  but  that  his  impression  was,  that  the  court  would  not,  at 
the  hearing,  allow  a  plaintiff  to  prove  that  upon  which  his  whole  case  de- 
pended. 


Aug.  1. — ^Thb  Lord  Chancellor  : — The  creditor,  the  plaintiff  in  the 
eaase,  claiming  a  debt  upon  a  promissory  note  of  the  17th  of  July,  1826, 
filed  her  bill  on  the  I9th  of  July,  1836,  against  Whichelo,  the  per- 
sonal repiesentative  of  the  debtor,  and  the  other  'defendants,  devi-  [*261J 
sees  of  his  real  estate,  stating  that,  in  1833,  she  brought  an  action  and 
obtained  judgment  against  Whichelo  for  the  principal  and  interest  due  upon 
the  note ;  but  that  she  had  only  been  able  to  levy  72/.  16j.  2d.  out  of  the 
debtor's  assets,  although  Whichelo  had  received  personal  estate  more  than 
efficient  to  pay  this  and  all  the  other  debts,  and  in  proof  of  this,  charged 
that  Whichelo  in  the  action  did  not  plead  plene  administraviL  Upon  this 
statement  the  plaintiff  was  entitled  to  execution  against  Whichelo  personally, 
and,  according  lo  her  own  statement,  she  is  suing  the  devisees  of  the  real 
estate  upon  a  simple  contract  debt,  more  than  six  years  after  it  accrued,  al- 
though the  personal  representative  received  ample  assets,  and  after  a  judg- 
ment against  him  de  bonis  testaioria^  et,  si  noHj  de  bonis  propriis.  The  bill 
was  taken  pro  confesso  against  Whichelo,  the  personal  representative  ;  and, 
as  against  the  devisees,  there  was  no  proof  of  the  debt,  the  only  evidence 
being  an  examined  copy  of  the  judgment  against  Whichelo.  There  could 
not,  therefore,  be  any  decree  against  the  devisees ;  but  it  was  asked,  that  the 
plaintiff  might  have  permission  to  go  into  evidence  to  prove  the  debt,  and 
the  cause  stood  over  that  I  might  examine  the  cases  upon  that  point.  The 
cases  upon  this  subject  are  collected  in  Mr.  Selon's  book  on  Decrees,  p.  363, 
and  by  Mr.  Daniell,  2  vol.  416.  It  is  impossible  to  reconcile  the  cases,  or  to 
extract  any  principle  upon  which  any  fixed  rule  can  be  founded.  The  court 
has  exercised  a  wide  discretion  in  giving  or  refusing  leave  to  supply  the  de- 
fect of  evidence,  in  doing  which,  the  merits  of  the  case  upon  the  plaintiff '& 
own  showing  ought  to  have  a  loading  influence.  I  think,  'in  this  case,  I 
riiould  not  exercise  a  sound  discretion  in  giving  to  the  plaintiff  an  opportu- 
nity of  going  into  new  evidence  against  these  devisees.  The  bill,  thereforei 
must  be  dismissed,  with  costs,  against  them.[l] 

(«)  3  Rom.  168.  (i)  1  Keen,  306. 

[1]  "  When  evldenee  to  a  eertain  extent  hoi  been  given  in  rapport  of  the  caie  of  a  complainant 
or  informanf  in  equity,  bat  which  ie  not,  in  the  Tteir  of  the  eonrt,  eafficient  at  the  hearing,  and  the 
coort  aeea  that  there  is  moral  certainty,  or  reaeonable  probability  that  evidence  can  be  added,  it  is 
within  the  discretion  of  the  «oint,  regard  being  had  to  the  circnmstances  of  the  partlcnlar  case,  lo 
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[•262]  'Collins  v.  Collyer. 

1841 :  April  23. 

It  appearingr  upon  a  motion  to  take  the  bill  pn  eonfe990  against  a  defendaat  who  was  in  eostody 
under  an  attaofament  for  want  of  an  answer,  that  the  time  for  makinip  it  had  eipired ;  the  court 
sot  only  refused  the  motion,  bat  forthwith  discharged  the  prisoner  out  of  eostody  without  paying 
any  of  the  costs  of  his  contempt 

A  DEFENDANT  ill  this  cause  was  arrested  under  an  attachment  for  want  of 
an  answer,  on  the  2d  of  June,  1840,  and  on  the  2d  of  November  foUowingi 
he  was  brought  up  to  the  bar  of  the  court,  and  turned  over  to  the  Fleet.  On 
the  8th  of  March  following,  the  plaintiflf  moved,  before  the  Master  of  the  Bolls, 
that  the  bill  might  be  taken  pro  confaaso  against  him ;  when  his  lordship 
made  an  order  that  the  cause  should  be  set  down  to  be  heard,  and  that  the 
plaintiff's  clerk  in  court  should  then  appear  with  the  record,  in  order  that  the 
bill  might  be  taken  pro  con/es^o  against  the  defendant,  and  that  the  defendant 
should  be  remanded  to  prison  until  he  should  put  in  his  answer  and  clear  the 
costs  of  his  contempt.[l] 

The  plaintiff  being  dissatisfied  with  that  order,  Mr.  Torriano  now  moved 

determine  whether  an  opportunity  shoald  be  affi»rded  to  the  parties  of  addncing  further  evidence.'* 
Knight  Bruce,  V.  C.  Attorney  Oeneral  v.  Severne,  1  Coll.  C.  C.  317.  In  a  creditor's  suit  seeking 
to  charge  the  real  and  personal  estate  of  a  testator,  the  plaintiff's  debt  was  admitted  by  the  exe- 
ecutors  and  trustees,  and  by  such  of  the  parties  beneficially  entitled  as  were  9vi  juris;  but  one  de- 
fendant was  a  married  woman,  and  another  an  infant,  and  there  was  no  eTidence  of  the  debt  ex- 
cept the  admission*  Two  of  the  defendants  were  alleged,  and  in  like  manner  admitted,  to  be  out 
of  the  jurisdiction,  but  the  fact  was  not  proved.  On  the  hearing  liberty  was  given  the  plaintiff  to 
exhibit  interrogatories  to  supply  these  defects.  Wigram,  V.  C.  "  The  debt  is  admitted  by  the 
widow  of  the  testator,  and  the  other  devisees  who  are  9ui  juris,  but  there  is  nothing  which  can  be 
taken  as  proof  against  the  married  woman  and  the  infant  The  plaintiff's  case  is  therefore  de- 
fective ;  and  the  question  is,  whether  1  am  simply  to  dismiss  the  bill  as  against  those  partiee,  or 
give  the  plaintiff  the  indulgence  of  proving  his  debt  in  this  suit  I  was  referred  to  Martsn  ▼.  Which. 
elo  as  an  authority  that  1  ought  to  adopt  the  former  alternative ;  but,  in  that  case,  there  was  no 
proof  against  any  party  that  the  debt  was  due ;  and  Lord  Cottenham  said  his  impression  was,  that 
where  the  plaintiff  gave  no  evidence  on  the  point  upon  which  his  whole  case  depended,  he  would 
not,  at  the  hearing,  be  allowed  to  prove  it,  and  after  reference  to  the  aolhorities  he  said,  Uiat  the 
court  had  exercised  a  wide  discretion  in  giving  or  refusing  leave  to  supply  the  defect  of  evidence, 
in  doing  which  the  merits  of  the  case,  upon  the  plaintiff's  own  showing,  ought  to  have  a  leading 
influence.  In  some  cases,  the  court  has  granted  the  indulgence.  In  the  present  case,  I  think  I 
am  justified  in  giving  the  plaintiff  leave  to  perfect  his  case  by  proving  the  debt,  inasmuch  as  that 
debt  is  admitted  by  all  the  parties  who  are  before  the  court,  and  are  sui  juris. — ^The  plaintiff  alleges 
that  two  of  the  patties  are  out  of  the  jurisdiction  ;  but  there  is  no  evidence  of  that  fact,  wliieh 
ought  to  be  proved  in  the  regular  manner.  But  as  the  plaiutiff  in  this  case  must  prove  hk  debt* 
the  obviously  convenient  course  is  to  give  him  also,  under  the  decree,  the  opportunity  of  proving 
that  the  parties  are  out  of  the  jurisdiction."  Hughes  ▼.  Eades,  1  Hare,  486.  Where  evidence  is* 
documentary,  and  there  has  been  some  defect  in  the  proof  of  it,  it  is  usual  to  allow  the  cause  to 
stand  over,  in  order  to  supply  the  deficieneyk  Cog^eU  ▼.  Burtis,  1  Hoff.  Ch.  Rep.  198.  Bat 
«  generally  speaking,"  says  Lord  Cottenham,  "  a  plaintiff  who  brings  his  cause  to  a  hearing  in  ex- 
pected to  bring  it  on  in  such  a  state  as  will  enable  the  court  to  adjudicate  upon  it,  dec,"  Bmcsm 
T.  Jones,  4  Myl.  &  Cr.  437. 
[I]  The  case  before  the  Master  of  the  Rolls  is  reportedf  3  Beav.  600. 
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on  his  behalf,  before  the  Lord  Chancellor,  that  it  might  be  discharged,  and 
that  the  bill  might  be  taken  pro  confesso  against  the  defendant ;  and  that  he 
might  be  remanded  to  prison  until  he  should  clear  the  costs  of  his  contempt. 

Mr.  Wakefield  appeared  for  the  defendant,  but  declined  to  support  the 
order  of  the  Master  of  the  Rolls,  as  being  at  variance  with  the  practice  of  the 
court. 

The  Lord  Chancellor  said,  that  as  it  was  admitted  on  all  hands  that 
the  order  of  the  Master  of  the  Rolls  was  irregulari  and  as  he  was  himself  of 
that  opinion,  he  must  discharge  it 

*Mr.  Wakefield  then  contended,  that  the  plaintiff  was  too  late  to  [*263] 
ask  for  the  rest  of  his  motion :  that  the  period  within  which  the  plain- 
tiff might,  by  the  provisions  of  the  1  W.  4,  c.  36,  s.  15,  have  obtained  an 
order  to  take  the  bill  pro  confesso^  being  twenty-eight  days  from  the  time 
when  the  defendant  was  brought  up,  expired  on  the  30th  of  November,  and 
that  the  six  weeks  beyond  that  time  within  which  the  plaintiff*  was,  by  the 
thirteenth  rule  of  that  statute,  bound  to  obtain  such  order,  expired  on  the  13th 
of  January ;  whereas  the  present  notice  of  motion  was  not  given  until  the 
month  of  April. 

Mr.  ToiTiano,  in  reply. 

The  Lord  Chancellor  : — ^It  is  clearly  too  late  now  to  move  to  take  the 
bill  pro  confesso ;  aud  that  being  the  case,  I  have  no  right  to  detain  the 
prisoner  any  longer  in  custody.  If,  therefore,  Mr.  Wakefield  applies,  he  must 
be  discharged. 

Mr.  Wakefield  then  moved,  in  pursuance  of  the  provisions  of  the  thirteenth 
rule,  that  the  prisoner  be  discharged  without  paying  the  costs  of  his  contempt, 
which  was  ordered  accordingly.(a) 


•Lewis  v.  Evans.  [♦264] 

1841 :  June  13. 

A  defeodant  originally  committed  to  prison  under  an  attachment  for  not  appearing  to  the  bill,  re« 
mained  there  without  applying  for  hia  dlacharge,  after  he  had  by  the  default  of  the  plaintiff  be* 
come  entitled  to  be  discharged  without  paying  any  of  the  costs  of  his  contempt  While  he  so 
remained  in  prison,  the  plaintiff  lodged  an  attachment  against  him  for  want  of  an  answer :  Heidi 
that,  under  these  circumstances,  the  attachment  could  not  operate  as  a  valid  detainer ;  and| 
therefore,  npon  the  subsequent  application  of  the  prisoner,  he  was  discharged,  without  paying  any 
of  the  costs  of  his  contempt. 

The  defendant  having  been  committed  to  jail  under  an  attachment  for  not 
appearing  to  the  bill,  the  plaintiff  omitted  to  obtain  an  order  for  entering  an 

(a)  It  woald  seem  that  the  Master  of  the  Rolls'  order  was  made  after  the  defendant  had  become 
entitled  to  his  discharge  in  consequence  of  the  plaintiff's  neglect  to  proceed  to  take  the  bill  jpr»  eo»- 
/esso,  although  that  circumstance  was  not  adverted  to  in  the  argument  or  in  the  Judgment.  [See 
the  next  case  ;  Haynss  ▼.  8aU,  4  Beav.  101  ;  W9odu>ard  ▼.  Conehtttf  9  VLvtt,  506 ;  S.  C.  1  Haie, 
297.] 
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appearance  for  him  within  the  time  allowed  for  so  doing  by  the  thirteenth 
rule  of  ]  W.  4,  c.  36,  s.  15.  The  defendant,  nevertheless,  remaining  in  ens- 
tody  without  applying  for  his  discharge,  was  brought  up  to  the  bar  of  the 
court  before  the  Master  of  the  Rolls,  on  the  second  day  of  the  following  term, 
which  was  within  the  time  limited  for  that  purpose  by  the  fifth  mle ;  and 
the  Master  of  the  Rolls  then  made  an  order  for  turning  him  over  to  the  Fleet, 
and  at  the  same  time  directed  an  appearance  to  be  entered  for  him.  The  de- 
fendant having  remained  in  the  Fleet  for  some  time  longer,  at  length  applied 
for  his  discharge  under  the  thirteenth  rule,  when  it  appearing  from  the  return 
made  by  the  warden  of  the  Fleet  of  the  causes  of  his  detainer,  that  an  attach- 
ment for  want  of  an  answer  had  been  lodged  there  against  him  since  Che  order 
was  made  for  entering  an  appearance  for  him,  his  lordship  refused  the  motion^ 
with  costs. 

Mr.  Cooper  now  moved,  before  the  Lord  Chancellor,  that  that  order  of  the 
Master  of  the  Rolls  might  be  discharged,  and  that  the  prisoner  might  be  re« 
leased  from  custody  without  paying  any  of  the  costs  of  his  contempt. 
[*265]        *In  support  of  the  motion,  he  cited  Hawkins  v.  HaU{a)  and  Hut-^ 
chins  V.  Kenrick.{b) 
Mr.  Richards  appeared  for  the  plaintiff,  and  opposed  the  motion* 
The  Lord  Chancellor,  said  that  the  rule  which  prevailed  both  at  law 
and  in  equity  was,  that  when  a  party  had  once  become  entitled  to  his  dis- 
charge from  custody  by  the  rules  of  the  court,  no  advantage  could  be  taken 
of  his  being  improperly  detained,  for  the  purpose  of  serving  any  new  pro- 
cess upon  him ;  and,  consequently,  the  attachment  which  had  been  lodged 
in  this  case  could  not  operate  as  a  valid  detainer  of  the  prisoner.    His  lord- 
ship accordingly  made  an  order,  discharging  the  order  of  the  Master  of  the 
Rolls,  and  releasing  the  prisoner  from  custody,  without  payment  of  any  of 
the  costs  of  his  contempt.[lJ 


Byde  v.  Masterman. 


1841:  April  30;  Mayl. 

Trasti^ea  of  real  estates  having,  in  a  schedale  to  their  answer  to  a  bill  for  an  aoeoont  of  the  trott 
estates,  set  forth  the  minute  partiealars  of  the  different  estates  with  nndue  prolUity  aod  diffiiss- 
Bess,  a  general  exception  to  the  schedule,  as  being  impertinently  set  forth,  was  allowed  by  tiM 
master,  and  an  exception  to  his  report  was  oTerraled  by  the  court,  although  it  appeared  thai 

there  were  a  few  passages  in  the  schedule  which  were  not  lial^le  to  that  objection. 

< 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls,  allowing 
an  exception  to  the  master's  report,  by  which  he  had  certified  that  the  whole 
of  the  first  schedule  to  the  answer  of  two  of  the  defendants  was  imper- 
tinent. 

.  <«)  4  Mylne  Sl  Craig,  980.  .  (ft)  9  Bom  1048. 

[1]  Woodward  y.  Conebter,  I  Han,  997 ;  1  Bear.  78,  &.  L 
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^The  bill  was  filed  for  an  accouDt  of  the  rents,  profits,  and  proceeds  [*266] 
of  sale  of  certain  freehold  and  copyhold  estates  which  had  been  con- 
Toyed  and  surrendered  by  a  person  since  deceased,  to  three  trustees,  of  whom 
the  two  defendants,  whose  answer  was  in  question,  were  the  survivors,  upon 
certaio  trusts,  which  were  declared,  as  to  part  of  the  estates,  by  an  inden* 
ture  of  the  26tb  of  October,  1S26,  and,  as  to  the  rest,  by  the  will  of  the  setti 
lor,  of  subsequent  date. 

By  the  indenture,  the  estates  therein  comprised  were  directed  to  be  sold 
immediately  after  the  settlor's  death,  for  the  payment  of  his  debts  and  certain 
charges  and  incumbrances.  The  estates  of  which  the  trusts  were  declared 
by  the  will  were  also  charged,  generally,  with  the  payment  of  the  testator's 
debts ;  but  the  ulterior  limitations  of  both  instruments  were,  so  far  as  the 
plaintiff's  interest  was  concerned,  the  same. 

In  the  interrogating  part  of  the  bill,  the  defendants,  the  trustees,  were  re- 
quired to  set  forth  whether  in  the  year,  1 826,  or  at  some  other  and  what  time^ 
Thomas  Hope  Byde  (the  settlor)  deceased,  was  not  seised  of  or  otherwise 
well  entitled  to  divers,  or  some  and  what  manors  or  lordships  ;  and  whether 
or  not  divers,  or  some  and  what  freehold  and  copyhold  messuages,  farms, 
lands,  and  hereditaments ;  and  whether  or  not  for  such  estates  therein  res^ 
pectively  as  were  thereinbefore  in  that  behalf  mentioned,  or  for  some  and 
what  other  estate  or  estates ;  and  whether  the  said  Thomas  Hope  Byde  was 
not  at  the  respective  times  of  making  his  will  and  of  his  death,  or  when  else. 
in  particular,  seised  or  well  entitled  of  or  to  divers  or  some  and  what  manws ; 
and  whether  or  not  also  of  or  to  divers  or  some  and  what  freehold,  and  wher 
ther  or  not  also  of  or  to  divers  or  some  and  what  copyhold  estate  or 
estates ;  and  whether  or  not  of  great,  *or  some  and  what  value ;  and  [*267] 
whether  or  not  for  such  interests  therein  respectively  as  thereinbefore 
in  that  behalf  mentioned ;  or  for  some  and  what  other  interests  or  interest,  or 
how  otherwise. 

In  a  subsequent  passage  of  the  bill  there  was  also  an  inquiry,  what  parts  of 
the  trust  estates  bad  been  sold. 

The  trustees,  by  their  answer,  referred  to  the  first  schedule  thereto  annex- 
ed|  as  containing  all  the  information  they  could  give  upon  the  subject  of  these 
inquiries.  In  that  schedule,  the  copy  of  which  extended  over  twelve  brief 
sheets,  they  set  forth  the  particulars  of  the  trust  estates,  distinguishing  what 
parts  were  freehold  and  what  copyhold ;  what  parts  were  subject  to  the 
tnists  of  the  indenture,  and  what  parts  to  the  trusts  declared  by  the  will ; 
what  portions  of  the  former  had  been  sold,  and  what  remained  unsold  ;  but 
describing  the  particulars,  comprehended  under  those  different  heads,  for  tho 
most  part,  after  the  following  manner: — 

''Ware  Park  and  Ware  Park  Farm,  comprising  the  capital  messuage  or* 
mansion  house,  situated,  standing,  and  being  in  the  parish  of  Ware,  in  the 
county  of  Hertford,  called  or  known  by  the  name  of  Ware  Park,  with  the 
out-houses,  buildings,  yards,  orchards,  and  garden  thereunto  belonging ;  and 
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the  messaage,  farm  lands,  tenements,  and  hereditaments  hereinafter  men- 
tioned, containing  together  by  estimation  440  a.  0  r.  16  p.  be  the  same  mord 
or  less,  and  which  are  called  or  known  by  the  name  of  Ware  Park  and 
Farm,  and  containing  the  following  particulars,  viz.  site  of  mansion  bouse, 
garden,  slables,  &c.  6  a.  3  r.  29  p.  The  lawn  36  a.  0  r.  63  p. ;"  and  so  forth, 
the  descriptions  in  many  instances  extending  to  the  boundaries  and  abut- 
ments of  the  different  closes,  and  to  the  names  of  the  persons  by 
[*268]  whom  *they  had  been  successively  occupied,  after  the  manner  of  a 
/     description  of  parcels  in  a  deed. 

Other  passages,  however,  of  the  schedule,  contained  a  simple  ennmeratioQ 
of  the  houses  or  cottages  on  parts  of  the  estates,  with  tlie  tenants'  names  and 
the  rents  at  which  they  were  respectively  let. 

There  were  also  several  detached  passages,  of  considerable  length,  explana- 
tory of  certain  peculiarities  in  the  title  to  portions  of  the  estates,  arising  from 
defective  recoveries,  exchanges,  and  other  acts  and  dealings  of  the  settlor  dur- 
ing his  lifetime ;  in  consequence  of  which  the  defendants  alleged  that  they  were 
unable  to  state  with  certainty  what  estates  the  settlor  had  in  such  portions. 

Six  exceptions  were  taken  by  the  plaintiff  to  this  answer,  the  first  five  of 
which  related  to  particular  passages  in  the  body  of  it ;  the  sixth,  which  was 
alone  thesubject  of  this  appeal,  was  in  these  words. 

"  For  that  the  first  schedule  annexed  to  the  said  answer  is  impertinently 
set  forth." 

A  reference  having  been  made  to  the  master,  in  the  usual  form,  he  certified, 
amongst  other  things,  that  he  found  the  answer  impertinent  as  to  the  whole 
of  the  sixth  exception. 

The  defendants  having  excepted  to  that  part  of  the  report,  the  Master  of  the 
Rolls  made  the  order  now  appealed  from,  allowing  the  defendants'  exception. 

The  appeal  now  came  on  to  be  heard. 
[•269J        Mr.  Wigram  and  Mr.  Collins^  for  the  appellant. — ^•The  master 
has  come  to  a  right  conclusion  in  finding  the  whole  of  this  schedule 
to  be  impertinent.    It  may  be  true  that  no  part  of  it  is  irrelevant;  but  the 
whole  is  oppressively  prolix,  and  prolixity  in  pleading  is  itself  impertiuence : 
if  it  were  not  to  be  so  considered,  a  party  could  never  protect  himself  against 
this  kind  of  oppression  without  taking  exceptions  still  more  voluminous  than 
the  matter  of  which  he  complains.    Accordingly,  it  has  been  settled  by  a 
series  of  decision,  that  where  impertinent  matter  is  so  mixed  up  with  perti- 
nent that  the  one  cannot,  without  great  difilculty,  be  separated  from  the  other, 
the  whole  shall  be  treated  as  impertinent.    Alsager  v.  JohnsonJ{a)  Parker 
V.  Fairliejfi)  Norway  v.  R(nffe,{c)  Slack  v.  EvanSi{d)  Beaumont  v.  Beau* 
mofU^{e)  Beames*s  Orders.(§')    The  Master  of  the  Rolls,  indeed,  admitted, 
that  before  the  orders  of  1828,  the  present  case  would  have  fallen  within 

(»)  4  Vet.  317.  (0  Tarn.  9l  Roib.  363.  (e)  I  Met.  347. 

(<^)  7  Frice  378,  n.  (e)  5  Mad.  51.  {$)  P.  70. 
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that  rule,  but  his  lordship  conceived  that  the  eleventh  of  those  orders,  as  ex* 
ponnded  by  Sir  J.  Leach  in  Wagstaff  v.  Bryanjl^a)  had  introduced  a  dif- 
ferent rule ;  and  that,  inasmuch  as  a  few  detached  passages  might  be  found 
in  the  twelve  brief  sheets  over  which  this  schedule  extends,  which  were 
neither  irrelevant  nor  unduly  prolix,  the  master  was  bound  to  have  over- 
ruled the  exception  altogether.    It  is  submitted,  however,  that  the  eleventh 
order  was  intended  to  apply  to  impertinence,  in  the  sense  of  irrelevancy 
only,  and  not  of  prolixity ;  or,  at  all  events,  to  those  cases  only  of  prolixity 
in  which  the  objectionable  passages  could  easily  be  separated  from  the  rest. 
In  the  present  case,  that  attempt  was  made,  but  before  the  pleader  had  gone 
through  half  the  schedule,  the  exceptions  were  found  to  amount  to  200  in 
number. 

•The  Lord  Chancellor  : — No  one  disputes  that  prolixity  isim-    [^270] 
pertinence  :  but  then,  it  is  said,  comes  the  difficulty  of  the  genera! 
order.    I  confess,  however,  I  do  not  yet  see  the  difficulty :  for,  if  the  matter 
becomes  altogether  impertinent  by  being  unnecessarily  expanded,  the  order 
does  not  affect  such  a  case. 

Mr.  Bethell  and  Mr.  Piggott^  cotUra. — Under  the  old  practice,  the  same 
particularity  was  required  in  taking  exceptions  to  the  master's  report,  which 
is  now  required  by  the  eleventh  order  in  taking  exceptions  to  the  answer ; 
and  if,  from  particular  circumstances,  a  party  found  it  impossible  to  conform 
to  that  rule,  his  course  was  to  apply  for  leave  to  file  a  general  exception.(fr) 
The  same  course  ought  to  have  been  adopted  here,  if  the  plaintiff  was 
really,  as  he  alleges,  unable  to  comply  with  the  requisitions  of  the  eleventh 
order. 

To  say  that  prolixity  is  impertinence,  is  too  large'  a  proposition.    Sir  J. 
Leach,  in  Lowe  v.  WUliamsJl^c)  says  it  is  a  matter  to  be  dealt  with  on  the 
question  of  costs  at  the  hearing.    Besides,  there  are  whole  passages  in  this 
schedule  which  cannot,  in  any  sense,  be  called  impertinent.    The  inter- 
mixture of  the  freehold  parts  of  the  estate  with  the  copyhold,  the  inquiry  as 
to  their  value,  and  the  peculiarities  in  the  title,  rendered  it  impossible  to  give 
the  information  sought  for  by  the  bill  without  an  unusual  particularity  of 
description  ;  and  whatever  parts  of  the  schedule  are  really  objectionable  on 
the  ground  of  diffuseness,  might  have  been  expunged  separately.    It 
is  unnecessary,  therefore,  to  contend  *that  the  eleventh  order  has    [*271] 
overruled  the  doctrine  of  Norway  v.  Rowejl^d)  because  that  doctrine 
has  never  been  applied,  except  where  it  has  been  found  impossible  to  separate 
what  was  pertinent  from  what  was  impertinent,  Tench  7.  Cheese  ;{e)  which 
is  not  the  case  here. 

Even  supposing,  however,  that  this  schedule  may  properly  be  the  subject 
of  a  general  exception,  this  exception  is  bad  in  form  ;  for  it  complains,  not 

(a)  1  Rofli.  &  Myln«,  98.  (b)  Vide  N^noay  t.  Rftwtt  1  Mer.  135,  im  p.  140. 

(c)  2  S.^  St.  574.  {d)  1  Mer.  135.  (e;  1  Bear.  571. 
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that  the  schedule  is  impertiDent.  but  that  it  is  impertinently  set  forth.  It  was 
the  duty  of  the  master  either  to  allow  or  to  disallow  the  exception,  and  not 
to  certify  what  the  exception  did  not  allege ;  and  if  he  had  done  so,  the  court 
would  have  had  no  pov^er  to  order  matter  to  be  expunged  which  was  merely 
found  to  be  impertinently  set  forth :  that  shows  that  an  exception  so  worded 
is  irregular,  and  ought  not  to  be  entertained  at  all. 


On  coming  into  court  the  next  morning, 

May  1. — The  Lord  Chancellor  stopped  Mr.  Wigram^t  who  was  proceed- 
ing to  reply,  and  said, — I  have  looked  over  the  schedule  in  this  case ;  and  it  ap- 
pears to  me  that  the  difficulty  of  dealing  with  cases  of  this  kind  would  be  insur- 
mountable, if  this  order  is  to  stand.    It  is  founded  on  the  practice  supposed 
to  have  been  introduced  by  the  eleventh  general  order,  and  the  case  of  H^c^- 
staff  V.  Bryan.    Formerly,  the  practice  was  to  refer  pleadings  for  imperti- 
nence  upon  a  general  exception  :  it  was,  however,  found  to  be  inconvenient 
not  to  specify  the  passages  which  were  objected  to  ;  and  that  led  to 
[*272]    the  eleventh  order  being  made.    But  *the  difficulty  of  applying  that 
order,  in  the  way  that  has  been  suggested,  to  a  case  like  this,  would 
be  insuperable.    Suppose  you  were  to  apply  it  in  the  case  of  Noncay  v.  Rcwe; 
you  would  have  to  file  as  many  exceptions  as  there  are  passages  complained 
of;  and  it  would  be  impossible  to  set  forth  any  extended  passage,  for  fear  of 
including  some  matter  which  was  not  impertinent.    That  cannot  be  the  prac- 
tice of  the  court.    Lord  Eldon's  objection  to  the  schedule  in  Norway  v.  Rowe^ 
was  not  that  any  part  of  it  was  irrelevant,  but  that  the  information  required 
was  given  in  o  needlessly  diffuse  and  oppressive  manner ;  and  what  he  said 
then,  and  what  hnd  been  said  before,  was,  that  where  that  which  is  imper- 
tinent is  so  mixed  up  with  that  which  is  pertinent  that  the  one  cannot  be 
separated  from  the  other,  the  whole  must  be  treated  as  impertinent.    Now, 
I  do  not  say  that  there  are  not  in  this  schedule  some  few  passages  that  are 
free  from  the  objection  to  which  by  far  the  greater  part  of  it  is  undoubtedly 
liable ;  but  \vhy  should  the  trouble  be  thrown  on  the  court  or  the  suitor,  of 
analysing  a  schedule  like  this,  merely  because  the  defendants  have  thought 
fit — whether  from  negligence  or  design  is  iit^material — to  frame  it  in  a  manner 
which  the  court  ought  not  to  sanction.    If  they  choose  to  set  forth  the  infor- 
mation which  is  asked  with  an  unnecessary  degree  of  diffuseness  and  prolix- 
ity, they  must  abide  by  having  it  treated  as  altogether,  impertinent    Yoa 
must  either  deal  with  it  in  that  way,  or  compel  the  plaintiff  to  take  as  many 
exceptions  as  there  are  objectionable  sentences,  or  parts  of  sentences,  in  the 
schedule.    I  think,  therefore,  that  the  case  falls  within  the  principle  of  Abr- 
tpayY.Rowe ;  and  so  thought  the  Master  of  the  Rolls;  but  he  felt  himself 
more  bound  by  the  eleventh  order  than  I  thiuk  either  convenient  or  necessa- 
ry ;  for  if  it  were  to  be  applied  with  that  decree  of  strictness,  the 
[*273]    consequence  would  be  that  the  worse  *the  case  was  the  more  impos- 
sible it  would  be  to  remedy  it. 
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It  was  then  objected  that  I  could  not  entertain  the  exeeptioui  on  account 
of  the  unusual  form  in  which  it  is  expressed,  the  exception,  being  that  the 
schedule  is  impertinently  set  forth.  It  is  too  late,  however,  to  t^ke  that  ob- 
jection ;  for  the  order  of  reference  refers  it  to  the  master  to  inquire  whether 
the  answer  is  impertinent  in  the  points  excepted  to.  The  objection,  there- 
fore, ought  to  have  been  made,  if  at  all,  to  the  reference.  There  is,  however, 
in  fact,  no  force  in  the  objection ;  for  no  one  could  doubt  what  the  meaning 
of  the  expression  was,  namely,  that  the  schedule  was  impertinent,  because 
impertinently  set  forth. 

Upon  the  whole,  therefore  I  am  of  opinion  that  the  master's  report  was 
correct,  and  that  the  exception  to  it  must  be  overruled.[l] 


'Blewitt  v.  Roberts  and  others.  [*274J 

1841 :  May  1 ;  Augait  4. 

A  tatUtor  beqaeatbed  to  bis  wifa  SOOL  par  annam  for  bar  Ufa,  to  ba  paid  qaartarlyt  *nd  aflar  bar 
daath  tha  laid  annuity  to  ba  aqaally  diridad  batwaau  aix  paraona,  whom  ba  namad,  or  tha  aar- 
▼ivon  or  inrviTor  of  tham.  Ha  also  gava  to  aaob  of  thesa  lix  penons  100/.  per  annum  daring 
their  lives,  to  be  paid  quarterly,  with  power  to  leave  their  said  respective  annuities  at  their  deatha 
to  any  panona  they  inight  marry,  or  any  children  they  might  leave :  but  in  case  of  any  of 
tham  dying  witboat  exercising  sach  power,  then  to  tha  survivors  or  sarrivor.  Held,  ravaraing 
tha  dacrea  below,  that  tha  gifts  over  of  tha  annuities  of  600t  and  lOU/.  respectively  ware  not 
gifts  of  so  much  stock  in  the  three  per  cents,  as  would  produce  those  annuities,  but  gifts  of  annui- 
ties for  the  respective  lives  only  of  tha  persons,  to  whom  they  were  limited,  as  tenants  iu  com- 
mon. 

The  will  of  Edward  Bjewitt,  doted  the  12th  of  October,  1830,  was  partly 
as  follows: — "I  give  to  my  wife  Rachael  Blewilt  all  my  plate,  linen,  and 
furniture;  and  1  appoint  my  said  wife  and  my  son  Edmund  Blewitt  and 
Wightwick  Roberts  executors  and  trustees  of  this  my  will.  And  I  give  to 
my  said  wife  600/.  per  annum  for  her  life ;  but  not  to  be  liable  to  the  control 
of  any  future  husband  ;  but  to  be  paid  quarterly,  from  time  to  time,  to  her, 
on  her  receipt  only,  and  not  to  be  subject  to  any  debts  or  assignment :  and 
after  her  death,  the  said  annuity  to  be  equally  divided  between  Ann  Rogers 
Blewitt,  Thomas  Rogers  Blewitt,  Henry  Blewitt,  Georgiana  Blewitt,  Byron 
Blewitt,  and  Oscar  Blewitt,  or  the  survivors  or  survivor.  I  also  give  to  each 
of  them,  the  said  Ann  Rogers  Blewitt,  Thomas  Rogers  Blewitt,  Henry  Blew- 
itt, Georgiana  Blewitt,  Byron  Blewitt,  and  Oscar  Blewitt,  100/.  per  annum 
during  their  lives,  to  be  paid  quarterly,  with  power  to  leave  their  said  respec- 
tive annuities  at  their  deaths  to  any  persons  they  may  marry,  or  any  child  or 
children  they  may  leave;  but  in  case  of  any  of  them  dying  without  exercis- 
ing  such  power,  then  to  the  survivors  or  survivor.    I  give  also  to  each  of 

[11  DavU  ▼.  Cripp9,  9  Yo.  dt  Coll.  C.  C.  435 ;  1  Ruse,  dt  M.  31,  n.  1 ;  1  Sim.  dc  Stu.  301,1^ 
1;  2  Sim.  &.  Stu.  577,  n.  1. 
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thenii  the  said  Thomas  Rogers  Blewitt,  Henry  Blewitt,  B]nron  Blewitt,  and 
Oscar  Ble  witty  as  they  arrive  at  twenty-one  years  of  age,  or  before,  if  my  said 
trustees  shall  think  fit,  4001.  to  put  them  out  in  life.  But  if  either 
[*276J  of  the  said  la^  named  legatees  *die  before  twenty-one  years  of  age, 
or  before  such  money  be  paid  to  him,  to  the  survivors  or  survivor. 
All  the  residue  of  my  property  I  give  to  my  son  Edmund  Blewitt,  if  be 
should  survive  me.  But  in  case  of  his  death,  to  my  son  Ranald  James 
Blewitt ;  and  in  case  of  his  death  also  before  me,  to  my  daughter  Frances 
Mary  Ann  Blewitt." 

The  testator  died  on  the  8th  of  March,  1832,  leaving  his  widow,  Rachael, 
and  the  six  other  annuitants  mentioned  in  his  will,  who  were  his  illegiti- 
mate children  by  Rachael  before  their  marriage,  surviving  him. 

Shortly  after  the  testator's  death,  his  son  Edmund  having  died  in  his  life- 
time, this  suit  was  instituted  by  Reginald  James  Blewitt,  as  residuary  lega- 
tee, against  the  defendant  Roberts  and  the  widow,  who  had  proved  the  will, 
and  the  six  illegitimate  children,  for  the  purpose  of  having  the  rights  of  all 
parties  declared,  and  the  trusts  of  the  will  administered  under  the  direction 
of  the  court. 

Pending  the  suit,  Henry  Blewitt  died,  unmarried  ;  then  Rachael  died  ; 
and  afterwards  Oscar  Blewitt  died,  also  unmarried  ;  and  Ann  Rogers  Blew- 
itt married  Robert  Stauffer.  These  circumstances  were  stated  in  a  supple- 
mental bill. 

Upon  the  hearing  of  the  cause  for  further  directions,  before  the  Vice-Chan- 
cellor,[lJ  his  honor  declared,  that  upon  the  death  of  Rachael  Blewitt  an 
amount  of  stock  in  the  three  per  cents,  sufficient  to  produce  the  annual 
sum  of  6002.  bequeathed  to  her  during  her  life,  became  absolutely  vested  in 
and  divisible  in  equal  shares  between  and  amongst  Ann  Rogers  Stauffer, 
Thomas  Rogers  Blewitt,  Georgiana  Blewitt,  Bjrron  Blewitt,  and  Os- 
[*276]  cur  *Blewitt,  as  being  the  survivors  of  themselves  and  Henry  Blewitt, 
living  at  the  death  of  Rachael  Blewitt :  and  that,  upon  the  death  of 
Henry  Blewitt,  an  amount  of  like  stock  sufficient  to  produce  his  annuity  of 
100/.  became  absolutely  vested  in  the  same  parties,  as  joint  tenants :  and 
that,  upon  the  death  of  Oscar  Blewitt,  he  not  having  done  any  act  to  sever 
the  joint  tenancy,  his  share  of  the  last  mentioned  amount  of  stock,  as  well  as 
the  amount  of  like  stock  sufficient  to  produce  his  original  annuity  of  IVOL 
became  absolutely  vested  in  Ann  Rogers  Stauffer,  Thomas  Rogers  Blewitt, 
Georgiana  Blewitt,  and  Byron  Blewitt,  as  joint  tenants. 

An  appeal,  presented  by  the  plaintiff,  from  this  decree,  now  came  on  to  be 
heard. 

Mr.  Wigram  and  Mr.  Macdonnell  in  support  of  the  appeal. — It  cannot  be 
disputed  that  a  gift  of  a  rent  charge  without  words  of  limitation,  is  a  gift  for 
the  life  only  of  the  donee :  and  there  is  no  ground,  either  in  principle  or  au- 

[IJ  The  cue  before  the  Vice-Chancellor  it  reported  10  Sim.  491. 
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thority,  for  applying  a  different  rule  to  the  gift  of  an  annuity  out  of  personal 
estate.  Lord  Hardwicke,  when  speaking  of  such  annuities,  in  Earl  of  Staf- 
ford y.  Bucklefft{a)  says,  that  when  limited  to  the  heirs,  they  are  perso- 
nal inheritances.  And  Lord  Coke  says,  if  an  annuity  be  granted  to  a  man 
and  his  heirs,  it  is  a  fee  simple  personal  ;(6)  propositions  which  seem  to  im- 
ply that  a  mere  indefinite  gift  of  an  annuity  without  words  of  limitation, 
would  not  be  sufficient  to  create  an  interest  in  perpetuity.  It  will  be  attempt- 
ed»  perhaps,  to  compare  this  cas^  with  those  in  which  it  has  been  held  that 
an  indefinite  gift  of  the  dividends  of  stock  is  a  gift  of  the  stock  itself, 
and  that  a  like  gift  of  the  interest  of  a  sum  *of  money  is  a  gift  of  the  [*277] 
capital.  There  is,  however,  no  analogy  between  that  class  of  cases 
and  the  present,  any  more  than  there  is  between  an  indefinite  gift  of  the  rents 
and  profits  of  land,  which  has  also  been  sometimes  held  to  carry  the  fee  sim- 
ple, and  an  indefinite  gift  of  a  rent  charge,  which,  it  must  be  admitted, 
would  pass  only  a  lire  estate.  Accordingly,  it  has  never  yet  been  decided 
that  the  mere  gift  of  an  annuity,  eo  nomine^  without  words  of  limitation, 
would  give  the  donee  a  right  to  it  in  perpetuity,  until  the  case  of  Tweedale 
V.  Tweed€Ue,{c)  lately  decided  by  the  Vice-Chancellor,  and  which  may  be 
considered  as  the  foundation  of  his  honor's  judgment  in  the  present  case. 
The  cases  of  Turner  v.  Turnery{d)  Innes  v.  MUchell{e)  Livesey  v.  Live- 
sejf,{g)  Ex  parte  Annandale^{h)  Janes  v.  Randallj{i)  are  all  inconsistent 
with  such  a  doctrine.  And  in  Savery  v.  Dyer^{k)  Lord  Hardwicke  express- 
ly says,  "If  one  gives  by  will  an  annuity  not  existing  before  to  A.,  A.  shall 
have  it  only  for  life." 

Independently,  however,  of  the  abstract  rule  of  law  upon  the  subject,  we 
submit  that  the  subsequent  gifts  in  this  will  of  gross  sums  of  400/.  to  each  of 
the  annuitants  on  their  attaining  twenty-one,  with  limitations  over  to  the 
survivors  if  any  die  under  that  age,  afford  a  strong  presumption  that,  in  giv- 
ing these  annuities,  the  testator  intended  to  give  life  interests  only,  and  not 
any  part  of  the  corpus  of  his  estate. 

Mr.  Jacobs  Mr.  Oirdlestone^  Mr.  Sharpe^  and  Mr.  Loftu$  Wigratn^ 
for  the  surviving  annuitants. — *What  has  been  cited,  as  laid  down  [*278] 
by  Lord  Hardwicke  in  Savery  v.  Dyer,  was  merely  a  dictum;  be- 
cause in  that  case  the  duration  of  the  annuity  was  expressly  specified  by  the 
terms  of  the  ^ift :  and  the  other  authorities  which  have  been  mentioned  are 
not  irreconcilable  with  the  decision  in  Tweedale  v.  Tweedale,  which,  how- 
ever, goes  far  beyond  this  case;  for  without  contending  for  the  abstract  pro- 
position laid  down  by  his  honor,  that  an  annuity  given  simply,  is  an  annuity 
given  absolutely,  it  is  sufficient  fur  the  present  purpose  to  say,  what  will  hard- 
ly be  disputed,  that  the  term  annuity,  especially  in  wills,  is  indefinite  in  its 
import,  and  that  its  meaning  must  be  ascertained  in  each  case  by  reference 

(o)  2  Ves.  wn.  170.      (6)  Co.  Lit  2  a.      (e)  9  Ltw  Joam  147,  now  reported  in  10  Sim.  453. 

(d)  1  Bro.  C.  C.316.  (e)  6  Yes.  464,  and  9  Vei.  212.  {g)  3  Ruas.  287. 

(k)  4  Deac.  &  Cb.  511.  (t)  IJ.  dt  W.  100.  (k)  Amb.  139.  lee  p.  140 ;  1  Dick.  16B. 


278  CASES  IN  CHANCERY. 


1841.— Blewitt  v.  Roberta. 


to  the  context  of  the  instrument ;  and  the  context  of  this  will  contains  qnite 
enough  to  show  that  in  the  gift  of  one  of  these  annuities,  the  testator  mast 
have  conceived  that  he  was  dealing  with  a  capital  sum,  and  not  merely  a  life 
interest.  In  the  first  place,  where  he  intends  to  give  a  life  annuity  only,  he 
directs,  that  those  annuities  shall  be  payable  in  a  particular  manner-— quar- 
terly— while  the  gifts  over  are  wholly  indefinite  both  as  to  duration  and  the 
mode  of  payment.  Then  what  is  it,  in  each  case,  that  is  given  over  ?  In 
the  case  of  the  annuity  of  600/.,  it  is  "  the  said  annuity ;"  in  the  cases  of  the 
annuities  of  the  children,  it  is  "their  said  respective  annuities."  According 
to  the  construction  for  which  the  appellant  contends,  there  would  be  nothing 
upon  which  these  words  could  operate :  because,  by  the  supposition,  ^  the 
said  annuities  **  would  be  extinct  by  the  death  of  the  first  takers. 

Besides,  what  can  be  more  improbable  than  that  the  testator  should  have 
intended  to  convert  the  annuity  of  600/.,  upon  the  death  of  the  widow,  into 
six  different  annuities,  dependent,  respectively,  upon  six  different  lives ;  or  to 
subdivide  a  small  annuity  of  100/.  into  as  many  fractional  annuities 
[*279]  as  the  annuitant  might  happen  *to  leave  children  ?  All  these  incon- 
sistences would  be  avoided  by  treating  this  as  one  of  the  class  of 
cases  in  which  the  gift  of  an  accruing  sum  to  one  for  life,  and  then  over  to 
another  has  been  construed  to  be  an  absolute  gift  to  the  latter,  subject  to  the 
life  interest  of  the  former ;  Clough  v.  Wyit/ic,(a)  Philipps  v.  Chamber- 
laine^{b)  Rawlings  v.  JenningSf{c)  Stretch  v.  Watkitis.{d) 

Mr.  Neate  appeared  for  the  defendant  Roberts,  the  surviving  executor. 

Mr.  Wiffram^  in  reply. 


Aug.  4. — Thb  Lord  Chancellor: — The  first  gift  is  600/.  per  an- 
num to  the  testator's  wife,  for  her  life ;  and,  after  her  death,  the  said  an- 
nuity to  be  equally  divided  between  six  persons  named,  or  the  survivors  or 
survivor.  The  Vice-Chancellor  has  decided  that  these  six  persons  are  enti- 
tled, after  the  death  of  the  widow,  to  so  much  3  per  cent  stock  as  would 
produce  600/.  per  annum.  His  honor  has  decided  the  same  point  in  Twee- 
dale  V.  T\peedalef(e)  and.  is  there  made  to  express  his  opinion  thus :  "  I  have 
always  thought,  that  if  there  be  a  gift  simply  of  100/.  a  year  to  A.,  it  is  a 
gift  of  that  sum  which  shall  be  sufficient  to  produce  100/.  a  year."  The 
cases  referred  to  in  the  argument  before  me  of  this  case,  do  not  support  that 
proposition.  In  Clough  v.  Wynne,{a)  the  gift  was  of  the  interest  of  the  re- 
sidue to  A.  for  life,  and  at  her  decease  to  the  plaintiff,  and  Sir  Thomas  Plu- 
mer  held,  that  the  corpus  of  the  residue  passed.  Giving  the  interest  of  per- 
sonalty without  limitation,  passes  the  whole  interest,  unless  there  are 
[*280]  *words  to  confine  it  to  a  life  interest.  Stretch  v.  Watkins,{d)  deci- 
ded by  the  same  judge,  was  an  unlimited  gift  of  the  produce  of  stock. 

(a)  3  MadcL  188.  (6^  4  Vaa.  51.  (e)  13  Vet.  39.  {d)  I  Madd.  353. 

(e)  9  Law  Joura  147 ;  now  reported  in  10  Sim.  453. 
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A  very  different  principle  applies  to  that  case ;  for  as  the  public  funds 
consist  only  of  perpetual  annuities  an  unlimited  gift  of  the  produce  of  stock 
necessarily  exhausts  the  whole  subject  matter.  In  Philipps  v.  Chamber- 
laine,{a)  Lord  Alvanley  thought  that  the  terms  used  in  the  residuary  clause 
were  sufficient  to  carry  the  principal  as  well  as  the  interest.  In  Rawlings 
V.  Jennings^{b)  Sir  W.  Grant  relied  upon  expressions  showing  an  intention 
to  give  the  capital.  Those  decisions  are  founded  upon  the  general  principle, 
that  a  gift,  without  limit  as  to  time,  of  the  produce  of  the  fund,  amounts  to 
a  gift  of  the  fund  itself;  and  when  it  is  clear  that  the  gift  of  the  produce  of 
the  fund,  is  without  limit  as  to  time,  it  is  impossible  not  to  adopt  the  conclu- 
sion that  the  fund  itself  is  given ;  but  if  expressions  are  to  be  found  showing 
an  intention  that  the  gift  of  the  produce  should  be  limited  as  to  time,  such 
limit  will  be  the  measure  of  the  gift. 

There  is  a  marked  distinction  between  the  gift  of  the  produce  of  a  fund 
without  limit  as  to  time,  and  a  simple  gift  of  an  annuity.  An  annuity  may 
be  perpetual,  or  for  life,  or  for  any  period  of  years  ;  but,  in  the  ordinary  ac- 
ceptation of  the  term  used,  if  it  should  be  said  that  a  testator  had  left  another 
an  annuity  of  100/.  per  annum,  no  doubt  would  occur  of  the  gift  being  an 
annuity  for  the  life  of  the  donee.  It  is  the  gift  of  an  annual  sum  of  lOOZ. ; 
that  is,  of  as  many  sums  of  1(X)/.  as  the  donee  shall  live  years.  In  Savery 
V.  Dyer,{d)  Lord  Hardwicke  says,  '*  If  one  give  by  will  an  annuity  not  ex- 
isting before,  to  A.,  A.  shall  have  it  only  for  life."  In  that  case,  the 
gift  was  of  an  annuity  to  A.  during  the  *life  of  B.,  and  B.  having  sur-  [*281] 
vived  A.,  the  question  was,  whether  the  annuity  had  ceased,  notwith- 
standing the  express  provision  that  it  should  be  during  the  life  of  B. 

It  is  singular  that  no  other  base  has  been  referred  to,  in  which  this  ques- 
tion distinctly  arose  ;  but  in  Innes  v.  MUchell,{d)  before  Sir  W.  Grant,  and  be- 
fore Lord  Eldon,(e)  upon  appeal,  the  annuity  was  held  to  be  for  life  only, 
although  there  were  provisions  leading  more  strongly  than  anything  in  this 
case,  to  an  inference  that  the  capital  was  intended  to  be  given,  such  as  the 
direction  as  to  the  5000Z. ;  without  that  direction  the  gift  would  be  of  an  an- 
nuity of  200/.  to  the  use  of  a  mother  and  her  children,  for  her  and  their 
use,  and  the  longest  liver  of  her  and  her  children,  subject  to  an  equal  divi- 
sion of  the  interest  while  more  than  one  of  them  should  live ;  a  gift  not  very 
dissimilar  from  the  present ;  and  both  those  very  able  judges  held  that  the 
annuity  determined  with  the  life  of  the  survivor.  If  the  gift  simply  of  an 
annuity  of  lOOZ.  to  A.  is  a  gift  of  that  sum  which  shall  be  sufficient  to  pro- 
duce 100/.  a  year,  there  was  sufficient  in  Innes  v.  Mitchell  to  give  to  the 

(0)  4  Vea.  51.  (b)  13  Ves.  39.  (c)  Amb.  139.  (d)  6  Ves.  464. 

(«)  9  Yes.  212.  The  bequest  in  that  case  was  as  follows : — *'  I  give  to  Mrs.  Janet  Iddos,  relict 
of  roy  late  nephew  Alexander  Innes,  200/.  per  annum  for  the  use  of  herself  and  children ;  which 
annuity  is  to  be  paid  out  of  my  general  eflects  until  it  is  convenient  to  my  executors  to  invest 
5000/.  in  the  funds,  in  lieu  thereof,  for  her  and  their  use,  and  to  the  longest  liver  of  her  and  her 
childreni  subject  to  an  equal  division  of  the  interest  while  more  than  one  of  *hem  alive." 
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mother  and  her  children  such  a  sum  as  would  be  sufficient  to  produce  20(M. 
per  annum,  without  reference  to  the  provision  as  to  the  5000/. ;  and  yet,  not- 
withstanding that  provision,  it  was  held  that  there  was  no  gift  of  any  prin- 
cipal sum.  It  seems  to  have  been  supposed,  that  the  direction  that  there 
should  be  an  equal  division  of  the  annuity,  implied  that  the  princi- 
['^282]  pal  ^producing  the  annuity  was  to  be  the  subject  matter  of  the  divi- 
sion ;  but  there  was  a  similar  direction  in  Innes  v.  MitcheU^  and  in 
Jones  V.  Randall  ;(a)  and  yet,  in  neither  of  those  cases,  was  there  any  gifl 
of  the  principal. 

It  does  not  appear  to  me  that  there  is  any  inconsistency  in'  the  cases.    To 
hold  thai  a  simple  gifl  of  an  annuity  to  A.  does  not  give  an  annuity  beyond 
the  life  of  A.,  is  not  inconsistent  with  holding  that  a  gift  of  the  produce  of 
a  fund  without  limit  as  to  time  gives  the  fund  itself.    In  the  former  case^ 
there  is  no  allusion  to  any  principal  sum.    It  is,  indeed,  the  course  of  this 
court  to  secure  an  annuity  by  investing  a  capital  sum;    but  a  testator 
with  an  income  much  exceeding  the  annuity  given  is  not  very  likely  to  coof- 
template  any  such  investment.    He  may,  indeed,  be  without  the  immediate 
means  of  making  it ;  as,  for  instance,  if  his  whole  property  consisted  of 
long  leaseholds.    If  a  testator  were  minded  to  give  10,000/.,  can  it  be  sop 
posed  that  he  would  set  about  effecting  this  object  by  giving  500/.  per  an- 
num  to  the  intended  legatee,  without  making  any  mention  of  10,000/.  or  of 
any  other  capital  sum  ?    To  carry  into  effect  the  gifl  of  an  annuity  of  500/. 
by  raising  10,000/.  out  of  the  estate,  would,  probably,  be  very  foreign  from 
the  testator's  intention.    I  feel  no  disposition  to  question  the  doctrine  laid 
down  by  Lord  Hardwicke,  and  followed  in  the  cases  I  have  referred  to ;  and 
if  I  did,  I  should  not  feel  at  liberty  to  depart  from  a  rule  established  upon 
such  authority. 

The  petition  of  appeal  contains  a  claim,  on  the  part  of  the  residuary  lega- 
tee, to  the  sixth  part  of  the  annuities  given  to  Henry  Blewitt^  who  died  in 
the  lifetime  of  the  tenant  for  life ;  but  it  appears  to  me  that  as  to  the 
[•283]    600/.  per  annum,  the  five  survivors  are  entitled  to  the  'whole  as  te- 
nants in  common.    The  gift  is  to  the  mother  for  life,  and  after  her 
death,  to  the  nx  children,  equally  to  be  divided  between  them,  or  the  survi- 
vors or  survivor.    The  subject  matter  of  the  gift  is  an  annuity  of  600/.,  and 
the  period  of  division  was  the  death  of  the  mother,  and  to  ihat  period  the 
survivorship  refers,  and  at  that  time  there  were  but  five  living.    The  same 
result  attaches  to  the  100/.  per  annum  given  to  Henry,  although  for  a  diAsp- 
ent  reason,  for  in  that  gift  there  was  no  prior  estate  for  life,  but  the  survi- 
vorship is  between  the  annuitants,  in  case  of  any  of  them  dying  without 
exercising  the  power  given. 

The  Vice-Chancellor's  decree  must  be  reversed,  and  a  declaration  to  the 
above  effect  substituted.[2] 

(a)  1  Jac.  &  Walker,  100. 

[2]  A  teiUtor  bequeathed  an  aunnity  of  500/.  a  year  to  his  daughter  for  life,  and  direeted  an  in* 
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The  effect  of  the  declaration  which  was  substituted  for  that  of  the  Yice- 
Chancellor,  in  pursuance  of  this  judgment,  will  be  found  accurately  stated  in 
the  lOth  vol.  of  Mr.  Simons'  Reports,  p.  493 ;  and  see  Reg.  Lib.  A.  1840,  fol. 
1289. 


Hilton  v.  The  Earl  of  Granville. 

1841 :  June  16, 18. 

An  injunction  to  restrain  the  working  of  valuable  mines  refused,  under  the  circumstances,  on  cott- 
dition  of  the  defendant's  making  certain  admissions  for  the  purpose  of  enabling  the  plaintiff  to 
bring  an  action,  although  there  was  reason  to  apprehend  that  if  the  working  was  continued,  the 
plaintiff's  houses  npon  the  surface  would  be  totally  destroyed  or  irreparably  damaged  before  the 
legal  right  could  be  decided. 

A  MOTION  had  been  made,  by  the  plaintiff  in  this  cause,  before  the  Master 
of  the  Rolls,  that  the  defendant  might  be  restrained  by  injunction  from  mining 
beneath  the  plaintiff's  two  messuages  and  lands  mentioned  in  the  bill, 
or  in  the  vicinity  thereof,  in  such  a  'manner  as  in  any  way  to  damage  [*284] 
or  endanger  them  or  their  foundations.  The  Master  of  the  Rolls 
having  simply  refused  the  motion,  it  was  now  renewed,  by  way  of  appeal, 
before  the  Lord  Chancellor.[l] 

The  plaintiff's  case,  as  stated  U])on  the  bill,  and  supported  by  affidavits, 
was,  that  the  houses  in  question  were  copyhold  of  the  manor  of  Newcastle* 
under-L3rtne,  which  belonged  to  the  Crown  in  right  of  the  Duchy  of  Lancas- 
ter, and  that  they  had  been  built  upwards  of  thirty  years ;  that  the  manor  ex- 

▼estment  in  the  funds  for  securing  it,  (which  was  accordingly  done  by  the  purchase  of  16,6(>S/.  13t. 
4d.  consols  for  securing  the  annuity,)  and  after  her  decease,  be  directed  the  "  annuity"  should  go 
as  his  daughter  should  by  will  appoint,  and  in  default,  the  "  annuity'*  should  be  applied  towards 
the  maintenance  of  her  children  till  twenty-one,  and  then  "  the  principal  sum"  to  the  children, 
with  a  gift  over  "  of  the  said  principal  sum  of  money."  The  daughter,  by  will,  made  an  appoint- 
ment of  the  5002.,  a  year,  and  so  far  as  she  could  or  might  of  the  said  sum  of  I6,666i.  13s.  4d,  con- 
sols inTosted  for  securing  that  annuity.  The  Master  of  the  Rolls,  (Lord  Langdale,)  held  that  the 
daughter  was  authorized  to  appoint  the  capital.  Samuda  t.  Loutada,  7  Bear.  243.  Upon  the 
construction  of  a  will  it  was  held,  that  a  bequest  of  30L  a  year,  from  *'  the  interest  of  the  testator's 
funded  money  in  the  Bank  of  England,"  did  not  amount  to  a  bequest  of  so  much  stock  as  would 
produce  that  annual  sum,  but  constituted  an  annual  charge  of  30t  upon  the  funded  property  for  the 
life  of  the  legatee.  Knight  Bruce,  V.  C.  **  I  do  not  at  all  dispute  that  generally,  an  unlimited  be- 
quest of  the  income  of  stock,  is  to  be  construed  as  an  absolute  gift  of  the  stock  itself.  I  cannot 
however  read  the  bequest  in  this  will  as  importing  so  much.  What  the  testator  gives  is  an  annuity 
of  302.  a  year,  part  of  the  stock.  A  life  annuity  may  be  charged  upon  stock  as  well  as  any  other 
property,  Ac"  Wilmm  v.  Maddison,  3  Yo.  dt  CoU.  C.  C.  372.  Bequest  of  an  annuity  to  A.  and 
B.  and  to  the  survivor  for  Ufe  ;  and  if  A.  should  have  any  children,  then  to  be  equally  divided  be- 
tween them ;  but  if  A.  should  die  *'  without  lawful  issue"  then  to  A.  and  his  heirs  forever ;  it  was 
held  the  word  "  issue"  here  being  construed  to  mean  "  children,"  (a  point  immaterial  to  the  present 
topic,)  that  the  children  of  A.  took  absolute  interests  in  a  perpetual  annuity.  Rohin»on  v.  Hunt, 
4  Beav.  450  ;  and  see  10  Sim.  494,  n.  1. 
[1]  The  case  before  the  Master  of  the  Rolls  w  reported  4  Beav.  130. 
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tended  over  the  towDship  of  Hanley,  and  the  adjoining  township  of  Shelton, 
and  that  the  greater  part  of  the  property  in  those  townships  was  also  of  copy- 
hold tenure ;  that  it  had  been  the  practice  of  the  Crown,  from  time  to  time, 
to  grant  leases  of  the  coal  mines  lying  beneath  the  copyhold  parts  of  the  ma- 
nor ;  and  that  although  it  had  been  long  known  that  iron  stone  of  an  inferior 
description,  and  in  small  quantities,  could  be  obtained  in  the  manor,  and  cer- 
tain portions  had  been  from  time  to  time  brought  to  field  together  with,  and 
generally  as  incidental  to,  the  getting  of  the  coal,  yet  that  it  was,  in  or  abont 
the  year  1832,  for  the  first  time,  discovered  that  there  were,  beneath  the  sur- 
face of  those  townships,  large  and  valuable  seams  or  veins  of  iron  stone,  ly- 
ing for  the  most  part  above  the  beds  of  coal,  and  much  nearer  to  the  surface, 
in  consequence  of  which  discovery  the  defendant,  who  had,  for  some  years 
past,  been  lessee  from  the  Crown  of  all  the  mhies  of  coal  and  iron  stone  be- 
neath the  manor,  shortly  afterwards  began  to  mine  for  iron  stone  under  the 
copyhold  parts  of  the  manor ;  such  operations,  however,  being,  for  a  con- 
siderable time,  carried  on  to  a  comparatively  small  extent,  and  with  some  re- 
gard to  the  stability  of  the  snrface  and  the  buildings  upon  it,  by  means  of  old 

coal  shafts ;  bat  that  in  the  month  of  October,  1839,  the  defendant's 
[*285]    agents  had  sunk  a  new  shaft  in  a  copyhold  field  adjacent  to  *the 

town  of  Hanley,  from  which  they  had  carried  a  level  under  ground 
across  the  line  of  Union  Street,  in  which  the  houses  in  question  were  situated, 
and  two  other  streets  parallel  to  it,  at  a  depth  of  sixty-two  yards  from  the 
surface,  and  at  a  distance  of  sixty-seven  yards  from  the  plaintiff's  houses ; 
and  that  the  mine  formed  by  such  level  had  ever  since  been  worked  for  iron 
stone  exclusively :  that  during  the  last  few  months  it  had  been  given  out  by 
the  defendant's  agents  and  workmen  that  his  mining  operations  for  iron  stone 
would  be  carried  on  to  a  far  greater  extent  than  formerly,  and  beneath  the 
most  populous  parts  of  the  said  townships,  and  wholly  without  regard  to  the 
property  of  the  copyholders:  that  such  actual  and  threatened  operations 
having  created  great  alarm  and  anxiety  amongst  the  copyhold  proprietors 
within  those  townships,  a  large  body  of  them,  in  the  month  of  February,  1841, 
caused  notices  signed  by  them,  to  be  served  on  the  auditor  and  on  the  mining 
agent  of  the  defendant,  who  was  then  resident  in  Paris,  intimating  that  if  any 
of  the  mining  operations  should  be  attended  with  injury  to  their  property,  an 
application  would  be  made  to  the  Court  of  Chancery  for  an  injunction :  that 
the  operations  had,  however,  been  continued,  notwithstanding  such  notice, 
and  that  the  plaintiff,  having  reason  to  apprehend  from  the  injuries  from  time 
to  time  happening  to  various  houses  in  his  neighborhood,  which  were  situated 
nearer  to  the  level  than  his  own,  that  the  workings  of  the  mine  were  pro- 
gressively advancing  towards  his  houses,  had,  on  the  11th  of  March,  1841, 
caused  written  notices  to  be  served  on  the  defendant's  auditor  and  his  mining 
agent  to  the  effect  that,  unless  they  forthwith  desisted  from  mining  operations, 
by  which  his  premises  might  be  injured  or  endangered,  and  unless  within 
seven  days  from  the  15th  of  March  instant,  they  informed  the  plaintiff  that. 
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they  had  so  desisted,  he  should  immediately  apply  to  the  Court  of 
Chancery  for  an  iiqunction :  *that  after  such  notice  the  plaintiff  had    [*286] 
Crusted  ihat  the  mining  operations  would  be  carried  on  so  as  not  to 
endanger  his  houses,  and  that  his  legal  advisers  had  considered  that  the 
daaaage  to  his  property  was  not  then  so  certain  as  to  justify  an  application  to 
the  court ;  but  that  from  the  circumstances  after  stated,  he  had  discovered 
that  the  ^vorkings  of  the  mine  had  ever  since  been  carried  on  as  near  to  the 
surface,  and  in  the  same  direction  towards  his  houses  as  theretofore,  and  that 
ID  conaequenee  thereof  and  since  the  expiration  of  the  period  mentioned  in 
the  notice,  many  other  houses  in  the  three  streets  before  mentioned,  situated 
£mher  from  the  level  and  nearer  to  the  plaintiff 's  houses  than  those  previous- 
ly injured,  had  been  greatly  and  irreparably  damaged,  some  of  them  having 
been  rendered  wholly  uninhabitable,  and  having  in  fact  been  deserted  by  the 
oeeupiers,  from  an  appiebension  of  their  falling  in.    That  until  the  last  four- 
teen days,  however,  the  injury  occasioned  by  the  working  of  the  mines  had 
not  advanced  nearer  to  the  plaintiff's  houses  than  about  forty-five  yards  off, 
but  that  during  that  period  it  had  suddenly  advanced  a  great  distance  towards 
them,  and  that  within  the  last  seven  days  the  walls  and  ceilings  of  the  house 
immediately  adjoining  the  plaintiff's  had  cracked,  and  other  houses  lower 
down  the  same  street  had  also  suddenly  become  damaged ;  from  which  it 
was  evident,  that,  unless  the  operations  then  going  on  should  be  immediate- 
ly restrained,  the  plaintiff's  houses  would  be  rendered  uninhabitable,  and  fall 
to  ruin. 

With  regard  to  the  last  point,  namely,  the  damage  to  be  apprehended  by 
the  plain  tiff  from  a  continued  working  of  the  mine  in  the  direction  of  his 
houses,  the  plaintiff's  evidence  was  scarcely  controverted ;  but  with  respect 
to  the  other  parts  of  the  case,  it  appeared  from  the  affidavits  filed  on  the  part 
of  the  defendant,  that  there  were  in  the  office  of  the  Duchy  of  Lan- 
caster, ^records,  from  the  time  of  Richard  the  Second  downwards,  of  [*2S7] 
leases  granted  by  the  Crown,  in  right  of  the  Duchy,  of  the  mines  of 
iron  stone  as  well  as  of  coul  within  the  manor,  and  that  the  lease  under  which 
the  defendant  was  now  mining,  as  well  as  oil  the  leases  which  had  been  pre- 
viously granted  to  him  and  to  his  late  father,  who  had  been  the  Crown  les- 
see before  him,  had,  in  like  manner,  included  both  descriptions  of  mines. 

With  respect  to  the  mode  of  working  the  mines  under  those  leases,  it  was 
stated  by  several  mining  agents  and  other  persons  who  had  been  em- 
ployed about  them  during  the  time  of  the  defendant  and  his  late  father,  that 
although  the  ironstone  mines  had  been  worked  to  a  greater  extent  since  the 
year  1832,  than  before,  in  consequence  of  the  increased  demand  for  iron 
which  arose  about  that  time,  yet  that  as  &r  back  as  living  memory  extended, 
injuries  to  buildings  upon  the  surface,  similar  to  those  now  complained  of, 
bad,  from  time  to  time,  occurred,  and  that  such  injuries  had  always  been  re- 
paimd  by  the  owners  of  tho  buildings  at  their  own  expense,  or  that,  if  com- 
pensation had  in  any  case  been  made,  it  had  been  made  as  a  matter  of  favor 
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and  not  of  right,  it  being  notorious  in  the  neighborhood  that  all  buildings  on 
the  copyhold  parts  of  the  manor  were  elected  at  the  risk  of  the  copyholders, 
and  were  subject  to  the  rights  of  the  lessees  of  the  mines.  That  statement  was, 
in  some  degree,  corroborated  by  a  memorial,  which  had  been  addressed  to  the 
defendant,  in  the  year  1826,  by  seventy  copyholders  within  the  townships 
of  Hanley  and  Shelton,  complaining  of  injuries  to  their  buildings  from  the 
working  of  the  mines,  and  demanding  compensation  ;  in  answer  to  which 
the  defendant  had  distinctly  denied  his  liability  to  make  such  compensation ; 
aX  the  same  time  reminding  the  memorialists  that  those  who  had 
[*288J  erected  houses  upon  the  qopyhold  parts  *of  the  manor,  had  done  so  in 
defiance  of  an  express  caution  from  his  agents,  independently  of  their 
general  knowledge  th^t  the  mining  would  be  carried  on  without  regard  to 
the  buildings  upon  the  surface,  in  whatever  direction  the  interest  of  the  les- 
see might  suggest.  In  fact,  it  appeared,  that  for  a  long  time  previous  to  the 
year  1832,  written  notices,  to  that  effect,  had  been  served  by  the  defendant's 
agents  upon  all  persons  who  were  proceeding  to  build  upon  the  copyhold 
parts  of  the  manor.  It  appeared  moreover,  that  one  of  the  defendant's  mining 
agents,  against  whom  an  action  of  trespass  had  been  brought  by  one  Paddock, 
a  copyholder,  in  the  year  1840,  for  damage  alleged  to  have  been  done  to 
his  land  by  the  mining  operations,  had  pleaded,  amongst  other  things,  that 
the  Crown,  as  lord  of  the  manor,  and  its  lessees,  had  a  right,  by  custom 
to  get  the  mines,  making  a  reasonablie  compensation  to  the  tenants,  when  de- 
manded, for  all  damage  thereby  occasioned  to  property  upon  the  surface : 
upon  which  plea,  issue  having  been  jpined,  the  defendant  in  the  action  had 
obtained  a  verdict,  subject  to  a  point  reserved^  which  had  not  yet  been  dis- 
posed of  in  t(ie  court  of  law. 

It  was  further  stated,  on  the  part  of  the  defendant,  that  so  long  ago  as  the 
year  1832,  his  auditor  had  called  uppn  some  of  the  principal  copyhold  pro- 
prietors in  the  townships  of  Hanley  and  Shelton,  and  offered  to  afford  them 
every  facility,  by  admission  of  damage,  which  might  be  necessary  for  the 
purpose  pf  trying  the  right,  asserted  by  the  defendant,  in  a  legal  proceeding  ,* 
but  that  notwithstanding  such  offers,  no  action  had  ever  been  brought,  by 
any  of  the  copyholders,  against  the  defendant  or  his  agents,  except  one,  by  a 
person  named  Brown,  hi  the  year  1832,  which  had  been  afterwards  abandon- 
ed, and  that  brought  by  Paddock,  as  above  mentioned.  It  also  ap- 
[*289]  peared,  that  several  of  the  persons  to  whom  those  ^offers  had  been 
made,  were  subscribers  to  a  fund  which  had  been  raised  amongst  the 
copyholders  for  the  purpose  of  enforcing  their  claim  to  compensation  from 
the  defendant,  and  out  of  which  it  was  alleged,  and  not  denied,  that  the  ex- 
penses of  the  present  suit  were  to  be  defrayed. 

It  also  appeared,  that  the  defendant  had,  within  the  last  three  years,  ex- 
pended about  60,000/.  upon  his  collierie9  and  iron  works  at  Hanley ;  and  that 
the  ironstone  of  the  mine  in  question  being  of  a  peculiar  quality,  and  a  neces- 
sary ingredient  in  all  the  iron  manufactured  at  the  works,  the  getting  of  it 
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could  not  be  stopped  for  one  week  without  a  loss  to  the  defendant  of  four  or 
five  times  the  value  of  the  fee  simple  of  the  plaintiff's  bouses,  which  were 
estimated  to  be  worth,  at  the  utmost,  not  more  than  200/. 

Mr.  Wigramy  Mr.  Bethell^  and  Mr.  Hardy^  in  sup]X>rt  of  the  motion,  con- 
tended that  the  case  was  one  which  called  peculiarly  for  the  interference  of 
Ihe  court,  whether  regard  were  had  to  the  nature  of  the  right  which  was  as- 
serted by  the  defendant,  or  to  the  consequences  likely  to  ensue  from  its  exer- 
cise.    The  right  asserted  was  a  right  in  the  lord  of  the  manor  to  destroy  the 
property  which  he  had  granted  to  the  copyholder.    Now  that  a  grant  might 
be  qualified  and  narrowed  by  a  customary  reservation,  not  inconsistent  with 
the  enjoyment  of  the  thing  by  the  grantee,  in  some  form  or  to  some  extent  or 
other,  was  intelligible:  but  a  reservation  which  went  to  the  absolute  annihi- 
lation of  the  grant  was  an  absurdity,  and  could  not  be  supported  by  any  cus- 
tom ;  because  such  a  custom  would,  upon  the  fieuseof  it,  be  unreason- 
able and  illegal ;  Bourne  v.  Taylory{a)  Wilkes  v.  *Broadbent,{b)    [•290] 
Badger  v.  Fordy{c)  Arleti  v.  EUis^{d)  Harris  v.  Ryding,{e)    In 
the  present  case,  however,  ho  such  custom  was  even  proved  to  exist.    All 
that  was  proved  was  a  custom  to  grant  leases  of  the  mines :  there  was,  in- 
deed, some  evidence  of  a  practice  having  prevailed  for  some  years  of  working 
the  mines  in  such  a  manner  as  to  cause  damage  to  the  property  upon  the 
surface  ;  but  such  a  practice  could  not  establish  a  customary  right  as  against 
parties  who  had  never  recognized  or  submitted  to  it  {  and  there  was  no  evi- 
dence of  the  damage  having,  in  former  times,  gone  to  the  extent  which  was 
threatened  by  the  present  mode  of  working  c  for  it  was  not  a  single  tenement 
merely,  but  a  whole  town  that  was  now  threatened  with  destruction.    A 
right  of  so  novel  and  arbitrary  a  kind,  and  pregnant  with  such  consequences, 
the  court  could  not  assume  to  be  valid,  until  it  should  have  been  established 
in  a  court  of  law.    It  was  no  fault  of  the  plaintiff  that  he  had  not  had  an  op- 
portunity of  contesting  the  right  until  it  had  threatened  imminent  destruction 
to  his  property :  for  though  the  shaft,  from  which  the  mischief  originated, 
had  been  sunk  in  the  year  1S39,  he  had  had  no  means  of  knowing  that  the 
mine  was  to  be  run  in  the  direction  of  his  house,  until  he  was  informed  of  it 
by  the  damage  sustained,  in  the  progress  of  the  works,  by  the  houses  in  his 
neiorhborhood,  and  then  he  had  lost  no  time  in  applying  to  the  court. 

Mr.  Knight  Bruec^  Mr.  Turner ^  and  Mr.  Purvis,  contra,  said  that  the 
fallacy  of  the  argument,  on  the  other  side,  lay  in  the  assumption  that  the 
right  claimed  by  the  defendant  was  in  the  nature  of  a  reservation  out 
of  the  *grant  to  the  copyholder :  whereas  they  insisted  that  it  was  [*291] 
paramount  to  all  other  rights  in  the  soil  of  the  manor :  for  when  it 
was  considered  what  was  the  origin  of  the  copyhold  tenure,  and  at  how 
early  a  period  these  mines  were  known  of  and  their  value  understoodj  there 

(n)  10  Eart,  189.  {h)  2  Str.  1224;  1  Wilson,  63.  (c)  3  B.  4  Aid.  153. 

(rf)  7  B.  &  C.  346.  (e)  5  Meet.  &  VVeta.  60. 
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was  nothing  unreasonable  in  supposing  that  all  grants  of  land  to  the  tenants 
of  the  manor  had,  from  the  earliest  times,  been  made  with  an  understanding 
that  they  were  to  be  subject  to  the  consequences  of  mining,  whatever  those 
consequences  might  be ;  Baieson  ▼.  Crreeii,(a)  Clarkson  v.  Woodhous0,{b) 
Folkard  v.  Hemmett.{c) 

They  also  insisted  that  the  circumstances  under  which  this  suit  had  been 
instituted,  were  not  such  as  to  entitle  the  plaintiff  to  any  favor  with  the  court* 
If  the  rights  of  the  lessee  had  not  until  lately  been  put  in  force  against  this 
particular  copyholder,  the  assertion  of  them  had  long  been  a  matter  of  noto- 
riety in  the  manor,  and  the  suit  was  to  be  considered  as  the  suit  not  of  the 
individual  plaintiff  on  the  record,  but  of  the  copyholders  generallyi  who  had 
subscribed  to  the  expenses  of  it ;  and  some  of  whom  were  proved  to  have 
had  express  notice  of  what  was  about  to  be  done,  before  the  works  now  in 
progress  were  commenced.  If,  after  that  warning,  they  had  thought  fit  to 
stand  by  and  allow  the  lessee  to  expend  so  large  an  amount  of  capital  upon 
the  faith  of  a  right,  the  validity  of  which  he  had  ofibred  to  them  the  means 
of  contesting  before  it  was  attempted  to  be  put  in  force,  they  were  not  now 
in  a  situation  to  ask  for  the  interference  of  the  court,  until  they  should  have 

established  the  validity  of  that  right  by  the  judgment  of  a  court  of 
[*292]    law.    Before  this  court  interfered  in  a  case  *of  that  kind,  it  was 

bound  to  consider  the  comparative  injury  which  would  arise  from 
the  destruction  of  a  house  on  the  one  hand,  and  from  the  stoppage  of  valu- 
able mines  on  the  other ;  Grey  v.  The  Dtike  of  Nerthumberliandj{d)  Sem^ 
pie  V.  Birmingham  Raiitoay  Company. {e) 


June  18. — ^The  Lord  Chancellor  : — This  is  one  of  the  most  difficult 
questions,  as  to  the  application  of  the  jurisdiction  of  this  court,  that  I  have 
known. 

The  motion  is  founded  on  the  principle,  on  which  this  court  acts,  of  pre- 
sefving  property  until  a  legal  decision  on  the  right  can  be  had.[2J  There  is 
no  other  equity:  it  is  an  equity  which  this  court  exercises  very  beneficially 
in  certain  cases ;  and,  no  doubt,  the  subject  matter,  that  is  to  say  the  house, 
is  shown,  by  the  evidence,  to  be  exposed,  in  case  of  the  workings  being  con- 
tinued, to  danger  of  damage,  and  ^^robably,  as  the  evidence  stands,  to  danger 
of  destruction.  Even  that,  however,  is  obviously  an  injury  which  is  capa- 
ble of  compensation  by  damages ;  but,  at  the  same  time,  it  comes  within  the 
principle  of  those  cases  where  the  act  complained  of  threatens  to  destroy  the 
subjept  matter  in  contest.  In  order  to  induce  the  court  to  interfere,  for  the 
purpose  of  protecting  property  pending  the  decision  of  a  legal  title,  it  is  ne- 
cessary for  the  plaintiff  to  show,  at  least,  a  strong  prima  facie  case  in  sup- 
port of  the  title  to  that  which  he  asserts ;  and  it  is  also  necessary  for  him  to 

(a)  5  Term  Rep.  411.  {h)  Ibid.  p.  412,  n.  (c)  Ibid.  417.  n. 

((f)  13  Vee:  236 ;  17  Vet.  281.  (e)  1  NichoU,  Hare  &  Carrow*aRttlway  Caaea.  1*^. 

[2}  See  the  next  eaaa. 
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show  that  he  has  not  been  guilty  of  any  improper  delay  in  applying  for 
the  interposition  of  the  court— not  acquiescence  in  the  sense  of  con- 
ferring   a  right  on  'another  party,  but  acquiescence  in  the  sense  of    [*293] 
depriving  him  of  the  right  to  the  interference  of  a  court  of  equity* 

Now,  with  regard  to  the  law  on  the  subject,  1  am  desirous  of  abstaining 
frdm  the  expression  of  any  opnion ;  but  I  am  bound  to  look  at  it  so  far  as  it 
may  serve  as  a  guide  to  the  decision  I  ought  to  come  to  upon  this  motion. 
Since  the  argument,  I  have  looked  at  all  the  cases  which  hare  been  cited ; 
and  certainly  it  is  impossible  to  say  that  the  law,  as  established  by  those  cases, 
is,  at  present,  in  a  state  which  enables  any  one  precisely  to  determine  what 
the  result  in  the  present  case  will  be.    There  are  very  strong  authorities  in 
support  of  the  plaintiff's  proposition  ;  and  there  are  others  which  appear  to 
me  to  be  quite  irreconcilable  with  the  principle  laid  down  in  those  cases. 
No  doubt,  the  modern  cases  are  in  favor  of  the  plaintiff.    Bateson  v.  Oreen 
is  the  strongest  case  against  him,  and  is  not  professedly  overruled  in  any  of 
the  subsequent  cases,  though  attempts  have  been  made — a  practice  often  re- 
sorted to,  and,  perhaps,  not  always  very  productive  of  good — ^to  reconcile 
tliat  decision  with  the  others  to  which  the  courts  have  come.    I  find,  how- 
ever, these  very  contrary  decisions ;  and  I  find  the  well  known  and  establish- 
ed rule  of  copyhold  law,  that  in  the  case  of  opening  mines  and  in  the  case 
of  timber,  at  least,  there  is  nothing  inconsistent  in  a  custom  which  derogates 
from  the  grant.    It  is  quite  impossible  to  say,  in  the  case  of  the  common  and 
ordinary  copyhold  grant  of  land,^  nothing  specific  passing  between  the  par- 
ties, that  the  custom  to  enter  on  the  land  and  cut,  down  all  trees  is  not  a 
derogation  from  the  grant,  if  you  look  at  the  nature  of  the  grant  and  the 
terms  used  in  it ;  the  custom,  however,  overrides  the  grant,  and  the  grant 
is  taken  snbject  to  the  custom ;  so  that  there  is  nothing  inconsistent, 
unless  ihere  be  something  unreasonable,  and  therefore  illegal  *in  the    [*294] 
custom.    Now,  it  is  perfectly  well  established  that  a  custom  is  good 
which  authorizes  the  lord  to  come  on  his  copyhold  land  to  open  a  shaft  and 
work  a  mine:  it  may  be  destruction  to  the  copyhold,  but  if  the  custom  is 
proved,  it  is  a  good  custom.    So  it  is^a  good  custom  for  the  lord,  after  hav- 
ing granted  land  with  the  timber  growing  on  it,  to  enter  on  the  land  and  to 
cut  down  the  timber :  if  there  is  no  custom,  neither  the  landlord  nor  the 
tenant  can  cut  down  the  timber :  if  there  be  a  custom  in  favor  of  either  the 
one  or  the  other,  the  right  exists,  and  the  law  will  protect  the  exercise  of  that 
rig^ht     As  a  general  proposition,  therefore,  that  there  can  be  no  custom 
which  derogates  from  the  grant,  I  apprehend  all  the  authorities,  and  the  well 
known  law  on  the  subject  of  timber  and  mines,  show  that  the  principle  can- 
not be  carried  to  that  extent.    Batesmi  v.  Oreen^  undoubtedly,  is  a  striking 
instance  to  the  contrary. 

In  that  state  of  the  law,  I  find  the  history  of  these  manorial  rights,  as  far 
as  the  affidavits  carry  it  back,  to  be  this,  that  those  rights  have  been  univer- 
sally exercised  :  they  hs^ve  been  disputed  and  complained  of,  but  exercised. 
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No  doubt,  it  is  the  interest  of  the  lord,  as  far  as  he  can,  to  carry  on  hi^  works 
without  damage  to  the  surface ;  because,  if  he  is  to  make  compensation  to 
the  Copyhold  tenants  for  the  damage  don^o  the  surface,  it  is  quite  obvious 
he  is  damaging  himself  by  exposing  himself  to  the  liability  of  making  comr 
pensation ;  but  that  there  has  been  a  long  continued  custom  of  working  the 
inin^  without  regard  to  the  injury  done  to  the  surface,  seems^  from  the  affi- 
davits in  this  case,  to  be  clear. 
In  addition  to  that,  I  have  this  ground  on  which  it  appears  to  me  I  may 
safely  proceed  and  am  bound  to  act.    I  find  that  in  Paddock's  action, 
["396]    in  which  the  'copyholder  complained  that  the  lord  had  aoted  illegal- 
ly, and  had  done  that  which  he  was  not  justified  in  doing,  by  so 
working  his  mine  as  to  create  injury  to  the  surface ;  the  lord,  by  the  fourth 
plea,  does  not  dispute  the  fact,  but  3ays,  <'I  had  a  right  to  do  it;  I  had  a 
right  to  work  the  mine  properly,"  or  whatever  the  word  may  be ;  "  and  I  had 
a  right  to  do  you  damage ;  but  I«  am  bound  to  make  you  compensation." 
Now,  that  is  the  proposition  raised  by  the  plea  in  an  action  of  tort,  not  an 
action  in  which  the  tenant  is  claiming  what  has  become  due  to  him  for  the 
amount  of  damage  done  to  his  property,  but  an  action  in  which  the  lord  is 
justifying  and  asserting  that  he  had  a  legal  right  to  do  that  which  be  has 
done,  admitting  that  the  act  done  had  caused  damage  to  the  plaintiff.    On 
that  plea,  so  stating  the  right,  the  jury  had  found  a  verdict  for  the  defen- 
dant :  and  it  is,  at  this  moment,  a  subject  of  discussion  before  a  court  of  lav, 
what  judgment  is  to  be  entered  on  the  verdict  so  found. 

I  have,  therefore,  a  custom  established  for  a  pretty  long  duration,  and  I 
have  the  verdict  of  a  jury  in  favor  of  the  lord's  propositioni  that  be  has  the 
right. 

In  that  state  of  circumstances,  I  have  also  this  course  of  conduct  on  the 
part  of  the  plaintiflT.  I  find,  from  his  own  showing,  that  the  level  was  made 
in  1839.  That  might  have  been'  made  for  other  purposes,  purposes  in  which 
the  plaintiff  might  not  be  interested ;  but  then,  without  giving  any  date,  he 
states,  that  from  the  level  the  workings  have  continued  advancing  towards 
his  house,  at  a  considerable  distance,  undoubtedly,  at  the  commencement— 
sixty-seven  yards — but  gradually  proceeding  towards  his  house,  and  that, 
within  a  certain  space  of  time,  the  works  have  approached  within  an 
[*296]  ascertained  number  of  yards  from  his  house,  the  consequence  *of 
which  has  been  injury  to  those  houses  under  which  the  workings 
have  been  carried.  It  is  only  of  late  that  they  have  approached  near  to  his 
house,  and  it  is  only  of  late,  therefore,  that  any  damage  has  been  sustained 
by  the  houses  near  to  his.  But  from  the  moment  that  the  workings  were 
commenced  from  the  level,  in  the  direction  of  the  plaintiff's  houses,  which 
was  in  the  month  of  October,  1839,  (inasmuch  as  it  is  stated,  that  wherever 
houses  existed,  under  which  the  working  was  carried  on,  damage  was  sus- 
tained,) he  must  have  known  that  there  was  every  probability,  at  least,  that 
the  working,  if  continued,  would  bring  him  in  contact  with  the  assertion  of 
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the  lord's  right  and  therefore  make  it  necessary  for  him  to  opply  for  protec* 
tion  or  compensation  for  the  damage  done.  No  application,  however,  is 
made  until  the  time  when  the  workings  hare  approached  so  near .  to  his 
house,  that  it  is  quite  impossible  to  grant  an  injunction  which  shall  continue 
till  the  legal  right  is  ascertained,  without  altogether  suspending  the  lord's 
works. 

I  pay  no  regard  whatever  to  what  has  been  urged  before  me  as  to  an  equity 
supposed  to  exist,  not  against  the  plaintiff,  but  against  some  persons  who  are 
said  to  have  subscribed  to  the  expenses  of  this  suit.    I  can  only  decide  be* 
tween  the  plaintiff  and  the  defendant;  and  if  the  defendant  has  not  an  equity 
to  exclude  the  plaintiff  from  his  right  to  the  injunction,  he  cannot  borrow  it 
from  some  other  person  who  may  have  subscribed  to  assist  the  plaintiff  in 
asserting  his  right.    Neither  can  I  look  at  the  circumstance  which  has  been 
urged  on  the  part  of  the  plaintiff,  of  this  mine  being  under  a  town,  and  there* 
fore  involving  the  interest  of  a  number  of  persons.    I  have  no  persons  be- 
fore me  but  the  plaintiff  and  the  defendant,  and  I  must  dispose  of 
this  case  on  the  motion  raised  by  *them  without  regard  to  the  way    [^297] 
in  which  it  may  affect  others.    If  other  persons  have  a  similar  case, 
they  may  assert  it,  and  they  will  receive  the  attention  due  to  it;  but  I  can- 
not depart  from  the  rule  of  this  court,  because  other  persons  may  be  interest* 
ed  in  the  result  of  a  contest,  which,  before  me,  is  merely  a  contest  between 
the  plaintiff  and  the  defendant. 

Under  these  circumstances,  therefore,  seeing  the  state  in  which  the  law 
appears  to  stand,  without  however  expressing  any  opinion  upon  it,  and  con- 
sidering that  by  granting  the  injunction  I  shall  be  stopping  the  working  of  a 
mine,  a  thing  which,  of  all  others,  this  court  is  most  averse  to  do,  (though  it 
may  under  certain  circumstances  be  compelled  to  do  it,]  considering  also  the 
great  expense  which  has  been  incurred,  and  the  great  injury  which,  if  the 
court  should  turn  out  to  be  wrong,  would  be  inflicted  on  the  party  claiming 
the  right  to  work  the  mine ;  and,  on  the  other  hand,  the  nature  of  the  injury 
which  the  plaintiff  may  sustain  if  he  turns  out  to  be  right ;  I  have  to  deter- 
mine, whether,  balancing  the  question  between  these  two  parties,  and  the 
extent  of  inconvenience  likely  to  be  incurred  on  the  one  side  and  on  the 
other,  it  is  the  most  proper  exercise  of  the  jurisdiction  of  the  court,  to  grant 
the  injunction  or  to  withhold  it.  Now,  by  withholding  it,  I  certainly  may 
expose  the  plaintiff  not  only  to  damage,  but  to  an  injury  and  a  wrong ;  by 
granting  it,  on  the  other  hand,  I  am  exposing  the  defendant  to  what,  in  the 
event  of  my  turning  out  to  be  mistaken  in  the  view  I  take  of  the  rights  of 
the  parties,  will  be  an  irreparable  injury.  The  plaintiff's  injury,  if  be  sus* 
tains  it,  and  ought  not  to  have  sustained  it,  will  be,  to  a  great  extent  at  least, 
capable  of  reparation ;  it  is  a  mere  question  of  the  value  of  the  property, 
which  may  be  compensated ;  whereas,  by  no  possibility  can  the  in- 
jury done  to  the  *lord  be  compensated,  if  he  is  prevented  for  a  consi-    [*89S] 
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derable  length  of  tkiie  from  exercising  a  right  which,  in  a  cerCain  event, 
may  turn  out  to  be  his  to  the  full  extent  to  which  he  claims  it. 

But  though  I  think  that  I  should  not  be  properly  exercising  the  jurisdic- 
tion of  this  court  in  stopping  the  working  of  the  mine  at  this  moment,  I  cer- 
tainly hnve  a  right  to  put  the  parties  in  a  position  which  will  enable  them, 
at  the  earliest  possible  time,  to  have  this  question  at  law  decided  between 
them  ;  and,  as  Lord  Eldon  said  in  Grey  v.  The  Dvke  of  Norihumberlatidf 
the  parties  declining  to  bring  their  alleged  rights  to  a  legal  decision,  would 
itself  furnish  a  ground  which  would  influence  the  decision  of  this  court  in 
the  administration  of  the  equity  applicable  to  their  rights.  I  propose,  there- 
fore, to  order  that  this  motion  should  stand  over,  the  plaintiff  undertaking  to 
bring  an  action,  to  be  tried  at  the  next  assizes  for  the  county  of  Stafford ;  the 
defendant,  for  that  purpose,  admitting,  which  I  understand  he  has  always 
been  ready  to  do,  for  the  purpose  of  trying  the  right,  that  damage  has  been 
done  by  his  working  the  mines.  That  will  enable  the  parties  to  bring  the 
case  before  me  again  during  the  sitting  of  the  court.  It  may  be,  that  the  re- 
sult of  the  action  may  enable  me  to  dispose  of  it.  It  may,  and  probably  will, 
be,  that  some  questions  of  law  will  be  reserved,  which  will  not  enable  me  to 
dispose  of  it  at  once;  but,  at  all  events,  I  shall  have  the  opportunity  of  see- 
ing what  the  case  is  after  the  trial,  and  I  shall  then  be  in  a  condition  to  deal 
with  it  more  satisfactorily  than  I  now  can.[3J 

[3]  "  It  has  Bometimet  been  considered  an  established  rule,  that  oqaiiy  will  not  interpose  to  ro- 

strain  a  mere  trespass.  — In  some  cases,  however,  the  court  has  very  usefully  Interposed  to  rettraia 

what  appeared  to  be  only  a  trespass.     But  the  proposition  is  too  large,  that,  in  every  case  where 

parties  are  alleged  to  be  about  to  commit  a  trespass  which  may  be  attended  wiih  destmctioo  to  a 

specific  chattel,  an  injunction  will  be  granted.    Supposing  the  nature  of  the  injury  apprrbended 

is  such  as  to  render  it  impossible  to  measure  the  amount  in  damages ;  or  if  the  case  be  ooe  in 

which  any  calculation  of  the  amount  of  the  injury  rouat  be  purely  speculative,  the  incliDstioo  of 

the  court  has  in  geuerdi  been  to  protect  the  parly  in  the  enjoyment  of  the  property  in  specie. 

For  the  purpose  then  of  determining  what  should  be  done,  I  referred  to  the  cases  of  Baeon  v.  Jontt^ 

(4  Myl.  iV  Cr.  431,)  and  Collard  v.  AUUon,  (id.  487.^    The  rcault  of  the  case  of  Hilton  r.  Ltrd 

Orauville  is,  that  the  court  may  Impoee  terms  on  both  parties  to  proceed  to  an  immediste  trisi,  or 

deal  with  the  cuse  otherwise,  according  aa  either  party  may  refuse  or  submit  to  such  directioo. 

lu  Bacon  v.  Jone»  Lord  Cottenham  appears  to  say,  that  thn  discretion  of  the  court  in  dealiog  with 

the  subject  is  unlimited     He  puts  it  varioua  ways,  and  saya,  that  the  court  must  exercise  tbe  bc^ 

judgment  it  can,  as  to  the  most  convenient  conrBO  to  be  pursued.     In  this  case,  whatever  title  ths 

plaintifls  have,  is  a  purely  legal  title.     That  title  is  disputed. — Having  now  only  to  detenoioe 

what  I  should  do  on  the  motion,  I  think  I  must  tn^at  the  question  aa  one  of  an  adverM  pommiou, 

and  that  I  cannot  therefore  interfere  in  the  plaintiffs'  favor  to  the  extent  of  giving  exclwo  po** 

session  of  the  ship.     The  defendants  have  not,  by  suy  act  or  communication  with  the  plsiolifii 

ratified  or  confirmed  the  act  of  the  maater ;  and  if  I  were,  by  injunction,  to  give  the  pisiotiffiiths 

excluaive  possession  of  the  ehip,  I  f^hould  of  course  enable  them  to  trade  with  her,  to  carry  her 

away  from  this  country  :  and  if  not,  to  make  a  good  title  abroad  ;  at  least,  enable  them  so  to  en* 

barrafB  the  defendants'  title,  if  they  have  one,  as  scarcely  to  make  the  right  worth  pursoiog    I 

should,  in  effect,  practically  decide  the  cause  upon  motion  sgainst  the  defendants.     My  oginisa 

t*ierefore,  is,  that  at  the  utmost  I  ought  not  to  do  more  than  to  tske  possession  of  the  ship,  io  order 

to  preserve  her  for  the  benefit  of  the  party  who  eventually  ahonld'be  found  entitled,  and  thif,  » 

the  exercise  of  the  extensive  discretion  which  Lord  Cottenham,  in  Btieon  y.  Jones,  asNXtsd  to  bs 
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The  order,  as  drawn  up,  was  as  follows  : — 

"  His  lordship  doth  order  that  the  plaintiff  be  at  liberty  to  bring 
such  action  as  he  may  be  advised  against  *lhe  defendant,  touching  [*299] 
the  working  of  the  mines  in  the  bill  mentioned.  And  it  is  ordered 
that  the  defendant  do  admit,  on  the  trial  of  such  action,  for  the  purposes  of 
such  action,  that  the  working  by  the  defendant,  his  servants  or  agents,  of  the 
mines  under  the  surface  near  to  the  plaintiff's  houses  in  the  said  bill  men- 
tioned, hath  caused  damage  to  the  foundations  thereof;  but  such  admission  is 
not  to  be  used  for  any  other  purpose,  in  this  cause  or  otherwise,  and  is  not 
to  preclude  the  defendant  from  insisting,  in  any  other  proceeding  than  snch 
action,  that  no  such  damage  hath  in  fact  been  done.  And  it  is  ordered  that 
the  motion  do  stand  over  until  after  judgment  shall  have  been  obtained  in 
such  action,  or  until  the  further  order  of  this  court ;  and  any  of  the  parties 
are  at  liberty  to  apply  to  this  court  as  there  may  be  occasion." 

Reg.  Lib.  A.  1840,  fol.  1233. 


Harman  v.  Jones. 


1841:  July  96,38. 

The  object  of  the  iaterrareoce  of  a  conrt  of  equity,  by  interlocutory  injunction,  between  two  par« 
ties  who  are  at  iesue  upon  a  legal  right,  is  solely  the  protection  of  the  property  In  dispute  until  the 
legal  right  shall  hare  been  ascertained  :  and,  therefore,  such  an  injunction  ought  always  to  be 
accompanied  by  a  provision  for  putting  the  question  into  a  course  of  speedy  investigation  at  law. 

In  this  suit,  which  was  instituted  by  the  directors  of  the  Sun  Fire  Office 
against  certain  persons  who  represented  the  Commissioners  of  Sewers,  and 
who  were  proceeding,  under  the  powers  of  certain  acts  of  parliament,  to  ap- 
propriate, for  the  purposes  of  the  acts,  a  piece  of  land  upon  wtiich  the  Sun 
Fire  Office  carried  on  its  business,  and  was  then  erecting  new  buildings,  the 
Vice-chancellor  had  granted  an  inj (motion  to  restrain  the  defendants  and  the 
Commissioners  of  Sewers,  and  all  other  their  officers,  agents,  and 
workmen,  from  *issuing,  or  causing  or  permitting  to  be  issued,  the  [•300] 
warrant  or  precept  prepared  as  in  the  bill  mentioned,  and  from  taking 
or  causing  to  be  taken  any  step  or  proceeding  for  assessing  the  value  of  the 
land  in  the  bill  mentioned,  or  any  part  thereof,  or  any  other  step  or  proceed- 
ing therein,  or  otherwise  from  devesting  the  said  land,  or  any  part  thereof, 
without  or  against  the  consent  of  the  Sun  Fire  Insurance  Company,  and  from 
molesting  or  interfering  with  the  Sun  Fire  Insurance  Company  and  the  plaiu- 
tifl^  in  continuing  and  carrying  on  their  edifice  erecting  thereon,  or  in  their 

in  the  coort,  is  a  course  I  may  pursue."  Wigrain,  V.  C.  Ridgway  v.  Roberts,  4  Hare,  116|  117. 
And  see  the  two  next  cases.  In  Hilton  v.  Lord  GranvilU,  the  plaiutitf,  punuant  to  the  Lord 
Chanoellor's  order*  brought  an  action  of  trespass  against  Lord  Granville  in  the  Court  of  Queen's 
Bench.  The  case  again  appeared  before  the  Master  of  the  Rolls,  in  June,  1843,  bat  on  points 
distinct  from  those  decided  sufra.    See  5  Beav.  263. 
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peaceable  and  quiet  possession  and  enjoyment,  use  and  occupation,  of  their 
said  land,  or  any  part  thereof,  until  the  further  order  of  the  court. 

The  defendants  now  moved,  by  way  of  appeal,  before  the  Lord  ChaoceU 
lot,  that  that  order  might  be  discharged. 

Mr.  Richards  and  Mr.  Uoyd  appeared  in  support  of  the  appeal  motion. 

Mr.  Knight  Bruce^  Mr.  Wigram^  and  Mr.  Po/e,  for  the  plaintilb. 

The  argument  turned  entirely  upon  the  construction  and  eflfect  of  the  acts 
of  parliament  under  which  the  Commissioners  of  Sewers  derived  their  pow- 
ers.   On  the  conclusion  of  it, 

The  Lord  Chancellor  :-^This  ord^r  for  an  injunction,  being  nnac- 
oompanied  by  any  direction  for  putting  the  question  in  a  course  of  legal  in- 
quiry, not  only  restrains  the  defendants  from  taking  the  plaintiffs'  premises, 
but  prevents  them  from  obtainiof;  the  decision  of  a  court  of  law  upoa 
[*301]  the  right  *  which  they  claim.  It  is  said,  the  omission  of  such  a  di- 
rection was  owing  to  its  not  having  been  asked  in  the  court  belov; 
but  it  is  the  duty  of  the  court  to  give  such  direction,  whether  it  be  asked  for 
or  not.  The  proper  office  of  the  court,  upon  an  application  of  this  kind,  is 
not  to  ascertain  the  existence  of  a  legal  right,  but  solely  to  protect  the  proper- 
ty, until  that  right  can  be  determined  by  the  jurisdiction  to  which  it  properlf 
belongs.  It  is  the  duty  of  this  court  to  confine  itself  within  the  limits  uf  its 
own  jurisdiction  ;  and,  therefore,  it  is  a  fundamental  error  in  an  order  of  this 
kind,  to  assume  finally  to  dispose  of  legal  rights,  and  not  to  confine  itself 
to  protecting  the  property  pending  the  adjudication  of  those  rights  by  a  court 
of  law. 

[His  lordship  then  took  a  review  of  the  several  acts  of  parliament  in  ques- 
tion, and,  without  expressing  any  opinion  upon  the  effect  of  them,  said:] 

I  can  sustain  the  injunction  only  upon  the  terms  of  its  being  accompanied 
with  some  provision  for  putting  the  question  immediately  into  a  couree  of 
legal  investigation.  The  course  1  would  suggest  for  that  purpose,  would  be 
that  the  Sun  Fire  Office  should  forthwith  bring  an  action,  and  that  the  Com- 
missioners of  Sewers  should  admit,  for  the  purpose  of  the  action,  that  thev 
had  <sommitted  an  act  of  trespass  upon  the  plaintiffs*  premises ;  and  in  defoult 
of  the  plaintiffs  bringing  such  action  within  a  given  time,  the  injunctioa 
must  be  dissolved.[l] 


■ 

No  order  was  drawn  up  upon  the  appellants'  motion,  the  cause  haviog,  in 
Qonsequence  of  the  Lord  Chancellor's  judgment,  been  compromised. 

[1]  Ai  to  the  impocing  of  tem»  upon  allowin|[  as  injonetioo,  oee  the  preceding  cue ;  and  note 
9,  ibid.  p.  298;  nbo  the  oeit  eaee. 
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•Sanxter  V,  Foster.  [•302J 

1841  :  May  38,  29. 

SembU.  The  court  will,  in  no  case,  interfere,  npon  an  interlocatory  ajyplicatioa,  to  prevent  a  par- 
ty from  enforcing  a  legal  right,  withoot  putting  the  party  applying  on  aneh  terma  as  will  enable 
the  court  to  do  juatice  to  the  party  restrained,  in  the  event  of  the  plaintiff  in  equity  failing  tm 
make  oat  a  case  for  equitable  relief  at  the  bearing. 

This  was  a  suit  by  a  tenant  of  a  farm  against  his  landlord,  to  restrain  the 
enforcement  of  a  penal  rent  reserved  by  his  lease,  on  the  ground  that  there 
was  no  stipulation  for  such  penal  rent  in  the  memorandum  of  agreement  un« 
der  which  the  plaintiff  had  entered  upon  the  farm,  and  in  pursuance  of 
which  it  had  been  intended,  as  he  alleged,  that  the  lease  should  be  prepared. 

The  farm  in  question  consisted  of  700  acres,  and  the  lease  was  for  a  term 
of  fourteen  years,  at  an  annual  rent  of  480/. ;  in  addition  to  which  the  lease 
provided  for  the  payment  of  a  penal  rent  of  10/.  for  every  acre  of  land  which 
the  tenant  should  cultivate  otherwise  than  accordinjif  to  the  stipulations  of  the 
lease.  The  landlord  having  threatened  to  distrain  for  a  large  sum  which  he 
claimed  to  be  due  to  him  in  respect  of  this  penal  rent,  and  having  also  brought 
an  action  of  ejectment  under  the  usual  clause  of  re-entry,  in  consequence  of 
the  nonpayment  of  the  sum  so  claimed,  the  plaintiff  filed  this  bill,  praying 
that  the  lease  might  be  rectified  in  conformity  with  the  agreement,  and  that 
the  defendant  might  be  restrained,  by  injunction,  from  prosecuting  the  action 
which  he  had  commenced,  and  also  from  levying  any  distresses  or  distress, 
upon  the  plaintiff's  goods,  founded  upon,  or  in  relation  to  any  of  the  cove- 
nants or  provisions  in  the  lease  whieh  were  not  authorized  by  the  agree- 
ment. 

The  plaintiff  having  obtained  the  common  injunction  to  restrain  the  action 
of  ejectment,  afterwards  moved  before  the  Vice-Chancellor,  that  the  defen* 
dant  might  be  restrained  from  levying  any  distresses,  &c.  according 
*to  the  prayer  of  the  bill,  and  also  that  the  common  injunction  might    [*303] 
be  extended  to  stay  trial. 

His  honor  having  granted  the  whole  of  the  motion,  the  defendant,  the 
landlord,  now  moved,  by  way  of  appeal,  before  the  Lord  Chancellor,  to  dis* 
chaise  so  much  of  the  Vice-Chancellor's  order  as  related  to  the  distresses. 

Mr.  Wakefield,  and  Mr.  Dixon,  appeared  in  support  of  the  appeal  motion. 

Mr.  Knight  Bruce,  Mr.  Wigram,  and  Mr.  Willcock,  for  the  plaintiff. 

The  Lord  Chancellor,  in  givinji^  judgment,  said,  that  though  the  case 
appeared  to  be  one  of  considerable  hardship  upon  the  plaintiff,  he  was  bound 
to  deal  with  il  according  to  the  established  rules  of  the  court ;  and  being  of 
opinion  that  the  allegations  which  constituted  the  equity  of  the  bill  were  fal- 
sified by  the  aflidavits  on  the  other  side,  he  should  discharge  so  much  of  the 
Vice-Chancellor's  order  as  was  the  subject  of  the  appeal  motion,  and  direct 
Chat  the  plaintiff  should  pay  the  costs  of  so  much  of  the  motion  below,  as  had 
related  to  the  part  of  the  order  which  was  so  discharged. 


n 
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His  lordship,  ho\irever,  added,  that  he  wished  lo  guard  himself  against  its 
being  supposed  that  he  would  have  allowed  the  Vice- Chancellor's  order  (o 
stand,  whatever  might  have  been  his  opinion  upon  the  ett'ect  of  the  affidavits; 
because  the  court  ought  not  to  interfere  for  the  purpose  of  preventing  a  party 
from  enforcing  a  legal  claim,  without  securing  to  itself  the  means  of  puuing 
him  in  the  same  position,  in  the  event  of  his  turning  out  to  be  right,  as  if  the 

court  had  not  interfered  :  whereas,  by  making  a  prospective  order  like 
[*304]    the  present,  the  court  could  not  determine  what  security  it  ought  *to 

require  the  plaiotilf  to  give,  as  the  condition  of  his  obtaining  the  ia- 
juDction,  so  as  to  enable  the  court  to  do  justice  to  the  defendant,  iu  the 
event  of  the  plaintiiff 's  failing  to  make  out  his  case  at  the  bearing.[lj 


CoTMAN  V.  Orton. 


1840:  November  13,  14,  17. 

8einhU :  Where  it  appeare,  at  the  hearing  of  a  caoie,  that  the  effect  of  the  plaiotiff  *b  haviaj  oo- 
neceeiarily  made  a  persoa  a  party  defeadant  to  the  siiit  has  been  to  deprive  aoother  defendaal 
of  bia  evidence  on  a  material  poiut,  the  court  will  not  make  a  decree  against  each  other  defen- 
dant without  first  putting  the  matter  into  a  course  of  inquiry,  in  which  he  may  have  the  benefit 
of  the  evidence  of  which  he  has  been  so  deprived. 

A  PERSON  had  been  made  a  defendant  in  this  cause,  who,  if  competent, 
would  have  been  a  material  witness  for  another  defendant  upon  the  issue 
raised  by  the  pleadings. 

At  the  hearing,  the  Lord  Chancellor,  having  expressed  his  opinion 
that  the  person  so  made  a  defendant  was  not  a  proper  party  to  the  suit,  and, 
consequently,  that  the  bill  must  be  dismissed,  as  against  him,  with  costs,  said, 

The  effect  of  making  this  person  a  defendant  has  been  to  shut  out  his  evi- 
dence for  the  principal  defendant;  and,  under  these  circumstances,  I  could 
not  make  a  decree  for  the  plaintiff,  without  putting  the  parties  in  the  same 
situation  as  if  this  person  had  not  been  made  a  defendant.  I  think  it,  how- 
ever, far  from  improbable  that  1  shall  see  enough  upon  the  evidence,  as  it 
stands,  to  justify  me  in  dismissing  the  bill  at  once,  as  against  both  the  de- 
fendants. If  1  do  not,  I  must,  for  the  reason  I  have  stated,  put  the  matter 
in  a  course  of  further  inquiry. 

On  a  subsequent  day. 

The  Lord  Chancellor  said,  he  was  of  opinion  that  there  was  enough 
upon  the  evidence,  as  it  stood,  to  warrant  him  in  dismissing  the  bill,  at  once, 
as  against  both  the  defendants. 

[1]  See  the  two  laat  caaea. 
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•Martin  Augustine  Lot  v.  Sir  George  Duckett,  Bart.,    1*305] 
Thomas  Uovell,  and  Charles  Lane. 

1841 :  June  S9. 

A  psily  beneficially  entitled  to  one-fonrth  of  a  fund  belonging  to  the  estate  of  a  testator  who  had 
been  dead  150  yean,  having  obtained  letters  of  administration  dt  bonis  turn  to  the  testator,  filed 
a  bill  for  an  accoont  and  payment  of  the  whole  fond.  It  appearing  that  no  part  of  the  fund  io 
question  was  required  for  the  payment  of  the  testator's  debts,  but  that  the  beneficial  interest  in 
the  other  three- fourths  had  passed  under  the  residuary  bequest  in  his  will,  and  had  belonged  suc- 
cessively to  the  estates  of  several  persons  who  were  named  in  the  proceedings,  but  who  were  not 
represented  on  the  record,  the  court  ordered  one-fourth  only  to  be  paid  to  the  plaintifiT,  and  the 
other  three- foniths  to  be  paid  into  court,  with  liberty  to  any  party  intensted  to  apply,  giving  no- 
tice to  the  Attorney  Geueral. 

In  the  year  1692,  a  company  or  society  was  established  under  the  title  of 
the  West  New  Jersey  Society,  for  the  purpose  of  acquiring  and  stocking  land 
in  the  colonies  of  British  North  America,  and  for  trading  and  other  purposes ; 
the  capital  being  divided  into  1600  shares,  which  were,  by  the  rules  of  the 
company,  transmissible  as  personal  estate.  Shortly  after  its  formation  the 
company  fell  into  embarrassments,  and  the  shares  in  it  became  greaily  depre- 
ciated. At  length,  about  the  middle  of  the  last  century,  the  affairs  of  the 
company  were  wound  up,  and  its  property  realized  for  the  purpose  of  distri- 
bntion  amongst  the  shareholders,  the  greater  part  of  whom  were  paid  their 
respective  shares  of  the  surplus ;  and  the  rest  of  the  surplus,  corresponding 
to  about  770  shares,  for  which  no  claimants  appeared,  was  invested  in  the 
names  of  the  then  president,  vice-president,  and  treasurer  of  the  company, 
in  trust  for  the  parties  who  should  turn  out  to  be  entitled  to  them.  From 
that  time,  although  the  company  ceased  to  exist  for  its  original  purposes,  it 
continued  to  be  noininally  kept  on  foot  by  the  appointment  of  a  president, 
vice-president,  and  treasurer,  as  vacancies  in  those  oflSces  occurred,  and  by 
the  maintenance  of  a  suitable  establishment  for  the  purpose  of  protecting  and 
nmnnging  the  uncinimed  fund,  and  of  apportioning  it  amongst  the 
parties  entitled,  as  *they  should  severally  come  in  and  establish  their  ['306] 
claims.  Claims  were  accordingly  from  time  to  time  brought  in  and 
adjudicated  upon :  so  that  at  the  time  of  the  institution  of  this  suit,  seventy* 
seven  shares  only  remained  unclaimed,  corresponding  to  which  a  sum  of 
about  25,000/.  3  per  cents,  was  standing  in  the  joint  names  of  the  three  de- 
fendants, who  then  respectively  filled  the  offices  of  president,  vice-president, 
and  treasurer  of  the  company.  Of  those  seventy-seven  shares,  twenty  were 
standing  in  the  name  of  one  Edward  West,  who  had  been  an  original  share- 
holder m  the  company. 

The  plaintiff  claimed  the  ben^cial  interest  in  one-fourth  of  those  twenty 
shares  under  a  long  series  of  wills  and  intestacies,  commencing  with  the  will 
of  one  Edward  West,  a  citizen  of  London,  who  died  in  the  year  1695,  having, 
by  his  will|  bequeathed  to  his  wife  all  his  interest  in  stock  and  land  in  North 
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America :  and  he  also  claimed  to  receive  the  entirety  of  the  fund  belonging 
to  those  twenty  shares,  as  personal  representative  of  the  same  Edward  West 

The  bill,  which  was  filed  in  the  year  1839,  alleged  that  the  testator  Ed- 
ward West  was  the  same  person  as  the  Edward  West  the  original  proprietor 
of  the  twenty  shares  in  question,  and  that  that  bequest  in  his  will  related  to 
those  shares:  it  also  alleged  that  the  testator's  debts  had  been  paid  out  of  his 
general  personal  estate,  and  that  no  part  of  these  shares  had  been  required  for 
that  purpose ;  and,  consequently,  that  Hannah  West,  his  widow,  by  virtue  of 
the  bequest  to  her,  became  upon  his  death  absolutely  and  beneficially  entitled 
to  the  whole  of  the  twenty  shares.  The  bill  then,  after  stating  the  situation 
oi  the  fund,  and  the  noode  in  which  the  plaintiff  deduced  his  title,  from  Han- 
nah West,  to  the  beneficial  interest  in  one-fourth  part  of  it,  alleged, 
[*307]  that  *he  had  obtained,  from  the  Prerogative  Court  of  Canterbury,  the 
proper  letters  of  administration  to  the  unadministered  goods  d  tb^ 
several  persons  through  whom  that  title  was  deduced,  beginning  at  the  end 
of  the  series  and  proceeding  regularly  upwards,  in  succession,  to  Edward 
West  the  original  testator ;  and  it  prayed  that  it  might  be  declared  that  the 
plaintiff  was,  under  or  by  virtue  of  the  several  wills  thereinbefore  nDentioned, 
and  of  the  several  letters  of  administration  so  granted  to  him  or  some  or  one 
of  them,  entitled  to  the  twenty  shares  in  question,  and  to  a  corresponding 
proportion  of  the  fund ;  and  that,  if  necessary,  it  might  be  refened  to  the 
master  to  take  an  account  of  or  otherwise  ascertain  the  amount  of  the  fnnd 
and  of  the  proportion  of  it  attributable  to  those  twenty  shares,  and  that  such 
proportion,  when  ascertained,  might  be  transferred  and  paid  to  the  plaintiflj 
as  such  administrator,  or  otherwise,  as  he  should  direct. 

The  defendants,  by  their  answer,  submitted  to  the  court  whether  the  plain- 
tiff had  made  out  the  identity  of  the  Edward  West  under  whom  he  claimed 
with  the  Edward  West  the  original  proprietor  of  the  shares,  and  whether  he 
was  or  not  entitled  to  those  shares. 

By  the  decree  of  the  Vice-Chancellor  it  was  referred  to  the  master,  amongst 
other  things,  to  inquire  whether  Edward  West^  the  original  shareholder  in 
the  company,  was  the  same  person  as  Edward  West,  the  testator  uuder  whom 
the  plaintiff  claimed,  and  if  so,  whether  the  plaintiff  was  entitled  to  all  or  any, 
and  how  many  of  such  shares,  or  any  and  what  part  thereof^  or  to  any  and 
what  interest  therein. 

The  master,  by  his  report,  found  that  the  Edward  West,  the  testator,  was 
the  same  person  as  the  Edward  West  who  held  the  twenty  shares 
[*308]  in  the  West  New  Jersey  ^Society ;  and  that  the  above  mentioned  be- 
quest in  his  will  related  to  his  interest  in  those  shares.  He  then 
found  that  the  will  of  Edward  West  was  .proved  by  one  of  the  ezecators 
therein  named,  that  the  said  shares  were  not  required  for  the  payment  of 
the  testator's  debts,  all  of  which  were  paid  out  of  his  general  personal  estate 
and  that  Hannah  West  became  beneficially  and  absolutely  entitled  to  the 
said  shares,  although  they  had  under  the  circumstances,  remained  unclaimed, 
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and  had  not  since  the  death  of  Edward  West  been  specifically  disposed  of: 
that,  being  so  entitled,  Hannah  West  died  in  1702,  having  made  her  will, 
whereby  she  gave  All  her  real  and  jiersonal  estate  to  her  sister  Eliasabeth 
Bromley,  free  from  the  control  of  her  husband  Nathaniel;  and  that  her  will 
was  duly  proved  by  Elizabeth  Bromley,  who  'died  in  May,  1714,  intestate, 
leaving  Nathaniel  Bromley  her  husband  surviving,,  who  thereupon  became 
beneficially  entitled  to  the  said  twenty  shares :  that  Nathaniel  Bromley  died 
in  April,  1728,  having  made  his  will,  whereby  he  gave  all  the  residue  of  his 
estate  to  his  wife  Sarah  Bromley,  whom  he  appointed  his  executrix;  and  that 
she  duly  proved  the  will  and  became  beneficially  entitled  to  the  said  twenty 
shares  :  that  Sarah  Bromley  died  in  October,  1729,  having  made  her  will, 
whereby  she  appointed  Joseph  Syrhons  and  Joseph  Shove  her  executors, 
and  gave  all  the  residue  of  her  estate  to  them  equally ;  that  they  proved  the 
will,  and  that  Joseph  Symons  made  his  will,  dated  the  6th  of  February,  1736, 
whereby,  he  gave  all  the  residue  of  his  estate  to  his  seven  nieces,  daughters 
of  his  sister  Elizabeth  Stone.    That  Joseph  Shove  died  in  October,  1742, 
haviug  made  his  will,  whereby  he  gave  all  his  personal  estate  to  his  wife 
Susannah,  and  appointed  her  sole  executrix :  that  Susannah  Shove  proved 
his  will,  and  died  in  December,  1748,  intestate;  and  that  letters  of  admin- 
istration to  her  estate  were  granted  to  Francis  Hudson  the  hus- 
band and  ^lawful  attorney  of  Susannah  Hudson  her  daughter;  that    [*309] 
Susannah  Hudson  died  in  April,  1780,  in  the  lifetime  of  her  bus* 
band ;  and  that  Francis  Hudson  died  in  February,  1800,  having  made  his 
will,  whereby  he  gave  all  the  residue  of  his  estate  to  Richard  Hudson,  and 
appointed  him  sole  executor :  that  Richard  Hudson  proved  the  will,  and 
died  in  November,  1802,  having  made  his  will,  whereby  he  gave  all  the 
residue  of  his  estate  to  Elizabeth  Hudson  his  wife,  whom  be  appointed  sole 
executrix:  that  Elizabeth  Hudson  proved  that  will,  and  died  in  February, 
1804,  having  made  her  will,  whereby  she  gave  all  the  residue  of  her  real  and 
personal  estate  to  her  executors,  in  trust  for  Samuel  and  Mary  Harding,  her 
nephew  and  niece,  as  tenants  in  common,  both  of  whom  survived  her ;  that 
her  will  was  never  proved  in  the  Prerogative  Court  of  Canterbury,  or  other- 
wise within  that  province ;  but  that  letters  of  administration  of  her  estate  had 
been  granted  by  that  court  to  the  plaintiff;  and  that  the  plaintiff  married  the 
said  Mary  Harding,  who  died  in  September,  1829 ;  and  that  on  23d  of  July, 
1836,  letters  of  administration  to  her  estate  were  granted  to  the  plaintiff  by 
the  Prerogative  Court  of  Canterbury :  and  that  on  the  4th  of  July,  1838,  let- 
ters of  administration  with  the  will  annexed  of  the  unadministered  goods  of 
Edward  West  the  testator  were  granted  by  the  same  court  to  the  plaintiff,  as 
administrator,  with  will  annexed,  of  the  goods  left  unadministered  of  Hannah 
West  deceased,  whilst  living,  relict  and  residuary  legatee  named  in  the  will 
of  Edward  West.     And  he  found  that  the  plaintiff,  as  administrator  de 
bonis  non  of  Edward  West,  and  also  of  Hannah  West,  had  shown  a  legal 
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title  to  the  twenty  shares,  and  a  legal  and  equitable  title  to  five  of  the  said 

shares,  (ci) 

[•310]  'On  the  hearing  of  the  cause  for  fnriher  directions  before  the  Vice- 
Chancel  lor,  his  honor  ordered  that  the  defendants  should  beat  liber- 
ty to  retain,  out  of  the  proportion  of  the  fund  in  their  hands  belonging  to  the 
twenty  shares  of  Edward  West,  the  amount  of  the  costs  of  this  suit,  and 
other  the  costs,  charges,  and  expenses  properly  incurred  by  them  in  relation 
to  the  matters  in  question,  such  costs  to  be  taxed  by  the  master  as  between 
solicitor  and  client ;  and  that  they  should  transfer  what  should  remain  to  the 
plaintiff,  as  the  legal  personal  representatire  of  Edward  West,  with  liberty  to 
all  the  parties  to  apply,  as  thefe  should  be  occasion. 

The  defendants  appealed  from  that  order,  insisting  that,  inasmuch  as  the 
plaintiff  had  shown  an  equitable  title  to  five  only  of  the  twenty  shares,  one- 
fourth  part  only  of  the  fund  attributable  to  the  twenty  shares  ought  to  he 
transferred  to  him. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Girdlesione  and  Mr.  Reynolds^  for  the  appellants. — Three-fourths  of 
these  shares  are  claimed  by  the  plaintiff,  solely  as  legal  personal  representa- 
tive of  Edward  West,  while  his  title  to  the  beneficial  interest  in  the  other 
one-fourth  proceeds  on  the  assumption,  that  all  the  duties  belonging  to  that 
character  have  been  discharged,  and  that  the  whole  beneficial  interest  in  the 
fund  passed  to  the  residuary  legatee.  Under  such  circumstances,  a  legal 
personal  representative  is  considered,  in  equity,  as  a  trustee  for  the  parties 
beneficially  entitled,  and,  in  the  absence  of  those  parties,  the  court  will  not 
put  the  personal  ri^presentative  in  possession  of  a  fund,  which,  by 
[*311]  -^hi^  own  admission,  belongs  exclusively  to  them.  Ex  parte 
ltam.{b) 

[The  Lord  Chancellor  :— There  the  question  was,  whether,  under  the 
act  of  parliament,  the  transfer  should  be  nuide  to  the  representative  of  the 
surviving  trustee,  or  to  the  party  beneficially  entitled.] 

In  Orrok  v.  Binney,(c)  where  an  executor  sought  to  recover  a  sum  be- 
longing to  his  testator,  it  appearing  that  the  debts  were  all  paid,  and  that  the 
ftmd  was  bequeathed  to  infants,  the  court  would  not  allow  the  executor  to 
receive  it,  but  secured  it  in  court  for  the  benefit  of  the  infants. 

[The  Lord  Chancellor  : — What  do  you  ask  in  this  case?  that  the  three- 
fourths  may  be  paid  into  court?] 

The  defendants  do  not  object  to  that  course,  if  your  lordship  thinks  it 
right ;  but  as  no  misconduct  is  imputed  to  the  defendants,  but  on  the  con- 
trary, it  appears  that  they  and  their  predecessors  in  office  have  been  in  the 
habit  of  advertising  for  claimants,  and  have  already  administered  by  far  the 
greater  part  of  the  fund,  originally  entrusted  to  them,  it  is  submitted  that 

(a)  The  report  did  not  faUtMitiYely  find  that  the  plamtiff  had  taken  adminktration  to  Haanafc 
West. 
(6)  3  Mylne  6l  Craig,  25.  (c)  Jao.  523. 
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there  is  no  ground  for  taking  the  administration  of  this  portion  of  it  out  of 
tlieir  hands. 

Mr.  Wakefield  and  Mr.  Harwood,  for  the  plaintiff.— It  is  the  common 
course  for  the  legal  personal  representative  of  an  owner  of  stock  in  a  public 
company,  when  the  company  refuses  to  transfer  the  stock,  to  bring  an  ac- 
tion for  it:  and  the  action  always  succeeds,  because  a  court  of  law 
looks  only  to  the  legal  title.  If  *that  course  had  been  adopted  in  this  [*312] 
case,  the  plaintiff  would  have  recovered  the  whole  fund,  and  this  court 
could  not  have  interfered  to  prevent  him  from  receiving  it.  It  is  siiid,  how- 
ever, that  where  the  party  proceeds  in  this  court  the  rule  is  different ;  bur, 
in  the  case  of  Parsons  v.  The  Bank  of  Enffland,{a)  Lord  Eldon  held,  that 
the  bank  was  not  to  look  beyond  the  legal  title,  observing  ihnt  a  difierent 
nile  would  impose  upon  them  the  duty  of  looking  to  all  the  trusts  of  the  will. 
Ex  parte  Nicholl{b)  was  to  the  same  effect :  it  may  be  said  that  that  case 
turned  upon  the  provisions  of  the  statute  relating  to  unclaimed  dividends, 
but  Lord  Eldon,  in  his  judgment,  does  not  advert  to  the  statute,  and  tliere- 
fore  the  decision  may  be  taken  as  an  authority  for  the  general  proposition 
now  contended  for.  The  question  hns  since  been  carefully  considered  by 
Lord  Brougham  in  Outteridge  v.  Siilwellj{c)  wliere  the  sum  in  question 
was  standing  to  the  separate  account  of  a  married  woman  who  had  died  be* 
fore  her  husband,  and  afterwards  the  husband  had  died  without  having  ad- 
ministered to  her  estate.  The  petitioner  had  obtained  letters  of  administra- 
tion to  the  wife  only,  and  Sir  J.  Leach  thought  his  title  was  not  complete 
without  an  administration  to  the  husband  also  ;  but  Lord  Brougham  reversed 
that  decision,  holding  that  it  was  impossible  for  the  court  to  look  beyond  the 
admitted  legal  personal  representative. 

[The  Lord  Chancellor  : — Sir  J.  Leach's  view  in  that  case  is  more  cor- 
rect than  Lord  Brougham's,  because  it  would  follow  from  Lord  Brougham's, 
that  even  where  an  executor  had  assented  to  a  legacy,  he  might  still  sue  for 
the  fund,  out  of  which  the  legacy  was  to  be  paid,  on  the  strength  of 
his  legal  'title,  without  making  the  legatee  a  party  ;  which  would,  [*313J 
in  fact|  be  administering  the  fund  in  the  absence  of  the  owner.] 

Lord  Brougham's  view,  however,  is  in  conformity  with  that  of  Lord  King 
in  Jones  v.  Goodchild>{d) 

[The  Lord  Chancellor: — There  is  n^  statement  in  that  case,  that 
the  legacy  had  been  assented  to :  it  all  turns  upon  that.] 

Mr.  Grirdlesione  was  proceeding  to  reply ;  but 

The  Lord  Chancellor  (without  hearing  him)  said : — I  really  do  not 
tliink  I  can  support  this  decree,  as  it  stands.  It  is  trying  the  principle  to  the 
utmost.  You  have  a  fund  a  century  and  a  half  old,  and  the  party  suing 
claims  the  fund  as  the  personal  representative  of  Edward  West,  who  died  in 

(a)  4  Vei.  665.  (()  Tarn  &  Run.  119.  (c)  1  Mylne  &  Keen,  486. 

(<0  3  P.  Wmi.  39. 
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1696.  However,  it  appears,  from  the  report,  that  he  derives  his  title  to  one- 
fourth  of  the  property  through  Sarah,  who  died  in  1729,  and  who,  as  it  is 
stated  in  the  report,  left  her  property  between  two  persons,  Joseph  Symons 
and  Joseph  Shove ;  and  from  that  Joseph  Shove  the  title  to  one-fourth  of 
the  whole  is  derived.  Well,  but  Sarah  could  h^ve  had  no  title  unless  Na- 
thaniel had,  and  Nathaniel  could  have  had  no  title  unless  Elizabeth  Bromley 
had,  and  Elizabeth  Bromley  derives  her  title  from  Hannah,  the  person  un- 
der whose  administration  the  plaintiff  himself  is  now  claiming.  If,  indeed, 
this  property  was  part  of  the  estate  of  Hannah,  and  never  became  the  estate 
of  Elizabethi,  that  might  do;  but  if  it  never  became  the  estate  of  Elizabeth, 
if  it  pever  became  the  estate  of  Nathaniel,  if  it  never  became  the  es« 
[^314]  tate  of  Sarah,  if  it  never  became  the  estate  of  those  *three  persons, 
then  the  report  must  be  wrong  on  the  beneficial  interest,  because  it 
is  only  on  the  ground  of  beneficial  interest  in  these  persons,  under  Hannah, 
that  the  title  to  the  beneficial  interest  is  traced. 

Then  the  case  comes  to  this :  here  is  a  person  who  claims  as  administrator 
de  bonis  noit  to  a  person  dead  a  century  and  a  half  ago,  suing  in  this  court  to 
recover  this  property.  Well,  that  he  may  do;  but  I  have  it  before  me  now 
that  thi3  property  does  not  belong  to  the  estate  of  the  person  to  whom  he  has 
obtained  administration :  it  did  originally,  and  still  the  legal  title  is  in  the 
plaintiff  as  representing  that  party  ;  and  upon  that  legal  title  alone  he  comes 
here,  passing  over  all  those  persons  who,  by  the  statement  in  the  report,  have 
successively  obtained  beneficial  interests  in  this  property  at  a  period,  of  course, 
subsequent  to  the  death  of  Edward  West.  I  cannot  think  that  the  court  is 
in  the  habit  of  handing  over  property,  under  these  circumstances,  to  the  per- 
son who  has  got  the  legal  title.  It  is  said,  indeed,  that  the  party  has  a  right 
to  bring  an  action  at  law,  and  that  this  court  would  have  no  authority  to  in- 
terfere. That  is  perfectly  true,  but  it  does  not  at  all  follow  that,  in  this  court, 
the  party  would  obtain  possession  of  the  property,  under  those  circumstances, 
in  the  absence  of  those  who  are  beneficially  entitled. 

The  case  under  the  act  of  parliament  with  regard  to  unclaimed  dividends 
does  not  apply :  inasmiich  as  it  turned  upon  the  particular  provisions  of  the 
statute ;  but  here  the  plaintiff  has  stated  in  his  bill,  and  it  appears  on  the  re- 
port, that  all  these  shares  from  time  to  time  became  the  property  of  the  vari- 
ous persons  who  are  stated  on  the  record  ;  and,  in  that  state  of  things,  the 
court  is  asked  to  adjudicate  the  fund  to  him,  merely  because  he  is  the 
[*315]  legal  hand  to  receive  it,  and  the  only  person  who  can  *give  a  dis- 
charge to  the  company,  without  any  r^ard  to  the  persons  benefici- 
ally entitled.  It  does  not  appear  who  those  persons  are ;  but  that  there  are 
persons  so  entitled,  is  stated  on  the  proceedings.  I  know  nothing  of  any 
administrations  but  those  which  appear  upon  the  report ;  nor  c^in  I  take  any 
notice  of  them,  ir  the  plaintiff  had  thought  it  important,  he  should  have  ad- 
duced evidence  before  the  master  to  show  how  lie  connects  himself  with 
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those  seyerai  persons.  If  there  be  no  one  claiming  the  beneficial  interest  in 
these  estates,  then  the  fund  is  the  property  of  the  Crown.  If  there  is  no  per- 
son connected  with  Elizabeth,  or  Sarah,  or  Nathaniel,  and  the  other  persons 
stated  to  be  entitled,  the  plaintiff,  at  all  events,  is  not  entitled.  I  think  the 
order  I  must  make,  with  a  view  to  enable  those  persons  to  have  the  property 
who  may  be  entitled,  and  to  enable  this  plaintiff  to  have  his  share  oif  it,  will 
be  to  pay  the  one-fonrth  of  the  whole  sum  to  him,  the  remainder  to  be  paid 
into  court,  to  be  carried  to  the  account  of  the  shares  of  Edward  West,  with 
liberty  to  the  parties  to  apply. 

Mr.  Wakefield. — I  do  not  ask  that  it  may  be  brought  into  court. 

The  Lord  Chancellor  : — But  I  order  it  to  be  brought  into  court.[l] 
The  plaintiff  has  no  right  to  have  it,  but  the  other  parties  will  have  a  right  to 
demand  and  to  obtain  it.  And  I  think  the  Attorney  General  should  have  no- 
tice. The  defendants  will  have  their  costs,  charges,  and  expenses  out  of  the 
fund,  as  provided  by  the  Yice-Chancellor's  order.  The  plaintiff's  costs  still 
remain  to  be  provided  for.  ^ 

Mr.  Wakefield  then  submitted  that  his  client  was  entitled  to  costs,  as  be- 
tween solicitor  and  client^  and  his  charges,  and  expenses,  including 
those  of  the  ^administrations  which  he  had  obtained,  but  of  the  fund    [*316J 
belonging  to  the  twenty  shares. 

Mr.  Oirdlestone  said  his  clients  had  no  interest  in  that  question,  and  he 
should  therefore  not  oppose  the  claim. 

The  Lord  Chancellor  : — The  plaintiff  is  suing  as  the  personal  repre- 
sentative of  the  fund  to  which  he  is  in  part  beneficially  entitled.  If  he  had 
received  the  whole  fund,  he  would  have  had  a  right  to  pay  himself  all  the 
costs,  charges,  and  expenses  properly  incurred  by  him  in  recovering  that 
fund.  I  retain  a  portion  of  it,  because  I  find  he  has  no  interest  in  it ;  but 
that  circumstance  ought  not  to  affect  his  right  to  costs  as  administrator. 


The  order,  as  drawn  up,  was,  in  effect,  that  the  whole  fund  which  the 
master  had  found  to  belong  to  the  twenty  shares  in  question,  should  be  trans- 
ferred to  the  Accountant  General,  in  trust  in  the  cause ;  that  out  of  the 
fund  so  transferred  the  plaintiff  and  defendants  should  be  paid  their  respec- 
tive costs  of  the  suit,  including  the  costs  of  the  petition  of  appeal,  as  between 
solicitor  and  client ;  and  also  such  costs,  charges,  and  expenses  as  they  should 
respectively  appear  to  have  properly  incurred  in  relation  to  the  matter  in 
question;  and  that  one-fourth  of  the  residue  of  the  fund  which  should  re- 
main after  such  payment,  should  then  be  transferred  to  the  plaintiff,  and  the 
other  three-fourths  carried  to  an  account,  to  be  entitled  "  The  account  of  the 
fifteen  shares  belonging  to  the  estate  of  Edward  West,**  with  liberty  to  any 

f  1]  There  are  casee  in  which  the  eoart  may  propria  motUt  order  a  thing  to  be  done  witbont  ap- 
plication of  the  party.  **  It  ie  the  duty  of  the  court  to  give  ttich  direction  whether  it  be  aaked  for 
or  not."     Lord  Cottenham,  Harman  t.  Joiict,  ante,  301. 
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person  entitled  to,  or  interested  in,  the  fund  which  should  be  standing  to  that 
account,  to  apply ;  but  no  part  of  such  fund  was  to  be  transferred,  sold,  or 
otherwise  disposed  of,  without  notice  to  the  Attorney  General. 

Reg.  Lib.  B.  1840,  fbl.  80a 


[•317]  'Thompson  v,  Grifpiit. 

1840 :  November  18.    1841 :  Jannary  93. 

Semble :  Where,  in  a  marriage  eettlemeot,  the  wire's  property  ia  aetClec!  iipon  heroelf  for  life,  for 
her  separate  uae,  with  remainder  to  her  childreOi  and  a  mere  power  is  given  to  the  trostees  Co 
apply  the  income  of  the  property  towards  the  maintenance  and  education  of  the  children ;  the 
father  will  not  be  entitled  to  require  that  any  part  of  the  income  ahall  be  applied  to  the  mainte- 
nance of  the  children,  so  long  as  he  is  himself  of  ability  to  maintain  them. 

6y  indentures  of  lease  and  release  and  assignment,  bearing  date  respective- 
I7  the  16th  and  17th  of  November,  1838,  and  made  between  George  Thomas 
Thompson  of  the  first  part ;  Amelia  Griffin  of  the  second  part ;  and  Thomas 
William  Griffin,  and  Henry  Patten  of  the  third  part;  being  the  settlement 
made  upon  the  marriage  of  G.  T.  Thompson  with  Amelia  Griffin,  after  re- 
citing, that  Amelia  Griffin  was  seised  and  possessed  of  certain  freehold  and 
leasehold  estates,  and  that  she  was  aUo  entitled  to  a  sum  of  1500/.  3  per 
cent,  annuities  which  had  lately  been  transferred  into  the  names  of  Thomas 
William  Griffin  and  Henry  Patten  upon  the  trusts  thereinafter  mentioned : 
it  was  witnessed  that  Amelia  Griffin,  with  the  consent  of  George  Thomas 
Thompson,  thereby  conveyed  and  assured  the  freehold  estates  to  Thomas 
William  Griffin  and  Henry  Patten  and  their  heirs,  to  the  use  of  herself,  her 
heirs,  and  assigns,  until  the  marriage,  and  from  after  the  marriage,  to  the 
use  of  Thomas  William  Griffin  and  Henry  Patten  during  her  life  upon  trust 
for  her  separate  use,  and,  after  her  death,  to  the  use  of  the  eldest  or  only  son 
of  the  marriage,  in  fee,  to  be  a  vested  interest  in  him ;  but  if  there  should 
not  be  any  such  son,  or  being  such,  if  he  should  die  under  the  age  of  twenty* 
one  years,  without  leaving  lawful  issue  living  at  the  time  of  his  death,  then 
to  the  use  of  the  daughter  of  the  marriage^  if  only  one,  and  if  there  should  be 
more  than  one  daughter,  then  to  the  use  of  all  the  daughters  of  the  marriage, 

to  be  equally  divided  between  them,  with  cross  remainders  in  case 
[*318J    of  any  dying  before  the  age  of  twenty-one  or  marriage ;  and  in  *case 

there  should  not  be  any  son  or  sons,  daughter  or  daughters  of  the 
marriage,  or  if  all  of  them  should  die  under  the  age  of  twenty-one  years,  and 
neither  of  them  should  leave  any  issue  living  at  his  or  her  death,  and  Ame- 
lia Griffin  should  survive  G.  T.  Thompson,  then  to  the  use  of  Amelia  Griffin, 
her  heirs  and  assigns  for  ever;  but  if  O.  T.  Thompson  should  survive  Ame- 
lia Griffin,  then  to  such  uses  as  she  should,  by  will,  appoint ;  and  in  default 
of  such  appoiutment,  or,  subject  thereto^  to  certain  uses  therein  mentioned. 
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And  it  was  further  witnessed,  that  Amelia  Griffin,  with  the  like  consent, 
thereby  assigned  the  leasehold  estates  lo  the  same  persons,  in  trust,  after  the 
marriage,  for  the  separate  use  of  herself,  for  life  ;  and,  after  her  death,  in  trust 
for  the  child,  if  only  one,  or  for  all  and  every  the  children,  if  more  than  one, 
of  the  marriage,  except  an  eldest  or  only  son,  equally  to  be  divided  amongst 
them,  if  more  than  one,  as  tenants  in  common,  to  be  vested  in  sons  at  the 
age  of  twenty-one,  and  in  daughters  at  that  age  or  marriage,  which  should 
first  happen.  Then  followed  a  clause,  by  which  it  was  agreed  and  declared, 
that  the  trustees  or  trustee  of  the  settlement  for  the  time  being  should  have 
power,  after  the  decease  of  Amelia  Griffin,  to  apply  all  or  any  part  of  the  rents 
and  profits  of  the  freehold  and  leasehold  estates,  in,  for,  and  towards  the 
maintenance  and  education  of  the  child  or  children  presumptively  entitled 
thereto  by  virtue  of  the  limitations  or  trusts  aforesaid,  during  his,  her,  or  their 
minority  or  discoverture,  or  respective  minorities  or  disco vertures,  and,  if 
more  than  one,  in  proportion  to  their  respective  presumptive  shares  of  the 
trust  premises ;  and  if  the  whole  of  such  income  should  not  be  so  applied, 
then  that  the  surplus  unapplied  income  should  be  improved  at  interest,  and 
go  in  augmentation  of  the  share  or  respective  shares  from  which  the 
same  should  have  arisen.  But  if  *there  should  be  an  only  or  an  [*319] 
onlysurvivingchild  of  the  .marriage,  then  the  leasehold  premises  were 
to  be  held  in  trust  for  such  only  or  only  surviving  child,  absolutely  ;  and  in 
case  there  should  not  be  any  child  or  children  of  the  marriage,  who,  being  a 
son  or  sons,  should  live  to  attain  the  age  of  twenty-one  years,  or,  being  a 
daugfhter  or  daughters,  sliould  live  to  attain  that  age  or  be  married,  and  Ame* 
lia  Griffin  sliould  survive  G.  T.  Thompson,  then  the  leasehold  estotes  were 
to  be  held  in  trust  for  Amelia  Griffin  absolutely ;  but  in  case  G.  T.  Thompson 
should  survive  Amelia  Griffin,  then  upon  trust  to  sell  a  sufficient  part  to  pay 
certain  legacies:,  and  subject  thereto  in  trust  for  G.  T.  Thompson  for  his  life, 
and  after  his  death  for  such  persons  us  Amelia  Griffin  should,  by  her  wilt,  ap- 
point, and,  in  default  of  such  appointm*ent,  or,  subject  thereto,  upon  certain, 
other  trusts  therein  mentioned.  And,  lastly,  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  1500/.  3  per  cent,  annuities  upon  the  same 
trusts  as  were  before  mentioned  with  respect  to  the  leasehold  estates.(a) 

The  wife  died  in  the  month  of  September,  1839,  having  previously  execu- 
ted her  power  of  appointment,  as  to  the  whole  of  the  settled  property,  in  favor 
of  her  husband,  ateolutely,  and  leaving  an  infant  sou,  the  plaintiff,  who  was 
the  only  issue  of  the  marriage. 

The  bill,  which  was  filed  shortly  after  the  wife^s  death,  on  behalf  of  the 
infant,  against  his   father  and  other  proper  parties,  prayed,  amongst  other 
things,  that  it  might  be  referred  to  the  master  to  inquire  whether 
any  and  what  sum  ought  to  be  allowed  out  of  the  ^income  of  the  set-    [*320] 
tied  property  for  the  maintenance  of  the  plaintiff. 

(a)  The  raportera  have  been  obliged  to  take  this  itatanieiit  of  the  lettlement  from  the  pleading! 
ui  the  caoMi  in  conaeqaenee  of  the  impoanbility  of  prucuring  a  copy  of  the  deed. 
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The  Master  of  the  Rolls,  by  the  decree  in  the  cause  made  the  refer^ice 
conditionally  only,  upon  the  master's  finding  that  the  father  was  not  of  alnlitf 
suitably  to  maintain  the  plaintiff. 

The  defendant,  the  father,  appealed  from  that  part  of  the  decree,  insisting 
that  the  reference  ought  to  have  been  unconditional. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Richards  and  Mr.  Dixon,  for  the  appellant,  cited  Mundy  v.  Lord 
jBbtre,(a)  Meacher  v.  Youn^,(6)  Siocken  v.  Stocken,{c) 

Mr.  Rolt  appeared  for  the  infant  plaintiff  in  support  of  the  decree. 

Mr.  Richards,  in  reply. 


1841 :  Jan,  23. — ^The  Lord  Chancellor  : — 1  have  not  had  the  advan- 
tage of  seeing  any  note  of  the  judgment  of  the  Master  of  the  Rolls  in  this 
case,  but  I  have  no  doubt,  from  a  careful  examination  of  the  settlement,  that 
it  was  right. 
If  the  property  of  the  children  had  been  derived  from  the  bounty  of  a 
stranger,  there  could  be  no  doubt  but  that  the  father,  being  of  ability 
[*321]    to  maintain  his  children,  ^could  not  be  entitled  to  any  allowance  out 
of  the  income  of  their  property  for  that  purpose ;  but  the  claim  of 
the  father  rests  upon  the  distinction  which  has  been  taken  between  the  cases 
in  which  the  property  of  the  children  is  derived  from  the  bounty  of  a 
stranger,  and  those  in  which  they  are  entitled  to  it  under  the  marriage  settle- 
ment of  their  parents,  such  as  Mundy  v.  Lord  Howe,{d)  Slacken  v.  Sioc- 
kenjlfi)  and  Meacher  v.  Yoting.(g)    It  appears  to  me  that  the  distinction  be- 
tween those  two  classes  of  cases  has  been  carried  quite  as  far  as  can  be  justi- 
fied upon  principle.    In  some  of  them  it  has  been  said  that^  in  the  case  of 
marriage  settlements,  the  father  is  a  purchaser,  and  therefore  entitled  to  an 
allowance  for  the  maintenance  of  his  children,  and  thereby  to  be  relieved 
from  the  burden  which  the  law  throws  upon  him  of  maintaining  them  him- 
self.   No  doubt,  he  is  so,  if  the  contract  contained  in  the  settlement  gives 
him  such  a  benefit ;  but,  before  he  can  be  entitled  to  it,  he  must  show  that 
such  was  his  contract.    So  in  the  case  of  a  legacy  from  a  stranger,  if  the  in* 
tention,  to  be  found  in  the  construction  of  the  will,  appears  to  have  been, 
that  the  father  should  have  such  a  benefit,  the  court  is  bound  to  give  it  to 
him.    In  both  cases,  the  question  is  one  of  construction  and  intention.    In 
all  the  cases  referred  to,  there  were  distinct  and  positive  trusts  to  apply  the 
income  to  the  maintenance  of  the  children,  applicable,  according  to  the  con- 
struction put  upon  the  whole  of  the  provision,  to  the  case  of  a  surviving 
father. 
If,  in  these  cases,  the  construction  was  correct,  the  order  for  main- 
fa)  4  B.  C.  C.  923.  (b)  2  M.  &  K.  490.  (r)  4  Sim.  152 ;  4  Mylne  &  Crai;,  95. 
{d)  4  B.  C.  C.  323.             (e)  4  Sim.  152,  2  Mylne  ^  Keen,  489,  and  4  Mylne  k,  Craig,  95. 
{£)  2  Mylne  &  Keen,  490.  * 
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tenance  must  have  been  so :  for,  if  the  *seltlemen  t  had  expressed  in  terms  [*322] 
what  the  court  thought  it  sufficiently  expressed  upon  the  construction  of 
the  whole  of  the  provisions,  there  could  be  no  doubt  but  that  such  a  trust  would 
be  carried  into  effect,  (n  the  present  case  1  find  no  such  trust ;  I  find,  indeed, 
a  power,  and,  in  the  case  of  the  freehold  property  which  is  vested  in  the  in<* 
fant,  a  mere  power,  at  the  discretion  of  the  trustees,  to  apply  part  of  that  in- 
come, which  would  otherwise  belong  to  the  infants,  for  the  purposes  of  their 
maintenance  and  education.  If  they  do  not  exercise  that  power,  the  whole 
income  belongs  to  the  children.  The  father  contends  that  he,  by  the  autho- 
rity of  this  court,  can  compel  them  to  exercise  that  power,  for  the  purpose  of 
giving  the  whole  or  part  of  this  income  to  him.  This  would  be  going  far 
beyond  any  of  the  other  cases.  I  cannot,  upon  this  settlement,  find  any 
trust  for  the  benefit  of  the  father,  or  any  contract  that  he  should  be  relieved, 
out  of  the  settled  property,  from  the  burden  of  supporting  his  children. 

This  would  have  been  my  view  of  the  case,  if  it  were  clear  that  the  pro- 
vision in  the  settlement  as  to  maintenance  applied  to  the  case,  which  ex- 
ists, of  there  being  only  one  child  ;  but  that  does  not  appear  to  me  to  be  the 
true  construction  of  the  settlement.  The  freehold  property  is  clearly  vested 
in  the  plaintiff.  Upon  the  death  of  the  mother,  the  limitation  is  to  the  use  of 
the  eldest  or  only  son  and  his  heirs  in  fee.  If  there  should  be  no  son,  the 
daughters  were  to  take  the  freehold  property  between  them,  with  survivor- 
ship between  them  if  any  died  before  twenty-one  or  marriage,  and  if  none 
should  attain  that  age  or  marry,  with  remainder  over,  which  may  explain 
the  term  "  presumptive  shares"  in  the  power  to  maintain.  Of  the  leaseholds^ 
the  trustees,  after  the  death  of  the  mother,  were  to  stand  possessed 
in  trust  for  the  child  of  the  marriage,  if  only  one  ;  and  *after  provid-  [•323} 
ing  for  the  event  of  there  being  more  than  one,  it  is  declared,  that  if 
there  should  be  an  only,  or  an  only  surviving  child,  then  the  s^iid  leasehold  pre- 
mises should  be  held  in  trust  for  such  only,  or  only  surviving  child,  abso- 
lutely. The  stock  was  settled  in  the  same  manner.  If,  however,  there  were 
more  children  than  one,  the  leaseholds  and  the  stock  were  to  be  held  in  trust 
for  all  except  the  eldest  son,  to  be  vested  in  such  of  them  as  being  sons  should 
attain  twenty-one,  or  being  daughters  should  attain  that  age  or  marry.  And 
then  immediately  follows  the  provision  for  maintenance,  being  a  power  for  the 
trustees,  after  the  death  of  the  mother,  to  apply  all  or  any  part  of  the  rents,  from 
the  freehold  and  leasehold  property,  for  or  towards  the  maintenance  and  educa-' 
lion  of  the  child  or  children  presumptively  entitled  thereto  during  bis  or  her 
minority  or  discoverture ;  and  if  more  than  one,  in  proportion  to  their  respec- 
tive presumptive  shares  of  the  said  trust  premises  ;  and  if  the  whole  should 
not  be  so  applied,  the  surplus  unapplied  income  was  to  be  improved  at  in- 
terest, and  go  in  augmentation  of  the  share  or  respective  shares  from  which 
the  same  should  have  arisen ;  but  if  there  should  be  an  only  or  an  only  sur- 
viving child,  then  the  said  leasehold  premises  should  be  held  in  trust  for 
such  only  or  only  surviving  child,  absolutely.    The  power,  therefore,  applies 
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only  to  presumptive  shares,  which  could  exist  only  in  the  event  of  there 
being  more  children  than  one,  and  as,  there  being  only  one  child,  all  his  in* 
terests  are  vested,  though  subject,  as  to  the  personalty,  to  be  devested  by 
death  under  twenty-one,  the  provision  as  lo  maintenance  does  not  seem  to 
apply  to  his  case ;  and  there  is  an  obvious  reason  for  not  including  the  case 
of  an  only  son  in  the  provision  for  noiainteuance,  because,  as  all  the  inconoe 
of  the  vested  property  would  belong  to  such  eldest  son,  there  could  be  no 
difficulty  in  applying  it  for  his  maintenance  and  education  if  it 
[*324]  ^should  be  required ;  but  as  to  the  shares  of  the  younger  children, 
as  they  were  contingent,  and  the  income  as  well  as  the  capital  might 
by  their  deaths  before  the  periods  of  vesting,  become  the  property  of  others, 
there  was  an  obvious  reason  for  giving  a  power  to  apply  the  income,  if  ne* 
cessary,  for  the  maintenance  of  such  children. 

This  construction  of  the  settlement  deprives  the  father  of  the  only  grounds 
upon  which  his  claim  was  attempted  to  be  supported. 

The  appeal  must  be  dismissed  with  costs.[lJ 


[•325]    ^Between  Henry  Billington  Whitworth  and  Robert  Whit- 
worth,  Plaintiffs,  and  Philip  Augustus  Gaugain,  Joseph 
Mayor,  and  George  Pell,  Defendants. 

1841 :  May  31 ;  Jane  1. 

The  bill,  atating  the  title  of  the  plaintiffe  ae  eqaitable  mortgagees  by  deposit  of  deeds,  and  tbat  cer- 
tain persons  represented  by  the  defendants  had  got  possession  of  the  mortgaged  estates  under 
eUgiU  sued  out  by  them  in  concert  with  the  mortgagor,  upon  judgments  obtained  subaeqaently 
to  the  date  of  the  eqaitable  roorte^age,  in  the  names  of  those  parties,  hot  at  the  tostanoe  of  the 
mortgagor,  and  for  fictitioos  debts,  prayed  that  the  plain tifi  might  be  declared  entitled  mm  eqnit* 
able  mortgagees  to  priority  over  the  elegiit  and  the  judgments  so  obtained,  and  tbat  nueh  judg- 
ments and  elegitt  might  be  declared  fraudulent  and  void  as  against  the  plaintifls,  and  that  the 
mortgage  security  miKht  be  realized,  and  the  proceeds  paid  to  the  plaintift  towards  satisfaction 
of  their  debt,  and  that  a  receiver  might,  in  the  mean  time,  be  appointed,  and  the  defendants  re- 
strained from  receiving  the  rents  of  the  mortgaged  premises,  and  also  from  permitting  the  mort- 
gagor to  receive  them.  An  order  for  a  receiver,  which  had  been  made  by  the  Vice-Chnncelior, 
was  discharged,  upon  appeal,  by  the  Lord  Chancellor,  his  lordship  beinir  of  opinion  that  the 
charges  of  fraud  and  collusion  were  not  made  oot  against  the  parties  who  had  obtained  poeses 
sion  under  the  elegit*,  and  that  the  question  whether  the  plaintifls  were  entitled  to  priority  over 
the  defendants,  independently  of  these  charges,  was  not  open  to  them  in  the  prsoent  state  of  the 
record,  inasmuch  as  it  was  clear,  from  the  frame  of  the  bill,  that  the  claim  of  the  plaintifi  did 
not  profess  to  be  founded  upon  any  such  ground. 

Whether  a  court  of  equity  will  interfere  in  favor  of  an  equitable  mortgagee  against  a  tenant  by 
elegit,  who  has  got  possession  of  the  land  without  notice  of  the  mortgage,  under  a  jndgmeat  ob- 
tained against  the  mortgagor  subsequently  to  the  mortgage  ;  QueBre  ? 

The  bill  in  this  cause  stated  that  the  plaintiffs  were  bankers  at  Northamp- 
ton, and  that  George  Cooke  was  a  solicitor  in  the  same  town,  to  whom  the 

[1]  Kekewieh  v.  Langeion,  11  Sim.  S91 1  4  MyL  &  Cr.  100,  n.  3. 
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plaintifls  had,  for  some  time,  previous  to  the  month  of  April,  1839,  been  in 
the  habit  of  making  advances  of  money,  partly  upon  his  personal  security, 
and  partly  upon  the  security  of  promissory  notes,  in  which  he  was  jointly 
and  severally  liable  with  one  Edward  Lewis  Mayor,  the  defendant  George 
Pell,  and  other  persons :  that  on  the  22d  of  April,  1839,  the  plaintiffs  to 
whom  Cooke  was  then  indebted  in  the  sum  of  3000Z.,  advanced  to 
hino,  at  his  request,  a  further  sum  of  about  the  same  amount,  *upon  [*326] 
which  occasion  he  deposited  with  them  the  title  deeds  of  certain  pro- 
perty belonging  to  him,  situate  in  the  several  parishes  of  Kingsthorpe  and 
St.  Sepulchre,  in  Northampton  ;  and  that  he  at  the  same  time  signed  and  de- 
livered to  them  a  memorandum  of  that  date,  which  stated  that  the  deeds  had 
been  deposited  with  them  as  a  pledge,  to  secure  to  them  or  the  survivor  of 
them,  or  any  future  partner  or  partners  in  their  banking  establishment,  the 
re-payment  of  all  and  every  sum  and  sums  of  money  which  they  or  any 
such  other  persons  had  already  or  should  thereaner  at  any  time  or  times  pay 
or  advance  to  Cooke,  or  become  in  any  manner  liable  for  on  his  account,  with 
interest  for  the  same  at  five  per  cent,  per  annum  ;  and  Cooke  thereby  en- 
gaged, if  required,  to  execute  a  legal  mortgage  or  other  security  of  the  pre^ 
mtses  to  the  plaintiffs,  free  from  all  expense. 

The  bill  then  stated  that  the  deeds  so  deposited  had  ever  since  remained 
and  then  were  in  the  hands  of  the  plaintiffs ;  and  that  they  had  frequently 
applied  to  Cooke  to  pay  what  was  due  to  them  upon  that  security,  or  to 
execute  a  legal  mortgage  of  the  premises  comprised  in  it ;  and  that,  in  and 
previously  to  the  month  of  November  last,  he  had  promised  to  execute  such 
mortgage,  but  that,  under  various  subterfuges,  he  had  avoided  the  performance 
of  his  promise ;  and  that  the  plaintiffs  had,  therefore,  in  and  previously  to 
the  I6th  of  November,  1840,  caused  urgent  applications  to  be  made  to 
Edward  Lewis  Mayor  for  payment  of  a  certain  promissory  note  for  540/.,  for 
which  he  and  another  person  were  jointly  and  severally  liable  with  Cooke; 
and  that  on  the  2t)ih  of  November,  1840,  they  had  commenced  two  actions, 
one  against  those  parties  upon  that  note,  and  the  other  against  Cooke  and 
George  Pell  and  other  parties  upon  another  note  for  380/.,  both  of 
which  actions  were  defended,  so  (hat  the  trials  did  not  come  *on  un-  [*327J 
til  after  the  expiration  of  the  following  Hilary  term,  when  the  plain- 
tiffs  obtained  verdicts  in  both,  for  the  whole  amounts  claimed,  and  costs. 

The  bill  then  proceeded  to  state,  that  in  or  about  the  middle  of  the  same 
month  of  November,  1840,  and  after  the  above  mentioned  actions  had  been 
threatened  on  the  part  of  the  plaintiffs,  and  with  the  view  of  defrauding  the 
plaintiffs  and  of  obtaining  priority  over  and  defeating  their  equitable  lien  upon 
the  premises  iu  question,  Cooke  contrived,  in  concert  with  Edward  Lewis 
Mayor,  who  was  his  father4n-law,  and  Pell,  who  was  his  intimate  friend,  that 
certain  actions  and  proceedings  should  be  commenced  against  him  and  carried 
on  in  the  manner  after  mentioned :  that,  accordingly,  on  the  16th  of  that 
month  an  action  was  commenced  in  the  name  of  E.  L.  Mayor  ogainst  Cooke 
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for  the  recovery  of  an  alleged  debt  of  957/.  I65.  4c{.,  and  on  the  same  day 
Another  action  was  commenced  in  the  name  of  Pell  against  Cooke,  for  the  re- 
corery  of  an  alleged  debt  of  414/.  16^.  7d:  that  both  of  those  actions  were 
commenced  at  the  instance  of  Cooke,  and  were  carried  on  and  conducted  by 
his  fiecret  intervention  and  advice,  although  he,  or  E.  L.  Mayor  or  Pell  at  his 
instance,  obtained  other  attorneys  to  act  iii  his  name  in  the  prosecution  of 
them,  for  the  purpose  of  giving  a  color  of  fairness  to  the  proceedings :  that 
Cooke  was,  in  fact,  the  professional  adviser  of  Mayor  and  Pell  in  the  actions 
commenced  against  them  as  before  mentioned  by  the  plaintiffs  and  that 
Messrs.  Yincent  and  Sherwood,  who  were  the  London  agents  of  Cooke,  con- 
ducted the  defences  to  those  actions  as  the  agents  of  Cooke. 
The  bill  then  stated,  that  Cooke  made  no  defence  to  either  of  the  actionsso 

brought  against  him  in  the  names  of  Mayor  and  Pell,  and  that  on 
[*328J    the  28th  of  November,  *1840,  he  signed  two  several  cognovits  in 

those  actions,  for  the  respective  sums  claimed  therein,  and  costs, 
which  sums  were  made  payable  on  the  Ist  of  December  following,  but  that 
they  were  not,  in  fact,  paid  on  that  day,  nor  were  they  bona  fide  demanded 
by  Mayor  or  Pell,  or,  if  any  demand  was  made  for  them,  such  demand  was 
merely  colorable ;  and  that,  on  the  2d  of  December,  judgments  were  signed 
in  both  of  those  actions,  for  the  sums  untruly  acknowledged  by  the  cognovits 
to  be  due:  that  by  virtue  of  those  judgments  two  writs  of  elegit  were  sued 
out  by  Mayor  and  Pell  respectively,  the  first  being  tested  on  the  19ih  of  De- 
cember, and  the  second  on  the  21st  of  December,  and  warrants  to  execute 
both  of  such  writs  were  received  by  the  sheriff's  officers  on  the  28th  of  the 
same  month,  on  which  day  legal  seisin  of  the  premises  in  the  parish  of  Kings- 
thorpe  was  delivered  to  E.  h.  Mayor,  and  of  the  premises  in  the  parish  of  St. 
Sepulchre,  to  Pell ;  and  that,  on  the  following  day,  Pell,  accompanied  by  one 
John  Jones,  who  had  long  acted  as  the  managing  and  confidential  clerk  of 
Cooke,  and  was  well  known  to  Cooke's  tenants  in  that  character,  called  upon 
the  tenants  of  the  premises  in  question,  situated  in  the  parish  of  Su  Se- 
pulchre,  and,  in  the  presence  of  Jones^  requested  them  to  acknowledge  him 
(Pell)  as  their  landlord ;  and  that  the  tenants,  understanding  and  believing, 
from  the  circumstance  of  Pell  being  accompanied  by  Jones,  that  such  was  the 
wish  of  Cooke,  accordingly  attorned  to  Pell,  who  thereupon  left  oiders  for 
them  to  pay  their  rents  in  future  to  him :  that  having  procured  the  attorn- 
ment of  the  tenants  in  the  parish  of  St.  Sepulchre,  Pell  then,  in  company  with 
Jones,  called  upon  the  tenant  of  the  premises  in  question  in  the  parish  of 
Jtingsthorpe,  and  requested  him  to  sign  a  declaration  of  attornment  to  E.  L. 
Mayor,  at  the  same  time  intimating  that  if  he  refused  to  do  so^  the 
[•329]    sheriff's  officer  would  take  possession  of  the  "premises  under  the 
elegit;  that  under  the  influence  of  that  statement,  and  concluding 
from  the  circumstance  of  Pell  being  attended  by  Jones  that  it  was  the  wish 
of  Cooke  that  he  should  comply,  he  executed  the  declaration  of  attornment 
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which  was  tendered  to  him  for  signature,  and  which  was  in  the  hand*writing 
of  Cooke  himself. 

The  bill  then  stated  that  Cooke  and  E.  L.  Mayor  had  become  bankrupts, 

and  that  the  defendants  Gangain  and  Joseph  Mayor  respectively  nad  been 

appointed  as  their  assignees ;  and  it  charged  that  the  plaintiffs  were  entitled 

to  priority,  in  respect  of  the  equitable  mortgage,  over  the  elegits  of  E.  L. 

Mayor  and  Pell,  and  that  those  elegits  were  invalid  and  void  as  against  the 

plaintiffs,  and  that  the  judgments  upon  which  such  eleffUs  were  obtained 

were  snffered  fraudulently  and  without  consideration,  and  with  the  view  un« 

justly  to  deprive  the  plaintiffs  of  the  benefit  of  their  security ;  and  that  the 

proceedings  upon  which  the  judgments  were  founded  had  been  instituted  in 

pursuance  of  a  fraud  concerted  between  Cooke  and  E.  L.  Mayor  and  Pell, 

and  with  a  view  that  Pell  and  Mayor  might  hold  the  promises  comprised  in 

the  plaintiffs'  security  in  trust  for  Qeoi^  Cooke  or  some  part  of  his  family,  or 

for  the  joint  benefit  of  him,  E^  L.  Mayor,  and  Pell.    That  general  charge 

was  followed  up  by  a  number  of  particular  charges,  to  the  same  effect. 

The  bill  prayed  an  account  of  what  was  due  to  the  plaintiflb  from  Cooke, 
and  a  declaration  that  they  were  entitled,  as  equitable  mortgagees  of  the  pre- 
mises in  question,  to  priority  over  Ihe  elegits  and  judgments  which  had  been 
obtained  as  aforesaid  iu  the  names  of  E.  L.  Mayor  and  Pell ;  and  that  such 
judgments  and  elegits  were  fraudulent  and  void  as  against  the  plain* 
tiffs,  *as  such  equitable  mortgagees :  and  it  then  prayed  a  sale  of  the  [*330] 
premises,  and  payment  of  the  proceeds  to  the  plaintiffs,  and  that  if 
the  proceeds  should  be  insufficient  to  satisfy  the  plaintiffs'  demand,  they 
might  be  at  liberty  to  prove  for  the  deficiency  under  Cooke's  bankruptcy ; 
and  that,  in  the  meantime,  a  receiver  might  be  appointed,  and  the  defendants 
restrained  from  receiving  the  rents  of  the  premises  comprised  in  the  plaintiff' 
security,  and  also  from  permitting  Cooke  to  receive  such  rents. 

Before  any  answer  had  been  put  in,  the  plaintiffs  moved,  before  the  Vice- 
Chancellor,  for  a  receiver,  and  supported  the  motion  by  afiidavits  verifying 
the  above  mentioned  statements  of  the  bill.  In  opposition  to  that  motion, 
affidavits  were  made  by  E.  L.  Mayor  and  Cooke,  as  well  as  by  Pell  and  the 
other  defendants,  which  stated  that  the  sums  for  which  E.  L.  Mayor's  and 
Pell's  actions  had  been  brought  were  dehisbonafide  due  to  them  from  Cooke, 
and  for  payment  of  which  they  had  made  frequent  applications  to  him  for 
several  months  before  those  actions  were  commenced.  The  rest  of  the  state- 
ments in  the  bill  relative  to  those  actions  were,  for  the  most  part,  uncontro- 
verted ;  but  the  charges  of  fraud  and  collusion,  which  were  founded  upon 
them,  were  positively  denied.  Notice,  however,  as  distinguished  from  fraud, 
was  neither  expressly  charged  on  the  one  side,  nor  denied  on  the  other. 

The  Vice-Chancellor  having  granted  the  motion,  the  defendant  Joseph 
Mayor  now  moved,  by  way  of  appeal,  before  the  Lord  Chancellor,  to  dis- 
charge his  honor's  order,  having  in  the  meantime  filed  a  further  affidavit,  in 
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which  notice,  on  the  part  of  E.  L.  Mayor,  of  tha  plaintiflSi'  title,  at  the  tiaie 

be  obtained  possession  under  the  elegit^  was  expressly  denied. 
[*331]  *Mr.  Wigram,  Mr.  Turner^  and  Mr.  P.  J.  Hall,  for  the  appeal 
motion,  said,  that  the  ground  upon  which  the  order  of  the  Vice-Chan- 
cellor  had  proceeded  was,  that  although  the  defendant  bad  denied  fraud  and 
collusion,  he  bad  not  denied  notice  of  the  plaintiffs'  title  at  the  time  he  ob- 
tained possession  under  the  eleffU  ;  and,  as  that  ground  was  displaced  by  the 
subsequent  affidavit  which  had  been  filed,  they  submitted  that  the  order  for 
a  receiver  ought  to  be  discharged.  Plumb  y.  Fiuiitj{a)  Metcalfe  v.  Tha 
Archbishop  of  York,{b) 

Mr.  Richards  and  Mr.  Whitworih,  contra,  contended  that  the  circnmstan- 
tial  evidence  of  fraud  which  was  afforded  by  the  intimate  relation  subsisting 
between  E.  L',  Mayor  and  Pell,  and  Cooke,  and  by  the  coincidence,  in  point 
of  date,  of  their  respective  proceedings  against  him,  which  were  stated  ia 
the  bill  and  not  denied,  was  sufficient  to  destroy  the  credit  which  mighl 
otherwise  have  been  due  to  their  denial  of  a  fraudulent  purpose.  But,  even 
supposing  that  there  had  been  no  collusion,  and  that  the  debts  for  which 
they  had  sued  were  not  fictitious,  it  was  material  to  observe  the  nxxle  in 
which  they  had  obtained  possession  of  the  land :  they  had  not  obtained  it  in 
the  ordinary  way  by  delivery  from  the  sheriff's  officers,  but  by  voluntary  at- 
tornment on  the  part  of  the  tenants  at  the  instance  of  Cooke  himself:  thcjy 
therefore  took  the  land  subject  to  all  the  equities  which  affected  it  in  the 
hands  of  Cooke. 

Independently,  however,  of  these  peculiarities  in  the  case,  they  contended 
that  the  Vice-Chancellor's  order  was  right,  upon  the  general  ground,  that 
an  equitable  mortgage  had  priority  over  a  title  by  elegit  nnder  a 
[*332]  'judgment  subsequent  to  the  mortgage,  although  such  title  was  ob- 
tained without  notice  of  the  mortgage.  It  had  been  repeatedly  laid 
down,  that  a  judgment  creditor  did  not  stand  on  the  footing  of  a  purchaser, 
because  he  did  not  lend  his  money  upon  the  security  of  the  land,  but  looked 
primarily  to  the  personal  security  of  the  debtor ;  Finch  v.  The  Barl  of 
Winchelsea,{c)  Brace  v.  The  Dutchess  of  Marlborough  (rf)  Burgh  v.  Fran* 
ci3,{e)  Casberd  v.  The  Attorney  General,{g)  Averall  v.  Wade.{h) 

Mr.  Wigram  in  reply. — The  cose  which  has  now  been  argued  is  not  the 
case  made  by  the  bill ;  which  is,  that  the  cognovits  were  given  without  con. 
sideration,  and  that  the  judgments  are  invalid  and  void.  Upon  that  case 
being  displaced  by  the  affidavits,  it  was  said  that  though  we  had  denied  col- 
lusion we  had  not  denied  notice ;  and,  now  that  notice  is  denied,  the  ploin- 
tiff  shifts  his  ground  again,  and  sets  up  a  new  case  which  is  not  to  be  found 
upon  the  pleadings,  and  with  reference  to  which  he  says  it  is  immaterial 

(«^  2  AMtr.  432.  (6)  2  Mylne  k.  Cnig,  547.  (e)  1  P.  Wini  277. 

.   («0  2  P.  Wms.  490.  (^)  3  Swami.  536,  n.  (g)  6  Price.  41  i. 

(A)  1  Uoyd  iL  Goold,  252.    Se«  p.  262. 
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whether  we  had  notice  or  Dot.  If,  however,  it  were  competent  for  bioi  to 
aFail  himself  of  such  a  point  in  the  present  state  of  the  record,  the  answer  to 
it  would  be  found  in  the  well  known  principle,  that  a  court  of  equity  will 
not  interfere  to  the  prejudice  of  a  defendant  who  has  got  a  legal  estate  for 
valuable  consideration  without  notice  of  the  plaintiff's  equity.  It  cannot  be 
disputed  that  if  the  defendants,  or  those  whom  they  represent,  had  taken  a 
legal  mortgage  without  notice,  they  would  have  defeated  the  title  of  the 
plaintiffs.  Are  they  to  be  in  a  worse  position  because  they  have  obtained  a 
a  legal  interest  in  the  property  by  process  of  law,  instead  of  by 
'conveyance  from  the  bankrupt  ?  If  the  defendants  have  actually  got  [*333] 
the  estate  in  satisfaction  of  their  bona  fide  debt,  it  signifies  not 
whether  they  originally  advanced  their  money  upon  the  security  of  it  or  not ; 
the  court  will  not  take  it  from  them.  If  the  case  of  a  judgment  creditor 
were  an  exception  to  the  general  rule,  the  question  of  notice  in  Metcalfe  v. 
The  Archbishop  of  York  would  have  been  superfluous. 


June  2. — The  Lokd  Chancellor  :— The  plaintiffs' case,  as  made  by  the 
bill  and  the  aflidavits,  is  simply  this :  that  having  had  dealings  with  a  per- 
son of  the  name  of  Cooke,  and  a  debt  having  become  due  from  Cooke  to 
them,  Cooke  deposited  certain  title  deeds  with  them  imder  a  written  agree- 
ment, constituting,  undoubtedly,  as  between  themselves  and  Cooke,  an  equi- 
table mortgage.  They  then  say  that  a  fraudulent  combination  was  formed 
between  Cooke,  Edward  Lewis  Mayor,  and  Pell,  for  the  purpose  of  depriving 
them  of  the  benefit  of  their  equitable  mortgage,  and  that  although  there  was 
no  consideration,  no  debt  due  from  Cooke  to  those  parties,  they  agreed  that 
actions  should  be  brought  and  judgmeuts  confessed,  and  elegiis  issued,  so  as 
to  put  those  parties  in  possession  of  the  premises  comprised  in  the  equitable 
mortgage.  The  bill  then  contains  a  variety  of  allegations  for  the  purpose  of 
making  out  this  case  of  fraud,  assuming,  from  the  beginning  to  the  end,  that 
the  defendants  have  no  title  to  hold  the  premises  underthis  arrangement  be- 
tween Cooke  and  themselves,  to  the  prejudice  of  the  plaintiffs  ;  and  it  prays 
that  these  judgments  and  elegits  may  be  declared  fraudulent  and  void,  and 
that  the  plaintiffs  may  have  the  benefit  of  their  equitable  mortgage.  The 
case  so  stated  is  supported  by  the  plaintiffs'  affidavit,  and  by  the  affi- 
davits *of  several  other  persons  who  speak  to  detached  parts  of  the  [*334] 
case.  Inhere  is  no  allegation  in  the  bill,  or  in  the  affidavits,  that  I 
have  been  able  to  find,  of  E.  L.  Mayor  or  Pell  having  had  notice  of  the  plain- 
tiffs' demand ;  nor  is  that  much  to  be  wondered  at,  because  the  whole 
state  of  the  case  as  represented  by  the  bill  and  the  affidavits  of  the  plain- 
tiffs, if  true,  would  necessarily  assume  notice.  The  facts,  so  far  as  they 
are  stated  in  the  bill  for  the  purpose  of  constituting  a  case  of  fraud,  are  de- 
nied by  the  affidavits  in  answer.  No  doubt,  there  are  circumstances  which 
are  matter  of-  observation,  at  least,  in  the  mode  in  which  E.  L.  Mayor  and 
Pell  obtained  these  elegits.    There  seems  to  have  been  a  very  intimate  con- 
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nection  between  them  and  Cooke,  and  very  great  facilities  appear  to  have 
been  afforded  to  them  for  obtaining  the  elegUs  ;  but  whatever  fraud  Cooke, 
may  have  intended  against  the  plaintiffs,  the  question  is,  whether  these  de- 
fendants, who  are  now  tenants  by  the  elegits,  are  or  are  not  implicated  in  this 
fraud  ;  because,  if  they  have  got  that  sort  of  interest  in  the  land  which  ena- 
bles them  to  maintain  their  title  to  it  against  as  the  plaintiffs,  it  is  not  mate- 
rial whether  Cooke  gave  them  that  benefit  with  a  fraudulent  intention  as 
against  the  plaintiffs  or  not ;  the  question  is,  whether  they  are  participators 
in  that  fraud,  so  as  to  affect  the  security  they  have  got.  That  they  positive- 
ly deny,  and  I  do  not  think  upon  the  affidavits,  much  doubt  remains  bnt  that 
they  were  bona  fide  creditors  of  Cooke.  Cooke  may  have  intended  to  give 
them  a  benefit,  and  to  secure  their  debts  in  preference  to  others ;  and  it  may, 
in  the  further  progress  of  the  cause,  turn  out  that  there  has  been  that  degree 
of  fraudulent  understanding  between  Cooke  and  themselves  which  would 
invalidate  their  title  as  against  the  plaintiffs ;  but  these  affidavits  negative 

all  such  allegations  of  fraud,  so  far  as  concerns  them. 
[*335J  *It  appears  that  when  the  motion  was  made  before  the  Vice -Chan- 
cellor, it  was  argued  in  the  manner  in  which  one  would  naturally 
expect  it  would  be^  namely,  upon  the  case  made  by  the  bill  and  the  affidavits ; 
and,  according  to  the  representation  made  to  me  of  the  grotrad  upon  which 
his  honor  put  his  order^he  went  upon  this,  that  the  defendants  had  not  denied 
that  they  knew  of  the  plaintiffs'  equity.  If  they  knew  of  the  plaintiffs'  equi- 
ty, undoubtedly  they  could  not  avail  themselves  of  their  legal  title  to  the 
prejudice  of  that  equity.  But  it  seems  difficult  to  understand  how  a  denial 
could  be  expected  of  that  which  was  not  clearly  charged,  and  which,  in  fact, 
according  to  the  shape  and  form  in  which  the  plaintiffs  brought  on  their 
case,  did  not  constitute  part  of  their  case.[l]  They  put  their  case  much 
higher.  It  is  not,  "  You  are  not  entitled  to  your  legal  right  of  possession  be^ 
cause  you  had  notice  of  our  equity  ;"  but,  **  Your  legal  interest  is  altogether 
compounded  of  fraud ;  it  is  manufactured  for  the  purpose  of  depriving  us, 
the  plaintiffs,  of  our  equity,  and  consequently,  of  course,  you  cannot  hold  as 
against  us.''  In  that  view  of  ^the  case,  even  if  there  bad  not  been  the  addi- 
tional affidavit  with  which  I  have  now  been  furnished,  I  should  not  have 
thought  the  absence  of  such  an  affidavit  a  sufficient  ground  for  the  order 
which  has  been  pronounced. 

I  have  now,  however,  an  affidavit  to  supply  that  which  the  Yice-Chauce)- 
lor  thought  necessary  for  the  defendants'  case.  I  have  an  affidavit  (whether 
it  is  true  or  false  I  have  not  the  means  of  ascertaining,  but  I  am  bound  to 
give  credit  to  it,  there  being  nothing  against  which  it  is  to  be  balanced,)  in 
which  there  is  a  positive  denial  of  any  knowledge  or  notice  of  the  plaiu- 
tifis'  equity  at  the  time  when  the  legal  right  to  hold  possession  was 

[1]  Bat  Me  Gallatian  ▼.  Cunningham,  on  appeal,  8  Cow.  361 ;  affirming  e,  C.  Hopk.  48 ; 
Dtnmng  v.  Smith,  3  Johns.  Cb.  Rep.  345 ;  Woodruff  ?.  Cook,  S  Edw.  Ch.  Kep.  259. 
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^obtained  by  virtae  of  this  degU.    liooking,  theroforei  to  the  case    [^6] 
made  by  the  bill,  which  prays  that  the  elegUs  and  the  proceedings 
which  led  to  them  may  be  declared  frandulunt  and  Toid,  I  am  bonnd  to  say 
that,  as  the  evidence  now  stands,  that  case  is  not  so  made  out  as  to  justify  tbs 
court  in  interfering  with  the  defendants'  legal  title. 

In  the  argument,  however,  at  the  bar,  a  totally  different  turn  was  given,  or 
attenopted  to  be  given,  to  the  plaintiffs'  case.  It  was  attempted  to  be  said 
that,  independently  of.the  question  of  fraud,  the  plaintifis  bad,  by  law,  a  pre* 
ferable  title  to  the  defendants.  Now,  if  that  be  so,  it  is  quite  immaterial  to 
the  plaintiffs  whether  the  elegits  were  frairdnlent  or  not.  In  short,  it  would 
be  a  hopeless  piece  of  froud  to  manufacture  that  which,  when  manufactured| 
would  have  no  effect  against  the  plaintiflb'  equity.  It  is  clear,  therefore,  that 
that  18  not  the  ground  on  which  the  bill  was  filed.  It  is  quite  sufficient  for 
the  present  purpose  to  say,  that  that  is  not  the  case  made.  It  is  not  made 
upon  the  pleadings;  it  was  not  made  in  argument  before  the  Tice-Chancel* 
lor  and  is  suggested,  for  the  first  time,  when  it  comes  to  be  argued  before  me. 
I  therefore  abstain  from  going  further  into  that  question  than  to  say,  that  if 
the  bill  had  been  framed  with  that  view,  and  the  claim  of  the  plaintiffs  found* 
cd  on  that  supposed  equity,  I  should  have  required  a  great  deal  more  to 
satisfy  me  of  the  validity  of  that  equity  before  I  could  have  interposed  by 
interlocutory  order ;  because  I  find  these  defendants  in  possession  of  a  legal 
title,  although  not  to  all  intents  and  purposes  an  estate,  yet  a  right  and  in- 
terest in  the  land  which,  under  the  authority  of  an  act  of  parliament,  they 
had  a  right  to  hold,  the  elegU  being  the  creature  of  the  act  of  parli- 
ament ;  and  therefore  they  'have  a  parliamentary  title  to  hold  the  land  [*337] 
as  against  all  persons,  unless  an  equitable  case  can  be  made  out  toin- 
dnce  this  court  to  interfere. 

I  was  a  good  deal  struck,  at  the  time  it  was  quoted,  with  the  case  of  Cas- 
herd  V.  7%e  Aticrney  General^  decided  in  the  Exchequer,  by  a  high  au* 
tbority,  and,  evidently,  after  very  considerable  pains  taken  to  ascertain  the 
state  of  the  law  on  the  subject :  but  1  was  very  much  relieved  when  I  read 
that  case,  because  I  observe  the  Chief  Baron  puts  it  entirely  upon  this— that 
it  was  not  a  cotitest  between  a  legal  title  and  an  equitable  claim ;  but  that 
there  was  no  legal  title.  When  that  case,  therefore,  comes  to  be  examinedi 
it  is  not  only  no  authority  for  the  argument  of  the  plaintiffs,  but  it  seems 
that  if  there  had  been  a  legal  title,  against  which  the  claim  of  the  equitable 
mortgagee  was  contending,  that  legal  title  would  have  prevailed.(a) 

However,  I  do  not  enter  further  into  that  question  than  to  explain  what  I 
conceive  to  be  the  result  of  the  case  of  Citsherd  v.  The  Attorney  GeneraL 

(a)  It  mnit  be  obserred,  howefer,  that  in  Ctuherd  ▼.  The  Atiwney  General,  the  party  elalninf 
wider  the  extent  in  that  etm  waa  the  Ciowo,  againat  which  thia  coart  cannot,  generally  apeaking, 
enroree  a  trnat.    See  the  Lord  Chief  Baron'a  obaerrationa  on  thia  point,  6  Price,  4C3. 

On  the  general  qneation  of  priority,  aa  between  an  eqaitable  mortgagee  and  a  tenant  by  elegit 
onder  a  judgment  anbaeqnent  to  the  SKfttgage,  aee  Gilb.  Tor.  Rom.  p.  9S8 ;  Gilb.  Rep.  pp.  14, 15. 
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It  is  quite  safficient,  for  the  present  purpose,  that  the  piaintifls  havefiuled  ior 
making  out  the  case  on  which  they  ask  for  the  interference  of  the  court* 
And  i  am,  therefore,  of  opinion  the  Vice-Chancellor's  order  must  be  di»* 
eharged.(a)[l] 

(a)  Th«  ttat  1  &  9  Vict  c  110,  a.  13,  waa  not  ezpraatly  referred  to,  either  in  the  argneient  or 
In  the  jndfinent. 

[1]  The  opinion  of  Lord  Cottenbam  in  the  at>oye  case  haa  not  been  eonaiderrd  a  dectrion  in  fayof* 
bf  a  preference  of  the  legal)  oyer  the  eqaitable  title,    (ytoghlen,  M.  R.hi  Btunden  ▼.  Demrt^ 
Flan,  dt  Kel.  565.    In  Langtti  ▼.  Hbrtoir.  3  Hare»  561,  Wigran,  V.  C.  saya ;  «<  I  think  that  is 
Whitwertk  t.  Gavgaiiit  Lord  Cottenham  intended  only  that  which  hia  wordalitejaHyexpreaay  that 
be  woald  not  interfere  against  the  judgment  creditor  by  an  interlocotory  order,  unleai  he  was  weU 
satisfied  of  the  Talidity  of  the  equity  to   which  he  was  called  upon  to  give  summary  effect ;  and 
not  that  a  judgment  creditor,  who  has  not  cdntracted  with  specific  reference  to  the  preperty,  can 
dTerrsaoh  a  porcbaser  or  inoombcaneor  who  has  acquired  an  intereit  in  the  propeity  by  eonlrael 
Bpaeifically  binding  that  property.    The  question  in  all  such  cases,  I  cancaiTe*  most  b«»  who  haa 
the  better  right  in  equity  to  call  for  the  legal  estate,  or  the  legal  possesBion,  and  I  havo  alwaya 
understood  the  rule  to  be,  that  if  the  equitable  owner  or  incumbrancer  has  dene  enough  to  perfect 
his  equitable  title,  he  has  that  better  right.**    The  hearing  of  the  case  of  Whitwortk  t.  Oattgmm 
tame  on  in  March  and  April,  1844,  before  Viea^Chaocellor  Wigram,  who  daeided  tho  qoostioB  oC 
priority  in  favor  of  the  equitable  mortgagee.    3  Harot  416.    The  Viee-Chancellor  saya :  **  To  ox- 
plain  the  legal  effect  of  this  transaction  as  between  the  plaiotiffiB,  the  mortgagees,  and  Cooke  tho 
mortgagor,  I  shall  content  myself  with  quoting  the  words  of  the  Lord  Chaucellor  of  Ireland,  in 
MolUiton  ?.  Morton^  1  Dr.  dt  War.  195, '  If  a  man  has  power  to  charge  certain  lands,  and  agrees 
to  aharge  them,  tn  equity  he  has  actually  charged  them  ;  and  a  court  of  equity  will  oxeente  tho 
ehargo.'    No  one,  I  apprehend,  could  sariooaly  contend  that  tho  mamoraadam  iu  wtitang  ahara 
•at  forth  had  not  tho  effect  of  charging  the  property  aa  between  the  mortgageea  and  tho  mortga- 
gor.   It  created  aa  perfect  an  equitable  charge  as  intention  and  act  can  possibly  create. — ^Tho 
i|uestion  between  them  [the  mortgagees  and  judgment  creditors]  is,  which  of  the  two  b  in  equity 
to  be  preferred  to  tho  other?    In  considering  that  question  1  shall  here  repeat  what  I  hnTo  oo 
more  than  one  ocoasien  already  AaM  respecting  Lord  Cottonham's  judgment  whenthiB  eaao  wao 
before  him  upon  motion,  namely,  that  1  am  satiafied  he  did  not  intend  by  what  he  aaid,  finally 
to  decide  the  point  now  before  me.    However  strong  the  leaning  of  his  mind  may  have  been  in 
favor  of  the  judgment  creditor,  he  not  only  did  not  intend  to  decide,  but  intended  that  it  ahould  bo 
reserved.    And  I  therefore  consider  myself  not  only  at  liberty,  but  bound  to  decide  tho  caose  ac<* 
cording  to  ny  own  nnderatanding  of  the  law. '  Now,  if  the  question  bo  not  decided  by  that  jodg-* 
mont,  I  have  cerUinly  a  very  strong  opinion  upon.iu    The  more  I  consider  tho  case,  tho  mom 
satisfied  I  feel  that  I  sUted  the  general  principle  correctly  in  Langion  v.  Morton,  (1  Hare,  549,> 
where  I  said  that  a  creditor  might  under  his  judgment,  uke  in  execution  all  that  belonged  to  hia 
debtor,  and  nothing  more.'   He  stands  in  the  place  of  hi!  debtor.    He  only  takes  the  property  of 
his  debtor,  sn  bject  to  every  liability  nndor  which  tho  debtor  himself  heki  iL    l^lrst,  tako  the  caso 
of  an  ordinary  trust    It  woald  not  for  a  moment  be  coatend%d  that  this  court  woold  not  pcoteei 
the  interest  of  the  cestui  pu  tru9t  against  the  jadgment  creditor  of  the  trustee.    The  judgment 
of  Lord  Cottenham  in  Newlando  v.  Paynter,  (4  Myl.  Sl  Cr.  408,)  is  decisive  upon  that  point,  and 
the  other  cases  cited  at  the  bar  prove  the  same  thing.    Secondly,  take  the  case  of  a  purchaser  for 
Talue  before  conveyance.    Lodge  v.  LynUy,  (4  Sim.  70,)  is  an  aiitlibrity«  if  aathority  eoald  be 
tvanting,  to  ahow  that  tho  equitaWe  kitarest  of  such  a  party  will  be  pniarred  in  equity  to  the  clain 
of  the  jadgment  creditor  of  the  vendor.    Again,  take  the  case  of  an  equitable  charge  to  pay  debts^ 
or  legacies,  or  any  other  eqnitable  interest,  except  that  of  an  equitable 'mortgagee,  and  I  appie- 
l)end  the  right  of  the  equitable  incumbranoer  to  be  preferred  to  the  judgment  creditor  of  the  debtor^ 
in  whom  the  legal  estate  in  the  property  charged  might  be,  will  bpt  as  indeed  it  proporiy  was,  ad-. 
mitted.    And  if  such  equitable  interests  are  thns  protected,  upon  what  principle  is  the  equitable 
mortgagee  to  be  excluded  from  the  like  protection  ?    Unleai  I  misnudentand  the  report  of  th^  case. 
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*In  consequeuce  of  this  judgoient,  the  plaintiffs  amended  the  bill,    [*33Sf 
and  inserted  a  prayer  for  alteraative  relief,  indepeudeatly  of  fraud  or 
collasion  ;  and,  having  done  so,  they  renewed  the  motion  for  a  receiver  be* 
fore  the  Lord  ChanceUor. 

No  argument,  however,  took  place,  the  defendants,  upon  the  opening  of  the 
case,  consenting  to  the  appointment  of  a  receiver. 


In  the  Matter  of  John  Bridge,  a  Person  found  to  be  of  unsound  Itfind* 

1841:  July  19;  Ang.  IK 

Leav«i  to  traTene  an  inqaiaition  of  lunacy,  if  applied  for  by  the  party  himielf,  who  baa  been  foaad 

a  lanatic,  is  matter  of  right 
Bot,  9mbUy  The  allowance  of  a  sam  of  money  out  of  the  eetate  of  the  party  to  found  lunatic,  to- 

warda  defcaybif  Um  expense  of  the  traTene,  is  subjedt  to  the  Lord  ChaneeUer's  diwretion. 

A  COMMISSION,  in  the  nature  of  a  writ  de  lunatieo  inquirendo^  having  is- 
etied  to  inquire  of  the  lunacy  of  John  Bridge,  an  inquisition  was  taken  in  the 
month  of  June,  1841,  by  which  it  was  found  that  he  was  a  person  of  un- 
sound mind,  so  that  he  was  not  sufficient  for  the  government,  dsc.  Three 
of  the  jurymen,  however,  dissented  from  the  verdict. 

After  the  return  of  the  inquisition,  the  usual  order  was  obtained  for  a  re- 


of  WmiamM  t.  Crqddock,  (4  Sim*  316,)  the  ooaosel,  as  well  as  the  court,  were  of  opinion,  that  an 
interest  by  way  of  equitable  mortfi^ge  was  entitled  in  this  eonrt  to  the  same  protection  against 
jodgments  as  other  equitable  claimants. — Iti  whet  respect  is  the  interest  of  the  equitable  mortgagee 
fmperfeetT  As  between  the  mortgagor  and  mortgagee  it  is  absolute  and  complete.  In  what  re* 
spect  is  it  imperfect  as  between  the  mortgagee  and  those  who  claim  under  the  mortgagee,  as  his' 
crediton  by  jadgment  7  The  interest  of  the  equitable  mortgagee  is  liable  to  be  defeated  by  a 
fraudulent  dealing  with  the  legal  estate,  «nd  ia  that  respect,  no  doubt,  it  is  imperfect.  But  that  is 
an  infirmity  to  which  all  equitable  interests  are  subject ;  and  if  other  equitable  interests  are  to  bo 
protected  against  judgments  obtained  against  the  trustee,  or  other  party  in  whom  the  legal  estate 
may  be,  why  is  the  interest  of  the  equitable  mortgasee  to  be  unprotected?  The  debt  was  no  morv 
contracted  upon  the  view  of  the  land  (if  thai  were  materia],  which  I  think  it  is  not)  in  the  one 
case  than  in  the  other. — ^The  most  plausible  way  of  stating  ttie  ease  in  favor  of  the  judgment 
creditor  is  by  supposing  his  right  to  be  founded  in  contract,  and  not  to  be  the  result  of  a  proceed- 
ing ininvitum ;  and  this  no  doubt  may  be  the  truth  of  the  case,  when  the  judgment  is  voluntarily 
confessed.  But  admitting  that  view  to  be  correct,  how  does  it  alter  the  case  ?  The  question  re* 
mains— what  was  the  contract  7  It  was  a  general  contract  for  a  judgment,  and  the  fhiits  of  a 
judgment;  and  the  original  question,  therefore, — what  right  does  a  judgment  confiBr7*-<nmaina 
wholly  untouched  by  the  concession.  If  a  party  contracts  specifically  for  a  given  property,  pays 
the  purchase  money,  and  obtains  the  legal  title,  without  notice  up  to  the  time  of  obtaining  the  cou- 
Teyance,  as  well  as  of  paying  his  money,  that  may  give  him  a  right  to  be  preferred  to  an  equitable 
daim  which  is  prior  in  point  of  time.  But  there  is  no  principle  upon  which  a  court  of  justice  can 
]f&  required  to  imply  that  a  general  conCraet  to  give  a  judgment  is  a  contract  to  give  thai  which 
does  not  belong  to  the  debtor.  If  the  trustee  were  to  confess  a  judgment,  am  I  to  imply  that  it 
amounts  to  a  specific  contract  to  give  the  creditor  an  interest  in  that  which  belongs  to  the  eettvi 
qie  iriut  T  That  appears  to  me  to  be  the  true  distinction.  In  one  case  the  party  contracts  for  a 
specific  thing,-— in  the  other  ho  merely  taken  a  judgment,  that  gives  him  nothing  more  than  a  right 
to  that  whicbbelongn  to  his  debtor."    Ibid*  494«  el  te^. 
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ference  to  the  master  to  appoint  committees ;  aud  a  sum  of  13001.,  which 
was  in  the  bauds  of  a  Mr.  Asals,  with  whom  the  lunatic  had  lodged,  and 
which  constituted  nearly  the  whole  of  his  property,  except  a  pension  of  160L 
per  annum,  to  which  he  was  entitled  for  his  life,  from  the  board  of  costoms, 
was  brought  into  court. 

Pending  the  proceedings  under  that  reference,  a  petition  was  pre- 
[*339J    sented,  in  the  name  of  the  lunatic,  praying  *that  he  might  be  at  lib- 
erty to  traverse  the  inquisition,  and  that  all  further  proceedings  un- 
der the  commission  might,  in  the  mean  time,  be  stayed. 

The  petition  being  opposed  by  the  nephew  of  the  lunatic,  who  had  sued 
out  the  commission,  affidavits  were  tiled,  on  the  one  side  and  on  the  other, 
embodying  the  evidence  taken  before  the  inquisition,  from  which  it  appeared 
that  the  lunatic  had,  for  some  time,  labored  under  variods  delusions  respect- 
ing a  supposed  sum  of  200,000/.,  which  be  imagined  had  been  left  to  him  by 
a  person  named  Long,  and  to  be  then  standing  in  his  own  name  in  the  Bank 
of  England,  where  lie  conceived  that  some  of  the  cashiers  were  in  a  conspi- 
racy to  defraud  him  of  it  It  further  appeared,  from  the  sameevidence,  that, 
inconsequence  of  his  repeated  applications  at  the  bank  for  the  money,  and 
his  violent  behavior  to  some  of  the  officers  when  he  was  informed  that  there 
was  no  such  sum  belonging  to  him  orders  had  been  given  to  refuse  him  ad- 
mittance ;  and  that,  having  accordingly  been  on  the  next  occasion,  stopped 
at  the  door  of  the  bank,  he  had  committed  a  violent  assault  with  a  sword- 
stick,  upon  the  porter  for  which  he  was  taken  into  custody.  It  appeared, 
however,  that  upon  all  other  subjects  he  was  rational  and  inoffensive ;  and 
that  notwithstanding  his  delusions  respecting  the  sum  of  money,  his  expen- 
diture was  economical,  aud  adapted  to  the  means  which  he  really  possessed. 

It  further  appeared,  from  the  affidavits,  that  upon  his  being  taken  into  cus- 
tody and  threatened  with  an  indictment  for  his  assault  at  the  bank,  he  had 
been  released  on  the  ground  of  insanity,  through  the  interposition  of  Mr. 
Asals^  who  undertook  to  place  him  iu  a  lunatic  asylum,  and  to  pay  a  sum  of 
2U0/.  to  the  bank  in  case  he  should  be  liberated  and  should  thereaf- 
[*340]  ter  commit  any  breach  *of  the  peace  towards  any  of  their  officers. 
It  appeared  that,  in  pursuance  of  that  undertaking,  Mr.  Asals  had 
placed  him  in  an  asylum  near  London,  where  he  had  remained  nine  weeks ; 
but  that,  in  consequence  of  the  irritation  occasioned  by  his  confinement,  he 
hod,  by  the  advice  of  his  medical  attendant  and  with  the  consent  of  the  offi- 
cers of  the  liank,  been  removed,  about  the  time  of  taking  the  inquisition,  to 
the  house  of  a  relation  of  Mr.  Asals  at  Bethnol  Green,  where  he  had  ever 
since  resided,  under  the  care  of  a  keeper.  It  further  appeared  that,  shortly 
after  he  had  been  placed  in  the  asylum,  Luke  Bridge  the  younger,  his  nephew, 
who  afterwards  sued  out  the  commission,  had  applied  to  Mr.  Asals,  and  de- 
manded to  have  the  custody  of  the  lunatic's  person  and  property  delivered  to 
him ;  but  that  Mr.  Asuls  refused  to  comply  with  that  demand,  alleging  his 
liability  to  the  bank  for  the  custody  of  the  lunatic's  person,  and  his  responsi- 
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bility  to  the  lunatic  himself,  in  the  event  of  his  recovering,  for  the  safe  keep* 
ing  of  his  property.  It  also  appeared  that  Mr.  Asals  had  taken  an  active 
part  in  opposing  the  commission,  and  the  proceedings  under  it,  on  behalf  of 
John  Bridge:  but  it  was  distinctly  stated,  in  the  affidavits,  that  the  present 
application  was  made  at  the  spontaneous  desire  of  John  Bridge^  and  in  pur* 
suauce  of  hi^  own  personal  instructions  to  bis  solicitor;  and  that  Mr.  Asals 
had  taken  no  part  in  it,  either  directly  or  indirectly.    ^ 

The  petition  now  came  on  to  be  heard. 

Mr.  Rogers  and  Mr.  Kyle^  in  support  of  the  petition,  argued  that  the  tra- 
verse was  matter  of  right,  under  the  stat.  2  &;  3  Ed.  6,  c.  8,  s.  6 ;  Ex  parte 
FerneJI^a)  Ex parteWard ;{b)  and  that  the  subsequent  stat.of  6  G. 
4,  c.  63,  *had  not  affected  that  right,  otherwise  than  by  prescribing  [*341] 
a  certain  time  within  which  the  petition  for  leave  to  traverse  should 
be  presented,  and  by  empoweruig  the  Lord  Chancellor,  in  lUnacy,  to  limit 
the  time  withiu  which  the  traverse  was  to  be  tried. 

Mr.  Wakefield  and  Mr.  Romilly^  contra^  contended,  that  the  traverse  of 
an  inquisition  was  a  matter  for  the  Lord  Chancellor's  discretion ;  and  that 
in  the  present  case,  the  unsoundness  of  mind  of  the  party  was  so  fully  estab- 
lished by  the  evidence,  that  leave  to  traverse  ought  not  to  be  granted.  In 
support  of  that  proposition,  they  argued  that  the  right  supposed  to  be  given 
by  the  stat.  of  Ed.  6,  was  conditional,  only,  and  not  absolute,  the  language  of 
the  statute  being,  <'  if  any  person  should  be  untruly  found  lunatic,"  and  that 
the  question  whether  the  finding  were  untrue  or  not,  or,  at  least,  whether 
there  were  sufficient  grounds  for  disputing  it,  was  a  matter  for  the  Lord 
Chancellor's  discretion,  upon  application  being  made  to  him  for  leave  to  tra* 
verse  the  inquisition.  That  was  evidently  the  view  taken  of  it  by  Lord 
Hardwicke  in  Ex  parte  Roberts j{c)  and  Ex  parte  Bartisley  ;(c{)  and  by  Lord 
Thurlow  in  Ex  parte  Pustjlfi)  and  the  practice  of  applying  for  leave  was 
itselfconfirmatory  of  that  doctrine,  for  if  the  traverse  were  matter  of  right, 
where  was  the  necessity  of  coming  to  the  Lord  Chancellor  for  leave  ?  If  the 
Lord  Chancellor  had  no  discretion  upon  such  applications,  it  would  be  easy 
for  artful  and  designing  persons  to  make  a  lunatic  say  he  was  dissatisfied 
with  the  verdict,  and  induce  him  to  waste  his  property  in  contesting  a  fact 
about  which  no  reasonable  doubt  could  be  entertaitied.  In  the  pre* 
sent  case,  the  family  of  the  party  were  ^unanimous  in  favor  of  suing  [*342] 
out  the  commission ;  and  all  the  opposition  to  it  had  proceeded  from 
a  stranger,  at  whose  instigatiou  there  was  great  reason  for  believing  that  the 
I^esent  proceedings  had  been  taken. 

They  also  cited  the  case  of  Saumarez,(  j")  from  an  entry  in  the  lunacy  office^ 

.  (a)  5  Yea.  839.  (&)  Vm.  579.  (c)  3  Atk.  b,  sad  308. 

{ii  lb.  184.  (0  1  Cox.  418 

{g)  The  eotiy  of  tlmt  cim  is  ti  rollowi:-^ 

1833 :  Exforit  >9«v«Mr«c.^-P6litioii  of  tho  lanatie  ud  bii  wife,  for  leave  to  mipenede  the 
eommimoB  upon  the  petitioner  beiiip  examined,  or  for  a  travdne :  dieiniiMd^— B.  44,  No.  63. 
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IQ  which  an  application  for  leave  to  traverse  an  inquisitkm  appeared  to  have 
been  refused  by  Lord  Eidon. 

Mr.  Rogers^  in  reply,  submitted  that  even  if  the  Lord  Chancellor  bad  a 
discretion  in  the  matter,  the  circamstance  of  three  of  the  jurymen  having 
dissented  from  the  verdict,  was  itself  sufficient  ground  for  further  inquiry. 
;   On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said : — ^I  have  certainly  often  heard  Lord  Eldoa 
express  an  opinion  that  a  traverse  was  matter  of  right,  thongh  it  is  difficult 
to  reconcile  that  opinion  with  the  previous  authorities,  and  the  practice  which 
has  prevailed  from  the  earliest  times  of  coming,  in  form  at  least,  to  ask  for 
leave. 

If  leave  is  given,  it  is  the  leave  of  the  Chancellor ;  and  then,  if  the  traverse 

turn  out  uosuecessful,  it  would  be  difficult  to  make  the  party  applying  pay 

the  costs  of  the  traverse  personally:  they  would  come  out  of  the 

[*343]    ^estate ;  but  if  he  traverses  as  matter  of  right,  he  would  do  it  at  his 

own  risk  as  to  costs. 

In  this  ease,  if  the  evidence  turns  out  as  it  is  now  represented,  I  should  be 
very  unwilling  to  adopt  any  course  which  would  have  the  effect  of  throwing 
on  the  estate  the  expense  of  a  traverse.  There  is  no  doubt,  upon  the  evidence 
which  I  have  now  heard^  that  the  party  is  a  fit  subject  for  a  commission  of 
lunacy. 

Mr.  Rogers  then  suggested,  as  a  sort  of  middle  course,  that  the  same  order 
should  be  made  which  was  made  in  Shenoood?s  case,{a)  where,  he  said,  Lord 
Eldon,  under  similar  circumstances,  directed  an  inquiry  with  reference  to  the 
support  and  residence  of  a  lady  who  had  been  found  lunatic,  without  appoint- 
ing a  committee.  If  such  a  course,  he  said,  were  adopted  in  the  present  case, 
and  liberty  given  to  Mr.  Asals  to  attend  the  master  upon  the  reference  on  be- 
half  of  the  lunatic,  the  present  application  would  not  be  persisted  in. 

Mr.  Wakefidd  said  that  he  bad  no  objection  to  such  reference,  or  to  Mr. 
Asals  attending  the  master  upon  it,  provided  he  did  so  at  his  own  expense. 

The  Lord  Chancellor  : — If  the  inquisition  is  to  stand,  I  cannot,  after 
what  I  have  heard,  stop  short  of  appointing  a  ^committee ;  but  if  the  Crieods 
aek  for  a  reference  to  consider  of  a  scheme  for  the  support,  residence,  and  care 
of  the  lunatic,  it  is  an  application  which  I  cannot  refuse.  If  Mr.  Asals  choose* 
to  attend  the  reference,  he  may ;  and  should  he  make  any  suggestion 
[*344]  to  the  master  which  shall  be  for  *the  benefit  of  the  lunatic,  it  will  be- 
very  proper  that  he  should  be  paid  his  expenses ;  if  he  does  not,  he 
will  have  to  bear  his  own  costs  of  his  attendance.  All  the  object  that  I  have^ 
fiid  all  that  the  parties  ought  to  have,  is  that  every  thing  should  be  suggest* 
ed  which  is  likely  to  contribute  to  the  comfort  and  benefit  of  this  unhappy 
person.  If,  therefore,  the  inquisition  is  to  stand,  the  order  for  the  appoint- 
ment of  a  committee  may  be  accompanied  by  a  special  order  for  the  master  to 

(a)  19  Ves.  280.    See  p.  S90. 
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approve  a  scheme  for  the  residence  and  support  pf  the  lunatic,  Mr.  Asab  to 
be  at  liberty  to  go  in  before  the  roa$tec  on  the  consideration  of  the  scheme,: 
and  the  costs  before  the  master  to  be  reserved.  At  present,  however,  I  make 
no  order-  Let  the  petition  stand  over  for  the  parties  to  consider  what  coursa 
they  will  adopt. 


It  having  been  subsequently  intimated  to  the  Lord  Chancellor  that  the  pe- 
titioner persisted  in  his.  desire  to  traverse  the  inquisition,  his  lordship  desired 
lo  see  the  petitioner,  and,  after  having  had  a  personal  interview  with  him,, 
now  delivered  his  judgment  as  follows. 

Aug.  1L«-Th£  Lord  Chakcellor  :%-This  is  a  very  distressing  case. 
In  the  interview  I  had  with  this  unfortunate  gentleman,  nothing  could  bes 
more  manifest  than  his  delusions  upon  one  subject,  while,  on  the  other  hand, 
nothing  could  be  more  rational  than  his  conversation  upon  all  other  subjects' 
which  1  touched  upon.    And  though  there  is  evidence  of  his  having  occa- 
sionally committed  acts  of  violence,  he  betrayed  no  symptoms  of  it  on  that 
occasion,  either  in  his  manner  or  expressions.    Upon  the  inquisition,  the 
great  majority  of  the  jury  found  that  he  was  of  unsound  mind ;  and,  looking 
at  the  evidence,  I  cannot  but  be  surprised  that  any  of  the  jury  should 
haye  differed  from  that  opinion  :  because  *the  existence  of  delusion    [*345], 
is  clearly  proved,  and  upon  the  question,  whether  a  person  having 
those  delusions  is  of  unsound  mind  or  not,  no  doubt  whatever  can  be  enter-*^ 
tained.    This  individual,  however,  who  is  perfectly  competent  to  have  a  vo- 
lition of  his  own,  and  to  consider  what  is  most  for  bis  interest  in  matters  nn« 
connected  with  the  particular  delusions  under  which  he  labors,  has  applied|. 
io  the  usual  way,  to  traverse  the  inquisition.    He  has  stated  to  me  all  the  in«^ 
conveniences  which  he  apprehends  from  the  prosecution  of  the  commission, 
and  says  that,  principally  owing  to  the  dissent  of  the  three  jurymen,  he  has 
hopes  that,  on  another  trial,  the  majority  of  the  jury  may  be  in  favor  of  his 
sanity;  and  he  is  deliberately  anxious  to  have  the  question  investigated- 
again.[l] 

r 

[1]  Am  to  the  T«Iae  of  a  penonal  ezaminatjoo  by  the  judge,  of  the  alleged  lnoalic»  Mr,  Chaa*. 
cellor  Kent,  in  a  case  in  which  the  lunatic  applied  to  superaede  the  commiaMon*  obeenred :  "  It  ia 
difficult  to  determine  when  the  mind  is  reatored,  and  the  force  of  the  testimony  must  depend  on* 
the  eircttuwiance,  whether  the  p^rty  haabeen  led  to  those  topics  upon  which  hia  mind  waa  atTect''' 
ed«    The  diaeaee  ia  often  very  inaidlofia.    I  have  frequently  been  visited  by  lanatics  against  whom 
an  Inqaisition  baa  been  rstomed,  and  a  comaoittee  appointed.    Their  object  waa  alwaya  to  com* 
plain  of  the  proceeding  or  of  the  committee  ;  and  I  have  rarely  been  able,  on  each  occaaiona,  to 
detect  the  mental  infirmity.    Lord  EMon  haa  observed,  that  he  once,  aa  oounael,  succeeded  in  get« 
ting  Lord  Tburlow  to  sopenede  a  oommiasion,  and  waa  satisfied  from  many  conferences  with  th» 
^rty»  that  be  waa  perfectly  rational.    Bot  when  be  obtained  Uie  order  of  avpersedeoa,  and  the 
party  came  to  thank  him  for  his  services,  be  discovered  the  disorder  in  five  minates,  and  regretted 
all  he  bad  done."    In  the  Matter  ef  Honke^  3  Johns.  Cb.  Rpp»  567.     It  aeema,  that  upon  an  ap*. 
plication  to  anpenede  a  commiaaion,  there  moatt  in  general,  bo  an  actual  appearance  of  tbo  party 
for  the  purpose  of  personal  examination  by  the  Chancellor,  or  a  person  aetiog  nnder  bis  authority, 
unless  dispensed  with,  under  peculiar  circumstances.    In  the  Matter  of  Dyee  Sembre^  1  FhiiUpSi 
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Upon  this  application,  the  difficulty  I  feel  arises  from  the  state  of  the  aa- 
tborities  on  the  subject  of  traversing  an  inquisition,  independently  of  an- 
thority,  it  does  seem  to  me  a  very  wholesome  provision  of  the  law  that 
in  a  proceeding  by  which  a  man  may  be  deprived  of  his  liberty,  and  the 
control  over  his  property,  every  means  should  be  aflforded  to  him  of  having 
the  fact  which  is  the  foundation  of  the  proceeding  ascertained  beyond  all 
doubt  and  controversy.  And  for  that  purpose  a  traverse  was  given.  Now, 
it  must  be  remembered,  that,  at  the  time  that  right  of  traverse  was  given,  the 
practice  of  the  Crown  was  to  seisse  the  property  of  lunatics  to  its  own  use ; 
and,  looking  at  the  purposes  to  which  these  inquisitions  were  at  that  period 
firequently  made  subservient,  it  is  reasonable  to  suppose  that  the  object  of 
the  legislature  in  the  vari  mis  8tatntes(a)  which  were  passed  in  early  times 

was  to  protect  the  subject  against  itnproper  inquisitions  found  at  the 
[*346]    instance  of  *the  Grown ;  and,  assuming  that  to  have  been  the  object 

of  the  right  of  traverse,  it  would  be  strange  if  that  right  was  to  be 
exercised  only  at  the  discretion  of  a  servant  of  the  Crown.  It  is  true  that 
this  necessity  for  the  right  of  traverse  is  now  diminished,  because,  though 
the  porty  is  still  deprived  of  the  control  over  his  property,  the  use  and  enjoy 
ment  of  it  is  left  to  him.  But  the  taw  upon  the  right  of  imv^rse  has  under* 
gone  no  change  since  that  alteratioil  took  place ;  it  still  depends  upon  the 
early  statutes  which  originally  gave  that  right ;  and  though  some  expressions 
are  to  be  found  in  those  statutes  which  seem  to  point  to  a  discretion  in  the 
Chancellor,  yet  all  these  statutes  updn  the  subject  proceed  upon  the  ground 
of  the  necessity  of  affording  some  protection  to  the  subject.  If,  indeed,  any 
distinct  authorities  were  to  be  found,  putting  a  construction  upon  these  enact- 
ments and  upon  the  right  which  they  were  intended  to  give,  any  inference 
that  one  might  be  disposed  to  draw,  as  to  their  object  and  effect,  from  the 
circumstances  of  the  titnes  in  which  they  were  passed,  must  have  yielded  to 
the  weight  of  tliose  authorities ;  but  it  is  hardly  possible  to  state  a  case  in 
which  the  authorities  are  more  equally  balanced.  I  find  Lord  Hardwicke 
and  Lord  Thurlow  stating  distinctly,  that,  in  their  opinion,  it  is  discretionary 
in  the  Chancellor ;  and  I  find  Lord  Rosslyn  and  Lord  Eldon  holding  an 
equally  decided  opinion  the  other  way.  In  the  case  of  Ex  parte  Roberts^ffi) 
and  in  Barnslej/^s  cas€,{c)  Lord  Hardwicke  states  his  opinion  that  it  is  dia- 
Qretionary.  In  the  Matter  of  Fust,{d)  Lord  Thurlow  expressed  a  similar 
opinion,  founding  his  opinion  on  the  cases  which  had  been  decided  by 
Lord  Hardwicke.     In  Fern^$  case^{e)  Lord  Rosslyn  says  it  is  of  right. 

436.  Oa  the  execution  of  the  commiHioii,  the  domminioaeri  and  the  jory  hare  a  right  to  impeet 
and  ezamine  the  Ittaatie.  B*  parte  Somiheoit,  Awh.  109,  cited  1  Johfti.  Ch.  Rep;  108.  And  it 
{■  the  privilege  of  the  party  against  whom  a  couimi— ion  of  liraaey  is  iaraed,  to  be  pment  at,  and 
to  have  notice  of  iti  exeention ;  nalcM  otberwiae  directed  by  the  conrt  nnder  pecnliar  diemn* 
atanoeOf  aa  in  eaaea  of  forioae  madaeaii  In  ike  MmtUr  ef  Ttaey,  I  Paige,  580. 
<«)  See36£d.3,e,ld;  8  Hen.  6,  e.  16;  l8Hen.  6,  e.6;  3db3Ed.  6,e.  8,a€L 

.  (h)  3  Alkyno,  5,  aad  308.  («)  Ik  184.  {d)  I  Cos,  418L 

.  <«)  5  Vea.  83a. 
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*And  in  WardCa  casejifi)  the  application  being  on  behalf  of  a  stran-  [*347J 
ger,  Lord  Bldon  refused  it ;  but  he  stated,  that  if  it  had  been  on  be- 
half of  the  person  found  a  lunatic,  it  would  have  been  a  matter  of  right,  that 
is,  he  would  not  have  been  at  liberty  to  refuse  it :  and  he  expressed  the  same 
opinion  in  SherwooWs  caseJJ))  where  he  again  says  that  the  traverse  is  a 
matter  of  right. 

Now,  if  I  had  not  a  strong  disposition  in  favor  of  the  right — it  being,  I 
conceive,  essential  to  the  protection  of  every  individual  that  he  should  have 
the  power,  by  a  proceeding  of  his  own,  to  challenge  the  decision  of  a  jury 
summoned  adversely  against  him,  which  takes  from  him  his  personal  liberty 
and  the  enjoyment  of  hts  property — I  think  I  am  bound,  on  a  question  of  so 
much  doubt*  to  adhere  to  the  last  decisions,  where  I  find  they  stand  on  the 
authority  of  two  such  men  as  Lord  Rosslyn  and  Lord  Eldon,  who  had  the 
former  decisions  under  their  consideration,  and  must  be  supposed  to  have 
had  regard,  in  forming  their  opinion,  to  the  contrary  opinion  which  had  been 
entertained  by  the  two  preceding  chancellors.[2] 

In  the  present  case,  after  what  I  have  seen  of  this  individual,  I  cannot  en- 
tertain any  expectation  that  any  other  jury  will  come  to  a  different  conclu- 
sion. The  gentleman  himself  has  very  small  means  of  subsistence ;  suffi- 
cient, indeed,  to  support  him  in  a  considerable  degree  of  comfort  at  present ; 
but  totally  inadequate  to  meet  the  expense  of  an  adverse  litigation.  Those, 
therefore,  who  have  his  interest  at  heart  would,  in  my  opinion,  be  acting  the 
part  of  friends  to  him  if  they  would  endeavor  to  prevent  this  useless  expendi- 
ture of  money :  but  when  the  individual  tells  me  that  he  is  desirous 
of  'traversing,  and  when  he  is  perfectly  competent  to  exercise  an  act  [*348] 
of  volition  upon  that  subject,  I  cannot  feel  that  1  am  justified  in  say- 
ing that  the  finding  of  one  jury  shall  be  conclusive  and  that  he  shall  be  de- 
prived of  that  right  which,  in  my  opinion,  upon  the  statutes,  and  the  autho- 
rity of  Lord  Eldon  and  Lord  Rosslyn,  he  is  entitled  to. 

I  am,  therefore,  of  opinion,  that  if  the  application  is  persevered  in,  1  cannot 
refuse  him  the  right  of  traverse. 

Mr.  Wakefield  then  asked  that  the  proceedings  under  the  commission 
might  go  on,  pending  the  traverse,(c)  observing  that  if  some  member  of  the 

(a)  6  Vei.  579.  (i;  19  Ves.  280.  (c)  See  6  G.  4,  c  53,  i.  4. 

[3]  In  New  York,  under  the  statntes  of  the  state,  it  reets  in  the  diecretion  of  the  Court  of  Chan- 
eery  to  permit  the  alleged  lunatic  tn  traverse  the  inquisition  or  not ;  but  it  may  in  its  discretion  di- 
rect such  proceeding  to  be  had,  and  in  such  manner  as  may  be  most  oaeful  and  expedient,  so  as 
beet  to  inform  its  conscience,  and  afford  the  safest  conclusion  as  to  the  existence  of  the  fact  of  lu- 
nacy. The  lunatic  may  be  brought  into  court,  after  the  inqauition  is  returned,  and  an  inquiry  to 
be  made  by  inspection,  or  an  issue  may  be  awarded  to  ascertain  by  a  yerdict  at  law,  the  existence 
or  continuance  of  the  lunacy.  And  where  an  issue  is  awarded,  the  most  usual  and  proper  coune 
is,  to  ha?e  it  made  up  and  prepared  for  trial,  under  the  direction  of  the  court,  instead  of  deliver- 
ing over  the  record  and  traverse,  after  the  Attorney  GenerqJ  has  joined  issue  thereon,  to  the 
court  of  law,  as  practised  in  England.  In  the  Matter  of  Wendell^  1  Johns.  Ch.  Rep.  600 ;  /• 
the  Matter  of  M* Clean,  6  Johns.  Ch.  Rep.  440 ;  In  the  Matter  of  Tracy,  I  Paige,  580. 
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lunatic's  family — his  brother  Mr.  Luke  Bridge  senior,  or  one  of  his  nephews, 
who  were  farmers,  residing  in  Derbyshire — were  appointed  committee,  he 
might  go  and  reside  with  them  in  the  country,  and  the  expense  of  a  keeper, 
whose  attendance  npon  him,  so  long  as  he  continued  to  reside  in  the  neigh* 
borhood  of  London,  was  indispensable  in  order  to  prevent  his  returning  to 
the  bank,  and  which  was  more  than  his  income  would  afford,  would  be 
saved. 

Mr.  Rogers^  on  the  other  hand,  renewed  his  former  suggestion  as  to  the 
order  made  in  Sherwood's  ca^«,(ft)  saying  that  his  client  had  a  great  repng-* 
nance  to  going  to  reside  with  his  relations  in  the  country. 

Thb  Lord  Chancellor  : — That  order  was  made  under  a  different  ju- 
risdiction. As  I  am  acting  only  in  lunacy,  if  I  interfere  at  all,  I  must 
[*349]  treat  the  party  as  a  lunatic ;  and  if  he  persists  in  'residing  in  Lon- 
don,  I  can  only  take  one  course,  nnd  that  is,  to  appoint  a  commit- 
tee ;  for  when  I  am  told  that,  as  part  of  his  insanity,  he  has  actually  attempt* 
ed  the  life  of  a  person  at  the  bank,  I  should  be  incurring  a  very  serious  re^ 
sponsibility  if  I  were  to  allow  him  to  go  at  large,  where  he  would  have  an 
opportunity  of  returning  to  the  bank.  If,  however,  he  is  incommoded  by  the 
constraint  and  expense  of  having  a  keeper  over  him  pending  the  traverse, 
and,  ill  order  to  avoid  that,  would  consent  to  go  and  reside  where  Mr.  Wake- 
field suggests,  and  where  he  would  be  perfectly  safe,  I  would  not  make  an 
order  for  the  proceedings  to  go  on  in  the  meantime.  If  he  refuses  to  comply 
with  this  suggestion — and  he  is  perfectly  competent  to  understand  it — ^I  can 
only  tuke  one  course :  I  must  treat  him  as  a  lunatic,  taking  every  care  of 
him  that  a  lunatic  is  entitled  to,  according  to  his  circumstances,  until,  by 
succeeding  in  his  traverse,  he  shbws  me  that  he  is  not  a  lunatic. 

Mr.  Rogers  then  said,  that,  from  his  personal  communications  with  his 
client,  he  had  reason  to  believe  that  he  would  not  accede  to  that  proposal, 
and,  npon  that  supposition,  asked  that  a  competent  sum  might  be  allowed 
out  of  the  fund  in  conrt  to  defray  the  expense  of  the  traverse.  Such  an  al- 
lowance, he  said,  was  always  made  when  the  application  to  traverse  came 
from  the  lunatic  himself:  and  he  mentioned  the  case  of  Sir  Gregory  Page 

Turner,(&)  in  which  such  an  allowance  had  been  made. 
[•350]  *The  Lord  Chancellor: — Before  I  make  any  order  of  that 
kind,  1  should  like  to  have  the  answer  of  Mr.  Bridge,  whether  be  in- 
tends to  go  on  with  the  traverse  at  all.  It  is  by  no  means  to  be  assumed 
that  1  am  to  advance  money  for  a  purpose  which  I  am  quite  sure  will  tend  to 
the  injury  of  the  individual. 

(a)  19  Ves  280.    See  p.  290. 

(6)  Tlie  entry  iu  the  lunacy  office,  of  the  order  here  referred  to,  wm  u  followt: — 
**  27th  Jane,  1826.— £ar  parte  Sir  Gregory  Page  rifmer.— Order  for  the  committeM  of  the  ee« 
tale,  to  pay  solicitor  of  lanatie  f  OOi.  on  account  of  the  ezpeneea  of  the  travene ;  for  committ^ii  tm 
be  at  liberty  to  oppose  the  oaid  tra? ene,  and  for  the  lunatic  to  appear  oa  the  trial" 


OASES  IN  CHANCERY.  350 


1841.-10  re  Bridge. 


Mr.  Rogers  said,  unless  the  usual  order  was  madey  it  would  deprive  his 
client  of  the  means  of  traversing. 

Thb  Lord  Chancellor: — ff  he  has  any  probability  of  succeeding,  be 
will  find  no  difficulty  in  obtaining  the  means  of  traversing.  I  do  not  refuse 
the  allowance  :  but  this  is  not  a  case  in  which  I  should  encourage  the  pro* 
ceading,  and  I  therefore  make  no  order  at  present.[3] 

The  petitioner  ultimately  consented  to  go  and  reside  with  his  relatives  at 
Pilsley  in  Derbyshire ;  and,  upon  that  consent  being  commuuicated  to  the 
Lord  Chancellor,  his  lordship  made  the  following  order : — 

"  I  do  think  fit  and  hereby  order,  that  the  said  John  Bridge  be  at  liberty  to 
traverse  the  said  inquisition,  if  he  shall  be  advised  and  think  fit  so  to  do,  and, 
in  such  case,  that  he  do  proceed  to  the  trial  of  such  traverse  within  six  months 
from  the  date  of  this  order ;  but  the  said  Luke  Bridge  hereby  consents  that 
in  case  the  said  John  Bridge  shall  not  proceed  to  a  trial  of  the  traverse  within 
the  period  so  limited,  the  delay  shall  not  prejudice  the  said  John  Bridge  in 

[3]  The  right  of  the  supposed  lunatic,  or  those  actingr  on  his  hehalf,  to  have  "  the  pecuniary 
means  of  resistingr  the  eomnnission."  is  recognized  by  Lord  Lyodhorat,  In  re  HelmeM,  4  Russ.  183, 
187, — "  but,  at  the  same  time,  his  property  must  be  preterTed  from  alt  improper  interference."— 
In  a  much  more  recent  case,  (August,  1843,)  a  certain  sum  of  money  was  found,  by  the  master's 
report,  to  be  due  from  (he  estate  of  a  deceased  lunatic  to  his  solicitor,  for  the  costs  of  an  unsuc- 
cessful traTOfse  to  an  inquisition  de  lunatieo  inquirendo.  On  exceptions  to  the  report,  the  item 
was  allowed,  and  Knight  Brace,  V.  C  said :  "  It  cannot  be,  that  an  alleged  lunatic  is  so  far  de- 
prived of  the  means  of  defending  himself,  as  to  be  pre¥ented  from  hairing  the  benefit  of  a  solicitor, 
nnlesB  the  solicitor  be  employed  by  a  third  party,  or  lose  his  costs  if  the  proceedings  are  ansoccess* 
ful ;  yet  that  would  be  the  result  if  the  present  objection  were  allowed.  I  apprehend  the  law  to  be, 
that  if  a  man  w  alleged  to  be  a  lunatic,  whether  truly  or  not,  he  may  employ,  (as  far  as  he  can  be 
said  to  exercise  Yolitlon  on  the  subject,)  a  solicitor,  not  only  to  resist  the  commission,  but  afterwards 
for  tlie  purpose  of  trayefsing  it;  and  that,  although  the  proceedings  fait,  the  lunatic's  estate  is  lia- 
ble for  tbe  costs,  subject  to  thi*— that  if  any  thing  fraudulent  or  unfair— or,  perhaps,  I  may  go  so 
so  far  as  to  say,  friTolous  or  litigious— appears  to  have  taken  place  on  the  part  of  the  solicitor,  the 
court  may  say,  that  no  debt  arises.  There  is  no  evidence  of  that  nature  here,  and  therefore,  the 
amount  of  costs  not  being  impeached,  I  must  take  it  to  be  a  fair  debt."  fl^«fiiiDot*li  ▼.  Tubb,  U  Yo. 
Sl  Coll.  C.  C.  637.  "  In  every  case  of  this  kind  the  court  most  exercise  a  sound  discretion,  regulated 
by  the  particular  circnmstanoes,  so  that  while  the  party  proceeded  against  is  not  deprived  of  the 
means  of  protecting  his  legal  rights,  the  property,  which  is  necessary  for  the  support  of  himself  and 
his  family,  shall  not  be  unnecessarily  wasted  in  useless  litigation."  Walworth,  Ch  In  the  matter 
of  Trmcf,  I  Paige,  583.  In  the  matter  of  IT  Clean,  6  Johns.  Ch.  Rep.  440.  A  party  had  an  in- 
terest in  establishing  tho  sanity  of  «  lunatie,  in  order  to  give  validity  to  a  deed  executed  to  him  by 
the  latter,  a  short  time  before  he  was  found  non  compos,  and  had  procured  an  issue  to  be  awarded 
by  the  court  to  try  the  question  of  lunacy,  which  was  found  against  him,  and  he  was  ordered  to 
pay  the  costs— Kent,  Ch.  *'  The  question  of  costs  is  discretionary,  and  depends  upon  the  character 
of  the  application,  and  the  conduct  of  the  party.  In  the  present  ease,  a  relative  of  the  lunatic  had. 
procured  a  deed  from  him,  while  a  lunatic,  and  bis  interest  in  estaUishiog  that  deed,  and  not  con- 
cern or  humanity  for  the  lunatic,  was  probably  the  motive  for  the  traverse  of  the  inquisition.  He 
was  straggling  for  his  own  advanta  'O  ;  and  it  is  just  and  reasonable  that  he  should  pay  the  costs  to 
which  he  has,  without  just  ground,  and  in  furtherance  of  his  claim,  subjected  the  estate  of  the  la- 
aatic."  In  the  matter  of  Folger,  4  Johns.  Ch.  Rep.  169.  And  see  In  the  matter  of  Walker,  ante, 
147,  150l  As  to  the  allowancn  of  money  to  defray  expense  of  litigation,  see  Nye  ▼.  Maule,  4  Myl. 
&  Cr.  349 ;  Johnetone  v.  Todd,  3  Reav  218  ;  Peek  v.  Beeehey,  3  Sim.  40. 
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any  application  he  may  be  advised  to  make  for  liberty  to  traverse  the  said  in- 
quisition after  the  expiration  of  the  said  six  months.  And  the  said 
[*351]  John  Bridge,  by  his  counsel,  having  'undertaken  to  proceed  to  Pils- 
ley,  in  Derbyshire,  and  take  up  his  residence  there  with  his  brother 
Luke  Bridge,  I  do  think  fit,  and  hereby  further  order  that  the  said  John 
Bridge  be  at  liberty  to  apply  for  and  receive,  and  that  the  Board  of  Customs 
be  at  liberty  to  pay  him,  the  arrears  and  accruing  payments  of  his  allowance 
or  pension  until  further  order.  And  I  do  hereby  direct  that  all  further  pro- 
ceedings under  the  said  commission  of  lunacy  be  stayed,  until  further  order; 
and  that  any  or  either  of  the  parties  hereto  be  at  liberty  to  apply  touching 
the  same,  or  any  or  either  of  the  matters  hereinbefore  mentioned,  as  they 
may  be  advised." 


Bower  v.  Marris. 


1841 :  Joly  8 ;  An^nst  7. 

Where  one  of  two  obligon  in  a  joint  and  MTeral  bond  had  become  bankrupt,  and  the  oblig«e  ba?- 
iog  by  eeYeral  dmdends  in  the  bankrnptey  been  paid  520#.  in  the  pound  upon  the  amount  of 
principal  and  intereet  doe  at  the  date  of  the  commission,  also  carried  in  a  claim  in  respect  of 
the  same  bond  under  a  decree  in  a  suit  for  the  administration  of  the  estate  of  the  oo-oUijpor, 
who  had  died  :  Held,  that  the  amount  doe  to  the  obligee,  in  respect  of  such  claim,  was  to  be 
computed  by  treating  the  dividends  aa  ordinary  payments  on  account,  that  is,  by  applying  each 
dividend,  in  the  first  place,  to  the  payment  of  the  Interest  due  at  the  date  of  such  dividend,  and 
the  surplus,  if  any,  m  reduction  of  the  principal ;  and  tetnble,  the  same  principle  of  computa- 
tion is  applicable  in  bankruptcy  as  between  the  bankrupt  and  the  creditoia,  where  there  is  a 
surplus  of  the  estate  after  payment  of  309.  in  the  pound  upon  all  the  debts  preyed. 

On  the  6th  of  April,  1805,  Thomas  Marris  and  Joseph  Marris  executed 
a  joint  and  several  bond  to  Jonathan  Dent,  in  the'penalty  of  26,400/.,  con- 
ditioned for  the  payment  of  the  sum  of  13,200/.  and  interest.  Shortly  after- 
wards, Joseph  Marris  died,  having  devised  and  bequeathed  all  his  real  and 
personal  estate  to  Thomas  Marris,  whom  he  also  appointed  executor  of  bis 
will.     Thomas  Marris  proved  the  will,  and  afterwards  became  bankrupt,  in 

the  month  of  January,  1812,  at  which  time  there  was  due  upon  the 
[*352]    bond  the  sum  of  13,655/.  15^.,  *being  the  amount  of  the  principal 

debt,  and  456/.  IBs.  arrear  of  interest.  Jonathan  Dent  proved  that 
amount  under  the  bankruptcy,  and  also  went  in,  as  a  bond  creditor,  under  a 
decree  in  a  creditor's  suit,  which  was  instituted,  shortly  after  the  bankruptcy, 
against  Thomas  Marris,  as  executor  of  Joseph,  and  against  his  assignees, 
for  the  administration  of  the  estate  of  Joseph.  In  consequence  of  some  dif- 
ficulties which  occurred  in  realiziug  the  estate  of  Joseph,  great  delay  took 
place  in  the  prosecution  of  that  decree ;  so  that  before  the  master  made  his 
report,  six  dividends  had  been  declared  in  the  bankruptcy,  from  which  Jona- 
than Dent  received  20s,  in  the  pound  on  the  amount  of  his  proof.    The  last 
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of  those  div^idends  was  paid  on  the  10th  of  January,  1834.  In  the  year 
1840,  the  master  made  a  separate  report  upon  the  claim  of  Jonathan  Dent 
under  the  decree,  by  which  he  found  that  16,064/.  14^.  6d,  still  remained 
due  npon  the  bond,  having  arrived  at  that  result  by  treating  the  dividends 
which  had  been  received  under  the  bankruptcy  as  ordinary  payments  on  ac- 
count ;  that  is  to  say,  by  applying  each  dividend  in  the  first  place  to  the  pay- 
ment  of  the  interest  which  would  have  been  due  at  the  date  of  such  dividend, 
if  no  bankruptcy  had  occurred,  and  the  surplus  only,  if  finy,  in  reduction  of 
the  principal  which,  according  to  that  mode  of  applying  the  dividends,  from 
time  to  time  remained  due. 

The  defendants,  the  assignees,  had  carried  in  objections  to  the  draft  of  that 
report,  by  which  they  had  insisted,  in  substance,  that  inasmuch  as  the  debt 
in  respect  of  which  dividends  were  declared  in  bankruptcy,  was  the  amount 
of  principal  and  interest  due  at  the  date  of  the  commission,  the  receipt  of 
each  dividend  by  the  creditor  operated  as  an  extinguishment  of  such  princi- 
pal and  interest  respectively,  to  the  extent  of  the  portion  of  the  divi- 
dend which  was  attributable  to  each,  and,  'consequently,  that  in  com-  [*353] 
puting  what  was  due  upon  the  bond  from  the  estate  of  Joseph  Mar- 
ris,  the  roaster  ought  to  confine  himself  to  a  calculation  of  interest  upon  the 
principal  from  time  to  time  remaining  due  according  to  that  mode  of  apply- 
ing  the  dividends ;  whereas,  by  the  mode  of  computation  which  be  had 
adopted,  be  had  applied  dividends  which  had  been  appropriated  and  accepted 
in  satisfaction  of  one  debt — namely,  the  amount  of  principal  and  interest  due 
at  the  date  of  the  commission, — to  the  payment  of  another  and  a  different 
debt — namely,  the  subsequently  accruing  interest. 

The  master  having  overruled  those  objections,  and  having  made  his  report 
to  the  effect  before  mentioned,  the  defendants,  the  assignees,  presented  a  peti* 
tion,  praying  that  it  might  be  referred  back  to  the  master  to  review  his  report 
with  a  declaration,  that  each  successive  dividend  under  the  bankruptcy,  when 
declared  and  paid,  was  to  be  attributed  to  the  amount  of  the  debt  proved ; 
that  is,  to  the  principal  money  and  the  interest  due  thereon  at  the  date  of  the 
commission.  On  the  other  hand,  the  personal  representatives  of  Jonathan 
Debt,  who  had  died,  presented  a  counter  petition,  praying  that  the  report 
might  be  confirmed. 

The  two  petitions  having  come  on  to  be  heard  together  before  the  Yice- 
Chancellor,  his  honor  granted  the  prayer  of  the  former  petition,  and  dismiss- 
ed the  other  with  costs. 

The  representatives  of  Jonathan  Dent  having  appealed  from  that  decision 
the  appeal  now  came  on  to  be  heard. 

The  arguments  urged,  and  the  principal  authorities  cited  on  both 
sides,  are  so  fully  reviewed  by  the  Lord  'Chancellor  in  his  judgment,    [^4J 
that  it  is  considered  unnecessary  to  state  them  here.    The  only  cases 
cited  in  the  argument,  which  are  not  noticed  in  the  judgment,  were  those  of 
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Smiihson  v.  Ingham{a)  Martin  v.  BrmJcmw^b)  and  Taykr  T.  Keymerjic) 
all  of  which  were  cited  on  the  part  of  the  appellaut. 

Mr.  Wigramj  Mr.  Bethell^  and  Mr.  Heaihfield  appeared  in  support  of  the 
appeal. 

Mr.  Jacob  nod  Mr.  Olass$j  for  the  respondents,  the  assignees  of  Thomas 
MarriSi 

Mr.  Richards  also  appeared  for  the  official  assignee  of  Thomas  Marris;  but 
the  Lord  Chancellor  refused  to  hear  him,  saying  that  the  official  assignee 
could  not  be  heard  separately  from  the  other  assignees. 


Aug.  7. — The  Lord  Chancellor  : — If  there  being  a  surplus  of  a  bank- 
rupt's estate,  after  paying  20«.  in  the  pound  upon  the  debts  proved,  were  not, 
unfortunately,  a  rare  occurrence,  this  would  be  a  very  important  case.  One 
of  two  joint  and  several  obligors  becomes  bankrupt,  and  against  his  estate 
the  obligee  proves  the  principal  and  a  small  arrear  of  interest  due  at  the  date 
of  the  commission,  and,  in  the  course  of  many  years,  receives,  upon  different 
dividends,  205.  in  the  pound  upon  the  debt  so  proved,  and  afterwards,  under 
a  decree  for  the  administration  of  the  estate  of  the  co-obligor,  claims  payment 

of  what  he  has  not  received  from  the  estate  of  the  bankrupt,  and  in- 
[*365]    sists  *that  the  amount  is  to  be  calculated  by  applying  the  amount 

of  dividends  from  time  to  time  received,  in  discharge  of  the  interest 
then  due,  and  the  surplus,  if  any,  in  discharge,  pro  ianio,  of  the  principal. 
This,  no  doubt,  is  the  ordinary  mode  of  calculation,  and  is  the  general  coarse 
of  dealing  in  cases  of  mortgages,  bonds,  and  other  securities,  as  the  principal 
does,  and  the  interest  due  does  not,  carry  interest.  No  creditor  would  apply 
any  payment  to  the  discharge  of  part  of  the  principal  whilst  any  interest  re- 
mained due.  If,  therefore,  these  had  been  merely  payments  on  account,  there 
would  be  no  question  between  the  parties ;  but  it  is  said  on  behalf  of  the 
obligor's  estate,  that  the  payments  by  way  of  dividends  under  the  bankrupt- 
cy of  the  co-obligor  were  appropriated  and  were  paid  to  and  received  by  the 
obligee  on  account  of  so  much  principal  money,  and  therefore  that  interest 
from  that  time  ceased  upon  the  amount  of  such  principal  money,  although 
large  sums  were  due  for  interest  at  the  time. 

The  question,  so  far  as  it  is  a  question  of  principle,  turns  upon  the  accu* 
racy  of  this  view  of  the  case :  the  proposition  rests  upon  this,  that  the  pay- 
ments consisted  of  dividends  of  so  many  shillings  in  the  pound,  and  that  the 
sum  upon  which  such  dividends  were  made,  being  the  debt'  proved,  consis- 
ted, except  a  very  small  part,  of  the  principal  due  on  the  bonds,  and  there- 
fore that,  upon  the  payment  of  every  dividend,  so  many  shillings  in  each 
pound  of  such  principal  money  as  the  dividends  consisted  of,  was,  upou  each 
payment,  discharged. 
In  the  first  place,  as  this  mode  of  payment  is  regulated  by  acts  of  parlia- 

(«)  3  B.  &.  C.  65.  (&)  2  M.  &.  S.  39  (e)  3  B.  &  Ad.  380. 
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meat,  the  doctrine  of  appropriatioD,  which  is  founded  upon  the  intention, 

expressed  or  implied,  of  the  debtor  or  creditor,  cannot  have  any 

'place  in  the  consideration  of  the  present  question.    The  estate  of    [*866] 

the  obligor  under  administration  is  liable  to  pay  all  that  the  obligee 

has  not  received  from  the  co-obligor ;  that  is  to  say,  the  obligee  is  entitled  to  his 

principal  and  interest  up  to  the  time  of  payment :  and  he  is  entitled  to  apply 

all  payments  on  account,  to  the  interest  due,  before  he  would  be  bound  to 

apply  any  part  of  it  towards  discharge  of  the  principal.    If,  therefore,  he  is 

bound,  because  those  payments  are  made  under  a  bankruptcy,  to  apply  them 

towards  discharge  of  part  of  the  principal  which  bears  interest,  and  thereby 

to  leave  interest  due,  which  docs  not  bear  interest,  he  is  a  loser  by  the  bank* 

ruptcy,  although  the  whole  of  principal  and  interest  is  ultimately  paid,  and, 

what  is  more  extraordinary,  the  co  obligor  will,  as  in  the  present  case,  be  a 

gainer  by  it  in  the  same  proportion  ;  for  although,  being  himself  bound  to 

pay  principal  and  interest,  he  could  not  compel  the  obligee  to  accept  payment 

of  the  principal  whilst  interest  remained  unpaid,  he  would  derive  the  benefit 

of  such  payments  being  so  made  out  of  his  co-obligor's  estate.    This  would 

be  to  give  to  this  mode  of  payment  in  bankruptcy  the  eflfect  of  depriving  the 

obligee  of  part  of  his  debt,  and  of  relieving  the  obligor  from  the  liability  to 

which  he  had,  by  his  bond,  subjected  himself.    That  would  be,  manifestly, 

most  unreasonable  and  unjust,  and  is  attempted  to  be  supported  only  by  thd 

supposed  appropriation  of  the  dividends  to  the  payment  of  so  much  of  the 

principal:  but,  in  fact,  there  is  no  such  appropriation.    The  interest  stops  at 

the  date  of  the  commission,  and,  though  subsequent  interest  becomes  due,  it 

is  not  provable  under  the  commission.    The  bankrupt's  estate  is  taken  from 

him  by  the  commission  ;  and  the  law»  iu  order  to  make  an  equal  division 

amongst  the  creditors,  pays  to  each  a  dividend  upon  the  debt  proved.    But 

this  is  merely  an  arrangement  for  the  convenience  of  the  debtor's 

^creditors.    The  bankrupt  continues  inc'ebted  for  the  principal  and    [*367] 

the  interest  accrued  since  the  commission,  although  his  certificate,  if 

he  obtains  one.  protects  him  against  the  liability  to  the  debt ;  and,  being  so 

indebted,  payments  are  made  out  of  his  estate  to  the  obligea     Why  should 

such  payments  have  a  different  efiect,  than  they  would  have  if  made  by  a 

solvent  obligor?    Why  should  they  lessen  or  destroy  the  remedy  which  the 

obligee  would  have  had  against  a  co-obligor?    Suppose  the  bankrupt  does 

not  obtain  his  certificate,  but  afterwards  acquires  property,  and  is  sued  by  the 

obligee,  ought  not  the  obligee  to  be  entitled  to  compel  payment  of  all  he  could 

have  demanded  if  there  had  not  been  any  bankruptcy?    Suppose  the  assig* 

nees  realize  a  surplus  of  the  estate,  ought  the  obligee,  in  the  case  supposed,  to 

suffer,  and  the  bankrupt's  estate  to  benefit,  by  the  bankruptcy? 

By  the  132nd  section  of  the  6  G.  4,  c.  16,  the  bankrupt  is  not  to  receive 
the  surplus  until  all  creditors  have  received  interest  on  their  debts,  to  be  cal- 
culated from  the  date  of  the  commission.  This  provision  obviously  intend- 
^  to  make  good  to  the  creditors  that  interest  which,  by  the  course  of  admin* 
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istratioQ  in  bankruptcy,  they  had  lost.  Interest  is  stopped  at  the  date  of  the 
commission,  because  it  is  supposed  that  the  estate  will  be  deficient :  it  proves 
to  be  more  than  sufficient :  Why  is  the  creditor  to  suffer,  and  the  bankrupt 
to  benefit,  by  attributing  the  dividends  to  principal,  instead  of  to  the  interest 
due?  The  creditor  in  that  case  will  not  have  received  interest  upon  his 
debt  to  the  same  extent  as  he  would,  if  there  had  been  no  bankruptcy ;  and 
yet,  the  act  must  have  intended  to  place  him  in  as  favorable  a  situa- 
tion. 
[*368]  *If  there  had  been  no  decision  upon  this  subject,  I  should  have 
thought  these  reasons  conclusive  in  favor  of  the  mode  of  calculaticm 
adopted  by  the  master ;  but  I  find  from  the  year  1745,  to  the  case  of  Ex 
parte  ERgginhMom{a)  in  1826,  a  succession  of  cases  in  which  this  princi- 
ple was  acted  upon ;  and  although  it  was  not,  in  all,  matter  of  adjudication, 
they  prove  that  such  was  the  recognized  rule,  so  well  understood  as  not  to  be 
the  subject  of  question.  It  appears  to  have  been  carefully  established  by 
Lord  Hardwicke  in  Bromley  v.  OoodereJfi)  The  order,  indeed,  appears  to 
have  been  framed  by  himself,  and  is  so  expressed  as  to  leave  no  doubt  of  its 
having  been  most  carefully  considered ;  and  this  was  the  opinion  of  that 
great  judge,  of  the  justice  of  the  case,  without  the  aid  which  the  statute  now 
affords.  In  Ex  parte  MorriSy{c)  Lord  Rosslyn  refers  to  this  case,  and  shjs 
the  whole  must  be  computed  as  running  interest.  In  Ex  parte  MilUJjd) 
Lord  Rosslyn  sayB,  Lord  Hard  wicke's  case  has  been  pursued  by  every  judge. 
It  has  now  been  above  fifty  years  confirmed  by  every  judge.  The  attempt 
there,  was  to  depart  from  that  order,  but  not  upon  this  point.  If^  however, 
upon  this  point  that  order  had  been  thought  questionable,  we  should  neither 
have  found  such  abstinence  from  objection  on  the  part  of  the  counsel,  nor 
such  strong  approbation  on  the  part  of  the  judge.  In  Butcher  v.  ChurchiU^{e) 
Sir  W.  Grant  seems  to  refer  to  the  mode  of  calculation  adopted  by  Lord 
Hardwicke,  and  with  approbation.  He  says,  '*  Lord  Hardwicke  held  clearly 
that  interest  was  referable  to  the  original  debt,  as  long  as  that  was  undis- 
charged, and  allowed  it  in  that  instance  until  the  whole  was  wound 
[*359]  up."  In  Ex  parte  ^Devy^[g)  Lord  Manners  directed  the  commis- 
sioner to  take  an  account  of  the  interest,  in  the  same  manner  as  Lord 
Hardwicke  had  directed  in  the  above  mentioned  case ;  and  in  Ex  parte 
Kachj(h)  Lord  Eldon  directed  his  order  to  be  in  the  same  words  as  in  Lord 
Hard  wicke's  order.  This  particular  point  in  that  order  had  not  been  the 
subject  of  discussion ;  but  Lord  Eldon's  direction  proves  that  he  had  consider- 
ed and  approved  the  whole  of  it.  Against  all  this  authority,  there  is  nothing 
but  the  case  of  Ex  parte  Higginbottam^{i)  in  which  no  authority  was  cited, 
and  which  Sir  J.  Leach  decided  upon  the  supposition  that  the  mode  of  cal- 
culation directed  by  Lord  Hardwicke  would  give  compound  interest,  which 
was  clearly  a  mistake. 

(a)  2  G.  &  J.  IS3.  (6)  t  Atk.  75.  (e)  1  Ves.  jnn.  139.  (d)  9  Ves.  jon.  995. 

(<)  14  Vm.  567, 574.        (g)  2  Bm,  Sl  Be.  913.      (A)  1  V.  &  B.  342.  (t)  9  6.  dt  J.  133. 
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It  is  true,  that  in  certain  cases  the  dividend  has  been  considered  as  an  ali- 
quot part  of  the  debt  upon  which  it  is  paid ;  bnt  in  all  those  cases  the  ground 
of  the  decision  has  been  that  to  adopt  any  other  rule  would  work  injustice, 
and  defeat  the  contract  between  the  parties.  Such  were  the  cases  of  Foley 
V.  Fietd,{a)  Bardwell  v.  Lf/dall,{b)  Raikes  v.  TaddJ{^c)  and  Ex  parte 
Holfnes.[d)  These  are  not  authorities  for  applying  that  rule  to  cases  in 
which  it  would  create,  instead  of  preventing,  injustice,  and  defeat,  insteail  of 
protecting,  the  contract  between  the  parties.  In  those  cases,  the  court  has 
looked  to  the  effect  which  might  be  produced  upon  the  interest  of  the  parties, 
and  not  to  the  principle  of  appropriation.  It  was  said,  that  from  the  date  of 
the  case  of  E«  parte  Higginboitom  a  practice  has  prevailed  of  calculating 
interest  in  the  manner  there  directed.  I  have  caused  inquiry  to  be 
*made  upon  the  subject,  and  do  not  find  that  to  be  the  case.  Indeed,  [*360] 
the  instances  of  there  being  a  surplus  are  so  few,  that  there  have  not 
been  materials  for  establishing  a  practice.  I  have  also  had  searches  made  to 
ascertain  whether  any  order  could  be  found,  tending  to  show  what  the  prac- 
tice has  been ;  but  I  have  not  derived  any  assistance  from  such  searches. 

It  has  been  suggested  that  the  case  of  Devaynes  v.  Noble  introduced  some 
change  in  the  law  of  approriation,  and  that  Lord  Hardwicke's  order  would 
.  be  inconsistent  with  the  present  state  of  the  law  founded  upon  that  case.  De- 
vaynes V.  NiMe  did  not  establish  any  new  law ;  the  points  there  expounded 
do  not  appear  to  me  to  have  any  application  to  the  present ;  and  the  general 
rules  for  the  appropriation  of  payments  are  of  much  older  date  than  that  of 
Lord  Hardwicke's  order,  and  are  derived  from  the  civil  law. 

I  am  of  opinion  that,  upon  principle  and  authority,  the  master's  report 
was  correct,  and  therefore  that  the  Vice-Chancellor's  order  must  be  reversed, 
and  the  petition  excepting  to  the  report  dismissed,  with  costs,  and  an  order 
made  upon  the  other  petition,  confirming  the  repoit.[l] 


*BooTH  V.  Creswicke.  [*361] 

1841 :  Ja&aary  30 ;  Anpist  14. 

A  defendant,  who  baa  allowed  a  decree  fiitt  to  be  made  abaolnte  against  him,  by  not  appearing 
to  show  canae  againat  it,  is  not  entitled,  as  of  conrae,  to  a  rehearing,  and  therefore  it  is  irregular 
for  a  party  so  situated  to  obtain  an  order  to  rehear  the  cause  upon  the  common  petition  :  the 
proper  course  is  to  present  a  special  petition,  praying  that  the  order  making  the  decree  absolute 
may  be  discharged,  and  that  the  party  may  be  at  liberty  to  show  cause  against  the  decree. 

This  was  a  suit  for  redemption  and  foreclosure  against  sevaral  defendants, 
one  of  whom  made  default  at  the  hearing,  and  a  decree  nisi  for  foreclosnre 

(a)  12  Ves.  435.  (&)  7  Bing.  489.  (c)  8  Ad.  &.  Ellis,  846.  (d)  18  Law  Joum.  33. 

[1]  Siat€  of  Connecticut  ▼.  Jackwn,  1  Johns.  Ch.  Rep.  13 ;  Stottgkion  ▼.  Lynch,  2  Johns.  Ch. 
Sep.  209. 
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vrsB  taken  against  him ;  and  on  the  14th  of  June,  1837,  the  defendant  not  ap- 
pearing to  show  cause,  that  decree  was  made  absolute. 

The  master,  having  taken  the  accounts  directed  by  the  decree,  appointed 
the  24th  of  May,  1839,  for  payment  of  the  amount  which  he  found  to  be  doe 
from  the  defendant  to  the  plaintiff,  in  default  of  which  the  defendant  was  to 
stand  absolutely  foreclosed.  Before  that  day  arrived,  the  time  so  fixed  was 
enlarged,  upon  the  application  of  the  defendant,  until  the  3lst  of  July,  1^9. 
On  the  25th  of  July,  1839,  the  defendant  obtained  a  conditional  order  for  a 
further  enlargement  of  the  time;  but,  having  failed  to  comply  with  the  con- 
dition, an  order  was  made,  on  the  3d  of  August,  1839,  that  he  should  stand 
absolutely  foreclosed.  Before  that  order  was  drawn  up,  it  was,  on  the  appli- 
cation of  the  defendant,  suspended,  and  the  time  for  payment  was  again  en- 
larged upon  certain  conditions,  with  which,  however,  the  defendant  again 
failed  to  comply,  and  the  order  of  the  3d  of  August,  1839,  consequently  re- 
mained in  force. 

In  the  month  of  January,  1841,  the  defendant  obtained  an  order  to  rehear 
the  cause,  as  to  part  of  the  decree,  upon  the  common  petition  of  appeal ;  and 
the  cause  now  came  on  to  be  reheard  accordingly. 

Mr.  Wigram  and  Mr.  Parry,  appeared  for  the  appellants. 
[*362]  *Mr.  Richards  and  Mr.  Beales^  appeared  in  support  of  the  decree. 
No  preliminary  objection  having  been  taken  to  the  form  in  which 
the  appeal  had  been  brought  on,  it  was  opened,  on  the  part  of  the  appellant, 
in  the  usual  way :  it  was  insisted,  however,  on  the  part  of  the  respondent, 
in  the  course  of  the  argument,  that  a  defendant  who  allowed  a  decree  to  be 
made  absolute  against  him  by  his  own  default,  stood  in  a  much  less  favora- 
ble position  for  objecting  to  the  decree  than  a  party  who  had  opposed  it  in 
the  first  instance ;  and  further,  that  in  this  case,  the  applications  which  the 
defendant  had  made  to  enlarge  the  time  for  payment  of  the  money,  implied 
such  an  acquiescence  in  the  decree  on  his  part  as  precluded  him  altogether 
from  the  right  to  call  it  in  question.    Upon  that  part  of  the  argument. 

The  Lord  Chancellor  observed,  that  if  the  respondent  had  intended 
to  rely  on  those  objections,  he  ought  to  have  moved  to  discharge  the  order 
for  setting  down  the  cause  to  be  reheard ;  that  the  court  was  then  acting  in 
pursuance  of  that  order,  and  rehearing  the  decree ;  and,  upon  a  rehearing, 
it  could  look  only  at  what  the  record  itself  contained. 

The  argument,  however,  was  allowed  to  proceed  both  upon  the  merits  and 
upon  the  point  of  form ;  and,  with  reference  to  the  latter  point,  the  following 
cases  were  cited  and  commented  on: — Ounyngkam  v.  Cuny7ighan^{a) 

Vowles  V.  Yaung^ib)  and  Attorney  General  v.  Brooke.{c) 

^••^^^•^^•^^•^ 

[*363]       *Aug.  14. — On  this  day  the  Lord  Chancellor  said : — ^It  appears 

from  the  authorities  that  the  practice  in  cases  of  this  kind  is  involved  in 

considerable  doubt  and  difficulty.    Lord  Hardwicke,  in  two  cases  which  came 

(4)  Ambler,  89 ;  I  Dick.  145.  (i)  9  Ves.  173.  (c)  18  Vet.  319 ;  3  Meri.  698. 


CASES  IN  CHANCERY.  363 


1841  —Booth  T.  Cref  wieko. 


before  him,  appears  to  have  expressed  an  opinion,  in  which  1  perfectly  con* 
cur,  that  it  is  irregular  to  bring  such  a  case  before  the  court  upon  an  ordinary 
petition  of  rehearing.  A  party  who  has  allowed  a  decree  nisi  to  be  made  ab- 
solute against  him  has  not  the  right  which  the  suitor  in  general  has  to  have 
his  cause  reheard. .  The  court  requires  him  to  make  out  a  special  case  for 
leave  to  be  let  in.  And  it  is  obvious  how  extremely  inconvenient  it  would 
be  if  that  were  not  the  rule.  The  court,  in  such  a  case,  has  had  no  oppor- 
tunity of  exercising  its  judgment :  the  plaintiff  takes  such  a  decree  as  he 
thinks  he  can  abide  by :  the  defendant  not  appearing  to  show  cause,  the  de« 
cree  is  made  absolute :  proceedings  go  on  in  the  master's  office,  and  theUi 
after  a  considerable  time  has  elapsed,  and  great  expense  has  been  incurred* 
(there  being  no  more  limit  as  to  time  than  in  ordinary  cases,)  the  defendant 
comes  and  says,  "  Now  I  am  ready  to  have  my  case  beard  and  decided :  all 
tbat  has  yet  been  done,  and  all  the  inquiries  consequent  upon  the  decree  are 
to  go  for  nothing,  and  the  court  is,  as  a  matter  of  course,  to  hear  me  state  my 
case  as  if  the  cause  were  now  coming  on  to  be  heard  for  the  first  time."  It  is 
obvious  that  such  a  course  of  proceeding  would  lead  to  the  greatest  inconve- 
nience ;  for,  although  it  is  true  that  the  court  would  never  let  the  appellant 
in,  unless  upon  the  terms  of  paying  all  the  costs  occasioned  by  his  default, 
yet  that  would  be  a  very  inadequate  compensation  to  the  other  party  for  the 
delay  in  the  adjudication  of  his  claim,  which,  having  been  once  decided  in 
his  favor,  is  now  to  be  heard  over  again. 

*For  that  reason,  the  common  order  of  rehearing  in  a  case  like  this  [*364] 
is  improper,  and  the  proper  course  would  have  been  for  the  respon- 
dent to  have  moved  to  discharge  it,  because,  so  long  as  it  remains,  there  is 
an  order  that  the  cause  shall  be  reheard.  That  should  have  been  the  first 
step.  On  the  other  hand,  the  defendant's  course  should  have  been  to  apply, 
by  petition,  to  discharge  the  order  making  th,e  decree  absolute ;  because,  until 
he  has  got  rid  of  that  order,  he  cannot  be  permitted  to  have  the  cause  reheard. 
Upon  an  application  of  that  kind,  the  court  would  have  an  opportunity  of 
being  informed,  which  it  could  not  be  on  an  ordinary  rehearing,  of  the  cir- 
cumstances which  the  party  had  to  allege  in  explanation  of  his  default,  and 
might,  upon  consideration  of  those  circumstances,  impose  such  terms  upon 
him  as  should  seem  just,  if  it  should  see  grounds  for  thinking  that  he  had 
such  a  case  upon  the  merits  as  would  justify  the  court  in  disturbing  the  de- 
cree. If  the  matter  stood  upon  the  decisions  in  Lord  Hardwicke's  time,  there 
are  two  cases,(a)  (of  which  I  am  sorry  that  I  have  not  got  my  note  in  court) 
in  which  he  lays  down  the  rule  of  proceeding  as  I  have  stated  it.  There  is, 
however,  a  case  before  Lord  Eldon,(6)  in  which  also  this  objection  arose,  and, 
unfortunately,  I  think,  Lord  Eldon,  though  he  recognized  the  validity  of  the 
objection,  and  stated  what  the  practice  ought  to  be ;  yet,  from  a  desire  to  save 

(a)  His  lordship  appears  to  have  referred  to  the  cuea  of  Cun^ngham  v.  Cunyngham,  1  Dick. 
145,  JTtiiidy  t.  KinMay,  ibid. 
(6)  Ph>lMibl7  VnoU9  t.  Young,  9  Vee.  173. 
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the  party  expense  and  to  come  at  once  to  what  he  thought  must  be  the  result 
of  these  preliminary  proceedings,  he  permitted  the  rehearing  to  go  on :  that 
is  to  say,  it  does  not  appear  he  actually  reheard  the  case ;  but  he  said 
[*366]  he  would  treat  the  case  as  if  it  was  upon  a  ^rehearing,  at  the  same 
time  imposing  such  terms  and  conditions  as  would  have  been  im- 
posed if  those  preliminary  applications  had  been  regularly  made.  I  do  not 
think  that  was  a  wholesome  departure  from  the  clearly  established  rule  which 
existed  before  that  time»  though  I  have  no  doubt  it  arose  from  a  very  benevo- 
lent motive  of  saving  the  party  costs  in  that  case ;  but,  unfortunately,  these 
indulgences  are  very  apt  to  lead  to  very  great  irregularities  in  the  general 
practice ;  and  the  adoption  of  such  a  precedent  would  be  an  encouragement 
to  defendants  to  permit  a  cause  to  go  on  till  it  suits  their  convenience  to  come 
in,  and  then  on  a  rehearing  to  open  the  whole  case,  without  giving  the  court 
the  means  of  judging  how  far  the  defendant  is  entitled  to  the  indulgence,  or 
on  what  terms  and  conditions  it  should  be  granted. 

I  think  it  is  desirable  that  the  practice,  as  it  existed  in  Lord  Hardwicke's 
time,  should  be  restored,  there  being  no  departure  from  it  except  in  the  case 
which  I  have  just  mentioned ;  and  that  the  right  course  in  this  case  will  be, 
that  this  petition  should  stand  over,  to  be  dealt  with  according  to  the  opinion 
which  the  court  may  come  to  when  an  application,  of  the  kind  described  in 
the  cases  before  Lord  Hardwicke,  shall  have  been  made,  for  the  purpose  of 
enabling  the  party  to  come  to  the  court  and  ask  for  a  rehearing. 

The  order  will  be,  that  the  petition  of  appeal  stand  over,  with  liberty  to 
the  parties  to  make  such  applications  as  they  may  be  advised.[l] 

[1]  After  a  decree  by  coDient,  thereucan  be  no  rehearing  or  appeal    Cotter  t.  Clarke f  3  Edw. 
Ch.  Rep.  405.     A  rehearing  after  a  decree  is  not  a  matter  of  right,  but  rests  in  the  sound 
cretion  of  the  court    Daniel  y.  Mitchell,  1  Story *b  Rep.  198. 


ORDER  OF  COURT. 

26ih  August,  1841. 

The  Right  Honorable  Charles  Christopher  Lord  Cottenham,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with'  the  advice  and  assistance 
of  the  Right  Honorable  Henrt  Lord  Langdale,  Master  of  the  Rolls, 
doth  hereby,  in  pursuance  of  an  Act  of  Parliament,  passed  in  the  fourth 
year  of  the  reign  of  Her  present  Majesty,  intituled  ''  An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of  Chancery,"  and  of  an  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  Her  present  Majesty, 
intituled  ''An  Act  to  amend  an  Act  of  the  Fourth  Year  of  Her  present 
Majesty,  intituled  'An  Act  for  facilitating  the  Administration  of  Justice 
in  the  Court  of  Chancery,'"  order  and  direct  in  manner  following;  that  is 
to  say, — 

I. 

A  "  Soliciton'  book  *'  to  be  kept  at  Six  Clerks'  Office. 

That  there  shall  forthwith  be  prepared  a  proper  alphabetical  book  for  the 
purposes  after  mentioned,  and  that  such  book  shall  be  called  the  solicitors' 
book,  and  shall  be  publicly  kept  at  the  office  of  the  Six  Clerks,  to  be  there 
inspected  without  fee  or  reward. 

n. 

In  which  soliciton  to  enter  their  places  of  business.    Fee  for  such  entry. 

That  every  solicitor,  before  he  practise  in  this  Court,  in  his  own  name 
solely,  and  not  by  an  agent,  whose  name  shall  be  duly  entered  as 
aAer  mentioned,  *and  every  solicitor,  before  he  practise  as  such  agent,  [*367] 
shall  cause  to  be  entered  in  the  solicitors' book  in  alphabetical  order, 
his  name  and  place  of  business  or  some  other  proper  place  in  London,  West- 
minster, or  the  Borough  of  Southwark,  or  within  two  miles  of  Lincoln's  Inn 
Hall,  where  he  may  be  served  with  writs,  notices,  orders,  warrants,  rules, 
and  other  documents,  proceedings,  and  written  communications  in  causes 
and  matters  depending  in  this  court ;  and  as  often  as  any  such  solicitor  shall 
change  his  place  of  business  or  the  place  where  he  may  be  served  as  afore- 
said, he  shall  cause  a  like  entry  thereof  to  be  made  in  the  solicitors'  book  ; 
and  that  the  above  mentioned  entries  shall  be  made  in  such  book  by  the  said 
Six  Clerks,  who  shall  be  entitled  to  a  fee  of  1^.  for  every  such  entry;  and 
that  the  fund  arising  from  such  payment  shall  be  applied,  in  the  first  in- 
stance, in  paying  the  expenses  of  providing  and  keeping  such  book. 

HL 

Writs,  dbc  to  be  served  at  place  so  entered ;  or,  if  no  entry,  at  Six  Clerks'  Office. 

That  all  writs,  notices,  orders,  warrants,  rules,  and  other  documents,  pro- 
ceedings, and  written  communications,  which  do  not  require  personal  service 
upon  the  party  to  be  affected  thereby,  shall  be  deemed  sufficiently  served  if 
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such  document,  or  a  copy  thereof,  as  the  case  may  be,  shall  be  left  at  the 
place  lastly  entered  in  the  solicitors'  book  by  the  solicitor  of  such  party ;  and 
if  any  solicitor  shall  neglect  to  cause  such  entry  to  be  made  in  the  solicitors' 
book  as  is  required  by  the  Second  Order,  then  the  fixing  up  a  copy  of  any 
such  writ,  notice,  order,  warrant,  rule,  or  other  document,  proceeding,  or 
written  communication  for  such  solicitor  in  the  said  Six  Clerks'  Office,  shall 
be  deemed  a  sufficient  service  on  him,  unless  the  court  shall,  under  special 
circumstances,  think  fit  to  direct  otherwise. 

[•368]  MF. 

Or»  with  content,  by  pott  or  otherwito. 

That  if  any  solicitor  shall  give  his  consent  in  writing  that  the  service  of 
all  or  any  writs,  notices,  orders,  warrants,  rules,  or  other  documents  may 
be  made  upon  him  through  the  post-office  or  otherwise,  such  service  shall  be 
deemed  sufficient  if  made  in  such  manner  as  such  solicitor  shall  have  so 
agreed  to  accept ;  but  it  shall  be  competent  for  any  solicitor  giving  such  con- 
sent, at  any  time  to  revoke  the  same  by  notice  in  writing. 

V. 

No  proceeding!  to  be  taken  antil  entry  made. 

That  no  person  shall  be  allowed  to  appear  or  act,  either  in  person,  by  so- 
licitor or  counsel,  or  to  take  any  proceedings  whatever  in  this  court,  either 
as  plaintiff,  defendant,  petitioner,  respondent,  party  intervening,  or  otherwise, 
mitil  an  entry  of  the  name  of  his  solicitor  and  his  solicitor's  agent,  if  there  be 
one,  or  if  he  act  in  person,  his  own  name,  and  address  for  service  shall  have 
been  made  in  the  solicitor's  book  at  the  office  of  tlie  Six  Clerks ;  but  if  such 
address  of  any  person  so  acting  in  person,  shall  not  be  within  London,  West* 
minster,  or  the  Borough  of  Southwark,  or  within  two  miles  of  Lincoln's  Inn 
Hall,  then  all  services  upon  such  person,  not  requiring  to  be  made  personal- 
ly, shall  be  deemed  sufficient  if  a  copy  of  the  writ,  notice,  order,  warrant, 
rule,  or  other  document  to  be  served,  be  transmitted  to  him  through  Her 
Majest/s  post-office,  to  such  address  as  aforesaid.(a) 

VI. 

Procett  to  enforce  decreet,  &c 

That  no  writ  of  attachment  with  proclamations,  nor  any  writ  of  rebellion, 
be  hereafter  issued  for  the  purpose  of  compelling  obedience  to  any  process, 
order,  or  decree  of  the  court. 

[•369]  •VII. 

And  appearance. 

That  no  order  shall  hereafter  be  made  for  a  messenger,  or  for  the  serjeant- 

(a)  On  tke  19th  of  November,  1841,  Lord  Lyndhnitl  (Lord  Chancellor)  widi  tho  coDeorreneeof 
the  other  judget  of  the  court,  ittned  an  order  directing  that  the  fint  five  of  thete  ordeni  thoald  not 
take  effect  till  the  firtt  day  of  Eatter  term,  1842. 
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at-arms,  to  take  the  body  of  the  defendant  for  the  purpose  of  compelling  him 
to  appear  to  the  bill. 

VUI. 

I>efendaDt  omitting  to  appear  within  eight  dayi  after  service  of  rabpoena,  defendant  may  obtain 

leave  to  enter  appearance  for  him. 

That  if  the  defendant,  being  duly  served  with  a  subpoena  to  appear  to  and 
answer  the  bill,  shall  refuse  or  neglect  to  appear  thereto,  the  plaintiff  shall, 
after  the  expiration  of  eight  days  from  such  service,  be  at  liberty  to  apply  to 
the  court  for  leave  to  enter  an  appearance  for  the  defendant.  And  the  court, 
being  satisfied  that  the  subpcena  has  been  duly  served,  and  that  no  appear* 
ance  has  been  entered  by  the  defendant,  may  give  such  leave  accordingly ; 
and  that  thereupon  the  plaintiff  may  cause  an  appearance  to  'be  entered  for 
the  defendant.  And  thereupon  such  further  proceedings  may  be  had  in  the 
cause  as  if  the  defendant  had  actually  appeared. 

IX, 

After  attachment  istned  for  want  of  anawer»  and  non  ut  iwHniu9  returned^  aequestration  to  iarae. 

That  upon  the  sheriffs'  return, '  non  est  inventuSf^  to  an  attachment  issued 
against  the  defendant  for  not  answering  the  bill,  and  upon  affidavit  made 
that  due  diligence  was  used  to  ascertain  where  such  defendant  was  at  the 
time  of  issuing  such  writ,  and  in  endeavoring  to  apprehend  such  defendant 
under  the  same,  and  that  the  person  suing  forth  such  writ  verily  believed,  at 
the  time  of  suing  forth  the  same,  that  such  defendant  was  in  the  county  into 
which  such  writ  was  issued,  the  plaintiff  shall  be  entitled  to  a  writ  of  seques- 
tration in  the  same  manner  that  he  b  now  entitled  to  such  writ,  upon  the  like 
return  made  by  the  sergeant-a^arms. 

X. 

Writ  of  execution  and  attachment  to  enforce  decreciy  dec.  abolished. 

That  no  writ  of  execution  nor  any  writ  of  attachment  shall  here- 
after be  issued  for  the  purpose  of  ^requiring  or  compelling  obedience    [*3r0] 
to  any  order  or  decree  of  the  High  Court  of  Chancery ;  but  that  the 
party  required  by  any  such  order  to  do  any  act  shall,  upon  being  duly 
served  with  such  order,  be  held  bound  to  do  such  act  in  obedience  to  the 
order. 

XI. 

After  aerTice  of  decree^  dec  and  disobedience,  aeTgeant-at-arms  to  go. 

That  if  any  party  who  is  by  an  order  or  decree  ordered  to  pay  money,  or 
do  any  other  act  in  a  limited  time,  shall,  after  due  service  of  such  order,  refuse 
or  neglect  to  obey  the  same  according  to  the  exigency  thereof,  the  party'duly 
prosecuting  such  order  shall,  at  the  expiration  of  the  time  limited  for  the  per^ 
formance  thereof,  be  entitled  to  an  order  for  a  serjeant-at-arms,  and  such  other 
process  as  he  hath  hitherto  been  entitled  to  upon  a  return,  ^  non  est  inventus, 
by  the  commissioners  named  in  a  commission  of  rebellion  issued  for  non- 
performance of  a  decree  or  order. 
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XII. 

Decreesi  dec.  to  specify  time  within  which  performance  required.    Conaequence  of  disobedience  to 

be  indorsed  on  copy  served. 

That  every  order  or  decree  requirinp;  any  party  to  do  aa  act  thereby  or- 
dered, shall  state  the  time  after  serrice  of  the  decree  or  order  within  which 
the  act  is  to  be  done ;  and  that  upon  the  copy  of  the  cnrder,  which  shall  be 
served  upon  the  party  required  to  obey  the  same,  there  shall  be  indorsed  a 
memorandum,  in  the  words,  or  to  the  effect  following ;  viz. — '^  If  you,  the 
within  named  A.  B.,  neglect  to  perform  this  order  by  the  time  therein  limited, 
you  will  be  liable  to  be  arrested  by  the  aergeaut-at-arms  attending  the  High 
Court  of  Chancery ;  ^and  also  be  liable  to  have  your  estate  sequestered  for 
the  purpose  of  compelling  you  to  obey  the  same  order." 

XIII. 

On  non-delivery  of  possession,  writ  of  assistance  to  iasae. 

That  upon  due  service  of  a  decree  or  order  for  delivery  of  posses- 
[*371]    sion,  and  upon  proof  made  of  demand  *and  refusal  to  obey  such  or- 
der, the  party  prosecuting  the  same  shall  be  entitled  to  an  order  for  a 
writ  of  assistance. 

XIV- 

Form  of  memorandum  at  foot  of  sabposna  to  appear  and  answer. 

That  the  memorandum  at  the  foot  of  the  subpoina  to  appear  and  answer, 
shall  hereafter  be  in  the  form  following ;  that  is  to  say, — <' Appearances  are 
to  be  entered  at  the  Six  Clerks'  Office  in  Chancery  Lane,  London ;  and  if 
you  do  not  cause  your  appearance  to  be  entered  within  the  time  limited  by 
the  above  writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for  you ; 
and  yon  will  be  subject  to  an  attachment  and  the  other  consequences  of  not 
answering  the  plaintiff  ^s  bill,  if  you  do  not  put  in  your  answer  thereto  within 
the  time  limited  by  the  General  Orders  of  the  Court  for  that  purpose." 

XV. 

Orders  to  be  enforced  for  and  against  persons  not  parties,  by  the  same  process  as  if  parties. 

That  every  person  not  being  a  party  in  any  cause,  who  has  obtained  an 
order,  or  in  whose  favor  an  order  shall  have  been  made,  shall  be  entitled  to 
enforce  obedience  to  such  order  by  the  same  process  as  if  he  were  a  party  to 
the  cause ;  and  every  person,  not  being  a  party  in  any  cause  against  whom 
obedience  to  any  order  of  the  Court  may  be  enforced,  shall  be  liable  to  the 
same  process  for  enforcing  obedience  to  such  order  as  if  he  were  a  party  to 
the  cause. 

XIV. 

Defend^t  not  bound  to  answer  unless  specially  interrogrsted.    Answer  merely  stating  ignorance, 

to  part  not  interrogated,  impertinent. 

That  a  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  bill,  unless  specially  and  particularly  interrogated  thereto ;  and  a  defen- 
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dani  shall  not  be  bound  to  answer  any  interrogatory  in  tho  bill,  except  those 
interrogatories  which  such  defendant  is  required  to  answer ;  and 
where  a  defendant  shall  answer  *any  statement  or  charge  in  the  bill,    [*3r2] 
to  which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the 
matter  so  stated  or  charged,  such  answer  shall  be  deemed  impertinent. 

XVIL 

Intefngitoriet  to  be  dividifd  and  nttmberad.    Note  at  foot  of  bill  to  ipoeity  thoMo  which  eacb  de« 

fendanl  ia  to  answer. 

That  the  interrogatories  contained  in  the  interrogating  part  of  the  bill  shall 
be  divided  as  tonveniently  as  may  be  from  each  other,  and  numbered  con-^ 
secntively  1,  2, 3,  d&c. ;  and  the  interrogatories  which  each  defendant  is  re- 
quired to  answer  shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the 
form  or  to  the  effect  following ;  that  is  tp  say, — ^'The  defendant  (A.  B.)  is 
required  to  answer  the  interrogatories  numbered  respectiirely  1,  2,  3,  &c ;'' 
and  the  office  copy  of  the  bill  taken  by  each  defendant  shall  not  contimi  any 
interrogatories  except  those  which  such  defendant  is  so  required  to  answer, 
unless  such  defendant  shall  require  to  be  furnished  with  a  copy  of  the  whole 
bill. 

XYIII. 

8n6h  note  to  be  deemed  part  of  bill* 

That  the  note  at  the  foot  of  the  bill,  specifying  the  interrogatories  which 
each  defendant  is  required  to  answer,  shall  be  considered  and  treated  as  part 
of  the  bill,  and  the  addition  of  any  such  note  to  the  bill,  or  any  alteration  in 
or  addition  to  such  note  after  the  bill  is  filed,  shall  be  considered  and  treated 
as  an  amendment  of  the  bill. 

XIX. 

New  form  of  intorrogaiing  to  bill. 

That  instead  of  the  wordy  of  the  bill  now  iniise  preceding  the  interroprating 
part  thereof,  and  beginning  with  the  words  "  To  the  end  therefore,*  there  shall 
hereafter  be  used  words  in  the  form  or  to  the  effect  following :  ^  To  the  endi 
therefore,  that  the  said  defendants  may,  if  they  can,  show  why  your 
orator  should  not  *haTe  the  relief  hereby  prayed,  and  may,  upon  [*373] 
their  several  and  respective  corporal  oaths,  and  according  to  the  best 
and  utmost  of  their  several  and  respective  knowledge,  remembrance,  informa- 
tion, and  belief^  full,  true,  direct,  and  perfect  answer  make  to  such  of  the 
several  interrogatories  hereinafter  pumbered  and  set  forth  as  by  the  note 
hereunder  written  they  are  respectively  required  to  answer ;  that  is  to  say, — 

•♦  1.  Whether,  &c. 

«  2,  Whether,  &c." 

XX. 

Time  for  pleading,  &e.  to  be  the  tame  in  couDtry  as  in  town  caueei. 

That  a  defendant  in  a  country  cause  shall  be  allowed  no  further  time  for 
pleading,  answering,  or  demurring  to  any  original  or  supplemental  bill,  or 

30 
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bill  of  revivor,  or  to  aoy  amended  tall,  than  is  now  allowed  to  a  defendant  in 
a  town  canae. 

XXI. 

1 

Pefendaot  omittiDg  to  plead,  &«.  ia  due  time,  pUiniifTmay  file  "  traveraiDg  note."     Effect  of  aacii 

note. 

Thai  after  the  expiration  of  the  time  allowed  to  a  defendant  to  plead,  an- 
swer,  or  demur  (not  demurring  alone)  to  an  original  bill,  if  the  defiandant  shall 
have  filed  no  plea,  answer,  or  demurrer,  the  plaintiff  shall  be  at  liberty  to 
file  a  note  at  the  Six  Clerks'  Office  to  the  following  effect :  <«  The  plaintiff  in- 
tends to  proceed  with  bis  cause  as  if  the  defendant  had  filed  an  answer,  tra- 
versing the  case  made  by  the  bill,  and  the  plaintiff  had  replied  to  such  an- 
swer, and  served  a  subpoena  to  rejoin."  And  that  a  copy  of  such  note  shall 
be  served  on  such  defendant  in  the  same  manner  as  a  sabpcena  to  rejoin  is 
now  served,  and  such  note  when  filed  (a  copy  thereof  being  so  served,)  shall 
have  the  same  effect  as  if  the  defendant  had  filed  an  answer,  traversing  the 
whole  of  the  bill,  and  the  plaintiff  had  filed  a  replication  to  such  answer,  and 

served  a  subpoena  to  rejoin.  And  after  such  note  shall  have  been  so 
[*374]    filed,  *and  a  copy  served  as  aforesaid,  the  defendant  shall  not  be  at 

liberty  to  plead,  answer,  or  demur  to  the  hill  without  the  special  leave 
of  the  Court. 

XXII. 

Nol  to  be  filed  withoat  order ;  how  to  obtain  edch  order. 

'  That  a  plaintiff  shall  not  be  at  liberty  to  file  a  note  under  the  Twentyfirst 
Order,  until  be  has  obtained  an  order  of  the  Court  for  that  purpose,  which 
order  shall  be  applied  for  upon  motion,  without  notice,  and  shall  not  be 
made  unless  the  Court  shall  be  satisfied  that  the  defendant  has  been  served 
with  a  subposna  to  appear  and  answer  the  bill,  and  that  the  time  allowed  to 
the  diefendant  to  plead,  answer,  or  demur,  not  demurring  alone,  has  expired. 

XXIil. 

New  form  of  eerrice  wbieb  plaintiff  m«y  make  upon  a  paitj,  uol  beinf  an  infantt  afaimt  wben 

no  direct  relief  is  lought. 

That  where  no  account,  payment,  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  it  shall  not  be  necessary  for  the  plaintiff  to 
require  sucb  party,  not  beiug  an  infant,  to  appear  to  and  answer  the  bill. 
But  the  plaintiff  shall  be  at  liberty  to  serve  such  party,  not  being  an  infant, 
with  a  copy  of  the  bill,(a)  whether  the  same  be  an  original,  or  amended,  or 
supplemental  bill, omitting  the  interrogating  part  thereof;  and  such  bill,  as 
against  such  party,  shall  not  pray  a  subpcsna  to  appear  and  answer,  but  shall 
pray  that  such  party,  upon  being  served  with  a  copy  of  the  bill,  may  be 
bound  by  all  the  proceedings  in  the  cause.    But  this  order  is  uot  lo  prevent 


{a)  1849:  35th  Feb— On  tbie  day  Lord  Lyndhant  eaid  be  had  been  requested  by  the  other 
Judges  of  the  Court  to  state,  that  the  copy  of  the  bill  to  be  served  under  this  Order  was  to  be 
•Hher  an  oflke  copy  or  an  examined  eepy  of  the  bill  wben  filed,  sueh  copy  not  oootaioinf  tb»  ia- 
tanogating  put 
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tbe  plaintiff  from  requiring  a  party  against  whom  no  account,  payment,  con- 
▼eyance,  or  other  direct  relief  is  sought,  to  appear  to  and  answer 
*tbe  bill,  or  from  prosecuting  the  suit  against  such  party  in  tbe  or-    [*375] 
dinary  way,  if  he  shall  thinic  fit, 

XXIV. 

MenraraDdoDi  to  be  MitarMl  ia  mieh  cases  in  Sii  Clcrki*  Ofllee. 

That  where  a  plaintiff  sbaH  serve  a  defendant  with  a  copy  of  the  bill  under 
the  Twenty-third  Order,  he  shall  cause  a  memorandum  of  such  service,  and 
of  the  time  when  such  service  was  made,  to  be  entered  in  the  Six  Clerks' 
Office,  first  obtaining  an  order  of  the  Court  for  leave  to  make  such  entry, 
which  order  shall  be  obtained  upon  motion  without  notice,  upon  Che  Court 
being  satisfied  of  a  copy  of  the  bill  having  been  so  served,  and  of  the  time 
when  the  service  was  made. 

XXV. 

Defendant  so  aerred,  not  appearioif  in  dne  time,  plaintiff  may  proeeed  as  if  eneh  defendant  .frere 

not  a  party. 

That  where  a  defendant  ahalL  have  been  served  with  a  copy  of  the  bill 
under  the  Twenty-third  Order,  and  a  memorandum  of  such  service  shall  have 
been  duly  entered,  and  such  defendant  shall  not,  within  the  time  limited  by 
the  practice  of  the  Court  for  that  purpose,  enter  an  appearance  in  common 
form,  or  a  special  appearance  under  the  Twenty-seventh  Order ;  the  plaintiff 
shall  be  at  liberty  to  proceed  in  the  cause,  as  if  the  party  served  with  a  copy 
of  the  bill  werrnot  a  party  thereto,  and  the  party  so  served  shall  be  bound  by 
all  the  proceedings  in  the  cause,  in  the  same  manner  as  if  (le  had  appeared  to 
and  answered  the  bill. 

xxn. 

Defendant  so  aerved,  entering  a  eooioaon  appearanoe,  anit  to  be  ppoaeentrd  afrainst  him  in  ordina* 

ry  way,  but  at  defeudant'a  riak  aa  to  coats  oceaaioned  thereby. 

That  where  a  party  shall  be  served  with  a  copy  of  the  bill  under  the 
Twenty-third  Order,  such  party  if  he  desires  the  suit  to  be  prosecuted  against 
himself  in  the  ordinary  way,  shall  be  entitled  to  have  it  so  prosecuted  ;  and 
in  that  case  he  shall  enter  an  appearance  in  the  common  form,  and  the  suit 
shall  then  be  prosecuted  against  him  in  the  ordinary  way ;  but  the 
costs  'occasioned  thereby  shall  be  paid  by  the  party  so  appearing,  [*376] 
unless  the  court  shall  otherwise  direct. 

XXVII. 

Defendant  ao  aerred  may  enter  apecial  appearance,  bat  at  hia  own  riak  aa  to  coats  oceaaioned 

thereby.    Form  of  apecial  appearance. 

That  where  a  party  shall  be  served  with  a  copy  of  the  bill  under  the 
Twenty-third  Order,  and  shall  desire  to  be  served  with  a  notice  of  the  pro- 
ceedings in  the  cause,  but  not  otherwise  to  have  the  same  prosecuted  against 
himself,  he  shall  be  at  liberty  to  enter  a  special  appearance  under  the  follow- 
ing form ;  (that  is  to  say)  *'  A.  B.  appears  to  the  bill  for  the  purpose  of  being 
served  with  notice  of  all  proceedings  therein.'*    And  thereupon,  the  party  en» 
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tarings  such  appearance  shall  be  entitled  to  be  served  with  notice  of  all  pro- 
ceedings in  the  cause,  and  to  appear  thereon.  But  the  costs  occasioned  there- 
by shall  be  paid  by  the  party  entering  such  appearance,  unless  the  Court  shall 
otherwise  direct. 

XXVIII. 

SpsciaJ  appearmnM  not  to  be  eoiered  after  the  oraal  time  withoot  leare. 

That  a  party  shall  not  he  at  liberty  to  enter  snch  special  appearance  under 
the  Twenty-seventh  Order,  after  the  time  limited  by  the  practice  of  the  Court 
for  appearing  to  a  bill  in  the  ordinary  course,  without  first  obtaining  an  order 
of  thie  Court  for  that  purpose ;  such  order  to  be  obtained  on  notice  to  the  plain- 
tiff, and'tbe  party  so  entering  such  special  appearance,  shall  be  bound  by  all 
the  proceedings  in  the  cause,  prior  to  such  special  appearance  being  so  entered. 

XXIX. 

PlaintUrproeeentiDf  rait  agaioit  each  defeodaat  in  ordioary  way,  liable  toeoeteoceaHooed  thereby. 

That  where  no  account,  payment,  conveyance,  or  other  relitf  is  sought 
against  a  party,  but  the  plaintiff  shall  require  such  party  to  appear  to  and  an- 
swer the  bill,  the  costs  occasioned  by  the  plaintiff  having  required  such  party 

so  to  appear  and  answer  the  bill  and  the  costs  of  all  proceedings  con- 
p377J    sequential  thereon,  shall  be  *paid  by  the  )>laintiff,  unless  the  Court 

shall  otherwise  direct. 

XXX. 

De?iMei  in  tniet  with  pewer  to  eell  and  five  receipts,  te  repreaent  ctHai  ftit  iruH  in  like  manner 

aa  eaecaton  in  caie  of  personal  estate. 

That  in  all  suits  concerning  real  estate  which  is  vested  in  trustees  by  de- 
vise, and  such  trustees  are  competent  to  sell  and  give  discharges  for  the  pro- 
ceeds of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially  interested  in  the  estate  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the  same  manner,  and  to  the  same  extent, 
as  the  executors  or  adu)inistrators  in  suits  concerning  personal  estate  repre- 
sent the  persons  beneficially  interested  in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  beneficially  interested  in 
such  real  estate,  or  rents  and  profits,  parties  to  the  suit ;  but  the  Court  may 
upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons  to  be  made  parries. 

XXXI. 

Heir  not  neoeeaery  party  to  soits  to  execute  tmeu  of  witt,  nnlese  will  ie  to  be  estabtiabed. 

That  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to 
make  the  heir  at  law  a  party;  but  the  plaintiff  shall  be  at  liberty  to  make 
the  heir  at  law  a  party  where  he  desires  to  have  the  wiU  established  against 
him. 
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XXXIL 

One  or  more  of  perliee  jointly  and  ■everally  linble,  may  be  eoed  alone. 

That  ID  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand 
agairfst  several  persons,  either  as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  Court,  as  parties  to  a  snit  concerning  such  demand, 
all  the  persons  liable  thereto ;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable. 

•XXXIII.  [*3781 

On  demurrer  or  plea  beinj^  overruledy  plaintiff  may  file  traTeniti^  note. 

That  where  a  demurrer  or  plea  to  the  whole  bill  shall  be  overruled,  the 
plaintiff,  if  he  does  not  require  an  answer,  shall  be  at  liberty  immediately  to 
file  his  note  in  manner  directed  by  the  Twenty-first  Order,  and  with  the 
same  effect,  unless  the  Court  shall,  upon  overruling  such  demurrer  or  plea, 
give  time  to  the  defendant  to  plead,  answer,  or  demur;  and  in  such  case,  if 
the  defendant  shall  file  no  plea,  answer,  or  demurrer,  within  the  time  so  al- 
lowed by  the  Court,  the  plaintiff,  if  he  does  not  require  an  answer,  shall,  on 
the  expiration  of  such  time,  be  at  liberty  to  file  such  note. 

XXXIV. 

Demurrer  to  be  held  iofficlent,  unieas  let  down  by  plaintiff  within  certain  time. 

That  where  the  defendant  shall  file  a  demurrer  to  the  whole  bill,  the  de- 
murrer shall  be  held  sufficient,  and  the  plaintiff  be  held  to  have  submitted 
thereto,  unless  the  plaintiff  shall,  within  twelve  days  from  the  expiration  of 
the  time  allowed  to  the  defendant  for  filing  such  demurrer,  cause  the  same  to 
be  set  down  for  argument :  and  where  the  demurrer  is  to  part  of  the  bill 
the  demurrer  shall  be  held  sufficient,  and  the  plaintiff  be  held  to  have  sub- 
mitted thereto,  unless  the  plaintiff  shall,  within  three  weeks  from  the  expira- 
tion of  the  time  allowed  for  filing  such  last  mentioned  demurrer,  cause  the 
same  to  be  set  down  for  argument. 

XXXV. 

Plea  to  be  held  well  pleaded,  onleeeeet  down  by  plaintiff  within  certain  time. 

That  where  the  defendant  shall  file  a  plea  to  the  whole  or  part  of  a  bill, 
the  plea  shall  be  held  good  to  the  same  extent  and  for  the  same  purposes  as 
a  plea  allowed  upon  argument,  unless  the  plaintiff  shall,  within  three  weeks 
from  the  expiration  of  the  time  allowed  for  filing  such  plea,  cause  the  same 
to  be  set  down  for  argunient,  and  the  plaintiff  shall  be  held  to  have  submitted 
thereto. 

•XXXVI.  [♦379J 

No  demurrer  or  plea  to  be  disallowed  for  co?erinj^  too  little. 

That  lio  demurrer  or  plea  shttll  be  held  bad  and  overruled  upon  argument,  v 
only  because  such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to  it. 

xxxvri. 

No  demmrer  or  plea  to  be  dieallowed  for  being  covered  by  anewer. 

That  no  demurrar  or  plea  shall  be  held  bad  and  overruled  upon  argument, 
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only  because  the  answer  of  the  defendant  may  extend  to  some  part  of  the 
same  matter  as  may  be  covered  by  such  demarrer  or  plea. 

XXXVIIl. 

Defendant  may  by  answer  protect  himielf  agaioet  pTing  dieooTery. 

That  a  defendant  shall  be  at  liberty  by  answer  to  decline  answeriag  any 
interrogatory  or  part  of  an  interrogatory,  from  answering  which  he  miicht 
have  protected  himself  by  demurrer :  and  that  he  shall  be  at  liberty  510  to  de- 
cline, notwithstanding  he  shall  answer  other  parts  of  the  bill  from  which  he 
might  have  protected  himself  by  demurrer. 

XXXIX. 

Where  defect  of  parties  saggested  by  answer,  plaintiff  may  set  the  cause  down  on  that  objeetioa 
only :  failing  to  do  so  not  entitled,  as  of  course,  to  amend  at  the  hearing. 

That  where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is  de- 
fective for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  within  foiHteen 
days  after  answer  filed,  to  set  down  the  cause  for  argument  upon  that  objection 
only  ;  and  the  purpose  for  which  the  same  is  so  set  down  shall  be  notified  by 
an  entry,  to  be  made  in  the  Registrar's  book,  in  the  form  or  to  the  effect  fol- 
lowing ;  (that  is  to  say,)  '^  Set  down  upon  the  defendant's  objection  for  want 
of  parties ;"  and  that  where  the  plaintiff  shall  not  so  set  down  his  cause,  but 
shall  proceed  therewith  to  a  hearing  notwithstanding  an  objection  for  want 
of  parties  taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the  cause, 

if  the  defendant's  objection  shall  then  he  allowed,  be  entitled  as 
[*380]    *of  course,  to  an  order  for  liberty  to  amend  his  bill  by  adding  parties. 

But  the  Court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  till. 

XL. 

Where  defect  of  parties  not  suggested  by  answer,  the  Court  may  make  a  decree  saving  the  rights 

of  absent  parties. 

That  if  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is  de- 
fective for  want  of  parties,  not  having  by  plea  or  answer  taken  the  objection, 
and  therein  specified  by  name  or  description  the  parties  to  whom  the  objec- 
tion applies,  the  Court,  (if  it  shall  think  fitj  shall  be  at  liberty  to  make  a  de- 
cree saving  the  rights  of  the  absent  parties. 

XLI. 

Ccwts  of  erom  bill  for  dincovery  only  to  be  in  the  discretion  of  the  Court 

That  where  a  defendant  in  equity  files  a  cross  bill  acfainst  the  plaintiff  in 
equity  for  discovery  only,  the  costs  of  such  bill,  and  of  the  answer  thereto, 
shall  be  in  the  discretion  of  the  Court  at  the  hearing  of  the  original  cause. 

XLII. 

Answer  to  such  cross  bill  bow  to  be  read  and  used. 

That  where  a  defendant  in  equity  files  a  cross  bill  for  discovery  only 
against  the  plaintiff  in  equity,  the  answer  to  such  cross  bill  may  be  read  and 
used  by  the  pnrty  filing  such  cross  bill,  in  the  same  manner  and  under  the 
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aune  restrictions  as  the  answer  to  a  bill  praying  relief  may  now  be  read  and 
used. 

XUII. 

Exhibita  proraUe  mva  voce  roaj  be  proved  by  affidavit. 

That  in  cases  in  which  any  exhibit  may  by  the  present  practice  of  the 
Court  be  proved  viva  voce  at  the  hearing  of  a  cause,  the  same  may  be  proved 
by  the  affidavit  of  the  witness  who  would  be  competent  to  prove  the  same 
viva  voce  at  the  hearing. 

•XLIV.  [•SSI] 

Defendant  roaking  default  at  the  heariag,  decree  to  be  abaelateat  once. 

That  where  a  defendant  makes  default  at  the  bearing  of  a  cause,  the  de- 
cree shall  be  absolute  in  the  first  instance,  without  giving  the  defendant  a 
day  to  show  cause,  and  such  decree  shall  have  the  same  force  and  effect  as 
if  the  same  bad  been  a  decree  nt>t  in  the  first  instance,  and  afterwards  made 
absolute  in  default  of  cause  shown  by  the  defendant. 

XLV. 

Decreee  in  administratioD  laita  to  contain  inquiry  ae  to  peraonal  estate  ontstanding. 

That  every  decree  for  an  account  of  the  personal  estate  of  a  testator  or  in- 
testate shall  contain  a  direction  to  the  Master  to  inquire  and  state  to  the 
Court  what  parts  (if  any)  of  such  personal  estate  are  outstanding  or  undis- 
posed of,  unless  the  Court  shall  otherwise  direct. 

XLVI. 

Interest  from  date  of  decree  to  be  allowed  oat  of  sarplui  estate  on  debts  not  carrying  interest. 

That  a  creditor,  whose  debt  does  not  carry  interest,  who  shall  come  in  and 
establish  the  same  before  the  Master,  under  a  decree  or  order,  in  a  suit,  shall 
be  entitled  to  interest  upon  his  debt,  at  the  rate  of  £1  per  cent,  from  the  date 
of  the  decree,  out  of  any  assets  which  may  remain  after  satisfying  the  costs 
of  the  suit,  the  debts  established,  and  the  interest  of  such  debts  as  by  law 
carry  interest 

XLVIl. 

Creditors  to  have  costs  of  establisbiog  their  debta. 

That  a  creditor  who  has  come  in  and  established  his  debt  before  the  Mas- 
ter under  a  decree  or  order  in  a  suit,  shall  be  entitled  to  the  costs  of  so  estab- 
lishing his  debt,  and  the  same  shall  be  taxed  by  the  Master,  and  added  to 
the  debt. 

XLVIII. 

Affidavits,  &e.  not  to  be  recKed  in  Master's  reports,  but  to  be  referred  to  and  identified. 

That  in  the  reports  made  by  the  Masters  of  the  Court,  no  part  of 
any  state  of  facts,  charge,  affidavit,  ^deposition,  examination,  or  an-    [*382] 
swer,  brought  in  or  used  before  them,  shall  be  stated  or  recited.  But 
such  state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer  shall 
be  identified,  specified,  and  referred  to,  so  us  to  inform  the  Court  what  state 
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of  facts,  charge,  affidavit,  deposition,  examination  or  answer,  were  ao  broogbt 
in  or  used. 

XLTX. 

Bills  of  reTiTor  aod  rapptement  need  not  let  forth  the  etateneBteof  the  oiiginel  pieadingi. 

That  it  shall  not  be  necessary  in  any  bill  of  revivor,  or  supplemental  bill, 
to  set  forth  any  of  the  statements  in  the  pleadings  in  the  original  suit,  unless 
the  special  circumstances  of  the  case  may  require  it. 

L. 

Petition  of  rehearing  need  not  etnte  proceeding!  anterior  to  decree. 

That  in  any  petition  of  rehearing  of  any  decree  or  order  made  by  any 
Judge  of  the  Court,  it  shall  not  be  necessary  to  state  the  proceedings  anterior 
to  the  decree  or  order  appealed  from,  or  sought  to  be  reheard. 

LI. 

Orderi  to  take  effect  from  end  of  Michaelmas  term  1841. 

That  the  foregoing  Orders  shall  take  effect  as  to  all  suits,  whether  now  de- 
pending, or  hereafter  commenced,  on  the  last  day  of  Michaelmas  term.  One 
thousand  eight  hundred  and  forty  one. 

cottenham,  c. 
Langdale,  M.  R. 
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ACCOUNT. 
See  Srr  Orr,  9. 

ACQUrESCBNCE. 
See  NviSAMCB. 

ADMINISTRATOR. 
See  Pkemnal  Rbpkkskntatiyb. 

ADVANCING  CAUSES. 
PUNciPis    OF   TBE    Court   in.     ^awmm   t. 

Smmuel,  181. 

AFFIDAVIT. 
See  Praotigb,  4. 

AGENT. 

«  An  objection  to  a  bill  by  an  incorporated  rail- 
way company  for  specific  performaDce  of  a 
coutraet,  Tor  the  porchase  of  land,  entered  Into 
by  their  agent  that  it  did  not  appear  that  the 
agent  was  authorixed  under  the  corporate  seal, 
aud  therefore  that  there  was  no  mtttoality, 
overrulea,  on  the  ground  that  the  company  had, 
before  the  bill  was  filed,  not  only  acted  on  the 
contract  by  entering  into  possession  of  the 
land,  but  actually  made  a  railroad  over  it. 
London  and  Birmingham  Railway  Company 
Y.  WinifTt  57. 
See  MuNiciTAi.  Corporations.    Pleading,  2. 

AMENDMENT. 
See  Practigb»  3. 

ANNUITY. 

A  testator  bequeathed  to  bis  wife  600iL  per  an- 
num for  her  life,  to  be  paid  qoarteriyi  and  after 
her  death  the  said  annuity  to  be  equally  divi* 
ded  between  six  persons,  whom  he  named,  or 
the  sunrivon  or  surrivor  of  tbem.    Ue  also 


gave  to  each  of  these  six  persons  1001.  per  an- 
num during  their  lives,  to  be  paid  quarterly, 
with  power  to  leave  their  said  respective  aouoi- 
ties  at  their  deaths  to  any  persons  they  might 
marry,  or  any  children  they  might  leave :  but 
in  case  of  any  of  them  dying  without  exer- 
cising such  power,  then  to  the  survivors  or 
survivor.  Held,  reversing  the  decree  below, 
that  the  gifts  over  of  the  annuities  of  600L  and 
lOUi.  respectively  were  not  gifts  of  so  much 
stock  in  the  three  per  cents,  as  would  produce 
thoise  annuities,  but  gifts  of  annuities  for  the  re- 
spective lives  only  of  the  persons,  to  whom 
they  were  limited,  as  tenants  in  common. 
BUwitt  V.  Roberte,  274.  • 

See  Lunatic. 

ANSWER. 
See  Plkadino,  2,  3. 

ASSIGNEE  OF  DEBT. 
See  Sbt  Oft,  1. 

ASSIGNEES  IN  BANKRUPTCY. 
See  Sbttlkmsnt,  1. 

ATTORNEY  GENERAL. 

In  an  information  tbe  Attorney  General,  and  not 
the  relator,  is  the  paity  prosecuting  the  cause  : 
and,  therefore,  the  court  j^ill  nut  allow  counsel 
for  the  relstor  to  be  heard  in  any  other  char- 
acter than  as  connsel  for  the  Attorney  Gen- 
eral. Attorney  General  t.  Ironmangere 
Companyy  208. 

AUTHORITY. 
See  AoiNT. 

BANKRUPTCY. 
See  Intbrxst. 


31 


384 


INDEX. 


BREACH  OF  CONTRACT. 
See  Set  Off,  2. 

BREACH  OF  INJUNCTION. 

6>e    CONTKHPT. 

BREACH  OF  TRUST. 

Part  of  a  som  of  money  which  had  been  raised 
by  a  husband  upon  Ibe  necurity  of  property 
comprised  in  his  marriage  settlement,  by 
means  of  a  suppreesion  of  the  settlement,  was 
lent  by  him  to  the  trustee  of  the  aeltlement 
upon  his  bond,  the  trustee  being  ignorant  of  the 
means  by  which  the  money  had  been  raised 
AAer  the  death  of  the  husband,  the  wife,  who 
was  entitled  to  a  life  interest  in  the  settled 
property,  with  remainder  to  her  children,  took 
out  admmistration  to  her  husband,  and  filed  a 
bill,  in  her  own  name  and  iu  the  namea  of  her 
children  by  herself  as  their  next  friend,  against 
the  trustee,  who  had  in  the  mean  time  taken 
the  benefit  of  the  insolvent  debtor'a  act,  pray- 
ing that  the  sum  due  upon  the  bond  (which 
the  widow,  as  administratrix,  offered  to  deliver 
up)  might  be  replaced,  with  interest,  upon  the 
trufits  of  the  settlement  Held,  that  the  widow 
and  children  had  a  clear  equity  to  follow  the 
money  in  the  bands  of  the  trustee,  and  that 
they  would  have  bad  the  same  equity  if,  in- 
stead of  being  a  trustee,  he  bad  been  a  stran- 
ger ;  and  setubUt  that  such  a  claim  would  not 
have  been  barred  by  the  trustee's  discharge 
under  the  insolvent  drbtore'  act,  eveu  if  it  had 
been  proved  (which  it  was  not)  thai  the  bond' 
had  been  included  in  bis  schedule.  Buek- 
eridge  ▼.  OlatUt  126. 
See  MuMciPAL  Corpojution.    Pakties,  1. 

CHARITY. 

A  testator  gave  tbe  residue  of  his  estate  to  an  in- 
corporated compauy  iu  the  city  of  ix>ndon, 
upon  trust  to  apply  one  moiety  of  the  income 
to  the  redemption  of  Britifeh  slaves  in  Turkey 
or  Barbary,  one-fourth  part  to  the  support  of 
charity  schools  in  the  city  and  suburbs  of  Lon- 
don, where  the  education  was  according  to  the 
church  of  England,  not  givhig  to  any  one 
above  20/.  a  year ;  and  in  consideration  of  the 
company's  care  and  pains  in  the  execution  of 
his  will,  out  of  the  remaining  fourth  part  to 
pay  lOL  a  year  to  such  minister  of  the  church 
of  England  as  should  from  time  to  lime  offici- 
ate in  their  hospital,  and  the  rest  to  necessita- 
ted decayed  Ireemen  of  the  company,  their 
widows  and  cbildreu,  not  exceeding  llM.  a 
year  to  any  family.  And  the  testator  posi- 
tively forbade  his  trustees  to  diminish  the  capi- 
tal by  giving  away  any  part  of  it,  or  to  apply 
the  income  to  any  use  or  uses  but  those  men- 
tioned iu  his  will.  The  income  of  a  moiety  of 
tbe  residue  having  for  several  years  been  suf- 
fered to  accumulate  in  consequence  of  there 
being  no  British  captives  in  Turkey  or  Bar- 
bary, an  information  was  filed  for  the  admin - 
istratiop  of  the  charity  estate,  including  tbe 
accumulations  of  that  moiety.  And  it  appear- 
ing that  there  were  Uien  no  such  British  slaves 
to  be  redeemed,  and  no  other  olgect  having 


been  suggested  which,  in  tbe  opinion  of  tbe 
court,  bore  any  resemblance  to  the  redemptioa 
of  such  slaves,  it  was  declared  that,  alter  set- 
ting apart  a  certain  sum  out  of  that  moiety 
and  its  accumulations,  to  provide  a  fund  for 
the  redemption  of  any  British  subjects  who 
might  ihereaAer  be  held  in  slavery  in  Tuikey 
or  Barbary,  the  income  of  the  surplus  of  that 
moiety  and  itb  accumulations  ought  to  be  ap- 
plied in  supporting  and  agisting  charity  schocds 
in  England  and  Wales,  where  the  education 
was  according  to  the  church  of  England,  but 
.  not  to  an  amount  of  more  than  20/.  per  year 
to  any  one  school ;  and  it  was  referred  back  to 
tbe  master  to  settle  and  approve  a  scheme  lor 
that  purpose.  Attorney  Gener^t  ▼.  /rviimoa- 
ger»  Company,  208. 

CHOSE  INACTION. 
Ste  VoLUMTAjiY  Sbttlkiiknt*  2. 

CHURCH  RATE. 

Whether  the  stat.  53  6.  3,  c.  127,  a.  7,  which 
gives  power  to  a  justice  to  enforce  the  payment 
of  a  sum  under  iO/.  due  upon  a  church  rate, 
where  neither  the  validity  of  the  rate  nor  the 
liability  of  the  party  has  been  questioned,  takes 
away  the  jun»dictiou  of  the  Ecclesiastical 
Courts  in  such  cases,  queere,  ' 

But  assuming  that  it  does,  it  seems  that  it  ia still 
competent  to  institute  a  suit  in  that  court  for 
payment  of  a  sum  under  10/.  due  upon  a 
church  rate,  because,  until  the  defendant  has 
appeared  in  such  a  suit,  there  may  be  no 
means  of  knowing  whether  the  validity  or  lia- 
bility is  in  dispute  or  not.  Therefore,  wtiers 
a  eigmfieuvU,  as  recKed  in  tberetnrn  to  a  writ 
of  kabeut  eorpvt,  stated  that  the  prisoner  had 
been  pronounced  guilty  of  contumacy,  for  non- 
payment of  a  fruni  of  2/.  5s.  to  certain  chuich- 
wardens  with  their  coats  of  suit,  pursuant  to  a 
monition  duly  issued  iu  a  oertaiu  cause  of  sub- 
traction of  church  rate,  the  proceedings 
wherein  weie  carried  on  in  pain  of  tbe  con. 
tuniacy  of  the  prisoner,  who,  though  duly  cited 
with  the  usual  intimation,  had  not  appeared ; 
an  objection  that  the  cause  was  not  sutticjently 
described  for  want  of  an  averment  that  the  va- 
lidity of  the  rate  of  the  liability  or  tbe  party 
were  in  disputs*  waa  overrulvd.  in  r«  BameSt 
31. 

CONSTRUCTION. 
See  AnnuiTT.    Leoact.     Maimtemamos.    Srr- 

TLKMENT. 

CONTEMPT. 

1.  A  party  who  has  notice  of  an  order  of  Ihe 
court  is  bound  by  it  from  the  time  the  order 
is  pronouuced,  aiud  if  the  order  be  for  an  ia- 
juiiction,  and  Ihe  party  after  notice  be  guilty 
of  a  breach  of  it,  he  may  be  committed  for  the 
contempt  without  the  production  of  the  wnt  of 
injunctioD,  and  although  tbe  writ  have  not  ac- 
tually isKued.    M*Neii  v.  OmtmiU  98. 

2.  It  appearing  upon  a  motiou  to  take  tbo  bill 
pro  eonfeMo  against  a  delendant  who  was  in 
custody  under  an  attachment  for  want  of  aa 
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ftiMw«r,  that  iht  tifM  Ibr  makitif  It  hhiA  ex- 
pired ;  the  ooort  not  ooly  refased  the  motion, 
hot  forthwith  dieehir^  the  inrisoner  ool  or 
ciMtody  without  payionf  any  of  the  coete  of  bis 
oontempL  CoIUm  ▼.  CoUyer,  262. 
3.  A  defendant  orif^inalty  committed  to  prison 
nnder  an  attachment  for  not  appearing  to  the 
bill,  remained  there  without  applying  for  bis 
diaebam,  after  he  had  by  the  default  of  the 
plaintiff  become  entitled  to  be  discharged  with- 
out paying  any  of  the  costs  of  his  contempt. 
While  be  so  remained  in  prison,  the  plaintiff 
lodged  an  attachment  against  him  for  want  of 
an  answer :  Held,  that,  under  these  circum- 
stances, the  attachroent  conid  not  operate  as 
a  valid  detainer;  and,  therefore,  upon  the  sub- 
sequent application  of  the  prisoner,  he  was  dis- 
charged, without  paying  any  of  the  costs  of  his 
contempt    Lewis  v.  Evans,  264. 

CONTRIBUTION. 
See  Partim,  1. 

COPYHOLD. 
See  Voluntary  Sbttlbment,  1. 

CORPORATE  OFFICER. 
See  Municipal  Corporation. 

COSTS. 

1.  A  residuary  gift  in  a  will  is  a  gift  of  all  that 
•hall  remain  after  payment  of  debts  and  lega- 
cies, and  the  expenses  incident  to  the  execu- 
tion of  the  will.  And  therefore,  where  a  tes- 
tator gave  his  residuary  estate,  both  real  and 
peraonal,  upon  trust  to  be  divided  in  certain  pro. 
portions  among  certain  classes  of  persons,  al- 
though some  of  the  classes  turned  out  to  be 
much  more  numerous  than  others,  it  was  held 
that  the  costs  of  establishing  the  claims  of  the 
indiTidoals  composing  the  different  classes 
were  not  to  be  paid  exclusively  out  of  the  por- 
tions attributable  to  such  classes  respectively, 
but  that  the  costs  of  all  the  persons  who  estab- 
lished their  claims  as  falling  within  the  several 
classes  were  to  be  paid  indiscriminately  out  of 
the  residuary  fund  before  any  apportionment 
of  it  took  place.  SkuttUworih  v.  Howarth, 
22a 

3.  Where  one  part  of  a  motion  is  of  course,  and 
the  other  part  is  contested  and  refused,  the 
eonrt,  although  it  grants  that  part  which  is  of 
course,  will  order  the  party  moving  to  pay  the 
eoets  of  the  motion.  Murray  v.  IFs/fer, 
114. 
See  Lunatic  Mortgaobb,  1.    Travbrsk. 

COVENANT. 
See  Sbttlbmbnt.    Voluntary  Sbttlbhbnt,  1. 

CROSS  EXAMINATION. 

See  SpBOiric  Pbrformancb. 

CY  PRES. 
See  Cbaritt. 

DAMAOES 
See  Sbt  Ofv,  9. 


DE  GONTUMACE  CAPIENDO. 

Semble,  that  the  indorsement  upon  a  writ  de 
contumace  capiendo  need  not  show  that  all 
the  formalities  prescribed  by  the  act  5  Elix.  c. 
23,  have  been  complied  with.  In  re  Bainee,  31. 

DEMURRER. 

See  Nuisanob. 

DISCHARGE  OF  PRISONER. 
See  Contbmpt,  2,  3. 

DISCOVERY. 
See  Pleading,  2. 

DISMISSING  BILL. 
See  Practice,  2. 

DISTRIBUTION  OF  RESIDUE. 
«  See  Costs. 

ECCLESIASTICAL  COURT. 
See  Church  Rate.    Habeaj  Corpus. 

ELECTION. 

Where  a  party  claiming  to  be  entitled  to  real  es. 
tate,  but  being  uncertain  whether  his  title  was 
a  legal  or  an  equitable  one,  was  proceeding  for 
the  recovery  of  it  by  action  at  law  and  bill  in 
equity  at  the  same  time :  Held  that  he  was 
bound  to  elect  either  to  suspend  his  proceedings 
at  law  or  to  have  his  bill  dismissed,  although 
the  relief  prayed  by  the  bill,  embracing  an  ac- 
count  of  rents  and  a  delivery  of  the  title  deeds, 
wa^  more  extensive  than  that  which  was 
sought  by  the  action. 

Where  a  party  is  proceeding  at  law  and  in  equi- 
ty at  the  same  time  for  the  same  cause  of  suit, 
the  court  has  no  discretion  to  retain  the  suit  if 
the  plaintiff  proceed  with  his  action,  except  in 
cases  where  the  proceeding  at  law  is  ancHlary, 
to  that  in  equity,  in  which  cases  the  court  has 
<  the  power  to  mould  the  proceedings  with  a  view 
to  its  own  decree,  and  fur  that  purpose  may 
allow  the  action  to  proceed,  retaining  the  bill 
in  the  mean  time.    Royle  v.  Wynne,  252.  _ 

ELEGIT. 

Whether  a  court  of  equity  will  interfere  in  favor 
of  an  equitable  mortgagee  agftiost  tenant  by 
elegit,  who  has  got  possession  of  the  land  with- 
out^ notice  of  the  mortgage, fonder  a  judgment 
obtaine'd  against  the  mortgagor  subsequently  to 
the  mortgage  ;  Qaare  7  Wkihsorth  v.  Oaw 
gain,  325. 

ENCOURAGEMENT  OF  NUISANCE. 

See  NuitANCx. 

ENQUIRY. 
See  PLBASiNtf,  6.     Spbcifio  Pbrvormanqb. 

EQUITABLE  MORTGAGE. 

See  ELBorr. 

EXECUTOR. 
See  Personal  Rbprbsbntatxvb. 


386 


INDEX. 


EXHIBITS. 
See  Pkacticb,  7. 

FATHER'S  ABILITY. 
See  Maintsnancb,  2. 

FEME  COVERT. 
See  Marrikd  WoMAif. 

FOLLOWING  TRUST  MONEY. 
See  Breach  or  Trobt. 

GENERAL  ORDERS. 
See  Practice,  1,  2,  3,  4. 

HABEAS  CORPUS. 

llie  object  of  the  control  which  this  court  hu 
over  the  Eccleeiaalical  Courts  by  means  of  the 
writ  of  habeae  corpus,  is  to  keep  those  courts 
within  the  jurisdiction  which  the  law  has  as- 
sij^ned  to  them,  and  not  to  correct  any  error 
into  which  they  may  fall  in  the  exercise  of  it. 
And*  therefore,  objections  taken  to  a  Mignifi- 
eavit  upon  the  gfround  that  it  did  not  suffi- 
ciently show  that  the  defendant  had  been 
regularly  cited,  and  upon  the  further  ground, 
that  the  Eeclesifwtieal  Court  was  not,  accor- 
ding to  its  own  practice,  aulhorixed  to  proceed 
to  judgment  upon  the  merits,  against  a  party 
who  had  never  appeared,  were  overruled.  In 
re  Bai$uM,  31. 

IMPERTINENCE. 
See  PLKADUia,  3. 

INJUNCTION.' 

1.  Where  parties,  in  possession  of  au  easement, 
filed  a  bill  to  restrain  the  owner  of  the  land 
from  proceeding  with  an  action  of  trespass,  al* 
leging  three  grounds  of  defeuee  to  the  action, 
two  of  which  were  legal,  and  one  equitable, 
this  court  allowed  the  action  to  proceed  to 
judgment,  inasmuch  as  if  the  legal  grounds  of 
defence  should  be  sustained,  the  interposition 
of  this  court  would  be  unnecessary,  and  if  ihey 
should  not  be  sustained,  and  if  it  should  there- 
fore become  necessary  to  entertain  the  equita. 
ble  question,  this  court  would  know  what 
amount  of  damages  a  jury  had  assessed  as  a 
coropensstion  for  the  easement,  and  be  ena- 
bled to  secure  that  amount  until  the  hearing 
of  the  cause.     Bernard  v.  Wallie,  85. 

2.  An  injunction  to  restrain  the  working  of  valua- 
ble mines  refused,  under  the  circumstances,  on 
condition  of  the  defendant's  making  certain 
admissions  for  the  purpose  of  enabling  the 
plaintiff  to  bring  an  action,  although  there  was 
reason  to  apprehend  that  if  the  working  was 
continued,  the  plaintiff's  houses  upon  the  sur- 
face would  be  totally  destroyed  or  irreparably 
damaged  before  the  legal  riglit  could  be  decided, 
ded.  HUton  v.  The  Earl  of  OranvilU, 
283. 

3.  The  object  of  the  interference  of  a  court  of 
equity,'  by  interlocutory  iojunction,  between 
two  parties  who  are  at  issue  upon  a  lej^al  riffht, 
is  solely  the  protection  of  the  property  in  dis- 
pute until  the  legal  right  shall  have  been  ascer- 
tained :   and,   therefore,  such   an  injunction 


oQgbt  always  to  be  aeeompanied  by  a  pirovi- 
sion  for  putting  the  question  into  a  counse  of 
speedy  investigation  at  law.  Harmau  v.  Joaee^ 
299. 

Semble.  The  court  will,  in  no  case,  inter- 
fere, upon  aa  interlocutory  application,  to  pre- 
vent a  party  from  enforcing  a  It^gral  right,  with- 
out putting  the  party  applying  upon  such  terms 
as  will  enable  the  court  to  do  justice  to  the 
party  restrained,  in  the  eveut  of  the  plaintiff 
in  equity  failing  to  make  out  a  case  for  equi- 
table  relief  at  the  hearing.  Sanxter  w.  Foster, 
302. 
See   CoNTZMFT.      Intsrpleader.      Nuibancx. 

Set  Off. 

INQUISITION. 
See  Travxrbb. 

INSOLVENT  DEBTORS  ACT. 
See  Brrach  qf  Trust.    VoLUNTAar  Srttlk- 

MBNT,  2. 

INSUFFICIENCY. 
See  PLBAniiia,  2. 

INTEREST. 

Where  one  of  two  obligors  in  a  jomt  and  several 
bond  had  become  bankrupt,  and  the  obligee 
having  by  several  dividends  in  the  bankrupt  ty 
been  paid  20s.  in  the  pound  upon  the  amoont 
of  principal  and  interest  due  at  the  date  of  the 
commission,  also  carried  in  a  claim  in  respect 
of  the  same  bond  under  a  decree  in  a  suit  for 
the  administration  of  the  estate  of  the  co-obli- 
gor, who  had  died :  Held,  that  the  amount  due 
to  the  obligee,  in  respect  of  such  cUim,  was  to 
be  computed  by  treating  the  dividends  as  or- 
dinary payments  on  account,  that  is,  by  ap- 
plying each  dividend,  in  the  first  place,  lu  the 
payment  of  the  interest  due  at  the  date  of  such 
dividend,  and  the  surplus,  if  any,  in  reduction 
of  the  principal ;  and  eemble,  the  same  princi- 
ple of  computation  is  applicable  in  bankruptcy 
as  between  the  bankrupt  and  creditors,  where 
there  w  a  surplus  of  the  estate  after  payment 
of  20«.  to  the  pound  upon  all  the  debts  proved. 
Bower  V,  Marris,  351.  ^ 

INTERPLEADER. 

1 .  Where  one  of  the  defendants  to  a  bill  of  inter- 
pleader insists  that  the  effect  of  some  act  of 
the  plaintiff  is  to  deprive  him,  as  against  that 
defendant,  of  the  right  which  he  would  ether- 
wise  have  to  treat  the  case  as  one  of  inter- 
pleader, the  court  will  not,  on  that  account, 
refuse  an  injunction,  unless  it  be  satisfied 
either  that  the  act  relied  on  has  the  effect  which 
the  defendant  attributes  to  it,  or  at  least  that 
the  question,  whether  it  has  that  effect  or  not, 
is  a  real  and  substantial  question  to  be  tried. 

And  therefore,  where  a  tenant  filed  a  bill  of 
interpleader  against  two  seie  of  persons  who 
claimed  to  be  respectively  devisees  and  co- 
heirs of  his  origrjnal  landlord,  an  injunction 
was  granted  to  stay  proceedings  at  law  by  one 
of  the  parties  for  the  recovery  of  rent,  on  pay- 
ment of  the  rent  doe,  into  court,  although  it 
appeared  that  the  plaintiff  had,  by  a  memo- 
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nadmn  in  writiiigf»  tcktiowledged  the  title  of 
that  party,  and  paid  rent  to  him  for  nearly  two 
years  after  the  original  landiord'R  death,  such 
acknowledgment  aud  payment  appearing  to 
have  been  made  in  iffuorance  of  his  title  being 
disputed.  Jtw  v.  Wood,  185. 
2.  Where  a  fund  in  the  hands  of  a  stakeholder 
was  contested  by  three  parties,  one  of  whom 
claimed  the  whole  of  it,  and  the  other  two 
claimed  it  in  certain  proportions ;  and  the 
stakeholder  filed  a  bill  of  interpleader  against 
the  three  claimants,  the  court,  at  the  hearing, 
dismissed  the  bill  with  costs,  as  against  one  of 
the  parties  claiming  a  part  of  the  fund,  and 
decreed  that  the  other  two  parlies  should  inter- 
plead as  to  the  other  part.  Hoggart  v.  Cailo 
197. 

JURISDICTION. 
Ste  Nuisance.    Lunatic  Mortoagbe. 

LANDLORD  AND  TENANT. 

See  iNTERPLEADCa,  1. 


LEGACY. 

A  testator  by  his  will,  bequeathed  to  his  exe- 
cutors and  trustees  all  the  East  India  stock 
which  should  be  standing  in  his  name  at  his 
death,  upon  trust  to  accumulate  the  dividends 
until  D.  W.  V.  should  attain  twenty-five,  and 
then  to  transfer  the  pnucipal,  together  with 
such  accumulations,  to  D.  W.  V.,  his  execu- 
tors, administrators,  or  assigns  absolutely. 
The  will  contained  also  a  residuary  bequest. 
The  testator  had  2000/.  East  India  stock 
standing  in  his  name  at  his  death.  Held,  that 
D.  W.  V.  took  an  immediate  vested  interest  in 
that  legacy,  although  he  was  a  minor  at  the 
testator's  death,  and,  accordingly,  the  court 
ordered  the  stock,  with  its  accumulations,  to 
be  transferred  to  him  on  his  attaining  twenty- 
on«.     Saundero  v.  Vautier,  240. 

LENGTH  OF  TIME. 
See  Practice,  5. 

LIEN. 
See  Solicitor. 

LUNATIC. 

An  annuity  allowed  out  of  the  income  of  the  lu- 
natic's esute,  as  a  retiring  pension  to  an  old 
personal  servant  of  the  lunatic,  who  was 
obliged  to  retire  from  his  service  by  reason  of 
his  age  and  infirmity.  In  the  matter  of  the 
Eerl  of  Carytfort,  76. 

See  Traverse. 

LUNATIC  MORTGAGEE. 

1.  Semble  :  The  expenses  of  proceedings  under 
the  11  G.  4,  dt  1  W.  4,  c.  fiO,  a  5,  for  the  pur- 
pose of  obtaining  a  reconveyance  of  a  mortgaged 
estate  from  a  mortgagee  of  unsound  mind,  but 
not  found  such  by  inquisition,  are  to  be  borne 

.by  the  mortgagor.   In  the  matter  of  Marrow, 

2.  The  sammary  jurisdiction  given  to  the  Lord 
ChaaceUor  by  the  U  G.  4,  &  1  W.  4,  c.  60,  a 


5,  for  the  oonveyaBce  or  transfer  of  property 
vested  in  persons  as  trustees  or  mortgagees 
who  are  lunatic,  but  not  found  such  by  inqui- 
sition,  does  not  apply  to  cases  in  which  the  fact 
of  lunacy  is  contested.  In  the  matter  of 
Walker,  147. 

MAINTENANCE. 

1.  SemhU,  The  existence  of  an  order  for  the 
maintenance  of  an  infant  out  of  the  itfcome  of  a 
fund,  does  not  prevent  the  court,  in  a  subse* 
quent  proceeding  in  which  the  title  to  the  prin- 
cipal comes  directly  in  question,  from  making 
an  order  negativing  the  infant's  title  to  the 
fund.     Saunders  v.  Vautier,  240. 

2.  Semble:  Where,  in  a  marriage  settlement, 
the  wife's  property  is  settled  upon  herself  for 
life,  for  her  separate  use,  with  remainder  to 
her  children,  and  a  mere  power  is  given  to  the 
trustees  to  apply  the  income  of  the  property  * 
towards  the  maintenance  and  education  of  the 
children  ;  the  father  will  not  be  entitled  to  re- 
quire that  any  part  of  the  income  shall  be  ap- 
plied to  the  maintenance  of  the  children,  so 
long  as  he  is  hicOself  of  ability  to  maintain 
them.     Thornton  v.  Griffin,  317. 

MARRIAGE  SETTLEMENT. 

See  Settlement. 

MARRIED  WOMAN. 

The  general  engagements  of  a  married  woman 
are  enforced  by  a  court  of  equity  against  her 
separate  estate,  not  as  executions  of  a  power 
of  appointment,  but  on  the  principle  that  to 
whatever  extent  she  has.  by  the  terms  of  the 
settlement,  the  power  of  dealing  with  her 
separate  property,  she  has  also  the  other  power 
incident  to  property  in  general,  namely,  the 
power  of  contracting  debts  to  be  paid  out  of  it. 
Where  a  married  woman  whose  real  estate 
was  settled,  on  her  marriage,  to  such  uses  as 
she  should,  by  any  deed  or  instrument  in  writ- 
ing, attested  by  one  witness,  or  by  her  will 
appoint,  and  in  default  of  sppointment,  upon 
trust  for  her  sole  and  separate  use  for  life,  with 
remainder  over,  made  her  will  in  pursuance  of 
the  power,  and  thereby  charged  her  real  estate 
with  payment  of  her  debts :  It  was  held  that 
this  was  a  good  charge  on  the  real  estate  of  all 
her  written  engagements  ;  and,  eemhU,  also 
of  her  debts  generally,  whether  evidenced  by 
writing  or  not. 

Held,  also,  that  the  proper  form  of  a  decree 
in  a  suit  by  a  holder  of  her  written  engage- 
ment, on  behalf  of  himself  and  all  other  credi- 
tors, for  payment  of  their  debts  out  of  the  real 
estate,  was  an  inquiry  what  debts  there  were 
to  be  paid  nnder  the  provisions  of  the  will ;  and 
that  the  plaintiff  must,  therefore,  prove  his 
debt  over  again  before  the  master.  Owena  v. 
Diekenoon,  48.  _ 

MINES. 
See  Injunction,  2. 

MISJOINDER. 


The  principle  that  parties*  thoogk  entitled  to 
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tering;  atich  appearance  shall  be  entitled  to  be  served  with  notice  of  M  pro- 
ceedings in  the  cause,  and  to  appear  thereon.  But  the  costs  occasioned  there- 
by shall  be  paid  by  the  party  entering  such  appearance,  unless  the  Court  shall 
otherwise  direct. 

XXVIII. 

Spscial  appeaimnee  not  to  be  enlered  ftftar  the  nmal  time  withoat  leaye. 

That  a  party  shall  not  be  at  liberty  to  enter  such  special  appearance  under 
the  Twenty-seventh  Order,  after  the  time  limited  by  the  practice  of  the  Court 
for  appearing  to  a  bill  in  the  ordinary  course,  without  first  obtaining  an  order 
of  ti^te  Court  for  that  purpose ;  such  order  to  be  obtained  on  notice  to  the  plain- 
tiff, and' the  party  so  entering  snch  special  appearance,  shall  be  bound  by  all 
the  proceedings  in  the  cause,  prior  to  such  special  appearance  being  so  entered. 

XXIX. 

Plaintiff  proaeeatinf  MUt  efaintt  aoch  defendant  in  ordinary  way,  liable  to  coeteooeaaioned  thereby* 

That  where  no  account,  payment,  conveyance,  or  other  relief  is  sought 
against  a  party,  but  the  plaintiff  shall  require  snch  party  to  appear  to  and  an- 
swer the  bill,  the  costs  occasioned  by  the  plaintiff  having  required  such  party 

so  to  appear  and  answer  the  bill  and  the  costs  of  all  proceedings  con- 
[*377J    sequential  thereon,  shall  be  *paid  by  the  )>laintiff,  unless  the  Court 

shall  otherwise  direct. 

Devieeee  in  tmst  with  power  to  sell  and  give  receipts,  te  repreeent  etHui  fme  truH  m  like  manner 

as  eKecutors  in  case  of  personal  estate. 

That  in  all  suits  concerning  real  estate  which  is  vested  in  trustees  by  de- 
vise, and  snch  trustees  are  competent  to  sell  and  give  discharges  for  the  pro- 
ceeds of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially  interested  in  the  estate  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the  same  manner,  and  to  the  same  extent, 
as  the  executors  or  adunnistrators  in  suits  concerning  personal  estate  repre- 
sent the  persons  beneficially  interested  in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  beneficially  interested  in 
such  real  estate,  or  rents  and  profits,  parties  to  the  suit ;  but  the  Court  may 
upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons  to  be  made  parties. 

XXXI. 

Heir  not  necBssary  party  to  suits  to  ezeeate  tmsts  of  wiH,  nnleas  will  is  to  be  establiabed. 

That  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to 
make  the  heir  at  law  a  party ;  but  the  plaintiff  shall  be  at  liberty  to  make 
the  heir  at  law  a  party  where  he  desires  to  have  the  will  established  against 
him. 
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XXXII. 

One  or  more  of  psitieejoinUy  and  eefemlly  liable « may  beeoed  alone. 

That  in  ail  cases  in  which  the  plaintiff  has  a  joint  and  several  demand 
agairfst  several  persons,  either  as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  Court,  as  parties  to  a  snit  concerning  such  demand, 
all  the  persons  liable  thereto ;  but  the  plaintiff  may  proceed  against  one  or 
more  of  Ihe  persons  severally  liable. 

•XXXIII.  [*3781 

On  demurrer  or  plea  being  OTerraled,  plaintiff  may  file  traTersing  note. 

That  where  a  demurrer  or  plea  to  the  whole  bill  shall  be  overruled,  the 
plaintiff,  if  he  does  not  require  an  answer,  shall  be  at  liberty  immediately  to 
file  his  note  in  manner  directed  by  the  Twenty-first  Order,  and  with  the 
same  effect,  unless  the  Court  shall,  upon  overruling  such  demurrer  or  plea, 
give  time  to  the  defendant  to  plead,  answer,  or  demur;  and  in  such  case,  if 
the  defendant  shall  file  no  plea,  answer,  or  demurrer,  within  the  time  so  aK 
lowed  by  the  Court,  the  plaintiff,  if  he  does  not  require  an  answer,  shall,  on 
the  expiration  of  such  time,  be  at  liberty  to  file  such  note. 

XXXIV. 

Demurrer  to  be  held  sufficient,  unless  set  down  by  plaintiff  within  certain  time. 

That  where  the  defendant  shall  file  a  demurrer  to  the  whole  bill,  the  de- 
murrer shall  be  held  sufficient,  and  the  plaintiff  be  held  to  have  submitted 
thereto,  unless  the  plaintiff  shall,  within  twelve  days  from  the  expiration  of 
the  time  allowed  to  the  defendant  for  filing  such  demurrer,  cause  the  same  to 
be  set  down  for  argument :  and  where  the  demurrer  is  to  part  of  the  bill 
the  demurrer  shall  be  held  sufficient,  and  the  plaintiff  be  held  to  have  sub* 
mitted  thereto,  unless  the  plaintiff  shall,  within  three  weeks  from  the  expira- 
tion of  the  time  allowed  for  filing  such  last  mentioned  demurrer,  cause  the 
same  to  be  set  down  for  argument. 

XXXV. 

Plea  to  be  held  well  pleaded,  nnlessset  down  by  plaintiff  within  certain  time. 

That  where  the  defendant  shall  file  a  plea  to  the  whole  or  part  of  a  bill, 
the  plea  shall  be  held  good  to  the  same  extent  and  for  the  same  purposes  as 
a  plea  allowed  upon  argument,  unless  the  plaintiff  shall,  within  three  weeks 
from  the  expiration  of  the  time  allowed  for  filing  such  plea,  cause  the  same 
to  be  set  down  for  argument,  and  the  plaintiff  shall  be  held  to  have  submitted 
thereto. 

•xxxvi.  fsrgj 

No  demurrer  or  plea  to  be  disallowed  for  covering  too  little. 

That  lio  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument,  v 
only  because  such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to  it. 

XXXVII. 

No  demurrer  or  plea  to  be  dinllowed  for  being  ooTored  by  answer. 

That  no  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument, 
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lk%f  upon  the  mtiiti,  eannot  oMaiii  It  in  a  snit 
in  which  they  maiociated  with  co-plaiDtiffi  who 
are  not  ao  entitled,  oaght  not  to  be  eo  intended 
as  to  make  it  neeeasary  that  every  plaintiff 
ahoald  be  interested  in  and  entitled  to  every 
part  of  the  relief  prayed.  Buekeridge  t. 
Ola99€,  136. 

MULTIFARIOUSNESS. 
See  iNTcapLBADBa,  S. 

MUNICIPAL  CORPORAJION. 

A  corporation  may  inatitnte  a  suit  for  aettin]; 
aaide  tranaacUona  fraudulent  an^ainat  it,  al- 
though carried  into  effect  in  its  name  by  mem 
ben  of  the  governini;  body ;  and  that  rij^ht  ia 
not  affected  by  the  Attorney  General  havini; 
alao  power  to  call  in  qaeation  an'-h  transac- 
tions. 

The  members  of  the  govemini;  body  are  the 
af^eots  of  a  corporation ;  and  if  they  exereiae 
their  fnnctiona  for  the  purpoae  of  injuring  ita  in- 
terettta,  and  alienating  ita  property,  they  are 
poraonally  liable  for  any  Io«  oecaaioned  there- 
by. Attorney  General  v,' Wilton,  1. 
See  PAaTwa. 

MUTUALITY. 
See  AoBNT. 

NEW  ORDERS  OF  AUGUST,  1841,  366. 

NOTICE. 
See  CoNTBHPT.    Elboit. 

NUISANCE. 

A  party  may  so  encourage  another  in  the  erec- 
tion of  a  nniaance,  aa  to  give  the  advene  party 
an  equity  to  reatrain  him  from  recovering 
damagea  at  law  for  such  nuisance  when  com- 
pleted. 

In  a  bill  filed  for  that  purpoae,  a  general  al- 
legation, that  the  defendant  encouraged  the 
erection  of  tho  nuisance  while  it  was  in  pro- 
gress, ia  aaffieient  to  let  in  evidence  of  particu. 
far  aeta  of  enconrarement  aa  will  auatain  the 
equity,  and  conaequeutly  ia  aaffieient  to  pre- 
Tent  a  demurrer. 

What  degree  of  eneoaragement  or  whateir. 
circomaUnce,  leading  to  encooragemeut, 
would  be  aufficient  for  that  purpose,  quMre  ? 
WUiiamer,  Earl  ofJereey,  91. 

PAROL  VARIATION  OF  WRITTEN  CON. 

TRACT. 
See  SpBCiric  pBapORMANCB. 

PARTIES. 

1.  Where  a  liability  ariaeafrom  the  wrongful  act 
of  aeveral  partiea,  each  ia  liable  for  all  the  con- 
sequeucea,  and  there  ia  no  contribution  be- 
tween them,  and  each  caae  ia  diatinct,  depend- 
ing upon  the  evidence  againft  each  party.  At- 
torney General  v.  Wtisoit,  1. 

2.  In  order  to  enable  the  court  to  adjudicate 
upon  the  right  to  a  reaidue  of  penonal  esUte  as 
between  the  next  of  kin  as  a  class  and  a  party 
claiming  ander  a  will,  it  is  not  necessary  that 


all  the  next  of  kin  should  be  pnaent,  provided 
the  court  be  satisfied  that  some  of  them  are 
parties  to  the  record.  CaUUeott  v.  Caldee&tt, 
183. 
See  AtToawBT  Gbnbral.  MisioiirDBa.  Pca- 
soNAL  Rkprbssntativb.  Plbadoio,  SL  Fbac- 
tiob,  6. 

PARTNERSHIP. 
See  PLBAomo,  3.    Prodvctmit. 

PAYMENT  INTO  COURT. 
See  PBasoNAL  RBrREsBirrATXVB. 

PERSONAL  REPRESENTATIVE. 

A  party  beneficially  entitled  to  one-fourth  of  a 
fund  belonvioK  to  the  estate  of  a  testator  who 
had  been  dead  150  years,  having  obtained  let- 
ten  of  administration  de  honit  men  to  the  tea- 
tator,  filed  a  hill  for  an  account  and  payment 
of  the  whole  fand.  It  appearinif  that  no  part 
of  the  fund  in  question  was  required  for  the 
payment  of  the  testator^a  debts,  but  that  the 
beneficial  interest  in  the  other  three-fourths  had 
passed  under  the  reaidnary  bequest  in  his  wiU« 
and  had  belonged  successively  to  the  estates  of 
several  persons  who  were  named  in  the  pro- 
ceedings, but  who  were  not  repreaented  on  the 
record,  the  court  ordered  one-fourth  only  to  be 
paid  to  the  plaintiff,  and  the  other  tJiree  foortha 
to  be  paid  into  court,  with  liberty  to  any  party 
intereated  to  apply,  giving  notice  to  the  Attor- 
ney GeneraL    Loy  v.  Duekettf  305. 

PLEADING. 

1.  Where  croaa  d^manda  exist  between  two  par- 
ties, one  of  whom  is  proceeding  by  an  action 
at  law,  and  the  other  by  a  suit  in  equity 
for  an  account  and  payment,  the  eonrt  of 
equity,  althoufrh  it  may  be  of  opinion  that  the 
facts  of  the  case  entitled  the  plaintiff  in  eqoity 
to  have  one  demand  set  off  against  the  other, 
will  not  give  that  relief,  unless  it  has  beendia- 
tinctly  prayed  by  the  bill.  Aatesen  v.  Samuelf 
161. 

2.  A  leaae  of  minea  waa  made  to  four  penont, 
.  nominally  aa  individuals,  but  really  as  troalees 

for  a  minin  r  company,  reserving^  to  the  lessor 
a  certain  proportion  of  the  net  profita  of  work- 
ing the  minea.  A  bill  having  been  filed  by  the 
exeouton  of  the  leaser  against  the  three  sorvi* 
ving  lessees,  who  were  also  shareholden  and 
directon  of  the  company,  for  an  account,  the 
defendants  in  their  answer  to  that  part  of  the 
bill  which  sought  a  discovery  of  the  mines 
that  had  been  opened  and  worked  under  the 
lease,  of  the  moneys  expended  and  received 
in  working  them,  and  of  the  documents  in  the 
possession  of  the  defendants  or  their  agents  re- 
lating to  the  matters  in  question,  alter  stating 
what  they  personally  knew  of  the  matten  in- 
quired after,  and  setting  forth  a  list  of  all  the 
documents  in  the  possession  of  themselves  or 
their  agents*  proceeded  to  state  that  there  were 
other  documents  in  the  custody  of  the  agents 
of  the  association,  bnt  who  were  net  their 
agents  personally,  containing  all  the  informa* 
tion  that  could  be  obtained  about  the  matters 
in  qneation,  but  that  the  defendants  had  no 
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power  to  Q8e  tbon  dooumeots  except  when 
utUog  at  ibe  boaid  of  directore,  or  by  en  order 
of  the  board,  end  that  they  believe  the  direc- 
toM  decliued  In  allow  them  to  ote  the  aame,  or 
to  afford  them  any  information  which  would 
aaeiet  the  plaintifb  in  prosecuting  the  auit  until 
all  the  other  shareholdtrrs  should  have  been 
made  parties.  Held,  this  answer  was  insuffi- 
cient, by  rodsou  of  its  not  stating  that  the  de- 
fendants had  applied  to  the  bo«ird  of  directors 
for  leave  to  procure  and  give  the  ioformaiion 
required,  and  that  they  had  been  refused.  Tay' 
lor  v.  Rundell,  104. 

3.  Trustees  of  rent  estates  having,  in  a  schedule 
to  tlteir  answer  to  a  bill  for  an  account  of  the 
trust  estates,  set  tbrih  the  minute  particulars 
of  the  different  estates  with  undue  prolixity  and 
diffuseness,  a  general  exception  to  the  schedule, 
as  being  iropertiuently  set  forth,  was  allowed 
by  the  master,  and  an  exception  to  his  report 
was  overruled  by  the  court,  although  it  ap- 
peared that  there  were  a  few  passages  in  the 
in  the  schedule  which  were  not  liable  to  that 
obj^tion.    Byde  v.  Mastermaa,  S65. 

4.  The  bill,  stating  the  title  of  the  plaintiffs  as 
equitable  mortgagees  by  deposit  of  deeds,  and 
that  certain  persons  represented  by  the  defen- 
dants had  got  possession  of  the  mortgaged 
estates  under  elegita  sued  out  by  them  in  con- 
cert with  the  mortgagor,  upon  judgments  ob 
taiued  subsequently  to  the  date  of  the  equita- 
ble mort^agf.  in  the  names  of  those  parties, 
but  at  the  instance  of  the  mortgagor,  and  for 
fictitious  debts,  prayed  that  the  plain lifis  might 
be  declared  eutitled  as  equitable  mortgagees  to 
priority  over  the  eUgita  and  the  judgments  so 
obtained,  and  that  suub  judgments  and  eUgits 
might  be  declared  fraudulent  and  void  as 
apiiost  the  ptaiutiffs.  and  tliat  the  mortgage 
security  mitiht  be  realized,  and  the  proceeds 
paid  to  the  plaintilfis  towards  satisfaction 
of  their  debt,  aud  that  a  receiver  might 
be  appointed,  and  the  defendants  restrained 
from  receiving  the  rents  of  the  mortgaged 
premises,  and  also  from  pt^rmitting  the  mort. 
gagor  to  receive  them.  An  order  for  a  re- 
ceiver, which  had  been  made  by  the  Vice- 
Chancellor,  was  discharged,  upon  appeal,  by 
the  Lord  Chancellor,  his  lordship  being  of  opi- 
nion that  the  charges  of  fraud  aud  collusion 
were  not  made  out  against  the  parties  who  bad 
obtained  possession  under  the  elegils,  and  that 
the  quesiion  whether  the  plaintifls  were  entitled 
to  priority  over  the  defendants,  independently 
of  these  cliarges,  was  noi  open  to  tliem  in  the 
present  state  of  the  record,  inasmuch  as  it  was 
clear,  from  the  frame  of  the  bill,  that  the 
claim  of  the  plaintiffs  did  not  profess  to  be 
founded  upon  any  aucb  ground.  WkUworik  v. 
Guugain,  3^5. 

See  Pbxsonal  REFaEsiiCTATivB. 

POWER. 
See  Maimtbnancs,  2.    Maraieo  Woman. 

PRACTICE.      . 

1 .  The  45th  general  order  of  April,  1838,  only 
enables  the  court  to  supply  something  which 
may  make  an  existing  direction  complete,  and 


not  to  make  a  new  direction ;  therefore,  whem 
a  decree  had  directed  an  account  of  the  real 
estates  of  a  testator  told  since  bis  death,  and 
of  those  which  remained  unsold,  but  had  omit- 
ted to  direct  an  account  of  the  proceeds  of 
such  estates  as  had  been  sold :  Held  that  such 
omission  could  not  be  supplied  upon  petition, 
under  that  order.  Wkitekead  v.  North,  78. 
3.  The  56th  general  order  of  April,  1»28,  applies 
only  to  proceedings  in  the  master's  office  ;  and 
therefore  a  plaintiff,  from  whom  the  master  has 
taken  the  conduct  of  the  suit  under  that  order 
is  not  thereby  precluded  from  afterwards  mak- 
ing an  application  to  the  court,. in  the  suit.  78. 

3.  The  plaintiff  neglected  to  obtain  an  order  for 
a  commission  to  examine  witnesses,  until  after 
the  expiration  of  three  weeks  from  the  time'  of 
filing  the  replication,  when  he  obtained  an  or- 
der lor  that  purpose,  ex  parte:  Held,  that  the 
defendant's  proper  couive  was  not  to  move  to 
dismiss  the  bill  for  want  of  prosecution,  but  to 
move  to  discharge  the  order  for  a  commiamon. 
Strickland  y,  Strickland,  151. 

4.  That  part  of  the  lOth  order  of  December,  1833, 
which  provides  thai  in  every  canse  for  an  in- 
junction to  stay  proceedings  at  law  if  the  de- 
fendant do  not  plead,  answer,  or  demur  to  the 
plaintiff's  bill  within  eight  days  after  appear- 
ance, the  plaintiff  shall  be  entitled,  as  of  course 
upon  motion,  to  such  injunction,  includes 
amended  bills  as  well  as  others.  Aud  the  3d 
order  of  May,  1839,  which  requires  that  appli- 
cations for  au  injunction  upon  amended  bills 
shall,  iu  certain  cases,  be  supported  by  an 
affidavit  of  the  truth  of  the  amendments,  re- 
lates only  to  cases  in  which  the  injunction 
is  applied  for  upon  amendments  made  in  the 
bill  after  an  answer  to  it  has  been  put  in.    And 

.  therefore,  when  the  bill  has  been  amended  be- 
fore answer,  the  plaintiff  may  obtain  an  in- 
junction under  the  provisions  of  the  lOih  order 
without  any  affidavit  of  the  truth  of  the  amend- 
ments.   Brooke  v.  Fur  ton,  233. 

5.  The  plaintiff  in  a  creditor's  suit  having  taken 
the  bill  pro  confeeeo  against  one  of  the  defen- 
dants, who  was  the  executor,  adduced  no  evi- 
dence of  his  debt  as  against  the  other  defen. 
dauts,  (who  were  the  devisees  of  the  testator's 
real  estate,  and  who  did  not  adroit  the  debt,) 
except  an  examined  copy  of  the  judgment 
which  the  plaintiff  had  reeovered  for  it  at  law 
against  the  executor.  The  court,  under  the 
circumstances,  refused  leave  to  supply  the  de- 
fect in  the  evidence  at  the  hearing,  and  dis- 
missed the  bill,  as  against  the  devisees,  with 
cost*.    Marten  v.  Wkieheh,  257. 

6.  Semble :  Where  it  appears,  at  the  hearing  of 
a  cause,  that  the  effect  of  the  plaintiff's  hav- 
ing uunecessarUy  made  a.  person  a  party  de- 
fendant to  the  suit  has  been  to  deprive  another 
defendant  of  his  evidence  on  a  material  poiut, 
the  court  will  not  make  a  decree  against  such 
other  defendant  without  first  putting  the  mat- 
ter into  a  course  of  inquiry,  in  which  he  may 
have  the  benefit  of  the  evidence  of  which  be^ 
baa  been  so  deprived.     Cotman  v.  Orton^  304. 

7.  A  motion  for  leave  to  prove  viva  voce^  npon  a 
rehearing,  exhibits  which  were  not  in  evi- 
dence upon  the  original  hearing,  does  not  i«« 

I      quure  notice.    Herring  v.  Clobery^  251. 
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8.  A  defendant  who  hat  allowed  a  decree  tiin  to 
be  made  abaolute  a^inet  him  by  not  appear- 
in;  to  show  canoe  a^inst  it,  is  not  entitled,  as 
of  coarse,  to  a  rehoHrin;,  and  thenfore  it  is 
irreKoiai'  to  obtain  an  order  to  rehear  the 
eaose  upon  the  common  petition  ;  the  proper 
coarse  is,  to  present  a  special  petition,  praying 
that  the  order  making  the  decree  absolute 
may  be  discharged,  and  that  the  party  may  be 
at  liberty  to  show  cause  against  the  decree. 
Booth  ▼.  Creowicket  361. 

Soe  Atturmet  Gbnbral.  CoNTSifrr.  Elcotion. 
Pbrsonai.  Rbprbsentativr.    Sohbmb. 

PRIORITY. 

See  ELBorr. 

PRODUCTION  OF  DOCUMENTS. 

The  defendant,  by  bis  answer,  stated  that  cer- 
tain books  relating  to  a  concern  in  which  the 
plaintiff  claimed  to  be  a  partner  with  the  de- 
fendant were  in  the  possession  of  the  treasu- 
rer of  the  concern  on  behalf  of  the  several 
shareholders  in  it,  many  of  whom  were  not 
parties  to  the  suit:  Held,  that  the  defendant 
could  not  be  ordered  to  produce  the  books  in 
qoestioo.    Murray^,  WalteTf  114^ 

REHEARING. 

See  Peacticb,  8. 

RELATOR. 
See  ArroftMBr  Gbmbral. 

SCHEDULE. 
See  Plbaoing,  3. 

SCHEME. 

Under  a  reference  to  approve  a  scheme  for  the 
application  of  charity  funds,  the  master  has  no 
authority  to  allow,  siill  less  to  invite  any  per- 
son to  intervene  in  the  inquiry,  who  is  not  a 
party  to  the  cause.  If  any  such  person  is  de- 
sirous of  proposing  a  scheme  of  his  own,  his 
proper  and  only  course  is  to  apply  to  the  court 
for  leave  so  to  do.  Attorney  Oeueral  v.  Iron-' 
mangere  Company,  208. 

SEPARATE  PROPERTY. 
See  Marbibd  Woman. 

SET  OFF. 

1.  Where  there  are  cross  demands  be  ween  two 
parties  of  such  a  nature  that,  if  both  were  re- 
coverable at  law,  they  would  be  the  subject  of 
legal  set-off  then,  if  either  of  the  demands  is 
matter  of  equitable  jurisdiction,  the  set-off  will 
be  enforced  in  equity.     Clark  v.  Cort,  154. 

S.  Ek)oitable  set-off  exists  in  cases  where  the 
party  seeking  the  benefit  of  it  can  show  some 
equitable  ground  for  being  protected  against 
his  adversary's  demand.  Tjie  mere  existence 
of  cross  demands  is  not  sufficient.  Still  less 
will  the  court  interfere,  on  the  ground  of  equit- 
able set-off,  to  prevent  a  party  from  recovering 
a  sum  awarded  to  him  by  a  jury  as  damages 
for  a  breach  of  contrsct,  merely  because  there 
is  an  unsettled  account  pending  between  him 


and  the  party  agalint  whom  the  aetton  is 
brought,  although  the  subject  matter  of  the 
account  consist  of  dealings  and  transactioos 
arising  out  of  the  contract,  the  breach  of 
which  is  the  subject  of  the  action.  I^atoson  v. 
Samuel,  161. 

SETTLEMENT. 

By  a  marrisge  settlement,  after  reciting  that  the 
intended  wife  was  possessed  of  15(H1|.  which 
the  husband  was  to  have  for  his  own   use   as 
soon  as  the  marriage  should  take  effect*  and 
that  she  had  also  a  vested  interest  in  tbo  real 
and  residuary  personal  estate  of  a  testator, 
amounting  to  the  sum  of  32,000[.  and  upwards, 
which  would  be  equally  divided  amongst  eight 
children,  of  whom  she  was  one,  on  the  death 
of  a  tenant  for  life,  it  was  witnessed  that  in 
consideration  of  the  intended  marriage  and  of 
the  sum  of  1500i.  then  in  the  possession  of  the 
intended  wife,  and  also  of  the  said  vested  in- 
terest  of  the  value  of  4000L  and  upwards,  the 
husband  covenanted  that  his  heirs,  exeaotors, 
and  administrators  should,  immediately  after 
his  decease,  pay  to  the  trostees  of  the  settle- 
ment the  sura  of  4000/.  to  be  held  npon  certain 
trusts  for  the  wife  and  the  children  of  the  mar- 
riage ;  but  the  deed  contained  a  proviso,  that 
the  heirs/  executors,  or  administrators  of  the 
husband  should  pay  all  other  debts  which  the 
husband  should  owe  at  his  death  in  preference 
to  the  4000/.,  and  that  they  should  not  be 
bound  to  pay  the  4000/.  unless  the  assets  of 
the  husband  should  be  more  than  sufficient  to 
pay  all  his  other  debts.    The  husband  became 
a  bankrupt  before  the  death  of  the  tenant  for 
life,  but  he  survived  the  tenant  for  life  and  af- 
terwards died  before  the  wife's  share  was  ac- 
tually paid. 

Semble :  the  husband's  covenant  did  not 
operate  as  a  purchase  of  the  wife's  reversioo- 
ary  share  under  the  will :  bat 

Held,  that  at  all  events  the  husband's  as- 
signees were  liot  entitled  to  receive  the  share 
without  pertbrming  the  covenant.  Corebie  v. 
Free,  W. 

See  Maintbnancb,  2.    Voluntart  Sbttlbmbnt. 

8IGNIFICAVIT. 
See  Cbuboh  Ratb.    Habbas  Corpus 

SOUCITOR. 

The  lien  of  a  solicitor  on  the  papers  of  his  client 
for  the  amount  of  hb  bill  ib  equivalent  to  a  con- 
tract ;  and,  therefore,  a  solicitor  will  not  be 
ordered  to  deliver  up  soch  papers  until  he  is 
actually  paid ;  and  eemble,  that  payment  into 
court  of  a  sum  of  money,  is  not  sufficient  to  en- 
title the  client  to  demand  the  papers;  but 
eemble,  also,  that  if  the  solicitor's  withholding 
a  document  would  occasion  the  loss  of  the  pro- 
perty to  which  it  relates,  the  court  will  make 
such  an  order  as,  without  prejudicing  the  soli- 
citor's  lien,  will  allow  of  the  docoment'b  beiag 
made  available  for  the  purpose  of  securing  the 
property.    Richarde  v.  PUUl,  79. 
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SPECIFIC  PERFORMANCE. 


In  a  suit  for  specific  performance  of  a  written 
agreement,  a  parol  variation  not  aet  np  by  the 
answer,  but  coming  out  on  the  crow  examina- 
tion  of  the  defendant's  a^nt,  who  was  one  of 
the  plaintiff's  witnesMS,  is  a  proper  subject  for 
inquiry  before  the  court  finally  dispoees  of  the 
case.    SenUiU, 

But  the  plaintiff  consenting  to  adopt  it  as 
pari  of  the  contract,  a  specific  performance  of 
the  contract  with  the  parol  variation  was  de- 
creed  immediately  with  costs.  London  and 
Birmingham  Railway  Company  ▼.  Winter,  57. 
Seo  Agsnt. 

SURPLUS  ESTATE. 
See  Imtcexst. 

TRAVERSE. 

Leave  to  traverse  an  inquisition  of  lunacy,  if  ap- 
plied for  by  the  party  himself,  who  has  been 
ibond  a  lunatic,  is  matter  of  right 

But,  oembU,  The  allowance  of  a  sum  of  mo- 
ney out  of  the  estate  of  the  party  so  found  lu- 
natic, towards  defraying  the  expense  of  the 
traverse,  is  subject  to  the  Lord  Chancellor's 
discretion.    In  the  Matter  of  John  Bridge,  38. 


VESTING. 
See  Lbgacy. 

VOLUNTARY  SETTLEMENT. 

1.  A  father  having,  by  a  voluntary  settlement, 
conveyed  certain  freehold,  and  covenanted  to 
surrender  certain  copyhold,  estates  to  trustees 
in  trust  for  the  benefit  of  his  daughters,  after- 
wards devised  part  of  the  same  estates  to  his 
widow,  who,  after  his  death,  was  admitted  to 
some  of  the  copyholds.  A  suit  having  been  in- 
stituted by  the  daughters  to  have  the  trusts  of 
the  settlement  carried  into  effect,  and  to  com- 
pel the  widow  to  surrender  the  copyholds  to 
which  she  had  been  admitted,  a  decree  was 
made  for  carrying  into  effect  the  trusts  as  far 
as  they  related  to  the  freeholds,  the  plaintifib' 
title  to  them  being  complete ;  but  as  to  the 
copyholds,  the  bill  was  dismissed  with  costs. 
J^erye  v.  J^fferyo,  138. 

2.  A  voluntary  alienation  of  property  by  a  party 
who,  at  the  time  of  such  alienation,  was  insol- 
vent, may  be  set  aside  in  a  suit  by  his  assignees, 
subsequently  appointed  under  the  insolvent 
debtors'  act,  aJtboogh  the  subject  of  such 
alienation  be  a  chose  in  action.  Noreutt  v. 
Dodd,  lOa 
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